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STATE OF NEW YORK
DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant DECI SI ON

- agai nst -

EVAN LI NCHON

Respondent .
________________________________________ X

The above noted matter cane on for hearing before the
under si gned, Roger Schneier, on March 17, 1999 at the office of the
Department of State |ocated at 270 Broadway, New York, New YorKk.

The nmatter had previously been calendared for hearing on
January 6, 1999. On Decenber 30, 1998 the respondent tel efaxed to
the tribunal a request for an adjournnment because, he said, his
attorneys had advised himthat they would no | onger represent him
and, therefore, he needed to retain new counsel. In spite of
havi ng been granted t hat adj our nment, when t he hearing conmenced on
March 17, 1999 the respondent stated that he was present wthout
counsel because his attorney was asking for too nuch noney. Wth
guestioni ng of the respondent by the tribunal it devel oped that the
respondent was still, or once again, represented by the attorneys
whi ch he stated in his Decenber 30th fax no | onger represented him
He di d not explain why, contrary to the clearly stated requirenents
of 19 NYCRR 400. 11, he had not requested an adj ournment in advance,
or how and when he woul d be able to pay an attorney. Accordingly,
the matter proceeded wthout further adjournnent, but the
respondent was granted until April 15, 1999 to retain an attorney
and have that attorney submt witten | egal argunent. The matter
was further del ayed, however, when the respondent failed to retain
such counsel pronptly. On April 5, 1999 the tribunal received a
letter dated March 31, 1999 from Howard W Col dson, Esqg., ol dson
& Radin, P.C., 861 Larkfield Road, Commack, New York 11725, in
which M. Goldson stated that he had been retained by the
respondent and requested an extension of the tine granted for the
witten subm ssion. In response, M. Goldson was granted until
April 22, 1999 to make that subm ssion. H's nmenmorandumwas in fact
received on April 26, 1999 although no further extension was
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requested. The conplainant's reply nenorandumwas recei ved on May
19, 1999, and M. CGoldson's surreply was received on June 4, 1999.

The conpl ai nant was represented by Litigation Counsel Laurence
Sor onen, Esq.

COVPLAI NT

The charges remaining in the conplaint after certain charges
wer e adj ourned wi thout date so as not to interfere with an ongoi ng
crimnal investigation being conducted by the New York State
Attorney General allege that the respondent's license as a real
estate broker in the State of New Jersey was revoked, and that the
facts wunderlying the order of revocation denonstrate fraud,
f raudul ent busi ness practices, untrustworthi ness, i nconpetence, and
material msstatenments in New Jersey real estate broker and
sal esperson applications.

FI NDI NGS OF FACT

1) Notice of hearing together with a copy of the conpl ai nt was
served on the respondent in person on March 2, 1999 (State's Ex. 1
and 2).' The respondent initially denied being served but, when
confronted with the affidavit of service, conceded t hat service had
in fact been made.

2) The respondent is licensed as a real estate broker in two
capacities: Representing M kado Enterprises Corporation, and doi ng
busi ness as La Chalet Realty, both at 136-15 Roosevelt Avenue, 3rd
Fl oor, Flushing, New York 11354 (State's Ex. 1).

3) On January 12, 1999 the New Jersey Real Estate Conmm ssion
conducted a hearing in the matter of New Jersey Real Estate
Comm ssion v Evan Linchon et al (State's Ex. 3). The respondent
was present at, and participated in, that hearing. Based on the
evidence received at that hearing, including the respondent's
testinmony, the Conm ssion found that: On his application for a New
Jersey real estate broker's |icense the respondent m srepresented
his broker's license history when he answered "no" to the question
that asks whether he ever had a professional |icense revoked or
suspended, inasnmuch as his New York State |icense was suspended for

1

The conplaint served on March 2, 1999 contained the
al l egations dealt with in this decision, which arose out of action
taken in the State of New Jersey on February 18, 1999 (State's EXx.
3). An earlier conplaint, not placed in evidence but which was the
basis for the calendaring of the matter by the tribunal, containing
t he charges whi ch were adj ourned, had previously been served on the
respondent. It was that conplaint which precipitated the
respondent’'s first request for an adjournnment. The two matters
were cal endared to be heard at the sane tine.
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one nonth in 1986; while taking the New Jersey real estate
instructor's |icensing exam nation, and whil e that exam nati on was
in progress, the respondent took into the rest room a scrap of
paper containing several test questions in violation of rules which
preclude renoving examnation materials or notes from the
exam nation room the respondent took the paper with the questions
into the rest room"to organi ze his thoughts;" the respondent took
a book entitled "How to Teach Real Estate to Adults"” into the test
center roomin violation of rules precluding such conduct; the
respondent regi stered for the real estate sal esperson’'s exam nati on
posing as one Ichiro Makino so as to take the examnation in M.
Maki no's place, fraudulently using M. Mkino' s driver's |icense
and soci al security card as identification; the respondent took and
passed the real estate sal esperson's exam nation for M. Mkino,
who was subsequently, and as a result thereof, issued a |icense as
a real estate salesperson; the respondent operated M kado
Enterprises as a real estate broker in New Jersey wthout a
separate entrance visible from the street or a sign displayed
identifying the respondent as a real estate broker; the respondent
did not supervise the office of Mkado Enterprises on a full-tine
basi s; the respondent i nproperly operated M kado Enterprises in M.
Maki no's residence; the respondent closed M kado Enterprises’
office wthout properly notifying the Commssion. In its
conclusions of |aw the Conm ssion also found that the respondent
had falsely indicated that he was not |icensed in another state,
when he was in fact |icensed in New York.

Based on its findings of fact the Comm ssion found that the
respondent: Made substantial m srepresentations on his application
for a real estate broker's license; attenpted to procure a rea
estate instructor's |license through fraud, m srepresentation and
deceit by cheating on the |icensing exam nation; acted fraudul ently
in using M. Mkino's social security card and driver's license to
register for the real estate sal esperson's |icense exam nation
denonstrated unwort hi ness, bad faith and di shonesty; and viol at ed
regul ations with regards to the nmai ntenance of his broker's office,
the | ack of a sign thereon, and its closing.

The Comm ssion discounted the respondent's claim that his
notive was to hel p Asian students | earn about the New Jersey rea
estate market, finding, instead, that he acted to expand his own
busi ness enterprise for his owm gain. It found that he engaged in
a continuous course of fraud, msrepresentation and deceit, and
that he took the real estate sal esperson's exam nation to assure
that M. Makino obtained a sal esperson's |icense to assist himin
hi s busi ness, and then enployed M. Makino to transact real estate
busi ness w thout the supervision of a broker. Accordingly, the
Conmi ssion barred the respondent from obtaining a real estate
instructor's |icense, revoked his real estate broker's |icense, and
i nposed a $10,000.00 fine payable by the respondent prior to
reapplying for licensure.






-5-
OPI NI ON AND CONCLUSI ONS OF LAW

|- In his post hearing nmenorandum counsel for the respondent
argues that the tribunal acted inproperly in denying the
respondent’'s request for an adjournnent to obtain counsel. The
record is clear, however, that the respondent had nore than
adequate tinme to obtain counsel and failed to explain when and how
he expected to be able to afford to retain counsel in the future.
I n addi tion, although his previous request for an adj our nment shows
that he was fully aware of the proper procedure for requesting an
adj ournment, the respondent failed to conply with 19 NYCRR 400. 11,
which requires that requests for adjournnments be made in witing
three working days prior to the scheduled date of the hearing.
Under those circunstances the denial of the adjournnent was proper.

In any case, the conplainant's case was entirely docunentary
and, as counsel for the respondent points out in his brief, hinges
totally on questions of |[|aw Thus, any prejudice which the
respondent m ght have suffered was obviated by the fact that the
tribunal, acting on its own notion, granted the respondent tine
after the close of the hearing to obtain counsel who could submt
witten argunent on the |aw, granted that counsel additional tine
after the respondent inexplicably delayed in retaining him
accepted that counsel's brief even when it was submtted | ate, and
accepted counsel's surreply to the conplainant's reply even though
| eave to submt such a surreply was not properly requested.

I1- Counsel for the respondent argues that the determ nation
of the New Jersey Real Estate Conm ssion was, for several reasons,
i nproperly accepted in evidence.

He first contends that counsel for the conplai nant asked the
tribunal to take official notice of the determ nation although
there is no authority for the tribunal to do so. |In so contending
counsel ignores the sequence of events which led to the adm ssion
of the determ nation into evidence. The docunent was offered in
evi dence and, no obj ection havi ng been made by t he respondent after
his perusal of it, and, therefore, no basis for the offer having
being called for or presented, the docunent was accepted in
evidence. It was not until after the docunent was i n evidence that
counsel for the conplainant asked the tribunal to take officia
notice of it. That request was superfluous, as once a docunent is
in evidence and, therefore, part of the record, there is no need
for the tribunal to take official notice of it.

Counsel next, although he acknow edges that the rules of
evidence do not apply in admnistrative hearings (State
Adm ni strative Procedure Act 8306[1]; Sowa v Looney, 23 Ny2d 329,
296 NyS2d 760 (1968)), relies on various technical rules of
evi dence to argue that the docunent was not properly authenticated.
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The determ nation had been supplied by the New Jersey Rea

Est at e Conm ssion, apparently sua sponte, to the conplainant. It
was acconpanied by a letter on the Conm ssion's |etterhead which
was signed by a Regulatory Oficer. It was shown to the

respondent, who was given anple tinme to examne and read the
determ nation, and the respondent acknow edged that it was an
aut henti c copy. There is absolutely nothing in the record to
support counsel for the respondent's outrageous clainms that the
respondent was not "afforded the time within which to read the
proffered docunent or to conpare the docunent wi th an aut henti cat ed
copy so as to accurately testify," that the respondent was shown
only the first page of the docunent, and that the respondent
acknow edged the authenticity of the docunent wunder obvious
pressure fromthe tri bunal

Al relevant, material, and reliable evidence which wll
contribute to aninformed result is adm ssible in an adm nistrative
hearing, Sowa v Looney, supra, even where that evidence consists of
hearsay, Gray v Adduci, 73 Ny2d 741, 536 NYS2d 40 (1988), which, if
sufficiently probative, may constitute substantial evidence. Inthe
Matter of Ribya "BB', 243 Ad2d 1013, 663 NYS2d 417 (3rd Dept.,
1997); A.J. & Taylor Restaurant, Inc. v New York State Liquor
Aut hority, 214 AD2d 727, 625 NYS2d 623 (2nd Dept., 1995). The New
Jersey determ nation, addressing as it does the issues before the
tribunal, is relevant and material. |Its having been provided by
t he i ssuing agency of a sister state and its authentication by the
respondent establishes its reliability.

I11- Areading of the New Jersey determ nation, fromwhich the
respondent had not appeal ed as of the date of the hearing, leads to
t he conclusion that he was afforded a full and fair opportunity to
litigate the New Jersey charges, and did so. That being the case,
he is collaterally estopped from disputing the findings in that
determ nation. |kranuddin v De Buono, 683 NYS2d 319 (AD 3rd Dept.,
1998); see also, on the general issue of collateral estoppel
D vision of Licensing Services v Loffredo, 83 DOS 95, conf'd. sub
nom Loffredo v Treadwel |, 235 AD2d 541, 653 NyS2d 33 (1997).

V- Inits determ nation the New Jersey Real Estate Conmm ssion
found that the respondent lied on his application when he stated
that he had never had a professional |icense suspended or revoked
and indicated that he was not licensed in another state. That
conduct was a clear indication of untrustworthiness. Division of
Li censi ng Services v Vandewater, 200 DOS 98.

The Comm ssion also found that the respondent cheated on two
I i censi ng exam nations, first by taking unauthorized materials into
the exam nation room and by taking notes out of the exam nation
room during the course of the examnation "to organize his
t houghts, " and second by registering for and taki ng a sal esperson’'s
license exam nation in the nane, and using the identification of,
anot her person whom he then enployed as a sal esperson. It
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di scounted his assertion that he was nerely acting to help Asian
students, and found, instead, that he acted for his own gain. That
conduct was a further denonstration of untrustworthiness.

The respondent was also found to have failed to have
supervi sed his New Jersey brokerage office. In New York, as in New
Jersey, a real estate broker is obliged to supervise the rea
estate brokerage activities of the sal espersons associated with him

or the firm which he represents. Real Property Law (RPL)
8441[ 1] [d]. That supervision nmust consist of "regular, frequent
and consistent personal guidance, instruction, oversight and

superi ntendence by the real estate broker with respect to the
general real estate brokerage busi ness conducted by the broker, and
all matters relating thereto.” 19 NYCRR 175.21[a]; Friedman v
Pat er son, 453 NYS2d 819 (1982), aff'd. 58 NY2D 727, 458 NYS2d 546.
The failure to exercise such supervision is a denonstration of
i nconpetence. Division of Licensing Services v Msk, 64 DOS 92.

V- In determning what, if any, penalty to assess, | have
consi dered not only the m sconduct of the respondent upon which the
New Jersey revocation was based and the fact that his New York
i cense was previously suspended after a finding that he was guilty
of m sconduct, but also the fact in his testinony before both this
and the New Jersey tribunal the respondent lied and offered
expl anations for his conduct that had no apparent basis in truth.
Matter of Daniel R Fruitbine, 233 AD2d 61, 663 NYS2d 156 (1st
Dept., 1997).

At the very outset of the hearing, until he was confronted
with an affidavit of service which clearly identified him the
respondent deni ed havi ng been served with the notice of hearing and
conplaint. Then, in attenpting to explain away his having taken
the New Jersey real estate salesperson's test on behalf of, and
using the identification of, another person, he incredibly
testified that he did so only because he planned to be an
instructor and wanted to know what was on the test, although he
admtted both in New Jersey and in his testinony before this
tribunal that he could have acconplished the sanme result by taking
t he sal esperson's pre-licensure course. Incredibly, the respondent
even contended that the violation was the fault of the New Jersey
authorities, since they didn't do a good enough job in checking his
identity. He seens to totally discount the fact that the result of
his unlawful conduct was that a person was licensed as a real
estate salesperson wthout taking and passing the required
exam nation, and that that person then worked for him as a
sal esperson w thout supervision.

Wth regards to the respondent's cheating on the instructor's
exam nation, he testified that he did nothing wong, although the
evidence to the contrary i s overwhel m ng, and that the charges were
the result of business conpetitors not wanting Chi nese or Japanese
instructors in New Jersey. Finally, when asked in the New Jersey
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proceedi ng about an investigation of him being conducted in New
York State, of which investigation he was aware, the respondent
insisted that he was not the person being investigated.

DETERM NATI ON

VWHEREFORE, | T |S HEREBY DETERM NED THAT Evan Linchon has
denonstrat ed untrustworthi ness and i nconpetence, and accordingly,
pursuant to Real Property Law 8441-c, his |licenses as a real estate
broker is revoked, effective July 1, 1999. He is directed to send
his license certificates and pocket cards to Usha Barat, Custoner
Service Unit, Department of State, Division of Licensing Services,
84 Hol | and Avenue, Al bany, NY 12208.

Roger Schnei er
Adm ni strative Law Judge

Dated: June 8, 1999



