STATE OF NEW YORK
DEPARTMENT OF STATE

________________________________________ X

In the Matter of the Application of

KREY LORI CK DECI SI ON
For a License as a Real Estate Broker
________________________________________ X

Pur suant to t he designati on duly nmade by the Hon. Gail S. Shaffer,
Secretary of State, the above noted matter cane on for hearing before
t he under si gned, Roger Schneier, on Decenber 2, 1992 at the office of
the Departnment of State |ocated at 270 Broadway, New York, New

The applicant, of 1 Ash Pl ace, Suite 2E, Great Neck, New York
11021, having been advised of his right to be represented by an
attorney, appeared pro se.

The Di vi si on of Licensing Services was represent ed by Supervi si ng
Li cense I nvestigator M chael Coyne.

| SSUE

The i ssue i n the hearing was whet her t he appl i cant has suffici ent
experience to qualify for a license as a real estate broker.

El NDI NGS OF FACT

1) By application dated May 18, 1992 t he applicant applied for a
license as areal estate broker (Dept. Ex. 2). By letter dated June
17, 1992 he was advi sed by t he Di vi si on of Licensing Services of the
need t o submt supporting docunentation (Dept. Ex. 6). He respondedto
that letter withalist of ninetransactions in whichhe had worked in
vari ous capacities, notingthat there were nany nore but that he had no
records and that those listed were all of which he couldrecall the
details of; the affidavit of his former enpl oyer attesting to the
appl i cant' s enpl oynent fromDecenber 1988 to March 1992; and aletter
froma nortgage broker for which the applicant had provi ded servi ces
(Dept. Ex. 7).

By letter dated July 21, 1992 t he appli cant was advi sed by t he
Di vi sion of Licensing Services that it proposed to deny him all
experience credit dueto his alleged failureto provi de docunentati on
of his clainmed activity, and by |etter dated August 18, 1992 t he
applicant requested a hearing on his application (Dept. Ex. 1).

2) Al though he has been |licensed as areal estate sal espersonin
t he past (that |icense expired on January 31, 1991 and has not been
renewed), the applicant seeks to support his applicationwith aclaim
of equival ent experience, as follows:

Yor k.
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a) FromDecenber 1989 until March 1992 t he appl i cant was enpl oyed
by Del t a Fundi ng Corporation, alicensed nortgage banker. H s initial
duties invol ved tel emarketing inthe nortgage sal es departnent, the
pr ocessi ng of newapplications, the verifying of credit and enpl oynent
i nformation, and t he ordering and "tracki ng" of appraisals. Starting
i n about June, 1990 he began wor ki ng bot h as a "nortgage consul tant, "
i n whi ch capacity he was responsi bl e for all aspects of negotiating the
origination of new |l oans, and in the division of the corporation
responsi bl e for di sposing of properties takeninforeclosure. Inthat
aspect of his enpl oynent the applicant was responsi bl e for marketing
and negoti ating the sale, rental and fi nanci ng of between 75 and 100
such properties (Dept. Ex. 4).

b) Since 1990 t he appl i cant has worked as a part time (approxi-
mat el y t en hours per week) nortgage consultant with L. Barney & Assoc. ,
a regi stered nort gage broker. That experience, in which he negoti at ed
the i ssuance of nortgage | oans, resulted in his being granted a
regi stration as a nortgage broker d/ b/ a KLA Fi nanci al & Real Estate
Services (App. Ex. A).

OPI NI ON

As t he person who requested t he hearing, the burdenis on the
appl i cant to prove, by substantial evidence, that he has acquired the
requi red experience. State Adm nistrative Procedure Act 8306(1).
Subst anti al evidence i s that which a reasonabl e m nd coul d accept as
supporting aconclusionor ultimte fact. Gay v Adduci, 73 N. Y. 2d
741, 536 N. Y. S. 2d 40 (1988). "The question...is whether a concl usion
or ultimate fact may be extracted reasonabl y--probatively and | ogi -
cally.” City of Utica Board of Water Supply v New York State Health
Departnment, 96 A.D.2d 710, 465 N. Y. S. 2d 365, 366 (1983)(citations
omtted).

In order to qualify for alicense as a real estate broker an
applicant nust establish that he or she has actively participatedin
t he general real estate brokerage busi ness as alicensedreal estate
sal esperson under the supervision of alicensedreal estate broker for
a period of not | ess than one year, or has had equi val ent experiencein
general real estate business for aperiod of at | east two years. Real
Property Law (RPL) 8441(1)(d). GCenerally speaking, equival ent
experienceis suchthat, if it were not engaged i n on behal f of either
t he applicant hinself or the applicant's exclusive enployer whois a
principal inthetransaction, or without the expectation or recei pt of
conpensation, it wouldrequire alicense as areal estate sal esperson
or broker. Matter of the Application of Frucht, 114 DOS91. It may
al so i ncl ude experi ence gai ned i n the brokering of nortgages on owner
occupi ed residential real property. Matter of the Application of Nacht,
124 DOS 92.

Normal Iy, an applicant is requiredto submt docunentary proof of
hi s cl ai ned experience. As arule, sucharequirenent is desirable, as
it may avoid fraudul ent clains. Inthe case of an application based on
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experience as alicensed real estate sal esperson, that requirenent is
not undul y burdensone, as sal espersons arerequiredto maintainwitten
records of their transactions. 19 NYCRR 175. 21(b). However, blind
adherence to such a practice canresult inaninjustice where, asin
this case, the applicant was not required to mai ntain his own records,
and the records mai ntained by his former enpl oyer are not readily
availableto him?! The statute does not mandat e t hat such docunent ary
proof be supplied, but, rather, calls for an"affidavit duly swornto
under oath and/or other such proof required by the departnment of
state.” (RPL 8441(1)(d)). Here, the applicant has subm tted an
application whi ch was si gned subj ect tothe penalties of perjury, an
affidavit of his former enpl oyer, and has testifiedto his experience
under oath. Matter of the Application of MHugh, 66 DOS 90.

CONCLUSI ON OF LAW

The appl i cant has proved t hat he possesses at | east two years
experience equivalent to that of a real estate sal esperson as is
required for theissuanceto himof alicense as areal estate broker
pursuant to RPL8441(1)(d).

DETERM NATI ON

WHEREFORE, | T | S HEREBY DETERM NED, pursuant to Real Property Law
88441(1)(d) and 441-e, that Krey Lorick has suffici ent experienceto be
i censed as a real estate broker, and accordingly the Division of
Li censing Servicesis directedtoissue suchalicenseto himforth-
with.

! The applicant is no | onger associated with Delta Fundi ng
Cor poration, so he cannot gai n personal access toits records. In
addi tion, he states that the way i n whi ch t he conpany maintainsits
records makes findingthoserelatingto his transactions "an i npossi bl e
task" (Dept. Ex. 3), an assertion which the Division of Licensing
Servi ces has not disputed.
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These are ny findings of fact together with ny opinion and
conclusions of law. | recommend the approval of this determ nation.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: GAIL S. SHAFFER
Secretary of State
By:

Maureen F. d asheen
Deputy Secretary of State



