11 DOS 93

STATE OF NEW YORK
DEPARTMENT OF STATE

________________________________________ X

In the Matter of the Application of

KENNETH LUKSI N DECI SI ON
For a License as a Real Estate Broker
________________________________________ X

Pur suant to t he designation duly nmade by the Hon. Gail S. Shaffer,
Secretary of State, the above noted matter cane on for hearing before
t he under si gned, Roger Schnei er, on January 6, 1993 at the of fi ce of
the Departnment of State |ocated at 270 Broadway, New York, New York.

The appl i cant, of 44 Hoyt Road, Pound Ri dge, New York 10576, was
represented by Charl es R Foy, Esq., Wi tman & Ransom 200 Par k Avenue,
New York, New York 10166.

The D vi si on of Li censing Services was represent ed by Supervi sing
Li cense I nvestigator M chael Coyne.

| SSUE

The i ssue i n the hearing was whet her the appl i cant has sufficient
experience to qualify for a license as a real estate broker.

El NDI NGS OF FACT

1) By application dated March 2, 1992 t he appl i cant applied for
alicense as areal estate broker (Dept. Ex. 2). By letter dated June
2, 1992 he was advi sed by t he Di vi si on of Licensing Services that it
proposed to grant himcredit for six nonths of experi ence equivalent to
that of areal estate sal esperson, and that he woul d have to acquire an
addi ti onal ei ghteen nonths of such experience to qualify for the
license. By letters dated June 22 and July 29, 1992 t he appl i cant
requested an adm nistrative review of the proposed denial of his
application, and by | etter dated July 31, 1992 he was advi sed by M.
Coyne that the Di vision of Licensing Services still proposed to deny
his application. By |letter dated Novenber 24, 1992 t he appli cant
request ed an adm ni strative heari ng on t he proposed deni al, and noti ce
of such a hearing was served on hi mby certified mail on Decenber 3,
1992 (Dept. Ex. 1).

2) The applicant bases his application on the follow ng experi -
ence:
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a) Starting in 1977 the applicant was |icensed real estate
sal espersonin associationwithreal estate brokers WlliamGottlieb
and Martin W Hal bfinger. The association with Gottlieb | asted
approxi mately two or three years, during which tine the applicant
clai ms to have showed apartnents and prepared f or show ng conmer ci al
space belonging to Gottlieb, inreturnfor whichthe applicant received
the free use of office space inwhichto conduct his own denolition
busi ness. The applicant did not participateinany | ease negotiations
inthat capacity, and of fered no evidence as to the specifics (i.e.
| ocati on of properties, actual anount of tinme expended) of the clai nmed
experience. The applicant offered no testinony or ot her evidence as to
the nature of his activities with Hal bfi nger, whi ch associ ati on ended
withthe expiration of the applicant's |icense as a sal espersonin
1992.

b) The applicant acted as a consultant to busi ness enterprisesin
real estate matters for nore than 20 years as part of his denplition
busi ness. This entail ed, anong ot her things, neetings with owners and
counsel regardingthe renoval of violations, the searching of records,
surveyi ng of buil di ngs, obtaining of permts, review ng encroachnents,
deal i ng wi t h nei ghboring property owners and wi t h i nsurance conpani es,
and negoti ati ng with hol dover tenants and squatters to have themvacate
t he spaces which they occupi ed.

c) The applicant has acted as a consul tant to owners of comerci al
properties. H s duties have invol ved eval uati on of buil di ngs regardi ng
t he cost of operations and the cost of repl acenent, anal ysis of | eases
and i nsurance coverage and requi renents, and assi stance "i n the gener al
managenent of real property either as an enpl oyee or as a consul tant”
(Dept. Ex. 3).

d) Si nce Novenber, 1986 t he appl i cant has represented hi nsel f and
other fam |y nmenbers inthe operation of asmall NewJersey shoppi ng
center belonging to the estate of his |late nother in law. He has
"beconme fully famliar withrental s, advertising, property managenent,
mai nt enance and al | ot her aspects of owni ng and oper ati ng a comrer ci al
real property facility"” (Dept. Ex. 3). He has executed | eases and | ease
renewal s whi ch wer e negoti ated by hi mwi t h t he assi stance of al ocal
real estate broker. The applicant spends one 16 hour day a nonth
travelling to and at the site, and during the rest of the nonth
frequently dealswith matters fromhi s New York office. From1975to
1986 t he appl i cant was i nvol ved, alongw th other fam |y nmenbers, in
reviewi ng sal es proposals regardi ng other properties in the estate.

e) Si nce Septenber 1990 t he appl i cant has act ed, as an i ndependent
contractor, as consul tant 90-27 Sut phi n Boul evard Associ at es, operat or
of a 120, 000 square foot comrerci al structure in Jamai ca, Queens. He
isresponsiblefor nonthlyrent billing (therents are, however, paid
directly tothe owner), property mai nt enance, coordi nation of servi ces,
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code conpl i ance and tenant rel ations. The respondent enpl oys persons
to operate and mai ntai n the property, and coordi nat es t he executi on of
| eases and | ease negoti ati ons, al though he does not negoti ate t he
| eases.

f) As a consul tant in advising buyers and sel | ers of real property
t he appl i cant produces anal yses of properties and advi ses with regards
tooffers of saleor lease. Inthis capacity heretains |icensedreal
estate brokers to represent his clients.

g) The applicant has been responsi ble for the retenti on of counsel
and "facilitation of negotiations whenever required on behal f of
clients" (Dept. Ex. 3). Has attended nunerous real estate closingsto
assist clients in the reviewof closing docunents, the maki ng of
closing adjustnents, and coordi nation of matters with attorneys.

h) As an vol unteer, the applicant acts as an advi sor to Conmunity
Access, Inc., anot for profit corporation which acquires property and
provi des housing for mentally ill homel ess persons. Inthis capacity
t he appl i cant was directly invol ved, for several years, innegotiations
| eading to the acquisitionof property | ocated at 107-109 Avenue D,
Manhat t an, Gouverner Hospital (621 Water Street, Manhattan), Brooklyn
Arms Hot el , and t he bui |l di ng fornerly housing public school 64. Over
a period of about one and a hal f years he perfornmed sim | ar services on
behal f of anot her organi zati on with regards t o anot her property | ocat ed
in the Bronx.

i) For the past four years the applicant has worked as a
consultant toalimted partnership knownas C.O F. A T. His duties
have i ncl uded conducting research wi th regards to bui |l di ngs, review ng
| eases and abstracts, retaining brokers tolease space, and assi sti ng
in retaining counsel.

]) As a principal of Downtown Bronx Revitalization Corporationthe
appl i cant has, over a period of five years, been engaged i n negoti a-
tionstoacquireair rights for constructi on of highrise buildings
over Metro North Railroad tracks in the south Bronx.

k) The applicant was recently made a nmenber of the board of
directors of the Principal Housing Corporation, which assists the
Epi scopal church i n obtaining funds for non-profit housing. Inthat
capacity hevisits sites and neetswith |lawers. (The applicant's
testimony was not specific as to what happens at those neetings).

OPI NI ON

As t he person who requested t he hearing, the burdenis onthe
applicant to prove, by substantial evidence, that he has acquired the
requi red experience. State Adm nistrative Procedure Act (SAPA),
8306(1). Substantial evidenceis that which areasonable m nd coul d
accept as supporting aconclusionor ultimte fact. Gay v Adduci, 73
N.Y.2d 741, 536 N. Y.S.2d 40 (1988). "The question...is whether a
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conclusionor ultimate fact may be extracted reasonabl y--probativel y
and logically.” City of Utica Board of Water Supply v New York State

Health Department, 96 A . D.2d 710, 465 N Y.S.2d 365, 366
(1983)(citations omtted).

In order to qualify for alicense as a real estate broker an
appl i cant nust establish that he or she has actively participatedin
t he general real estate brokerage business as alicensedreal estate
sal esper son under t he supervision of alicensedreal estate broker for
a period of not | ess than one year, or has had equi val ent experiencein
general real estate business for a periodof at | east two years. Real
Property Law (RPL) 8441(1)(d). Cenerally speaking, equival ent
experienceis suchthat, if it were not engaged i n on behal f of either
t he applicant hinmself or the applicant's excl usive enpl oyer whois a
principal inthetransaction, or without the expectation or receipt of
conpensation, it wouldrequire alicense as areal estate sal esperson
or broker. Matter of the Application of Frucht, 114 DOS91. It may
al so i ncl ude experi ence gai ned in the brokering of nortgages on owner
occupi ed residential real property. Matter of the Application of Nacht,
124 DOS 92. To fulfill the equival ent experience requirenment, the
appl i cant nmust show that he has obtained two full years of such
experience, two years bei ng defi ned as 3500 hours (two tinmes fifty
weeks of 35 hours each). Matter of the Application of McHugh, 66 DOS
90.

Wthregardtothe clai ned experi ence as areal estate sal esper-
son, the applicant has not of fered sufficient evidence to enablethis
tribunal tocone to any conclusion as towhat, if any, credit shoul d be
granted. It is not for ne to speculate in the absence of speci

O the experience which the applicant clainsis equivalent tothat
of alicensedreal estate sal esperson, while nmuch of theclainedis
related to the functions of areal estate sal esperson, only a smal |
part of it falls within the defined duties of a sal esperson (RPL
8440(3)), and can be considered i n support of the application. Matter
of the Application of Harris, 127 DOS 92; see, also, Matter of the
Application of Kwit, 30 DOS 89.

The applicabl e experience is as foll ows:

a) Negotiations with hol dover tenants and squatters to
obt ai n possessi on of property slated for denolition, for
whi ch the applicant has provided i nsufficient evidence
from which the actual anmount of tine expended can be
det er m ned.

b) Negoti ation of | eases and | ease renewal s for the property
owned by t he estate of the applicant’'s late nother inlaw
FromNovenber, 1986 until the date of the hearing, January
1993, all ow ng one 16 hour day a month for 75 nont hs, the
total time expended anmounts to 1200 hours. Wil e no further
speci fics have been gi ven by the applicant, it is reasonabl e

fics.
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to believe that an additi onal 8 hours a nont h was spent by
hi min his New York office, resultinginagrandtotal of
1800 hours.

c) Negoti ati ons on behal f of the not for profit organiza-
tionsand COF. A T. Wilethe applicant didnot provide a
speci fi c breakdown of the actual tine expended, considering
the conpl exity of the projects and the time span over which
t he negoti ations took place (inthe caseof COF. A T. they
were continuing as of the date of the hearing), it is
reasonable to conclude that at |east 1700 hours were
expended by the applicant in qualifying activities.?

Att ached hereto and nade a part hereof is a copy of the appli -
cant' s proposed fi ndi ngs of fact with my rulings marked thereon, in
accordance with 19 NYCRR 400. 12.

CONCLUSI ONS OF LAW

The appl i cant has proved that he possesses at | east two years
experience equivalent to that of a real estate sal esperson as is
required for theissuance to himof alicense as areal estate broker
pursuant to RPL 8441(1)(d).

DETERM NATI ON

WHEREFCRE, | T | S HEREBY DETERM NED, pur suant to Real Property Law
88441(1) (d) and 441-e, that Kennet h Luksi n has sufficient experienceto
be |l i censed as a real estate broker, and accordi ngly the Division of
Li censing Servicesis directedtoissue suchalicensetohimforth-
with.

Y'In the case of equival ent experience the applicant need not
produce t he sanme type of records as arequiredwithregardstoaclaim
of experience as areal estate sal esperson, and ot her evi dence such as
affidavits and the applicant's testinony can be consi dered. Matter of
the Application of Lorick, 163 DOS 92.




-6-

These are ny findings of fact together with ny opinion and
conclusions of law. | recommend the approval of this determ nation.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: GAIL S. SHAFFER
Secretary of State
By:

Maureen F. d asheen
Deputy Secretary of State



