STATE OF NEW YORK
DEPARTMENT OF STATE

In the Matter of the Conplaint of

DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant , DECI SI ON
- agai nst -

CARON MALDON, and JOHN MURPHY
d/ b/a CENTURY 21 PETREY REAL ESTATE

Respondent s.

Pur suant to the designation duly nade by the Hon. Gail S. Shaffer,
Secretary of State, the above noted matter canme on for hearing before
t he under si gned, Roger Schnei er, on Septenber 21, 1992 at the of fi ce of
t he Department of State | ocated at 270 Br oadway, New Yor k, New Yor k
10023.

Respondent s Mal don, of Qull Realty Inc., 48 East Park Avenue, Long
Beach, New York 11561, and Murphy, of 860 West Beech Street, Long
Beach, New York 11561, havi ng been advi sed of their right to be
represented by attorneys, appeared pro se.

The Conpl ai nant was represented by conpliance of ficer WIliam
Schm tz.

COVPLAI NTS

The conplaintsinthe matter allege that Mal don, alicensed real
estate broker, fail edto make cl ear for which party she was acti ng when
she showed property to a prospecti ve purchaser; that Murphy engaged t he
services of Mal don as an associ ate broker w thout notifying the
Depart nment of State of her enpl oynent; that Murphy engaged i n negoti a-
tions for the sal e of property in which he owned an i nterest w thout
maki ng that i nterest known to the prospective purchaser; and t hat
Mur phy i s responsi bl e for Mal don's failure to nmake cl ear for which
party she was acti ng.

El NDI NGS OF FACT

1) Caron Maldon is duly licensed as a real estate broker
associatedw th Gull Realty Inc., 48 East Park Avenue, Long Beach, New
York 11561, and i n her own nanme at 134 Cool i dge Avenue, Long Beach,
New York 11561.
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John W Murphy is duly |icensed as a real estate broker d/b/a
Century 21 Petrey Real Estate (Petrey) at 860 Wst Beech Street, Long
Beach, New York 11561.

2) FromApril 1991 until October 1991 Mal don wor ked as a real
est ate broker in associ ati on wi th Petrey and under t he supervi si on of
Mur phy. At thetinme that Mal don commenced t hat associ ati on she gave
her |icense to Murphy, but was not asked to si gn a change of associ a-
tion notice. Although Murphy clainms that he signed a change of
associ ation notice, andreliedon an enployeetomail it, suchanotice
was not submtted to the Departnent of State.

3) Sonetime during Mal don's association with Petrey, Mirphy
of fered for sale, through Petrey, a house whi ch he and hi s wi fe owned
at 69 Kentucky Street, Long Beach, New York. Maldon showed the
property to potential purchasers WlliamFrey and Mary El | en Pol | i na,
one of whomlived very close to the Petrey office. Because of that
proxi mty, Murphy was concerned that if the potential purchasers
| ear ned of his ownership of the house they would coneintothe office
andtry to negotiatedirectly with him rather than through Mal don.
Mur phy was concer ned t hat such direct negoti ati ons woul d gi ve Mal don
what he consi dered to be an unfair advant age over ot her sal espersons in
hi s of fi ce who where al so showi ng t he property, and, therefore, he
directed Mal don not to disclose his ownership to the potenti al
pur chasers.

It was not until Septenber 1991, after there had been negoti a-
tions, a purchase price had been agreed upon, and a proposed contr act
(Conp. Ex. 2) was presented to the potential purchasers through their
attorney, that those potential purchasers where told of Murphy's
ownershipinterest inthe property. For reasons which are unclear from
the record, the potential purchasers did not signthe contract and the
transaction did not close.

OPI NI ON

| - Real Property Law (RPL) 8442-b states that when areal estate
sal esperson enters into associ ati on wi th a broker that new br oker nust
notify the Departnent of State of that change. That requirenent al so
applies to a change of associati on by an associ ate broker such a
Mal don, whose conduct i s, pursuant to RPL 8440(2), governed by the
provisions of RPL Article 12-Aas they pertainto real estate sal esper-
sons.

The statute pl aces the burden of filingthe change of associ ation
noti ce squarely on the shoul ders of the enpl oyi ng broker. Wen a
br oker, who i s personally liabletoseetothe supervisionof his or
her br okerage of fice ( RPL 88440(2) and 441(1)(d); 19 NYCRR 175. 20 and
175.21; Divisionof Licensing Services v Msk, 64 DOS 92) del egates to
an enpl oyee the filing of arequired docunent, such as a change of
associ ati on notice, that broker nust bear theresponsibilityif the
filing does not occur.
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I1- 19 NYCRR 175. 6 states: "Before areal estate broker sells
property i n which he owns an i nterest, he shall make such i nterest
known to t he purchaser."” The intent of that regulationis to enable
prospective purchasers to negotiate with the broker on a nore equal
footing than woul d be the case if they were i gnorant of the broker's
interest inthe property. Therefore, the required discl osure nust be
made early, certainly beforethe terns and conditions of the sale are
agreed upon, and it is not sufficient for the broker torely onthe
fact that his or her interest inthe property will be disclosedinthe
contract. Nor isit an excuse to say, as does Murphy, that his action
was for a good purpose. A broker may not carve out his or her own
exceptions to the regulations. Inthis case, Miurphy coul d have avoi ded
enteringintothe negotiations which he professed adesireto avoid
sinmply by refusing to take part in such direct negotiations.

I11- 19 NYCRR 175. 7 provi des that areal estate broker nust nmake
clear for which party he or she is acting. That regul ati on has
repeatedl y beeninterpreted as neani ng t hat a broker nust di scl ose
whet her he or she is representingthe seller or the buyer (see, e.g.,
Departnent of State v Al nn, 24 DOS 87, conf' dsub nomAlnmo v Shaffer,
149 AD2d 417, 539 NYS2d 765 (1989); Di vi sion of Licensing Services v
MG 11, 21 DOS 92), but | amunaware of any cases whi ch hol d t hat the
regul ation requires the disclosure of the name of the broker's
principal. Suchaninterpretationwouldelimnatethe possibility of
t he br oker representing a partially disclosed principal, aprocedure
whichis well establishedinthelawof agency (Restatenent (Second) of
Agency, 84(2)), and, therefore, woul d be i nappropriateinthelight of
the history of the application of the regul ati on and without a cl ear
statenment of such regulatory intent.

CONCLUSI ONS OF LAW

1) By failing to file a change of associ ation noticew th the
Departnent of State when Mal don conmenced wor ki ng i n associ ationw th
Petrey, Mirphy violated RPL §442-b.

2) By directing Mal don not to di scl ose to prospective buyers his
interest inthe house in question, Murphy viol ated 19 NYCRR 175. 6, and
t her eby denonstrated untrustworthiness and i nconpet ency as a real
estate broker.

3) Inasnuch as the conpl ai nant failed to establishthat Mal don did
not di scl ose to the prospective buyers that she was representing the
owner of the house in question, and, therefore, did not neet their
burden of proof (State Adm nistrative Procedure Act 8306(1)),the
conpl ainant failedto establishthat the respondents viol ated 19 NYCRR
175.7, and that charge should be dism ssed.

DETERM NATI ON

WHEREFORE, | T | S HEREBY DETERM NED THAT John W Murphy has
vi ol ated Real Property Law 8442-b and has denonstrated
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unt rust wor t hi ness and i nconpet ency, and accordi ngly, pursuant to real
property | aw section 441-c he shall pay a fine of $1000.00 to the
Departnent of State on or before Novenber 30, 1992, and shoul d he fail
to pay the fine then his |icense as a real estate broker shall be
suspended f or a period of one nonth, comrenci ng on Decenber 1, 1992 and
term nati ng on Decenber 31, 1992; and

| T1S FURTHER DETERM NED THAT t he charge t hat John W Mir phy and
Caron Mal don fail ed to make cl ear for which party they were actingis
di sm ssed.

These are ny findings of fact together with ny opinion and
conclusions of law. | recommend the approval of this determ nation.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: GAIL S. SHAFFER
Secretary of State
By:

Janmes Coon
Deputy Secretary of State



