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STATE OF NEW YORK
DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,
Conpl ai nant DECI SI ON
- agai nst -
ALAN J. NAFTAL and CLAYTON GREYSTOKE
REALTY, |INC.,
Respondent s.
________________________________________ X

The above noted matter canme on for hearing before the
under si gned, Roger Schneier, on May 3 and July 14 and 15, 1999 at
the office of the Departnent of State |ocated at 41 State Street,
Al bany, New York.

The respondents were represented by John K. Sharkey, Esq.,
2310 Nott Street East, Ni skayuna Center Professional Building,
Ni skayuna, New York 12309.

The conpl ai nant was represented by Litigati on Counsel Laurence
Soronen, Esq.

At his request, at the end of the testinobny M. Sharkey was
granted two weeks to submt a witten closing argunent. He has
failed to do so, and has not responded to the tribunal's August 25,
1999 e-mail inquiry as to whether he still intends to neke a
subm ssion. Accordingly, this decision has been drafted w thout
the recei pt of such argunent.

COMPLAI NTS

The two conplaints in the matter allege that: The Al an J.
Naftal, acting individually and in his capacity as representative
of Clayton Geystoke Realty, I nc. (herei nafter "Cl ayton
G eystoke"), inproperly altered a listing agreenent and submtted
it to the Colunbia County Board of Realtors' Miltiple Listing
Service (hereinafter "the MS'), forged the signature of his
principal's owner on change notifications extending the |isting of
the subject property and submtted themto the M.S, relied on the
altered listing agreenents and forged change notifications to
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advertise the property and demand conm ssions for their potenti al
sale or lease, failed to give copies of the altered Ilisting
agreenent and forged change notifications to his principal, failed
to place escrow funds in his escrow account and converted those
funds to his own use, failed to nmake cl ear for whomhe was wor ki ng,
demanded paynent of an unearned comm ssion and conmenced a | awsuit
therefore, and engaged in the unauthorized practice of |law, the
respondent forged the signature of a partner of another principal
on change notification forms and submtted themto the M.S, relied
on the forged change notification formto continue to advertise the
subj ect property and demand a conm ssion on the potential sale of
the property, failed to provide copies of the change notification
forms to his principal even after a formal request by its attorney,
and submtted altered copies of the change notification forns to
t he conplainant in the course of its investigation.

FI NDI NGS OF FACT

1) Notice of hearing together with copies of the conplaints
were served on the respondents by certified mail (State's Ex. 1 and
27).

2) Alan J. Naftal is, and at all tines hereinafter nentioned
was, duly licensed as a real estate broker both in his individual
nane and as representative of C ayton G eystoke (State's Ex. 1 and
2).

3) In or about February, 1994 David Fulton, who at the tine
was the sole officer and sharehol der of Versa Chem Corporation
(hereinafter "Versa Chent'), spoke with M. Naftal about selling
Versa Cheml's building |ocated at 350 Power Avenue, Hudson, New
Yor k. On February 3, 1994 M. Fulton executed a conmerci al
property listing agreenment prepared by M. Naftal granting C ayton
Greystoke a six nmonth exclusive right to sell listing with a price
of $495, 000. 00 and a conmission rate of 8% of the sale price or 6%
of alease (State's Ex. 2). Pursuant to his conversations with M.
Naftal and to the terns of the witten agreenent the |isting was to
be submtted to the M.S.

4) M. Naftal failed to indicate on the listing agreenent
what, if any, commi ssion would be payable to a buyer's broker
which information was required for filing wth the MS.
Accordingly, wthout the know edge of M. Fulton, he had the
agreenent altered to add the ternms "BUYER BROKER TBD' (State's Ex.
3). He did not obtain M. Fulton's permssion to make the
alteration, and did not provide himwith a copy of the altered
agreenent, of which M. Fulton did not learn until sonetine |ater,
in the course of a law suit.

5) The | anguage "BUYER BROKER TBD' was not acceptable to the
M.S. Accordingly, so as to be able to file the listing agreenent
with the MLS, M. Naftal had the agreenent altered to add "3.5%
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after "BUYER BROKER TBD' (State's Ex. 4). 1In addition, the agreed
comm ssion rates were blacked out. M. Fulton did not give
perm ssion for, and did not learn of, those changes until the | aw
suit.

6) When it came tine for the listing agreenent to expire M.
Naftal contacted M. Fulton and asked to extend it. Not bei ng
happy with the service provided by Cayton G eystoke M. Fulton
refused the request, subsequently meking efforts to market the
property himself (State's Ex. 5).' However, in spite of M.
Fulton's refusal, M. Naftal prepared, or caused to have prepared,
a "change notification"™ formpurporting to extend the listing for
an additional six nonths at M. Fulton's request, affixed, or
caused to have affixed, to it what purported to be M. Fulton's
signature, and filed, or caused to have filed, the formwth the
M.S (State's Ex. 6 and 19). The affixing of the purported
signature was, as M. Naftal was aware, necessary for the formto
be accepted by the MLS. M. Fulton was not given a copy of the
form and did not learn of its existence wuntil after the
commencenent of the law suit. An additional such change, again
cont ai ni ng the unaut hori zed purported signature of M. Fulton, this
time followed by M. Naftal's initials, was filed with the M.S on
or about February 1, 1995 and purported to extend the Ilisting
anot her additional two nonths (State's Ex. 7, 8, and 19). Al though
exhibit 8, which apparently was retained in the respondents' files
and not submitted to the MS, contains a notation that it was
"approved verbally by Barbara Fulton®™ (Barbara Fulton is M.
Fulton's wife) no such approval was ever given. M. Fulton was not
aware of the existence of exhibits 7 and 8 until after the
commencenent of the law suit.

7) Sonetinme inthe fall or early winter of 1994 M. Fulton had
di scussions wth Peter and Susan Crowdy of Crowdy Design
Cor poration (hereinafter "Crowmdy"). The Crowdys had | earned of the
avai lability of the Versa Chembuilding froman article which M.
Ful ton had caused to appear in the newsletter of the Colunbia
Econom ¢ Devel opnent Corporation (State's Ex. 5). They had gone to
the Versa Chem building and had seen the C ayton G eystoke sign
whi ch had been pl aced outside while the listing was in effect, and
had contacted M. Naftal, who arranged for them to see the
bui | di ng.

The Crowdys, who where shown the building by M. Fulton when
Cl ayton Greystoke's sal esperson failed to appear at the appointed
time, were interested in subleasing sone space from Have
| ncorporated (hereinafter "HAVE"), which had offered to | ease the

! M. Fulton did indicate to M. Naftal that he had no
obj ection to the respondent trying to find a buyer for the buil ding
on a non-excl usi ve basis.
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entire Versa Chem building with an option to purchase to it.?
Pendi ng the | ease to HAVE, M. Fulton and the Crowdys agreed to t he
rental of approximately 5,500 square feet to Crowdy. M. Naftal
drew up a docunment nenorializing that agreenent. The docunent, on
Clayton Greystoke |etterhead and executed by M. Crowdy and M.
Fulton on March 10, 1995, detail ed the ambunt of space to be
| eased, the financial ternms of the |ease, and the nonth to nonth
nature of the |lease, and stated that a check payable to C ayton
Greystoke should be nmmde out in the anmpunt of $2,055.40 for
security, and that the check would be held in escrow (State's Ex.
9). (In a letter dated August 1, 1995 M. Naftal advised M.
Ful ton that $2,055.00 was being held in escrow [State's Ex. 11]).
The check was issued by Ms. Cowdy (State's Ex. 10), and M.
Ful ton never authorized the respondent to spend the noney. M.
Naftal, however, deposited the check in Cayton Geystoke's
operating account (State's Ex. 24 and 26), although he later told
the conplainant's investigator that it had been deposited in the
escrow account. The agreenent was subsequently superseded by an
attorney drawn | ease.?®

Sonmetime in the Spring of 1995 Versa Chemal so entered into a
|l ease (with option to purchase) wth HAVE. That | ease, which
resulted from several neetings (Resp. Ex. J), provided for the
rental of the space not rented to Crowdy (Resp. Ex. §. As a part
of that transaction, on March 8, 1995 M. Naftal received a deposit
of $5,000.00 to be held in escrow (State's Ex. 21). He was never
gi ven authorization to cash the deposit check or spend the noney,
and di d not advise the principals of HAVE that he had deposited t he
check in Cayton Geystoke' s operating account. However, on the
date of its issuance M. Naftal deposited the check in O ayton
Greystoke's operating account (State's Ex. 22 and 26). HAVE never
received a credit for that deposit, and the noney has not been
returned to it.

The | ease to HAVE occurred after M. Naftal had shown its
principals a nunber of other properties, and then, to the surprise
of those principals, showed themthe Versa Chem buil ding, in which
HAVE had al ready been renting space.

8) Commencing on May 1, 1995 M. Naftal began to demand t hat
Versa Chem pay Cayton Geystoke comrissions on the two
transactions (State's Ex. 11). M. Fulton did not believe that

> HAVE began leasing a part of the building on a nonth to
nmonth basis in 1992, well in advance of its listing with C ayton
Greystoke. Sonetinme |ater HAVE becane interested in purchasing or
| easi ng sone new space and contacted M. Naftal, who, in the course
of their dealings, showed the Versa Chembuil ding to HAVE' s owners.

® No evidence was presented as to whether Crowdy received a
credit for the $2, 055. 40.
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Cl ayton G eystoke was owed any conm ssions, inasmuch as HAVE was
already a tenant at the tine the respondents received the listing
and had entered into its lease after the expiration of the
listings, and because the Crowdys | earned of the property fromthe
Col unbi a Devel opnent Corp. newsletter, also after the listing s
expiration. However, in order to settle the matter, in a letter
dated June 4, 1996 he offered to allow the respondents to retain,
as full paynent, the noney which was supposed to be in escrow
(State's Ex. 12).

9) By sunmmons and conplaint dated Decenber 5, 1996 C ayton
G eyst oke sued Versa Chemon a claimfor conmm ssion on the HAVE and
Crowdy transactions. The conplaint alleged, anong other things,
that on February 1, 1995 Versa Chem agreed to an extension of the
listing agreenment, and attached to it were copies of the first
altered listing agreenent and of the second change notification
(State's Ex. 13).

10) Sonetinme in 1998 Versa Chem filed for bankruptcy. On
Novenber 25, 1998 C ayton Greystoke filed a claimin the bankruptcy
proceedings for the commssion which it alleged it was owed
(State's Ex. 15). The trustee in bankruptcy objected to the claim
(State's Ex. 16), and upon C ayton G eystoke having defaulted the
cl aimwas denied (State's Ex. 17).°

11) Sonetinme in 1994 the nenbers of ATM Il Partners
(hereinafter "ATM'), brothers Anthony, Thomas, and M chael or Harry
Pizza decided to sell or |ease real property which they owned
| ocated at 377 Fairvi ew Avenue, Hudson, New York. Thomas Pizza and
one of his brothers spoke with M. Naftal and respondents'
sal esperson John Prata, and on Decenber 7, 1994 they granted
Cl ayton G eystoke a six nmonth exclusive right to sell listing with
an asking price of $950,000.00 (State's Ex. 27).

12) In June, 1995, when the ATMIisting agreenent was about to
expire, M. Naftal asked Thomas Pizza if he wanted to extend it,
and M. Pizza told himand John Prata that he did not. 1In spite of
that, M. Naftal prepared or caused to have prepared and subnmtted
to the MLS change notifications on which it was indicated that the
price had been reduced to $850,000.00 and the listing had been
extended to Decenber 7, 1995, and on which the purported, but
unaut hori zed and not genuine, signature of Thomas Pizza was
affixed. In the course of the conplainant's investigation of the
transaction M. Naftal submitted to the conplainant's investigator
copi es of the change notices which had been altered to indicate
t hat the changes had been verbally authorized by Thomas Pizza and
that M. Naftal had affixed the signature (State's Ex. 27). 1In a

* The effect of the default in the bankruptcy proceedings, and
t he reasons therefore, were dealt with in an order by this tribunal
dated June 18, 1999.
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subsequent conversation wth another investigator, M. Naftal
indicated that the alterations had been nmade on one of the forns
after it had been faxed to the MLS, and that the other notification
was a copy of a formthat had been created to repl ace one that had
been m spl aced, an assertion which was not nmade in his | etter which
acconpani ed the copies when they were sent to the conpl ai nant.

13) Subsequent to the June 7, 1995 expiration of the ATM
listing Thomas Pizza entered into negotiations with Doug CGell er of
an entity known as "Peterson/ CGeller” which eventual |y purchased t he
property for $510,000.00. M. Naftal, who had shown the property
to M. Celler shortly after the inception of the listing, but who
had not negotiated the purchase and sale, made a demand for a
comm ssion (State's Ex. 27).

14) Sonetinme prior to the expiration of the ATM listing
negoti ati ons began with "Furniture Wekend" for the leasing to it
of the property. A | ease was eventually executed, and C ayton
Greystoke was paid the first installnment of the conm ssion for
which it billed ATM (Resp. Ex. L and V).

OPI NI ON

- When M. Naftal, acting as representative of Cayton
Greystoke, entered into the listing agreenents with Versa Chem and
ATM the respondents becane the agents of Versa Chem and ATM and
they becanme his principals. The relationship of agent and
principal is fiduciary in nature, "...founded on trust or
confi dence reposed by one person in the integrity and fidelity of
another."” Mbil Ol Corp. v Rubenfeld, 72 Msc.2d 392, 339 NyYS2d
623, 632 (Cvil C. Queens County, 1972). I ncluded in the
fundanmental duties of such a fiduciary are good faith and undi vi ded
loyalty, and full and fair disclosure. Such duties are inposed
upon real estate licensees by license |law, rules and regul ations,
contract law, the principals of the law of agency, and tort |aw
L.A. Gant Realty, Inc. v Cuonp, 58 AD2d 251, 396 NYS2d 524 (1977).
The object of these rigorous standards of performance is to secure
fidelity from the agent to the principal and to insure the
transaction of the business of the agency to the best advantage of
t he principal. Departnent of State v Short TermHousi ng, 31 DCS 90,
conf'd. sub nom Short TermHousing v Departnent of State, 176 AD 2d
619, 575 NYS2d 61 (1991); Departnent of State v Goldstein, 7 DOS
87, conf'd. Sub nom Gol dstein v Departnent of State, 144 AD2d 463,
533 NYS2d 1002 (1988).

I1- The listing agreenent which the respondents obtained from
Versa Chem could not be filed with the M.S because M. Naftal had
neglected to indicate on it how any comm ssi on woul d be shared with
a buyer's broker. In order to enable the filing M. Naftal
altered, or had altered, the agreenment to include the necessary
i nformati on wi t hout obtaining M. Fulton's consent or approval, and
wi t hout advising himof the alteration. Wile there is no evidence
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that any harm arose from those alterations, M. Naftal's actions
evi denced an excessively cavalier attitude towards the proper
conduct of his brokerage business, and was a denonstration of
i nconpet ency.

I11- When the Versa Chem and ATM |istings expired M. Nafta
prepared, or caused to have prepared, fraudul ent and unauthorized
change notifications advising the M.S that the |istings had been
ext ended. The respondents argue that the charge that the
notifications extended the listing agreenent is not supported by
t he evidence, since the they were only change notifications, not
agreenents to make changes. However, above purported authorization
signatures of M. Fulton and M. Pizza and the |anguage which
expl ains the nature of the changes the notification fornms contain
the wording "Please change the above listing as follows." That
| anguage clearly causes the fornms to act both as agreement to the
changes by M. Fulton and M. Pizza and notification of those
changes to the M.LS, a fact upon which the respondents relied in
attaching copies of the Versa Chem change notifications to the
conplaint in their |awsuit. The preparing, or causing to be
prepared, of the fraudulent forns bearing the forged signatures of
M. Fulton and of M. Pizza, and then the continuing to offer the
properties for sale or lease in reliance on those fornms, was in
violation of 19 NYCRR 175. 10, denonstrated untrustworthiness, and
were fraudul ent practices, which "...as used in relation to the
regul ation of commercial activity, is often broadly construed, but
has generally been interpreted to include those acts which may be
characterized as dishonest and m sleading. Since the purpose of
such restrictions on cormercial activity is to afford the consum ng
publ i c expanded protection fromdeceptive and m sl eadi ng fraud, the
application is ordinarily not limted to instances of intentiona
fraud in the traditional sense. Therefore, proof of an intent to
defraud is not essential.” Allstate Ins. Co. v Foschio, 93 A D. 2d
328, 464 N.Y.S.2d 44, 46-47 (1983) (citations omtted).

| V- The respondents failed to deliver to M. Fulton and M.
Pi zza copi es of the change notifications which had been purportedly
executed by them Had they in fact executed those docunents the
failure to deliver copies woul d have been in violation of 19 NYCRR
175.12. However, inasmuch as they did not execute themthe failure
to deliver copies was not in violation of the regulation, which
requires the delivery of coples "of any instrunent to any party or
parties executing the sane.

V- In the Versa Chemtransactions M. Naftal accepted noney to
be held in escrow and then, w thout authorization, deposited that

money in Clayton G eystoke's operating account. In so doing he
wrongfully converted the funds to his own use in breach of his
fiduciary duties as an escrow agent. In the case of the HAVE

| ease, that conversion was clearly to the detrinent of HAVE, which
never received any credit for its $5,000.00, as the respondents
retained it as a commssion while it was not offset by Versa Chem
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reduci ng the sum payable to it by HAVE. That noney belonged to
HAVE, and the respondent had no right to claimit to satisfy what
he perceived to be Versa Chenmis obligations to him and C ayton

G eyst oke. In the case of the Crowdy transaction, while no
evi dence was presented as to whether Crowdy suffered any |oss
because of M. Naftal's conduct that still does not excuse his

m shandl i ng, and thereby placing in jeopardy, of the funds. M.
Naftal's conduct in not depositing and naintaining the escrow
nmoni es in C ayton G eystoke's escrow account, and i n converting the
funds by depositing themin C ayton G eystoke's operating account,
was a clear denonstration of untrustworthiness.

VI- Real Estate brokers are pernmtted to prepare purchase
offer contracts and rental agreenents subject to very definite
l[imtations.

"The line between such permtted acts by
real estate brokers and the unauthorized
practice of the law has been recognized as
thin and difficult to define and, at tine, to
di scern. Wether or not the services rendered
are sinple or conplex may have had a bearing
on the outcone, but it has not been
control ling....

The justification for granting to real
estate brokers and agents the privilege to
conplete sinple purchase and sale docunents
has been said to be the practical aspect of
the matter, that is, the business need for
expedition and the fact that the broker has a
personal interest in the transaction. It
shoul d be noted in this regard, however, that
the so-called "sinple' contract is in reality
not sinple....The personal interest of the
broker in the transaction and the fact that he
i s enpl oyed by one of the opposing parties are
further reasons to require that, insofar as
the contract entails | egal advice and
draftsmanship, only a lawer or |awers be
permtted to prepare the docunent, to ensure
t he del i berate consi derati on and protection of
the interests and rights of the parties.

The | aw forbi ds anyone to practice | aw who
has not been found duly qualified and |icensed
to do so....Thus, the privilege accorded to
real estate brokers and agents nmnust Dbe
circunscribed for the benefit of the public to
ensure that such professionals do not exceed
the bounds of their conpetence and, to the
detrinent of the innocent public, prepare
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docunments the execution of which requires a
| awyer's scrutiny and expertise."” Duncan &
H 1l Realty v Dept. of State, 62 AD2d 690, 405
NYS2d 339, 343-344 (1978) (citations omtted),
appeal dism ssed 45 Ny2d 821, 409 NyS2d 210.

I n preparing a purchase offer contract and | eases, real estate
brokers and sal espersons may not insert any provision which
requires the exercise of |egal expertise. They may not devise

"l egal terns beyond the general description of
the subject property, the price and the
nortgage to be assunmed or given....(and) may
readily protect (thenselves) froma charge of
unl awful practice of law by inserting in the
docunent that it is subject to the approval of
the respective attorneys for the parties.
Moreover, a real estate broker or agent who
uses (a purchase offer form recommended by a
joint commttee of the bar association and
real tors association of his local county, who
refrains from inserting provisions requiring
| egal expertise and who adheres to the
gui del i nes agreed upon by the Anerican Bar
Associ ation and the National Association of
Real Estate Brokers...has no need to worry
about the propriety of his conduct in such
transactions."” Duncan & H Il Realty v Dept. of
State, supra, 405 NYS2d at 345.

M. Naftal prepared what is, in the body of the docunent,
referred to as a "re-cap regarding the rental"™ by Crowdy of space
in the Versa Chem Building (State's Ex. 92, but which, upon
reading, is clearly a |ease of that property. The docunent sets

> Wiile the conplaint charges the respondents with wongfully
preparing a subl ease, the docunment is a | ease. However, the issue
of the docunent being a lease was fully litigated by the parties.
So long as an issue has been fully litigated by the parties, and is
closely enough related to the stated charges that there is no
surprise or prejudice to the respondent, the pleadings my be
anended to conformto the proof and enconpass a charge which was
not stated in the conplaint. This may be done even w thout a
formal notion being made by the conplainant. Helnman v D xon, 71
M sc.2d 1057, 338 NYS2d 139 (Givil C. NY County, 1972). In ruling
on the notion, the tribunal nust determine that had the charge in
guestion been stated in the conplaint no additional evidence would
have been forthcomng. Tollin v Elleby, 77 Msc.2d 708, 354 NYS2d
856 (Civil C. NY County, 1974). \Wat is essential is that the
"matters were raised in the proof, were actually litigated by the
(continued...)
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forth the space to be | eased, the nonth to nonth termof the | ease,
the amount of rent to be paid, the amobunt of the rent security to
be held in escrow, and the date of commencenent of the |ease, and
is signed by the parties to be charged. The fact that subsequently
a different | ease was executed does not change the nature of the
docunent at its inception.

VII- RPL 8442-e[5] states:

"The secretary of state shall have the power
to enforce the provisions of this article and
upon conplaint of any person, or on his own
initiative, to investigate any violation
thereof or to investigate the business,
busi ness practi ces and busi ness net hods of any
person, firm or corporation applying for or
holding a license as a real estate broker or
salesman, if in the opinion of the secretary
of state such investigation is warranted.
Each such applicant or |licensee shall be
obl i ged, on request of the secretary of state,
to supply such information as nmay be required
concerning his or its business, business
practices or business nethods, or proposed
busi ness practices or nethods."

Pursuant to RPL 8442-j the Secretary of State has the
authority to delegate to enployees of the Departnent of State the
above powers to conpel a licensee to supply information.

Inmplicit in the requirenent that a |icensee cooperate with an
investigation is the requirenment that the |icensee be honest in his
or her supposed cooperation. M. Naftal, however, sent the
conplainant's investigator altered and msleading docunents
regarding the ATMtransaction in response to the request for such
docunents made in the course of the investigation.

VIIl- Being an artificial entity created by law, C ayton
Greystoke can only act through it officers, agents, and enpl oyees,
and it is, therefore, bound by the know edge acquired by and is
responsible for the acts commtted by its representative broker,
M. Naftal, within the actual or apparent scope of his authority.

°(...continued)

parties and were wthin the broad framework of the original
pl eadi ngs." Cooper v Mrin, 91 Msc.2d 302, 398 NyS2d 36, 46
(Supreme Ct. Mnroe County, 1977), nod. on other grnds. 64 AD2d
130, 409 NYS2d 30 (1978), aff'd. 49 Ny2d 69, 424 NYS2d 168 (1979).
Accordingly, the pleadings are anmended to allege that the
respondent s engaged i n the unaut hori zed practice of lawin drafting
and obtain the signature of Peter Ctowdy to a | ease agreenent.
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Roberts Real Estate, Inc. v Departnment of State, 80 Ny2d 116, 589
NYS2d 392 (1992); A-1 Realty Corporation v State Division of Human
Rights, 35 A D2d 843, 318 NY.S.2d 120 (1970); Division of
Li censing Services v First Atlantic Realty Inc., 64 DOS 88; RPL §
442-c.

| X- Where a broker or sal esperson has received noney to which
he, she, or it is not entitled, the licensee may be required to
return it, together with interest, as a condition of retention of
the |license. Donati v Shaffer, 83 Ny2d 828, 611 NYS2d 495 (1994);
Kosti ka v Cuonpo, 41 N Y.2d 673, 394 N.VY.S. 2d 862 (1977); Zelik v
Secretary of State, 168 AD2d 215, 562 NyS2d 101 (1990); Edel stein
v Departnent of State, 16 A D.2d 764, 227 N.Y.S.2d 987 (1962). The
respondents received $5,000.00 fromHAVE to be held in escrow, but
M. Naftal deposited it in Clayton Geystoke's operating account.
They not returned that noney, and HAVE has not received any credit
for it. Accordingly, they should be required to return it wth
i nterest. They also received, and msapplied, $2,055.40 from
Crowdy Design Corp. There is, however, no evidence before the
tribunal as to whether that corporation received a proper credit
for the noney that should have been in escrow Thus, the
respondents shoul d be required to either provide proof that such a
credit was given or to return the noney with interest.

CONCLUSI ONS OF LAW

1) By inproperly altering the Versa Chem |isting agreenent
with regards to sharing of comm ssions with buyers' brokers, Al an
J. Naftal, and through him Cayton Geystoke Realty, Inc.,
denonstrated i nconpetency as real estate brokers.

2) By preparing and submtting fraudulent MS change
notifications purporting to extend and alter the Versa Chemand ATM
listings, Alan J. Naftal, and through hi mdC ayton G eystoke Realty,
Inc., denonstrated untrustworthiness as real estate brokers and
engaged in fraudul ent practices.

3) In failing to deliver copies of the change notifications
whi ch were not executed by themto M. Fulton and M. Pizza, the
respondents did not violate 19 NYCRR 175.12, and the charge that
they did should be, and is, dismn ssed.

4) By m sapplying the escrow funds received in the Versa Chem
transaction Alan J. Naftal, and through him dayton G eystoke
Realty, 1Inc., denponstrated untrustworthiness as real estate
br okers.

5) By preparing a | ease to be executed by Crowdy Design Corp
and Versa Chem Alan J. Naftal, and through him C ayton G eystoke
Realty, Inc., engaged in the unauthorized practice of |aw and
denonstrate untrustworthiness and inconpetency as real estate
br okers.
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6) By submtting fraudulently altered docunents to the
Department of State in the course of its investigation Al an J.
Naftal, and through him C ayton G eystoke Realty, Inc., violated
RPL 8442-e[5] and denonstrated untrustworthiness as real estate
br okers.

7) The evi dence does not establish that the respondents fail ed
to nake clear in the Versa Chem transactions for whom they were
wor ki ng. Accordingly, the charge that they violated 19 NYCRR 175.7
shoul d be, and is, dism ssed.

8) The evidence establishes that the respondents may have
reasonably believed that they were entitled to a conm ssion from
Versa Chem Accordingly, the charge that they demanded paynent of
an unearned comm ssion and filed a lawsuit in an attenpt to coll ect
sanme should be, and is, dism ssed.

DETERM NATI ON

VWHEREFORE, | T IS HEREBY DETERM NED THAT Alan J. Naftal and
Clayton Geystoke Realty, Inc. have violated Real Property Law

8442-e[5], have engaged in fraudulent practices, and have
denonstrated untrustworthi ness and inconpetency, and accordingly,
pursuant to Real Property Law 8441-c, all licenses as real estate

brokers issued to them are suspended for a period commencing on
Cctober 1, 1999 and termi nating one year after the receipt by the
Department of State of their |license certificates and pocket cards.
Upon the conclusion of the suspensions, the licenses shall be
further suspended until such tinme as the respondents shall produce
proof satisfactory to the Departnent of State that they have
refunded the sum of $5,000.00 plus interest at the legal rate for
judgenents (currently 9% from March 8, 1995 to HAVE, Inc., and
either that Crowdy Design Corporation received a full credit of
$2,055.40 on their rental of space from Versa Chem Corp. or that
the respondents have refunded that sum together with interest at
the legal rate for judgements from March 10, 1995 to that
corporation. The respondents are directed to send their |icense
certificates and pocket cards and the aforenenti oned proof to Usha
Barat, Custoner Service Unit, Departnment of State, Division of
Li censing Services, 84 Holland Avenue, Al bany, NY 12208.

Roger Schnei er
Adm ni strative Law Judge

Dat ed: Septenber 13, 1999



