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STATE OF NEW YORK
DEPARTMENT OF STATE
OFFI CE OF ADM NI STRATI VE HEARI NGS

________________________________________ X
In the Matter of the Conplaint of
DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant DECI SI ON

- agai nst -

GARY RESI L,

Respondent .
________________________________________ X

The above noted matter canme on for hearing before the
under si gned, Roger Schneier, on My 7, 1998 at the office of the
Departnent of State |ocated at 270 Broadway, New York, New YorKk.

The respondent, with a | ast known busi ness address of Suffol k
Associates Inc. d/b/a Re Max West, 510 Henpstead Turnpi ke, West
Henpst ead, New York 11552, did not appear.

The conpl ai nant was represented by Litigation Counsel Laurence
Soronen, Esq.

COMPLAI NT

The conplaint alleges that the respondent, a licensed rea
estate sal esperson, accepted a deposit on the purchase of a house
which he failed to place in escrow and refused to return the
deposit after the sale failed to go to contract or closing, having
converted it to his own use, and accepted a deposit for the rental
of an apartnent which he failed to place in escrow and failed to
return despite demand and entry of a judgenment against him and
that he thereby violated 19 NYCRR 175.1, 175.2, and 175.3[b],
engaged in fraudulent business practices, and denonstrated
unt rustwort hi ness and i nconpet ence.

FI NDI NGS OF FACT

1) Notice of hearing together with a copy of the conpl ai nt was
sent to the respondent at his |ast known business address by
certified mail on March 17, 1998, and was returned by the Postal
Service on March 26, 1998 marked "noved | eft no address” (State's
Ex. 1 and 2).



-2

2) The respondent is a duly licensed real estate sal esperson
pursuant to a |icense which will expire on Septenber 27, 1998, but
which is active inasnmuch as he is not currently associated with a
licensed real estate broker. From June 15, 1994 until My 21,
1996, when his association was termnated, he was licensed in
association with Re Max Metro Real Estate Associates at 148-39
Hi |l side Avenue, Janaica, New York 11435. The current license
results froma renewal issued on Septenber 27, 1996 (State's Ex. 1
and 8).

3) In our about February, 1996 Anil R Beephan nmet with the
respondent. M. Beephan was seeking to purchase a house in which
to reside with his famly. The respondent showed M. Beephan a
house in Queen's County which M. Beephan expressed an interest in
pur chasi ng.

At the respondent's direction M. Beephan gave him $200.00 in
cash and two checks totaling $8, 000.00 ($6,000.00 on March 28, 1996
and $2,000 on May 11, 1996) on which the payee section was |eft
bl ank. The respondent then wote his own nane in the payee section
of the checks and cashed them (State's Ex. 3). The nobney was not
pl aced in an escrow account.

When the closing of the sale (for which no contract was ever
executed) did not take place M. Beephan spoke with the listing
broker, who told himthat the house was in contract w th another
party and that she was unaware of M. Beephan's interest. M.
Beephan t hen contacted the respondent, who prom sed hima refund.

The respondent eventual |y gave M. Beephan a third party check
for $4,800. However, that check was dishonored by the bank
(State's Ex. 3), and as of the date of the hearing none of M.
Beephan' s noney, which the respondent had given to a third party,
had been refunded to him

4) On or about June 9, 1996 Rejendra Persad gave the
respondent a $550 deposit towards the purchase of a condom ni um
apartment.' The noney was not placed in an escrow account, and
$400 dollars of it was lent by the respondent to a third party.
The sal e was not consummated, and M. Persad asked for the return
of his nmoney. $100 dollars was returned. The respondent agreed to
return the balance, but failed to do so (State's Ex. 5, 6, 7, 8).

M. Persad sued the respondent in the Small Cainms part of
Nassau County District Court, and on January 31, 1997 was granted
a default judgenent for $560.00 including costs and di sbursenents

! Al though, inasnmuch as he was not then associated with a
| icensed broker, the respondent was not properly |icensed at the
time of the Persad transaction, the conplaint does not charge him
with unlicensed activity.



-3-

(State's Ex. 1). The evidence is insufficient to support a
conclusion as to whether that judgenent has been satisfied.

OPI NI ON AND CONCLUSI ONS OF LAW

|- Pursuant to Real Property Law (RPL) 8441-e, notice of
hearing in a proceedi ng seeking to i npose di sciplinary sanctions on
a real estate sal esperson nmay be served by sending it by certified
mail to the | ast known busi ness address of the respondent. Thus,
i nasmuch as there is evidence that notice of the place, tinme and
purpose of the hearing® was properly served, the holding of an ex
parte quasi-judicial admnistrative hearing was perm ssible.
Patterson v Departnent of State, 36 AD2d 616, 312 NYS2d 300 (1970);
Matter of the Application of Rose Ann Wis, 118 DOS 93.

I1- Areal estate broker or sal esperson has the fiduciary duty
of handling his or its clients' or custoners' funds with the utnost
scrupul ousness, and nust take extreme care to assure that the
rights of the | awful owners of those funds will not be jeopardized.
Department of State v Mttleberg, 61 DOS 86, conf'd sub nom
Mttleberg v Shaffer, 141 A D.2d 645, 529 N Y.S.2d 545 (1988);
Di vision of Licensing Services v Pellittieri, 77 DOS 92; Division
of Licensing Services v Tripoli, 96 DO 91. That duty is
i mpl emented t hrough 19 NYCRR 175.1, which forbids the comm ngling
of brokers' and clients' funds and requires that client funds be
mai ntained in a special bank account, and 19 NYCRR 175.2, which
requires that a broker account for trust funds, which regul ations
were violated by the respondent when he failed to place the funds
received fromM. Beephan and M. Persad in such an account.®* The
pur pose of those regulations "is to assure that the rights of the
| awf ul owners of escrow funds are not jeopardized by an agent's

2 Al though the conpl aint describes the Persad transaction as
involving a rental deposit, while the evidence establishes that it
was a purchase deposit, the conplaint, particularly when read in
[ight of the respondent’'s witten statenent (State's Ex. 7), gives
t he respondent sufficient notice of the specific transaction and
t he viol ati ons charged.

® The conplaint also charges that the respondent violated 19
NYCRR 175.3. That regul ation, however, refers to rentals, and is
not, therefore, applicable here.

*Waile 19 NYCRR 175.1 and 175.2 refer only to brokers, they
al so apply to real estate sal espersons, who nmay accept deposits and
other funds fromclients and custoners while engaged in the rea
estate brokerage business only when licensed in association with
and acting as the surrogates of, real estate brokers, RPL 88440[ 3],
441[1-A][b], 441-d, 442-a, and 442-b, 19 NYCRR 175.13 and 175. 21,
and who are, therefore, obligated to handle and safeguard those
funds in the same manner as are real estate brokers.
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m smanagenent of funds entrusted to the agent's care” Division of
Licensing Services v Pozzanghera, 141 DOS 93, 7, and their
violation is a denonstration of untrustworthi ness and i nconpet ency.

The use by a real estate broker or sal esperson for his or its
own purposes of noney received fromand bel ongi ng to ot her persons
warrants the revocation of the broker's or sal esperson's |icense.
Lawrence Black, Inc. v Cuono, 65 A D .2d 845, 410 N.Y.S. 2d 158
(1978), aff'd. 48 N.Y.2d 774, 423 N. Y.S.2d 920. "The inposition of
any lesser penalty would unduly jeopardize the welfare of any
persons who m ght do business with the respondents in the future.”
Di vision of Licensing Services v Pellittieri, supra at p. 3.

I1l- Fraudulent practices "...as used in relation to the
regul ati on of commercial activity, is often broadly construed, but
has generally been interpreted to include those acts which may be
characterized as dishonest and m sleading. Since the purpose of
such restrictions on comercial activity is to afford the consum ng
publ i c expanded protection fromdeceptive and m sl eadi ng fraud, the
application is ordinarily not limted to instances of intentional
fraud in the traditional sense. Therefore, proof of an intent to
defraud is not essential."” Allstate Ins. Co. v Foschio, 93 A D. 2d
328, 464 N.Y.S. 2d 44, 46-47 (1983) (citations omtted). A single
fraudulent practice may be the basis for the inposition of
di sci plinary sanctions. Division of Licensing Services v Linfoot,
60 DOS 88, conf'd. sub nom Harvey v Shaffer, 156 A D.2d 1013, 549
N.Y.S. 2d 296 (1989). By accepting noney from M. Beephan and M.
Persad under the pretext that it would be applied to the purchase
of real property and then applying it differently, the respondent
engaged in fraudulent practices and further denonstrated
unt rustwort hi ness.

| V- Where a broker or sal esperson has received noney to which
he is not entitled, he may be required to return it, together with
interest, as a condition of retention or re-issuance of his
license. Donati v Shaffer, 83 Ny2d 828, 611 NYS2d 495 (1994);
Kosti ka v Cuonpo, 41 N Y.2d 673, 394 N. V.S 2d 862 (1977); Zelik v
Secretary of State, 168 AD2d 215, 562 NYS2d 101 (1990); Edel stein
v Departnent of State, 16 A D.2d 764, 227 N.Y.S.2d 987 (1962).

V- "The failure to pay a judgenent which has been lawfully
obtai ned, without a showing that he is unable to do so, is a
denmonstration of untrustworthiness by a real estate broker.
Departnent of State v Feldman, 113 DOS 80, conf'd. sub nom Fel dman
v Departnent of State, 81 AD2d 553, 440 NYS2d 541 (1981); Division
of Licensing Services v Shulkin, 40 DOS 90; Division of Licensing
Services v Janus, 33 DOS 89." Division of Licensing Services v
Harrington, 123 DOS 93 at 4. However, the nobst recent evidence
before the tribunal with regards to the Persad judgenent is an
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investigator's report dated August 20, 1997 (State's Ex. 8).° That
provi des an insufficient basis to support a conclusion that as of
a date nore than eight nonths |ater the judgenment still had not
been satisfied. H's future |icensure may, however, be conditioned
upon his submtting proof that the judgenent has, in fact, been
sati sfied.

DETERM NATI ON

VWHEREFORE, IT 1S HEREBY DETERM NED THAT Gary Resil has
denonstrated untrustworthi ness and i nconpet ency and has engaged in
fraudul ent practices, and accordingly, pursuant to Real Property
Law 8441-c, his license as a real estate sal esperson is revoked,
effective imediately. Should he ever re-apply for a license as a
real estate sal esperson, or apply for a license as a real estate
broker, no action shall be taken on such application unless and
until he shall produce proof satisfactory to the Departnment of
State that he has fully satisfied the judgnment in Persad v Resil,
District Court of Nassau County Small Cainms No. 2317, 1996, and
has refunded the following suns to Anil R Beephan: $6,200 plus
interest at the | egal rate for judgenents (currently 9% fromMarch
28, 1996, and $2,000 plus interest at the Il egal rate for judgenents
fromMy 11, 1996. The respondent is directed to i medi ately send
his license certificate and pocket card to Di ane Ramundo, Custoner
Service Unit, Departnment of State, Division of Licensing Services,
84 Hol | and Avenue, Al bany, NY 12208.

Roger Schnei er
Adm ni strative Law Judge

Dated: May 8, 1998

> M. Persad was not present to testify at the hearing.



