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STATE OF NEW YORK
DEPARTMENT OF STATE

In the Matter of the Conplaint of

DEPARTMENT OF STATE
DI VI SI ON OF LI CENSI NG SERVI CES,

Conpl ai nant , DECI SI ON
- agai nst -

MARY ZULAWSBKI , HARGESHEI MER AGENCY | NC.
d/ b/a REALTY WORLD REALTY CENTER,

ANN DUNNI NG, HUNT REAL ESTATE CORP. and
FRANK COWM SSO,

Respondent s.

Pur suant to the designation duly nmade by the Hon. Gail S. Shaffer,
Secretary of State, the above noted matter cane on for hearing before
t he under si gned, Roger Schneier, on April 21, 1993 at t he New York
State Office Building |ocated at 65 Court Street, Buffalo, New York.

Mary Zul awski, of Realty Wrld Center, 182 Lake Street, Hanburg,
New Yor k 14075, was represented by Ann M Bol and, Esqg., Yellen &
Bol and, 1640 Statler Towers, Buffalo, New York 14202-3016.

Har geshei mer Agency, Inc. (Hargeshei ner), of 182 Lake Street,
Hanmbur g, New Yor k 14075, and Frank Conm sso, of 1820 Nort hwood Dri ve,
W Illiamsville, NewYork 14221, were represented by M chael T. Hagelin,
Esqg., Suite 200, O ynpic Towers, 300 Pear| Street, Buffal o, New York
14202- 2500.

Ann Dunni ng and Hunt Real Estate Corp. (Hunt), of 430 D ck Road,
Depew, New York 14043, were represented by Harold M Hal pern, of
Borins, Hal pern & Stronberg, 415 Bri sbane Bui |l di ng, 403 Mai n Street,
Buf fal o, New York 14203.

The conpl ai nant was represented by Ti nothy Mhar, Esq.
At the cl ose of the conpl ai nant's case t he respondents noved f or

di sm ssal of the charges on the grounds that the conpl ai nant had fail ed
to establish a prima facie case.
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COVPLAI NT

The conpl ai nt al | eges: that Zul awski and Conm sso, at thetinein
gquestionlicensed respectively as an associ ate real estate broker and
as areal estate sal esperson associ ated wi t h Hargeshei nmer, breached
their duty to act with honesty, forthrightness and good faith toward
all partiesinvolvedinareal estate transactioninthat they toldthe
sel l ers that the prospective buyers were pre-approved and pre-qualified
for a nortgage | oan, but failedtoinformthemthat the pre-approval
and pre-qualification were based on undocunmented and unverified
i nformation and were, therefore, contingent, and in that Comm sso
m sinformed the sellers and Dunning as to the i ncone of one of the
buyers; that Dunning, at thetinelicensed as areal estate sal esperson
associ ated wit h Hunt, breached her fiduciary obligations as an agent to
exerci se that care, skill and conpetency necessary to insure the
transacti on of the busi ness of the agency to t he best advant age of her
principal, in that she failed to take any steps to ascertain the
financial qualifications of contract buyers of her principal's
property, or toverify that the pre-approval and pre-qualification of
t he prospective buyers by a nort gage | ender wer e docunented, verified,
or inwiting; that Hunt is liablefor the conduct of Dunning; and t hat
Har gesheimer is |iable for the conduct Zul awski and Conm sso.

El NDI NGS OF FACT

1) Notices of hearingtogether with copies of the conpl aint were
served on the respondents by certified mail (Conp. Ex. 1).

2) Mary Zul awski is duly licensed as an associ ate real estate
br oker associatedwth Realty World Realty 1, Inc. d/b/a Realty Wrld
Real ty Center, 182 Lake Street, Hanburg, New York. At all tines
herei nafter menti oned she was | i censed as an associ ate real estate
br oker associated with Hargesheimer (Conp. Ex. 3).

Har gesheiner is, and at all tines hereinafter nentioned was, duly
licensed as a real estate broker (Conp. Ex. 4).

Ann Dunningis duly |licensed as an associ ate real estate broker
associated with Hunt. At all times hereinafter nmenti oned she was
i censed as a real estate sal esperson associ ated with Hunt (Conp. Ex.
5).

Hunt is, and at all tines hereinafter nmentioned was, duly
licensed as a real estate broker (Conp. Ex. 6).

FromFebruary 27, 1990 until April 12, 1990 Conm sso was dul y
i censed as a real estate sal espersonin association w th Hargeshei ner.
On April 12, 1990 he changed his association to Kaeser Preferred
Properties, Inc. Hetermnatedthat associ ati on on February 28, 1991,
and di d not enter into associationwith a newbroker. Hi s |license
expired on February 27, 1992 and has not been renewed (Conp. Ex. 2).
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3) On March 3, 1990 Debor ah Dei bol dt entered i nto an agr eenent
wi t h Dunni ng, who was acti ng on behal f of Hunt, pursuant to whi ch Hunt
agreed to act as her agent i n seeking a purchaser for her residencein
Lancaster, New York (Comp. Ex. 7). Alisting of the property was
di stributedthroughthelocal multiplelistingservice, and as aresult
Comm sso, acting on behal f of Hargeshei ner, showed t he house t o M chael
G min and Gena Moran.

On April 3, 1990 Conm sso presented to Dei bol dt and Dunni ng an
offer by Gmin and Moran to purchase the house for $50, 000. 00,
contingent upon their obtaining a nortgage | oan in the anmount of
$47, 500. 00. Dei bol dt counteredwith an offer to sell the house for
$52, 000. 00, with a nortgage of $48, 500. 00. Agreenent was reached by t he
parties, and a contract was signed (Conp. Ex. 8).

I n his di scussions with Comm sso prior tonakingthe offer, Gnmin
tol d Commi sso that inthe previous year he had an i nconme of $50, 000. 00
and t hat Moran, his fiancee, had anincone of $17, 000. 00. Commi sso
gave t hat i nformati on to Dei bol dt and Dunni ng. G nlin and Moran had
al so been prequalified by a nortgage | ender, based on the sane
information that G min had gi ven Conm sso, and Conm sso gave Dei bol dt
and Dunni ng that i nformation al so. At no ti me was anyone tol d t hat
G min and Moran had been preapproved for a nortgage. All of the
parties were aware that, al t hough they believedthat G min and Mran
woul d recei ve t he nortgage | oan, the prequalification was contingent
and the | oan m ght be deni ed.

Over the ensui ng period of tinme there were several changes nade
inthecontract: to adjust the downpaynent (Conp. Ex. 9), to reduce the
price to $50,000.00 to accommbdat e a | ender' s apprai sal in that anount
(Resp. Ex. A), and to extend t he deadl i ne for the nortgage conm t nent
(Conmp. Ex. 11). Eventually, however, on June 1, 1990, the | oan was
denied for failure to establish sufficient income (Resp. Ex. B). That
deni al was theresult of Gnmlin's failureto give copies of histax
returnstothelender. Gmninand Mran usedthe denial as grounds to
get out of the contract, since by that time Gnlin's incone had
i ncreased substantially and they felt that they wi shed to purchase a
bi gger house.

Dei bol dt i mmedi atel y put her house back on t he market, with an
of fer to pay an extra $1000. 00 commi ssi on for a qui ck sal e, and on June
9, 1990 enteredintoacontract tosell it tonewbuyers for $50, 000. 00
(Conmp. Ex. 10). That contract called for aclosing on August 11, 1990,
approxi mately two weeks | ater than the cl osing date set forthinthe
contract with Gminand Mran, andtitledidinfact cl ose sonetinein
August .

OPI NI ON

Inorder to establishaprinmafacie casethere are several things
whi ch the conpl ai nant nust prove:
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1) That Conm sso and Zul awski m sl ed Dei bol dt and Dunni ng about
t he significance of the nortgage prequalificationandtoldthemthat
t he nort gage had been preapproved. First, therecordis devoi d of any
evi dence t hat Zul awski had any contact wi t h Dei bol dt and Dunni ng on
that issue or that, beyond having told Comm sso, who was a new
sal esperson, that it was i nportant to have the buyers prequalified, she
had anything to dowith that prequalification. In any case, it is
cl ear that both Dei bol dt and Dunni ng, whil e expecting that the |l oan
woul d be grant ed, understood that it was not guaranteed and t hat t he
sal e was contingent onthegranting of theloan. It is alsoclear that
at no tinme was the term "preapproved” used by the respondents;

2) That Comm sso knowi ngly m si nf orned Dei bol dt and Dunni ng as
toGmMin'sincone. Gmintestifiedthat his income in the year
precedi ng t he of f er was appr oxi mat el y $50, 000. 00 and t hat t hat was what
he t ol d Comm sso, and Comm sso repeated that in his testinony. The
only evidence tothe contrary was t he testi nony of the conplainant's
investigator that Gminhadtoldhim in 1990, that he (G nmlin) had
tol d Comm sso t hat hi s income had been appr oxi mat el y $40, 000. 00. |f
t hat hearsay evidenceis permttedtoinpeachGnmin'stestinony, then
t he only non- hearsay evidence onthe issueis Conm sso's testinony,
whichif creditedresolves theissueintherespondents' favor. |If
Comm sso' s testinony is di sregarded, thentherecordis devoid of any
substanti al proof on the issue;

3) That Dunni ng breached her fiduci ary obligations to Dei bol dt by
failing to determ ne i ndependently whether G nmlin and Moran were
financially qualifiedto conplete the purchase and were, in fact,
prequalified. The conpl ai nant has failed to present any evi dence t hat
a real estate broker or sal esperson has any obligation to make an
i ndependent i nvestigati on of a prospective buyer's cl ai ned i ncone and
expenses, or that, contrary tothe testinony of Dunning, it is the
practiceinthe brokerage industry to do so. Absent such proof, there
is noway in which this tribunal can i npose such an obligation on
Dunni ng; and

4) That Har geshei mer and Hunt are | i abl e for the m sconduct of
Comm sso, Zul awski, and Dunning. Inasnmuch as the conpl ai nant has
fail ed to establish any wongdoi ng on the part of Comm sso, Zul awski
and Dunning, there can be no finding of such liability.

CONCLUSI ONS OF LAW

The conpl ai nant has failed to prove t he charges by substanti al
evi dence and, accordingly, the respondents' noti on shoul d be grant ed
and t he conpl ai nt shoul d be di sm ssed. State Adm ni strative Procedure
Act 8306(1); 19 NYCRR 400. 6.
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DETERM NATI ON

VWHEREFCRE, | T | S HEREBY DETERM NED THAT t he char ges her ei n agai nst
Mary Zul awski, Hargeshei mer Agency I nc., Ann Dunni ng, Hunt Real Estate
Corp. and Frank Conm sso are di sm ssed.

These are ny findings of fact together with my opinion and
conclusions of law. | recommend the approval of this determ nation.

Roger Schnei er
Adm ni strative Law Judge

Concur and So Ordered on: GAIL S. SHAFFER
Secretary of State
By:

James N. Bal dwi n
Executive Deputy Secretary of State



