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APPENDIX C

PROCEDURES FOR COORDINATING STATE AND FEDERAL
CONSISTENCY DETERMINATIONS
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•
Procedural Guidelines for Coordinating NY$ DOS & LWRP

Consisceocy Review of Federal Agency Actions

DIRECT ACTIONS

1. After ackno1ol'1edging the receipt of a consistency determination and
8upporting documentation from a federal agency. DOS viII forward copies
of the decermination and other descriptive information on the proposed
direct action to the program coordinator (of an approved LYRr) and other
interested parties.

2. This notification will indicate the date by which all COlllll:.ents and
recommendations must be submitced to DOS and ",ill identify the
Department's principal reviewer for the proposed action.

3. The reviev period v111 be about tventy-five (25) days. If COmlllents and
recommendations are not received by the date indicated in the
notification. DOS viII presume that the municipality has "no opinion" on
the consistency of th~ proposed direct federal agency action with local
coastal policies.

4. If DOS does not fully concur 'With and/or has any questions on the
comments Bnd recommendations submitted by the municipality. DOS will
contact the municipality to discuss any differences of opinion 01'
questions prior to agreeing or disagreeing with the federal agency' 5

consistency dereraination on the proposed direct action.

• 5. A copy of DOS' "agreetDent" or "disagreement" letter to the fedeTal agency
will be forwarded to the local program coordinator.

•

PERMIT AND LICENSE ACTIONS

1. DOS will ackno..,1edge the receipt of an applicant's consistency
certification and application materials. At that time. DOS wl11 forward
a copy of the submitted documentation to the pl."ogram coordinator and ..,ill
identify the Depal."tcent's ~rincipal revieuel." for the proposed action.

2. Within thirty (0) days of receiving such information. the program
coordinator 101'111 contact the principal reviewer for DOS to discuss: (a)
the need to request additional information fOT revie..... purposes; and (b)
any possible problems pertaining to the consistency of a proposed action
with local coastal policies.

3. Yhen DOS and the program coordinator agree that additional inforeation 1s
necessary. DOS will request the applicant to provide the information. A
copy of this information will be provided to th~ program coordinator upon
're.ceipc.

4. Within tbirty (JO) days at receiving the requested additional information
or discussing possible problelns of a proposed action vtth the principal
revieweT for DOS, whichever is later. the program coordinator will notify
DOS of the reasons why a proposed action may be inconsistent or consistent
with local coastal policies.

173



5.

- 2 -.

After that notification, the program coordinator will subl'dt the
~unicipallty's VTltten comments and recommendations on a proposed permit
act ton to DOS before or at the conclusion of the official public comment
period. If such commentS-ancr-recommendations are not for~arded to DOS by
the end of the public comment period, DOS ~1l1 presume that the
fltUnicipal1ty has " no opInion" on the consistency of the proposed action
with local coastal policies •

•
.6. If DOS does not fully concur \lith and/or has any questions on the

comments and recommendations submitted by the municipality on a proposed
permit action, DOS will contact the program coordinator to discuss any
differences of opInion prior to issuing a letter of "concurrence" or
"objection" letter to the applicant will be forvarded to the program
coordinator.

7. A copy of DOS I "concurrence" or "obj ective" letter to the applicant will
be forvarded to the program coordinator.

FINANCIAL ASSISTk~Cr ACTIONS

1. Upon receiving notification of a proposed federal financial assistance
action. DOS will request information on the action from the applicant for
consistency reviey purposes. As appropriate. DOS yill also request the
applicant to provide a copy of the application documentation to the
program coordinator. A copy of this letter w11l be forvarded to the
coordinator and will serve as notification that the proposed action may
be subject to review.

2. DOS viII acknowledge th~ receipt of the requested information and provide
a copy of this acknowledgement to the prograc coordinator. DOS may. at
this time, request the applicant to submit additional information for
review purposes.

•
3. the review period will conclude thirty (3D) days after the date on DOS'

letter of acknowledgement or the receipt of requested additional
infomation, \lhichever is later. The revi.:!;w period may be extended for
major financial assistance actions.

4. The program coordinator ClIst submit the municipality's com:nents and
recollllll.endatlons on the proposed action to DOS witbin ewenty days (or
other tice agreed to by DOS and the program coordinator) form the start
of the review period received within this period. DOS will presume that
the municipality has "no opinion" on the consistency of the proposed
financial assistance action with local coastal policies.

S. If DOS does not fully concur with and/or has any questions on the
cOlllJDenCS and recommendations submitted by the municipality, DOS w111
contact the program coordinator to discuss any differences of opinion or
questions prior to notifying the applicant of DOS' consistency decision.

6. A copy of DOS' consistency decision letter to the applicant "'111 be
fOrYarded to tbe program coordinator.
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N£W YOR}:, sno.T!: DEP"-R'n"\E'NT OF STA":'!:
COASTAL MANAGEMENT P~OC~

Guidelines for Notification and Reyie~ of State ~gen~y Actions
Where Local Waterfront Revitalization Pro9r~s A~e 1n Effect

I. PURPOSES OF GUIDELINES

~. The Waterfront Revitalization and Coastal Resources Act (Article 42 of
the Executive La.... ) and the Department of State's regulations (19 NYCRR
Part 600) require certain $tate agency actions identified by the
Secretary of State to be consistent to t!\e MXUnurn extent practic~le

with the policies and pUrposes of approved Local Waterfrol';.t
R.!vita1i:z.ation Progratls (LWR,Ps). 'I11ese 9'Jidelines are intended to
assist state agencies in C".eetinq that. statut.ory consistency
obligation.

B. The Act also requires that state agencies provide ti~ely notice to the
situs local government whenever an identified action ~ill occur ~ithin

an area covered by an approved L"''RP. These guidelines de"scribe z.
process for comply!n9 yith this notification requirecent. They also
provide procedures to assist local governments in carryins out their
reviev responsibilities in a tigely manner.

c. The Secretary of State Is required by the .kct t.o confer with 5~at.e

agencies and local 90verrunents when notified by II local gc\·er:c.er.~

that a propose~ state agency actio~ may ccnflict with the polic!es a~~

purposes of its ~pproved L'~. These quidelines establish ~

procedure for resolving such conflicts.

II. OEFINITIOHS

A. ~ction ~eans:

1. A. '"Type 1"
Envirorunental

or "Unlisted" actio~ as
Q~ality Review ~ct (SEQ~);

defined by the S:.ate

•

2. Occurring \lithin the l-oundaries of an ap9roved L....ll.P: a."'IC

3. Being taken pursuant to a state agency program cr activity ",t".ic~.

has been identified by the Sc:cre~ary of State as likely to a~~ec~

the policies and. purposes of th~ LWRP.

B. Consistent to the ~a~i~~ e~tent practic~l~ ~~ns that an action vi11
not substantially hinder t.he achievement of ilny of the policiu ar.::
Furposea of an ap,()rov~d LWRP and .....hene\'er practicable ..... ill a~\'~nce

one or 1IlOre of such policies. Ie an action will substantially hinc!er
any of the policies or purposes of ar. approIJed LWRP, then the .ctio"
lllust be one:
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•1. For ",hich 1:\0 reasonable alternatives exist that 'Would a"'oi~ c:'
ov~rco~e any substantial hindrance;

2. That yil1 mini~ize all adverse effects on the policies or p~~ses

of the L~~ to the ~ax~um extent practicable; and

,., 'fhat ",ill result in an overriding regional or statellide. p~:!.ic

benefit.

c. Local Waterfront Fevitalization Program or LWRP means a proq~a=

prepared and adopted by a local governt;lent an~ app:"oved by the
Secretary of State purs~ant. to t'xecutive LaW', Article 42; "",hieh
proqram contains policies on the ~na9c~en~ o~ lane, vate~ ~~

man-made resourc~s. proposed land uses and specific projects tha~ a:e
essential to pro9r~ impleeentation.

III. NOTlrI~TION P~OCEDURE

A. When a state agency is considering an action as describe~ in II above,
the 6tate agency shall noti!y the affected local 90vernr.er.~.

It. Notification of a proposed action by a state agency:

1. Shall fully describe the nature a~ location of the Action; 4It
2. Shall be accolll?lished by use of either the Sta.te C~ee.rins~.c-.:se.

other existing state agency notification procecures, or t~.:o'.J;~

any alternative procedu:e a\ireed upCI:l by the state age:-.C)' L:-,~

local 90vec~nt;

3. Should be provided to the local official i~entHied 1n t~e r.\t07.Z' c!
the situs local 'iloverr.r..ent as early in the plar.nins- s~ages o! t..":e
action as possible, but In any eve:lt at least 3C days prior to ~te

agency's decision on the action. (The t~ely fili~~ o! a copy o! A
completed Coastal Assessl:'lent FOnll ",ith the local L\.,Il.P oUiciel
6hould be consi~erad a~cqu,!Ite notification ot a prc;.:;,se~ actio::.)

c. If the proposed action ",ill
enviro~entAl impact state~ent,

the chief executive oHieer
notification to the situs local

require the preparation o! a ~=a!~

the filin9 of this ~ra!t ~~c~~~~t vi~~

can serve as the sta~e ag~t'lcy's
governnent.

A. Upon re!ceipt. of notification !r01ll a .tat.e ACjency, t".e situs local
90vr.rnment. will be! r~$ponsible for *v.lu.t1n9 a p,cp~sed .ctic~

aq.,inat the policies IIn4.purposes of its Approved I.HR? tpon reque~~

of the local otficial identified in the LWRP, the st~te a~cncy 5l11f~
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promptly provide the situs local c;cverMent with ",hateve: ac<iit:'c:"..!!
Information 1s available whieh yill assist the situs locai ;ove:~~e:.t

to evaluate the proposed action.

B. If the situs local 90verTUllent cannot identity any conflicts be~....el!:",
the proposed action and the applicable policie:s and pcrposes o! it.s
approved L...."RP. it should inCom the state agency in WTitinc; c! its
finding. Upon receipt of the local 90ver~ent's finding, t..":e state
agency may proceed \lith its consideratio:'i of the proposed action ir.
accordance with 19 NYCRa Part 600.

C. If the situs local goverMent does not notify the state agency in
writing of its finding ....ithin the establishec xevie.... period;' the state
agency Clay then pres\.:tle that the proposed actio~ does not ccr.!lic-:
wi~ the polleies and purpo~cs of the ~unicipality's approYe~ L~~.

D. If the situs local governcent notifIes tlle stat.e agency in -.rritin9
that the proposed action does conflict vith the policies anc/e:
purposes of its appreved L~~, the state agency shall not proc~ec ~i~~

its consideration of, or decision on, the proposed actio~ as lc ..S es
the Resolution of Conflicts procedure establishe:! in V belo.... £:la~l

apply. '!'he local goverlUrlent shall fOnl'ard a copy of the i~~:l':::"fiec

conflicts to the Secretary of State at the ti~e when the s~a~e ~~e~:)'

is notified. In notifying the state agency, the loc~l 90ve~r~_e~~ s~e!l

l~entify the specific policies and purposes of the LWR? ~it~ ~~ic~ t~e

proposed action conflicts,

v. RI:SOLUTIO~ 0: COSt'LICi'S

A. The follo~ing procedure applies
nut.; nee the SecrCltary o~ State
action conflicts with the policies

~hencver a local 9cYe:~,~~~ ~~s

anc state ager.cy that a :::::;;.:~e~

ar.d purposes o~ its ar-?=ove~ :~?:.

•

1. Upon receipt of notification (rOP. a local ~over:\:,e:-.: :~.a~ l.

prcposed action conflicts vith its ap~r:vee L~RP, the s~a~e c~e~c:

should contact the local L~R? official to discuss the co::~~r.~ o~

the i~entified con!licts and ~'te rlcans for resolving tl':,,=~. 1-.

meeting' o! state agency and local governC'lent represen~at:'... e5 =~;'

br.: nccessary to discuss itnd resolve the identified cc:-.!;:'o::':.s.
This discussion should take place yithin 30 days of the r£ceip~ c~

a conflict notification !ro~ the local sover~en~.

2. It the discussion be~wcen the situs local 90vern.::lent an~ tt.·~ s~o!~e

4)y~ncy r~sults 1n the resolution of the identified co:'"_!:ic~s.

then, -.rithin :cven days of the discussion. the si~~s l~~!

qovernmcnt shall notify the state agency in ~ritinq. ~it~ o! ce~y

!on.-,.c,Jed to the Sec:cUC"J of Stat.e, that all o! t~e il",r.~~!ie~

conflicts h,1'\'c been resolve/:!, The st.ltr: alicncy can ther. p=o:ee:!.
",lth it:> consicleration oC the pcopcsr:d "cdon ir: acc-orr:!a:"l<:~ ",i:.~.
19 UYCRR Pact 600.
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If the consultation betveen the situs local 90vertllnent. ant the
.tate aqency does not. lead to the resolution of the identHied
conflicts. either party =ay request. In VTlting. the assistance of
the Secreury of State to resolve any or all o! the identified
conflicts. This request must be received by the Secretary within
15· days following the discussion beb,een the situs loeal
90vet'nrllent: and the state: agency. 'nIe par.y requesting the
esslstance of tl'Ie secretary of State shall fc:vard a copy of their
request to the otber p.arty~

Within 30 days following the receipt of a request for assistance,
the Secretary or a Department of State of~icial or er;ployee
designated by the Secretary, viII discuss the identified conflict5
and circumstances preventing tlleir resolution with appropriate
r~presentatives from the state agency L~~ situs local governcent.

•

S. If agreement among all parties cannot be reached during this
dl!!cuss!on, the Secretary 6hall. within .15 days, notify both
PArties of hislher findings and reco~endatlons.

6. The state agency shall not proceed with its consideration of. c=
decision on. the proposed action ~s 10n9 ~s the Coreqolni
Resolution of Conflicts procedures shall apply.

, .

2/1/es
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