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The staff of the Committee on Open Government is authorized to issue advisory opinions.  The ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear:


We have received your letter in which you sought an advisory opinion concerning copyrighted materials being exempted from the Freedom of Information Law. Specifically, you requested digital tax maps from Suffolk County, but access was denied pursuant to §87(2)(d). Furthermore, you were informed that because those tax maps are registered with the United States Copyright Office, reproduction of the material without the consent of the copyright holder would result in copyright infringement.


In this regard, we offer the following comments.

As a general matter, the Freedom of Information of Law is based upon a presumption of access. Stated differently, all records of an agency are available, except to the extent that records or portions thereof fall within one or more grounds for denial appearing in §87(2)(a) through (k) of the Law. It is emphasized that the introductory language of §87(2) refers to the authority to withhold “records or portions thereof” that fall within the scope of the exceptions that follow. 


The Court of Appeals reiterated its general view of the intent of the Freedom of Information Law in Gould v. New York City Police Department, 87 N.Y.2d 267 (1996), stating that:

"To ensure maximum access to government records, the 'exemptions are to be narrowly construed, with the burden resting on the agency to demonstrate that the requested material indeed qualifies for exemption' (Matter of Hanig v. State of New York Dept. of Motor Vehicles, 79 N.Y.2d 106, 109, 580 N.Y.S.2d 715, 588 N.E.2d 750 see, Public Officers Law § 89[4][b]). As this Court has stated, '[o]nly where the material requested falls squarely within the ambit of one of these statutory exemptions may disclosure be withheld' (Matter of Fink v. Lefkowitz, 47 N.Y.2d, 567, 571, 419 N.Y.S.2d 467, 393 N.E.2d 463)" (id., 275).”


It would appear that there are two exceptions at issue: §§87(2)(a) and (d). 


Suffolk County denied access to the tax maps because disclosure, without consent from copyright holder, would result in copyright infringement. Section 87(2)(a) states that “an agency may deny access to records or portions thereof that are specifically exempted from disclosure by state or federal statute.” Virtually the same language constitutes a basis for withholding in the federal Act [5 U.S.C. §552(b)(3)]. In the fall 1983 edition of FOIA Update, a publication of the Office of Information and Privacy at the U.S. Department of Justice, it was stated that:

“On its face, the Copyright Act simply cannot be considered a ‘nondisclosure’ statute, especially in light of its provision permitting full public inspection of registered copyrighted documents at the Copyright Office. [See 17 U.S.C. 3705(b)]


Since copyrighted materials are generally available for inspection, we agree with the conclusion that records bearing a copyright could not be characterized as being “specifically exempted from disclosure by statute.”


Furthermore, 17 U.S.C. §107 codifies the doctrine of “fair use.” Under §107, copyrighted work may be reproduced “for purposes such as criticism, comment, news reporting, teaching (including multiple copies for classroom use), scholarship, or research” without infringement of the copyright. Further, the provision describes the factors to be considered in determining whether a work may be reproduced for a fair use, including “the effect of the use upon the potential market for or value of the copyrighted work” [17 U.S.C. §107(4)]. Moreover, 17 U.S.C. §110 provides examples of circumstances that do not constitute copyright infringements.


With regard to copyright infringement, 17 U.S.C.A. §101 states:

“To establish a claim of copyright infringement, a plaintiff with a valid copyright must demonstrate that the defendant has actually copied the plaintiff's work, and that the copying is illegal because a substantial similarity exists between the defendant's work and the protectable elements of plaintiff's. [Lyons Partnership, L.P. v. D & L Amusement & Entertainment, Inc., 702 F.Supp.2d 104, 115, E.D.N.Y. (2010)]”

Suffolk County also cannot restrict the subsequent dissemination of its work completely. First, the Copyright Act:

 “protect[s] only the form of expression and not the ideas expressed.” New York Times Co. v. United States, 403 U.S. 713, 726 n. *, 91 S.Ct. 2140, 29 L.Ed.2d 822 (1971) (Brennan, J., concurring); ….. Second, the fair use doctrine, codified in section 107 of the Copyright Act, strikes a balance between the rights of a copyright holder and the interest of the public in disseminating information. 17 U.S.C. § 107 (The “fair use of a copyrighted work ... for purposes such as criticism, comment, news reporting, teaching (including multiple copies for classroom use), scholarship, or research, is not an infringement of copyright.”). The fair use doctrine “permits [and requires] courts to avoid rigid application of the copyright statute when, on occasion, it would stifle the very creativity which that law is designed to foster.” 


 (internal quotation marks omitted).” Id., at 193.
Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 577, 114 S.Ct. 1164, 127 L.Ed.2d 500 (1994)

Section 87(2)(d) permits an agency to withhold records that:
“are trade secrets or are submitted to an agency by a commercial enterprise or derived from information obtained from a commercial enterprise and which if disclosed would cause substantial injury to the competitive position of the subject enterprise.”


Asserting the “trade secret” exemption involves “s showing of competitive harm,” and in the context of a request for copyrighted work, the exception may be invoked "whenever it is determined that the copyright holder's market for his work would be adversely affected by FOIA disclosure" (FOIA Update, supra).  As such, it was concluded that the trade secret exception:

"stands as a viable means of protecting commercially valuable copyrighted works where FOIA disclosure would have a substantial adverse effect on the copyright holder's potential market.  Such use of Exemption 4 is fully consonant with its broad purpose of protecting the commercial interests of those who submit information to government... Moreover, as has been suggested, where FOIA disclosure would have an adverse impact on 'the potential market for or value of [a] copyrighted work,' 17 U.S.C. §107(4), Exemption 4 and the Copyright Act actually embody virtually congruent protection, because such an adverse economic effect will almost always preclude a 'fair use' copyright defense...Thus, Exemption 4 should protect such materials in the same instances in which copyright infringement would be found" (id.).


In our opinion, due to the similarities between the federal Freedom of Information Act and the New York Freedom of Information Law, the analysis by the Justice Department may properly be applied when making determinations regarding the reproduction of copyrighted materials maintained by entities of government in New York.  In sum, if reproduction of copyrighted material would "cause substantial injury to the competitive position of the subject enterprise," i.e., the holder of the copyright, in conjunction with §87(2)(d) of the Freedom of Information Law, it would appear that an agency could preclude reproduction of the work.


We note, too, that reproduction of a minimal aspect of a copyrighted work generally involves a “fair use.” When copyrighted materials are obtained for a fair use, we do not believe that there can be a limitation or restriction on their dissemination.


It is noted too that §503(1)(a) of the New York Real Property Tax states that:

“Each county, except a county wholly within a city, shall prepare and maintain in current condition for each city and town therein a tax map approved by the commissioner. Copies of such maps shall be supplied to each city, town and village in accordance with the provisions of subdivision two of this section.”


Further, §503(2) provides that:

“Such copy of the map shall be a public record and shall be filed in the office of the assessor of the city, town or village; provided, however, that if the city, town or village does not maintain an office for the assessor, the map shall be filed in the office of the city, town or village clerk.”


In short, it appears that tax maps are clearly accessible pursuant to the laws of New York, and that access cannot properly be denied based on the Copyright Act.


We hope that we have been of assistance.








Sincerely,








Robert J. Freeman








Executive Director
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