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Executive Director

Robert J. Freeman
FOIL- AO-18299


The staff of the Committee on Open Government is authorized to issue advisory opinions.  The ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear 

As you are aware, I have received your letter and the materials relating to it, and I hope that you will accept my apologies for the delay in response.


The issue concerns a request made pursuant to the Freedom of Information Law to the Nassau County Sheriff’s Department for records pertaining to a Department employee, Kim Wolfe, who was accused of shooting family members and arrested on several charges, including murder.  The records sought involve “Wolfe’s weapons held at the department’s armory at the East Meadow jail, receipts for the weapons, copies of log books, and any requests or forms related to the storage or return of weapons to Wolfe.”  Your initial request was denied, and in response to an appeal, the Department’s General Counsel wrote that:

“…records reflecting the receipt of such weapons by the armory and the return of any such weapons to Ms. Wolfe, those documents are specifically exempted from disclosure by state or federal statutes including, but not limited to section 50-a of the New York State Civil Rights Law, and the Health Insurance Portability and Accountability Act.  Thus, your request was properly denied…”


I respectfully disagree with General Counsel’s determination and offer the following comments.

First, as a general matter, the Freedom of Information Law is based on a presumption of access.   Stated differently, all government agency records are available, except records or portions of records that fall within one or more of the exceptions to rights of access appearing in paragraphs (a) through (k) of §87(2) of that statute.  


Pertinent in consideration of the basis for the denial of your request offered by Counsel to the Department is §87(2)(a), which relates to records that are “specifically exempted from disclosure by state or federal statute.”  One such statute, §50-a of the Civil Rights Law, exempts certain records from disclosure, but in my opinion, not those that you requested.

Section 50-a requires that an agency keep confidential those personnel records pertaining to
a police or correction officer that are "used to evaluate performance toward continued employment or promotion..." In my view, there is nothing in records at issue that involves an evaluation of performance. In a decision in which, the Court of Appeals sustained a denial of access to reprimands of police officers, the Court emphasized that:

"...when access to an officer's personnel records relevant to
promotion or continued employment is sought under FOIL,
nondisclosure will be limited to the extent reasonably necessary to
effectuate the purposes of Civil Rights Law § 50-a - - to prevent the
potential use of information in the records in litigation to degrade,
embarrass, harass or impeach the integrity of the officer. We said as
much in Matter of Prisoners' Legal Services (supra), when after
describing the legislative purpose of section 50-a, we expressly
stipulated that ‘records having remote or not potential use, like those
sought in Capital Newspapers, fall outside the scope of the statute'
(73 NY2d, at 33 [emphasis supplied]). Thus, in Capital Newspapers
v Burns, we upheld FOIL disclosure of a single police officer's record
of absences from duty for a specific month. By itself, the information
was neutral and did not contain any invidious implications capable
facially of harassment or degradation of the officer in a courtroom. 
The remoteness of any potential use of that officer's attendance
record for abusive exploitation freed the courts from the policy
constraints of Civil Rights Law § 50-a, enabling judicial enforcement
of the FOIL legislative objectives in that case" [Daily Gazette v. City
of Schenectady, 93NY2d 145, 157-158 (1999)].


With your letter, you included two forms used by the Department.  One is a “Weapons Authorization” that identifies an employee who requests a weapon maintained by the Department, the make, model and serial number of the weapon, and approvals or “restrictions” given by various Department staff, including the names, signatures and dates of their action by an officer’s unit supervisor, the commanding officers of the internal affairs, medical investigations, and employee’s assistance units, as well as an officer assigned to the training academy.  There is nothing in that form consisting of a narrative or an evaluation concerning one’s performance.  The other is a “Firearms Receipt” form, which identifies an employee of the Department who has returned a firearm as well as details regarding the firearm, such as the make or model, serial number, caliber and barrel length.  It also includes spaces in which the reason for returning a firearm is indicated as suspension, termination, failed to qualify, or “other.”  As in the case of the Weapons Authorization form, the Firearms Receipt form is brief and includes minimal information relating to an employee.  Neither contains personal characteristics or evaluative material.


Assuming that those forms or similar documents are the records pertaining to Ms. Wolfe that have been withheld, again, I do not believe that §50-a of the Civil Rights Law, based on the direction given by the Court of Appeals, could properly be cited as justification for a denial of access (Capital Newspapers v. City of Albany, ___NY3d___, July 1, 2010).  I point out that the unanimous decision rendered recently by the state’s highest court dealt with so-called “gun tags”, records identifying police officers who purchased firearms containing little or no additional detail, were determined to be accessible, for the agency “failed to meet its burden of demonstrating that the gun tags are ‘personnel records’ ” and  “did not establish that the documents were ‘used to evaluate performance toward continued employment or promotion’ ” as required by §50-a.


In consideration of the nature of the records at issue, I believe that the information sought is “neutral” and does not include an “invidious implications capable facially of harassment or degradation.”  The records are administrative in nature and do not reflect information that is either positive or negative relating to an employee. Based on that conclusion, again, §50-a, in my view, is not applicable and would not serve as a basis for a denial of access.  


The reference to the Health Insurance Portability and Accountability Act, also known as HIPAA, appears to be without foundation. The Department is not a “covered entity,” which is defined to mean a health plan, a health care clearinghouse or a health care provider (45 CFR §§160, 162 and 164), and only “protected health information” falls within the scope of HIPAA. Additionally, federal regulations specifically exclude “Employment records held by a covered entity in its role as employer…” from HIPAA (45 CFR 160.103). 


In short, I do not believe that HIPAA would apply as statute that exempts the records sought from disclosure.


Moreover, the language and judicial interpretation of other aspects of the Freedom of Information Law indicate that the records sought should be disclosed.

Because the records focus on a specific employee, §87(2)(b) of the  Freedom of Information Law is relevant.  That provision authorizes an agency to withhold records insofar as disclosure would constitute “an unwarranted invasion of personal privacy.” courts have provided substantial direction regarding the privacy of public employees. Based on judicial decisions, it is clear that public employees enjoy a lesser degree of privacy than others, for it has been found in various contexts that public employees are required to be more accountable than others. With regard to records pertaining to public employees, the courts have found that, as a general rule, records that are relevant to the performance of a public employee's official duties are available, for disclosure in such instances would result in a permissible rather than an unwarranted invasion of personal privacy [see e.g., Farrell v. Village Board of Trustees, 372 NYS2d 905 (1975); Gannett Co. v. County of Monroe, 59 AD 2d 309 (1977), aff'd 45 NY 2d 954 (1978); Sinicropi v. County of Nassau, 76 AD 2d 838 (1980); Geneva Printing Co. and Donald C. Hadley v. Village of Lyons, Sup. Ct., Wayne Cty., March 25, 1981; Montes v. State, 406 NYS 2d 664 (Court of Claims, 1978); Steinmetz v. Board of Education, East Moriches, Sup. Ct., Suffolk Cty., NYLJ,Oct. 30, 1980); Capital Newspapers v. Burns, 67 NY 2d 562 (1986)]. Conversely, to the extent that records are irrelevant to the performance of one's official duties, it has been found that disclosure would indeed constitute an unwarranted invasion of personal privacy [see e.g., Matter of Wool, Sup.Ct., Nassau Cty., NYLJ, Nov. 22, 1977]. 

Capital Newspapers v. Burns, supra, involved a request for records reflective of the days and dates of sick leave claimed by a particular municipal police officer, and in granting access, the Court of Appeals found that the public has both economic and safety reasons for knowing when public employees perform their duties and whether they carry out those duties when scheduled to do so. As such, attendance records, including those involving overtime work, are clearly available, for they are relevant to the performance of public employees' official duties. Similarly, I believe that the records requested are relevant to a public employee’s official duties and, therefore, that disclosure would not constitute an unwarranted invasion of personal privacy.

Also relevant is §87(2)(g) concerning “inter-agency or intra-agency materials.”  Because the records are internal in nature, they can be characterized as “intra-agency” materials.  Although §87(2)(g) is one of the exceptions to rights of access, due to its structure, it often requires disclosure, and I believe that to be so in this instance.  Specifically, the cited provision states that an agency may withhold records that:

"are inter-agency or intra-agency materials which are not:

i. statistical or factual tabulations or data;

ii. instructions to staff that affect the public;

iii. final agency policy or determinations; or

iv. external audits, including but not limited to audits performed by the comptroller and the federal government..."

It is noted that the language quoted above contains what in effect is a double negative. While inter-agency or intra-agency materials may be withheld, portions of such materials consisting of statistical or factual information, instructions to staff that affect the public, final agency policy or determinations or external audits must be made available, unless a different ground for denial could appropriately be asserted. Concurrently, those portions of inter-agency or intra-agency materials that are reflective of opinion, advice, recommendation and the like could in our view be withheld. Insofar as a request involves a final agency determination, we believe that such a determination must be disclosed, again, unless a different ground for denial could be asserted.

The forms to which reference was made earlier consist largely, if not entirely, of factual information.  Again, because that factual information relates to an employee of the Department that concerns the performance of her duties, it must, in my view, be disclosed to comply with the Freedom of Information Law.

In an effort to enhance knowledge of and compliance with applicable law, and to avoid the need for litigation, copies of this opinion will be sent to Department officials.

I hope that I have been of assistance.

Sincerely,








Robert J. Freeman








Executive Director
cc:  Elizabeth J. Loconsolo
       Margaret Radzewsky
