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Executive Director

Robert J. Freeman
FOIL-AO-18300

The staff of the Committee on Open Government is authorized to issue advisory opinions.  The ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.
Dear 

We are in receipt of your request for an advisory opinion regarding application of the Freedom of Information Law to records requested from the Yates County Treasurer’s Office.  

As you indicated, Yates County Local Law 4-07 requires that those who provide lodging on an overnight basis register with the County Treasurer and pay an occupancy tax on income generated therefrom.  “Such facilities include residential property let out by private individuals as vacation rentals, as well as commercial hotel and motel accommodations. (Local Law 4-07, Section 2(d).)  The local law also requires subject persons to file a tax return with the County Treasurer on a quarterly basis. (Local Law 4-07, section 10(a).)”

According to your submission, “Local Law 4-07 prohibits the County Treasurer from divulging ‘the rents or other information relating to the business of taxpayer’ contained in any filed tax return, except where disclosure is directed by a judicial order or as otherwise provided by law.  (Local Law 4-07, Section 22(a).)  Violation of this provision is punishable by a fine not in excess of one thousand dollars. (Local Law 4-07, Section 22(b).)”

A request was recently made for a list of the names and addresses of those who have registered with the County pursuant to Local Law 4-07.  It is your belief that the applicant, the owner of a business that manages rental properties, would likely use the list to solicit the owners of the rental properties to employ his managerial services.  

In an effort to address the issues and questions raised in your letter, we offer the following:

First, as you know, the Freedom of Information Law is based upon a presumption of access.  Stated differently, all records of an agency are available, except to the extent that records or portions thereof fall within one or more grounds for denial appearing in §87(2)(a) through (k) of the Law.

When records are accessible under the Freedom of Information Law, it has been held that they should be made equally available to any person, regardless of one's status, interest or the intended use of the records [see Burke v. Yudelson, 368 NYS 2d 779, aff'd 51 AD 2d 673, 378 NYS 2d 165 (1976)]. Moreover, the Court of Appeals, the State's highest court, has held that:

"FOIL does not require that the party requesting records make any showing of need, good faith or legitimate purpose; while its purpose may be to shed light on government decision-making, its ambit is not confined to records actually used in the decision-making process. (Matter of Westchester Rockland Newspapers v. Kimball, 50 NY 2d 575, 581.) Full disclosure by public agencies is, under FOIL, a public right and in the public interest, irrespective of the status or need of the person making the request" [Farbman v. New York City Health and Hospitals Corporation, 62 NY 2d 75, 80 (1984)].

The only exception to the principles described above involves a provision pertaining to the protection of personal privacy. By way of background, §87(2)(b) of the Freedom of Information Law permits an agency to withhold records to the extent that disclosure would constitute "an unwarranted invasion of personal privacy." Further, §89(2)(b) of the Law provides a series of examples of unwarranted invasions of personal privacy, one of which pertains to:

"sale or release of lists of names and addresses if such lists would be used for solicitation or fund-raising purposes" [§89(2)(b)(iii)].


There are judicial decisions indicating that the provisions involving the protection of personal privacy do not ordinarily apply when records relate to persons acting in a business or professional capacity. For instance, one involved a request for the names and addresses of mink and ranch fox farmers from a state agency (ASPCA v. NYS Department of Agriculture and Markets, Supreme Court, Albany County, May 10, 1989). In granting access, the court relied in part and quoted from an opinion rendered by this office in which it was advised that "the provisions concerning privacy in the Freedom of Information Law are intended to be asserted only with respect to 'personal' information relating to natural persons". The court held that:

"...the names and business addresses of individuals or entities engaged in animal farming for profit do not constitute information of a private nature, and this conclusion is not changed by the fact that a person's business address may also be the address of his or her residence. In interpreting the Federal Freedom of Information Law Act (5 USC 552), the Federal Courts have already drawn a distinction between information of a 'private' nature which may not be disclosed, and information of a 'business' nature which may be disclosed (see e.g., Cohen v. Environmental Protection Agency, 575 F Supp. 425 (D.C.D.C. 1983)."

In another more recent decision, Schenectady County Society for the Prevention of Cruelty to Animals v Mills, (Appellate Division, Third Department June 3, 2010), the request involved a list of names and addresses of all licensed veterinarians and veterinary technicians located in a particular county.  Although the Department may have had the ability to deny access regarding those licensees who had supplied their home addresses, because the Department could not distinguish between those who provided business addresses and those who did not, it was held that the Department was not permitted to deny access to the list in its entirety. 


Here, some of the addresses on file pertain to residential properties and some relate to commercial properties.  All of the names and addresses pertain to those who generate income from providing lodging on an overnight basis.  It is our understanding that to the extent that residential property owners provide overnight lodging for profit, they are subject to the occupancy tax imposed by the County.  Accordingly, based on the above case law, it is our opinion that the names and addresses of all of those persons and commercial entities engaged in providing overnight lodging for profit must be made available for disclosure would not constitute an unwarranted invasion of personal privacy.  


Lastly, in consideration of the confidentiality provisions in the County’s local law, it is suggested that you review the attached opinion (FOIL-AO-10481.)


We hope that this is helpful to you.

 






Sincerely,








Camille S. Jobin-Davis








Assistant Director

Enclosure: FOIL-AO-10481
cc: Robert Multer

