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Robert J. Freeman
FOIL-AO-18319

E-Mail
TO:

FROM: Camille S. Jobin-Davis, Assistant Director

The staff of the Committee on Open Government is authorized to issue advisory opinions.  The ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.
Dear  
We are in receipt of your request for an advisory opinion regarding application of the Freedom of Information Law to records requested from the Department of Correctional Services.  Specifically, in an eleven page letter, you described various requests and interactions with representatives of the Department.  In this regard, we offer the following comments:

First, the Department has continuously maintained that it would make records available to you for inspection at the Greene Correctional Facility in Coxsackie, where they are maintained.  In our opinion, the Department’s response in this respect was appropriate and consistent with law. Certainly the public has the right to inspect records accessible under the Freedom of Information Law at no charge at the location where the records are ordinarily maintained. For that reason, you have the right to inspect records in Coxsackie without payment of any fee. When records are kept in a different location, there is no obligation imposed upon an agency to transfer the records to a location convenient to the person seeking to inspect those records. In that circumstance, the applicant for the records has two options that may be exercised to gain access: s/he may travel to the location where the records are kept and inspect them at no charge; or, alternatively, if s/he does not want to travel to that location, that person may request copies of the records. In that event, §87(1)(b)(iii) of the Freedom of Information Law authorizes an agency to charge up to twenty-five cents per photocopy.

From our perspective, every law must be implemented in a manner that gives reasonable effect to its intent, and we point out that in its statement of legislative intent, (84 of the Freedom of Information Law states that "it is incumbent upon the state and its localities to extend public accountability wherever and whenever feasible."  Accordingly, and with respect to the issue of whether an additional person should be permitted to inspect records with an applicant, without prior notification to the agency, we believe that this is a reasonable request.  While there may be issues of space when multiple people are present to inspect records, it is more than likely that the agency will spend less time overseeing the inspection if more than one person is present.  

To the extent that the Department raised issues of privacy with respect to the disclosure of records pertaining to yourself, it is clear from your request and your invitation to your guest that disclosure to the guest would not constitute an unwarranted invasion of your personal privacy.  Therefore, in our opinion, the Department should have provided you and your guest the opportunity to inspect the records that you requested.

Second, as a general matter, the Freedom of Information Law pertains to existing records, and an agency is not required to create a record in response to a request [see §89(3)]. Similarly, if records that once existed have legally been disposed of or destroyed, the Freedom of Information Law would not apply. 
An exception that rule relates to the subject of your inquiry.  Specifically, §87(3) of the Freedom of Information Law states in relevant part that:
"Each agency shall maintain...

c. a reasonably detailed current list by subject matter, of all records in the possession of the
agency, whether or not available under this article."
The "subject matter list" required to be maintained under §87(3)(c) is not, in our opinion, required to identify each and every record of an agency; rather we believe that it must refer, by category and in reasonable detail, to the kinds of records maintained by an agency. Further, the regulations promulgated by the Committee on Open Government state that such a list should be sufficiently detailed to enable an individual to identify a file category of the record or records in which that person may be interested [21 NYCRR 1401.6(b)].  We emphasize that §87(3)(c) does not require that an agency ascertain which among its records must be made available or may be withheld. Again, the Law states that the subject matter list must refer, in reasonable detail, to the
kinds of records maintained by an agency, whether or not they are available.


It has been suggested that the records retention and disposal schedules developed by the State Archives and Records Administration at the State Education Department may be used as a substitute for the subject matter list.  It is suggested that you ask to review the retention schedule applicable to the Department. Alternatively, you could request a copy of the schedule from the State Archives and Records Administration by calling (518) 474-6926, or view it online at www.archives.nysed.gov.
Finally, when an agency fails to provide all of the requested records in response to a request, a request may be considered to have been constructively denied with respect to those records [see §89(4)(a)].  In such a circumstance, the denial may be appealed in accordance with §89(4)(a), which states in relevant part that: 

"...any person denied access to a record may within thirty days appeal in writing such denial to the head, chief executive, or governing body, who shall within ten business days of the receipt of such appeal fully explain in writing to the person requesting the record the reasons for further denial, or provide access to the record sought."


Section 89(4)(b) states that a failure to determine an appeal within ten business days of the receipt of an appeal constitutes a denial of the appeal.  In that circumstance, the appellant has exhausted his or her administrative remedies and may initiate a challenge to a constructive denial of access under Article 78 of the Civil Practice Rules.

We hope that this is helpful.

CSJ:sb

cc: Chad Powell
