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Executive Director

Robert J. Freeman
FOIL-AO-18339
The staff of the Committee on Open Government is authorized to issue advisory opinions.  The ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear 


We are in receipt of your request for an advisory opinion regarding application of the Freedom of Information Law to records requested from the Village of Cornwall on Hudson.  Specifically, a resident requested copies of “all records provided by the Mayor to Jonathan Chase, Esq.”.  You indicated that the Mayor retained Attorney Chase for legal advice separate from the firm with which the Village contracted to provide legal services as “Village Counsel”.  The Mayor determines on his own initiative when Mr. Chase’s counsel is required, based on his objections regarding how the Village Counsel was hired.”


The request for records was denied by the Mayor based on the confidentiality of the attorney-client relationship.  The matter is now on appeal to the Village Board but the Mayor has not shared the subject records with the Board.  You raised questions concerning the Board’s responsibility with respect to review of the documents, whether an attorney-client relationship exists between the Mayor and Attorney Chase, what restrictions exist regarding disclosure of records that are provided within the attorney-client relationship the Board has with Village Counsel, and the time limits for responding to the appeal.


In this regard, we offer the following:


As a general matter, the Freedom of Information Law is based upon a presumption of access. Stated differently, all records of an agency are available, except to the extent that records or portions thereof fall within one or more grounds for denial appearing in §87(2)(a) through (k) of the Law.


The first ground for denial, §87(2)(a), pertains to records that are "specifically exempted from disclosure by state or federal statute." For more than a century, the courts have found that legal advice given by a municipal attorney to his or her clients, municipal officials, is privileged when it is prepared in conjunction with an attorney-client relationship [see e.g., People ex rel. Updyke v. Gilon, 9 NYS 243, 244 (1889); Pennock v. Lane, 231 NYS 2d 897, 898, (1962); Bernkrant v. City Rent and Rehabilitation Administration, 242 NYS 2d 752 (1963), aff'd 17 App. Div. 2d 392]. As such, we believe that a municipal attorney may engage in a privileged relationship with his or her client and that records prepared in conjunction with an attorney-client relationship are considered privileged under §4503 of the Civil Practice Law and Rules. Further, since the enactment of the Freedom of Information Law, it has been found that records may be withheld when the privilege can appropriately be asserted when the attorney-client privilege is read in conjunction with §87(2)(a) of the Law [see e.g., Mid-Boro Medical Group v. New York City Department of Finance, Sup. Ct., Bronx Cty., NYLJ, December 7, 1979; Steele v. NYS Department of Health, 464 NY 2d 925 (1983)]. Similarly, the work product of an attorney may be confidential under §3101(c) of the Civil Practice Law and Rules. In our view, there need not be litigation for there to be an attorney-client relationship or to assert the attorney-client privilege.


In a discussion of the parameters of the attorney-client relationship and the conditions precedent to its initiation, it has been held that:

"In general, 'the privilege applies only if (1) the asserted holder of the privilege is or sought to become a client; (2) the person to whom the communication was made (a) is a member of the bar of a court, or his subordinate and (b) in connection with this communication relates to a fact of which the attorney was informed (a) by his client (b) without the presence of strangers (c) for the purpose of securing primarily either (i) an opinion on law or (ii) legal services (iii) assistance in some legal proceeding, and not (d) for the purpose of committing a crime or tort; and (4) the privilege has been (a) claimed and (b) not waived by the client'" [People v. Belge, 59 AD 2d 307, 399 NYS 2d 539, 540 (1977)].


Based on the foregoing, assuming that the Mayor has not intelligently and purposely waived the privilege that exists between himself and Attorney Chase, and that records provided to the attorney are the basis for legal advice or opinion provided by counsel to the client, such records would be confidential pursuant to §4503 of the Civil Practice Law and Rules and, therefore, exempted from disclosure under §87(2)(a) of the Freedom of Information Law. 


Similarly, legal advice and opinion provided by the Village Counsel to the Village Board would be protected by the attorney-client privilege.  In our opinion, you, or the Mayor, as one member of a Board, would not have the authority to waive the attorney-client privilege on behalf of the Board unilaterally; only a majority of the Board, in our view, would have the authority to do so. 


We note that not every communication between an attorney and his/her client would fall within the scope of the privilege. It is our understanding that the privilege applies only when communications involve expertise that only an attorney can offer. When an attorney offers an opinion or guidance that is not uniquely the product of legal training and expertise, we do not believe that the attorney-client privilege would apply or, therefore, that, a communication of that nature could be characterized as confidential. In addition, for example, insofar as the nature of legal advice is disclosed by means of discussion occurring during an open meeting of the Board, or disclosed to a person other than the client, we believe that the privilege would be waived. In that instance, the material that had been subject to the attorney-client privilege and confidential would no longer be confidential.

With respect to the Board’s authority and responsibility to review records that are the subject of a FOIL request, we note that the Freedom of Information Law is expansive in its scope, for it pertains to all records of an agency, such as a village, and §86(4) defines the term "record" to mean:

"any information kept, held, filed, produced, reproduced by, with or for an agency or the state legislature, in any physical form whatsoever including, but not limited to, reports, statements, examinations, memoranda, opinions, folders, files, books, manuals, pamphlets, forms, papers, designs, drawings, maps, photos, letters, microfilms, computer tapes or discs, rules, regulations or codes."

Based on the foregoing, it is clear in our opinion that records transmitted from the Mayor to his private attorney for the purpose of gaining legal advice with respect to municipal issues would constitute agency records that fall within the coverage of the Freedom of Information Law.  

Further, we note that the Board of Trustees is charged with broad responsibilities pursuant to Village Law §4-412, as follows: 

“a. In addition to any other powers  conferred  upon  villages, the board  of  trustees  of  a village shall have management of village property and finances, may take all measures and do all acts,  by  local law,  not  inconsistent with the provisions of the constitution, and not inconsistent with a general law except as authorized  by  the  municipal home rule law, which shall be deemed expedient or desirable for the good government  of  the village, its management and business, the protection of its property, the safety, health, comfort, and general welfare of its inhabitants, the protection of their property, the preservation of peace and good order, the suppression of vice, the benefit of trade,  and  the preservation  and  protection of public works.”


Accordingly, it is our opinion that the Board’s responsibility to review records that are the subject of an appeal pursuant to the Freedom of Information Law, in conjunction with the broad powers granted by the Village Law, would require the Board to review such records, despite the attorney-client relationship that exists between the Mayor and private counsel.  Disclosure to the Board for this statutory purpose, in our opinion, would not provide the basis for a claim that the attorney-client relationship between the Mayor and private counsel had been waived.  To the extent that it applied to all or a portion of the records disclosed to the Board for purposes of the appeal, we believe that the privilege would remain intact.

With respect to the issue of the pending appeal and possible legal action, as you know, the Freedom of Information Law provides direction concerning the time and manner in which agencies must respond to appeals.  Section 89(4)(a) of the Freedom of Information Law states in relevant part that: 

"...any person denied access to a record may within thirty days appeal in writing such denial to the head, chief executive, or governing body, who shall within ten business days of the receipt of such appeal fully explain in writing to the person requesting the record the reasons for further denial, or provide access to the record sought.”

Section 89(4)(b) was amended in 2005, and it states that a failure to determine an appeal within ten business days of the receipt of an appeal constitutes a denial of the appeal.  In that circumstance, the appellant has exhausted his or her administrative remedies and may initiate a challenge to a constructive denial of access under Article 78 of the Civil Practice Law and Rules.

We hope that this is helpful.

Sincerely,

Camille S. Jobin-Davis








Assistant Director
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