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January 12, 2011
Executive Director

Robert J. Freeman
FOIL-AO-18360
The staff of the Committee on Open Government is authorized to issue advisory opinions.  The ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear 


As you are aware, I have received your letter, and I hope that you will accept my apologies for the delay in response.


You wrote that the Office for People with Developmental Disabilities has received requests for information “that can only be provided by creating and generating new reports against databases that consist exclusively of information that is confidential under Mental Hygiene Law (MHL) section 33.13.”  That provision states that, except in specified circumstances:

“…information about patients and clients reported to the offices, including the identification of patients or clients, clinical records or clinical information tending to identify patients or clients, and records and information concerning persons under consideration for proceedings pursuant to article ten of this chapter, at office facilities shall not be a public record and shall not be released by the office or its facilities to any person or agency outside of the offices…”


When the information that has been requested existed or was maintained in paper form, records containing that information would be confidential in accordance with section 33.13 of the MHL and, therefore, specifically exempted from disclosure pursuant to section 87(2)(a) of the Freedom of Information Law.   When that exception is properly asserted, records falling within the scope of a statute exempting records from disclosure are treated differently from those falling within other exceptions.


As a general matter, the Freedom of Information Law is based on a presumption of access.  Stated differently, all agency records are available, except those records “or portions thereof” that fall within the exceptions to rights of access appearing in paragraphs (a) through (k) of section 87(2).  Consequently, in many instances, a single record might include information that must be disclosed, as well as information that may properly be withheld.  In those circumstances, the agency may redact or delete the information that need not be disclosed.   For instance, when the only basis for denying access involves items which if disclosed would constitute “an unwarranted invasion of personal privacy” and sections 87(2)(b) or 89(2)(b), personally identifying details may be redacted prior to disclosure of the remaining portions of records.  When section 87(2)(a) is applicable, however, it has been determined by the Court of Appeals that the records are exempted from disclosure in their entirety; an agency is not required to engage in redactions or deletions of certain items within the records.


In that decision, which involved medical records that were subject to an exemption statute, it was contended by the applicant for the records that identifying details should be deleted and the remainder of the records must be disclosed.   In rejecting that contention and determining that the records at issue were deniable in their entirety, the Court determined that:

"...[t]he statutory authority to delete identifying details as a means to remove records from what would otherwise be an exception to disclosure mandated by the Freedom of Information Law extends only to records whose disclosure without deletion would constitute an unwarranted invasion of personal privacy, and does not extend to records excepted in consequence of specific exemption from disclosure by State or Federal statute" [Short v. Board of Managers, 57 NY2d 399, 401 (1982)].

   
Your question involves the principle expressed by the Court of Appeals in relation to an amendment to section 89(3)(a), which states that:  

“When an agency has the ability to retrieve or extract a record or data maintained in a computer storage system with reasonable effort, it shall be required to do so.”


In my opinion, if the records or data stored electronically are the same as or equivalent to those once maintained on paper, and if those paper records were exempt from disclosure in their entirety, the same outcome would be reached concerning an agency’s ability to deny access.  Further, I concur with you view that “the agency would not be required to query these databases, which consist of confidential information, to generate reports or gather information to satisfy the requirements of POL [section] 89(3), because the underlying information is exempted from disclosure under FOIL”, or more precisely, because the underlying information is specifically exempted from disclosure by statute, section 33.13 of the Mental Hygiene Law.


I hope that I have been of assistance.

Sincerely,

Robert J. Freeman

Executive Director
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