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March 10, 2011
FOIL-AO-18429
The staff of the Committee on Open Government is authorized to issue advisory opinions.  The ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear  SEQ CHAPTER \h \r 1:


We are in receipt of your request for an advisory opinion regarding application of the Freedom of Information Law to records requested from Community Board 5, Queens.  Specifically, you were denied access to copies of “the completed FY2012 capital budget survey forms that were filled out by each individual community board 5 member and returned to CB5 for tabulation” based on the Board’s reliance on §87(2)(g)(iii) of the Freedom of Information Law.  According to information provided by Mr. Arcuri, Chair, Community Board 5 and attached hereto, we understand that a related document was discussed at a public meeting and shared with the public, namely, Queens Community Board 5, FY2012 Capital Budget & Priorities Survey Results, October 2010 (“Survey Results”).  This document is a list of requested projects, ranked in order based on numeric “survey results”.


From our perspective, it is likely that portions of the underlying survey forms submitted by Community Board members are required to be made public pursuant to the Freedom of Information Law.  In this regard, we offer the following comments.
            First, the Freedom of Information Law applies to records of an agency, such as Community Board 5, and §86(4) defines the term “record” expansively to mean:

"any information kept, held, filed, produced, reproduced by, with or for an agency or the state legislature, in any physical form whatsoever including, but not limited to, reports, statements, examinations, memoranda, opinions, folders, files, books, manuals, pamphlets, forms, papers, designs, drawings, maps, photos, letters, microfilms, computer tapes or discs, rules, regulations or codes."
            Based on the foregoing, surveys and survey results maintained by or for the Board constitute “records” falling within the coverage of the Freedom of Information Law.
            Second, the Freedom of Information Law is based upon a presumption of access.  Stated differently, all records of an agency are available, except to the extent that records or portions thereof fall within one or more grounds for denial appearing in §87(2)(a) through (k) of the Law.  As relied on by the Board, §87(2)(g), pertaining to “inter-agency or intra-agency materials” is relevant to an analysis of rights of access.  The term “agency” is defined in §86(3) of the Freedom of Information Law to mean:

"any state or municipal department, board, bureau, division, commission, committee, public authority, public corporation, council, office or other governmental entity performing a governmental or proprietary function for the state or any one or more municipalities thereof, except the judiciary or the state legislature."
            Therefore, inter-agency materials involve communications between or among officers or employees of two or more agencies; intra-agency materials involve communications by officers or employees within an agency. Communications between and among community board members would constitute intra-agency records.

Based on our examination of the “Survey Results” it is likely that the survey sheets contain numerical ratings or evaluations of the requested projects.  If that assumption is correct, §87(2)(g)  would be relevant in ascertaining rights of access.  That provision authorizes an agency to withhold records that:
"are inter-agency or intra-agency materials which are not:

i.  statistical or factual tabulations or data;

ii.  instructions to staff that affect the public;

iii.  final agency policy or determinations; or

iv.  external audits, including but not limited to audits performed by the comptroller and the federal government..."
            It is noted that the language quoted above contains what in effect is a double negative.  While inter-agency or intra-agency materials may be withheld, portions of such materials consisting of statistical or factual information, instructions to staff that affect the public, final agency policy or determinations or external audits must be made available, unless a different ground for denial could appropriately be asserted.  Concurrently, those portions of inter-agency or intra-agency materials that are reflective of opinion, advice, recommendation and the like could in our view be withheld.

One of the contentions offered by the New York City Police Department in a decision rendered by the Court of Appeals was that certain reports could be withheld because they are not final and because they relate to incidents for which no final determination had been made. The Court of Appeals rejected that finding and stated that:
"...we note that one court has suggested that complaint follow-up reports are exempt from disclosure because they constitute nonfinal intra-agency material, irrespective of whether the information contained in the reports is 'factual data' (see, Matter of Scott v. Chief Medical Examiner, 179 AD2d 443, 444, supra [citing Public Officers Law §87[2][g][111]). However, under a plain reading of §87(2)(g), the exemption for intra-agency material does not apply as long as the material falls within any one of the provision's four enumerated exceptions. Thus, intra-agency documents that contain 'statistical or factual tabulations or data' are subject to FOIL disclosure, whether or not embodied in a final agency policy or determination (see, Matter of Farbman & Sons v. New York City Health & Hosp. Corp., 62 NY2d 75, 83, supra; Matter of MacRae v. Dolce, 130 AD2d 577)..." [Gould et al. v. New York City Police Department, 87 NY2d 267, 276 (1996)].

In short, that a record is predecisional or in the Chairman’s words "do not contain or represent a final agency policy or determination”, does not necessarily signify an end of an analysis of rights of access or an agency's obligation to review the contents of a record.

More pertinent is a judicial decision dealing with certain numerical ratings, wherein it was held that:
"The contract award was based on an evaluation of criteria and ratings made by the committee members. Backup factual and statistical data to a final determination of an agency is not exempt from disclosure (see also, Church of Scientology v State of New York, 54 AD2d 446, 448-449, affd 43 NY2d 754). The individual members of the DOH committee were required to rate the response to the criteria of the RFP and accord it a numerical value. The rating given each category reflects the voting which determined the contract award (see, supra). Although the rating sheets are subject to disclosure, however, the subjective comments, opinions and recommendations written in by committee members are not required to be disclosed and may be redacted" [Professional Standard Review Council of America, Inc. v. NYS Department of Health, 193 AD 2d 937, 939-940 (1993)].
           In a case involving "budget worksheets", it was held that numerical figures, including estimates and projections of proposed expenditures developed prior to the adoption of a budget, are accessible, even though they may have been advisory, preliminary and subject to change. In that case, we believe that the records at issue contained three columns of numbers related to certain areas of expenditures. One column consisted of a breakdown of expenditures for the current fiscal year; the second consisted of a breakdown of proposed expenditures recommended by a state agency; the third consisted of a breakdown of proposed expenditures recommended by a budget examiner for the Division of the Budget. Although the latter two columns were merely estimates and subject to modification, they were found to be "statistical tabulations" accessible under the Freedom of Information Law as originally enacted [see Dunlea v. Goldmark, 380 NYS 2d 496, aff'd 54 AD 2d 446, aff'd 43 NY 2d 754 (1977)]. At that time, the Freedom of Information Law granted access to "statistical or factual tabulations" [see original Law, §88(1)(d)]. Currently, §87(2)(g)(i) requires the disclosure of "statistical or factual tabulations or data". As stated by the Appellate Division in Dunlea:
"[I]t is readily apparent that the language statistical or factual tabulation was meant to be something other than an expression of opinion or naked argument for or against a certain position. The present record contains the form used for work sheets and it apparently was designed to accomplish a statistical or factual presentation of data primarily in tabulation form. In view of the broad policy of public access expressed in §85 the work sheets have been shown by the appellants as being not a record made available in §88" (54 Ad 2d 446, 448)."

The Court was also aware of the fact that the records were used in the deliberative process, stating that:
"The mere fact that the document is a part of the deliberative process is irrelevant in New York State because §88 clearly makes the back-up factual or statistical information to a final decision available to the public. This necessarily means that the deliberative process is to be a subject of examination although limited to tabulations. In particular, there is no statutory requirement that such data be limited to 'objective' information and there no apparent necessity for such a limitation" (id. at 449).

In consideration of the language of the determinations referenced above, one of which was affirmed by the state's highest court, it is our view that the records, to the extent that they consist of "statistical or factual tabulations or data", are accessible, unless a provision other than §87(2)(g) could be asserted as a basis for denial, even though they do not reflect final agency policy or determinations.  In other words, it is our opinion that to the extent that the surveys contain numerical rankings of projects, there would be no basis to deny access to such figures.

Although the Law permits an agency to deny access to information regarding private persons when disclosure would cause an unwarranted invasion of personal privacy, it is our opinion that elected officials acting in their official capacities do not share the same type of protection.  It is our opinion therefore, that if the identity of a board member who completed a survey is indicated on the survey, it should also be released.  In this case board members would be identified in relation to the performance of governmental functions, and as such, in our opinion, disclosure would constitute a permissible, not an unwarranted invasion of personal privacy (see Freedom of Information Law §87[2][b][i]).

Further, we note that the Chairman of the Board has acted as both the records access officer and the appeals officer, denying your request in the first instance, then “I once again must decline your client’s request for copies” in the second.  In our estimation, it is not only unreasonable for one person to respond to both the initial request and the subsequent administrative appeal, but Part 1401.7(b) of the regulations adopted by the Committee on Open Government require that the records access officer and the appeals officer be separate individuals.  (12 NYCRR 1401.7[b].)

Accordingly, based on the advice rendered in this letter, and the Board’s lack of compliance with the applicable regulation, it is our recommendation that the Board reconsider the appeal from Attorney Fields, dated November 16, 2010.  A reasonable time frame, in our opinion, would be to respond within 10 business days of receipt of a copy of this letter.

We hope that this is helpful.








    Sincerely,

Camille S. Jobin-Davis

Assistant Director

CSJ:sb
cc: 
Gary Giordano, District Manager

Vincent Arcuri, Jr, Chairperson
 Enc.  

