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May 11, 2011
The staff of the Committee on Open Government is authorized to issue advisory opinions.  The ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear:


We are in receipt of your request for an advisory opinion regarding application of the Freedom of Information Law to records requested from the Chief Information Officer/Office for Technology.  In particular, you requested a copy of the outgoing telephone log for two telephone numbers operated by the state for a specific12 day period.  Upon receipt of the CIO/OFT’s response, indicating that it required approximately 30 days (on or before January 31, 2011) to determine whether redactions were necessary to prevent the unwarranted invasion of personal privacy, you modified your request to inquire only whether a particular phone number appeared on the logs. In its response on January 5th, the CIO/OFT’s office indicated that it continued to require time in order to respond to the request, and would respond, as previously indicated, on or before January 31st.  By email dated January 24, 2011, CIO/OFT provided a redacted copy of “the log of outgoing telephone calls” requested (March 8, 2011 correspondence, copy enclosed).


In this regard, we note that the Freedom of Information Law provides direction concerning the time and manner in which agencies must respond to requests.  Specifically, (89(3)(a) of the Freedom of Information Law states in part that:

"Each entity subject to the provisions of this article, within five business days of the receipt of a written request for a record reasonably described, shall make such record available to the person requesting it, deny such request in writing or furnish a written acknowledgement of the receipt of such request and a statement of the approximate date, which shall be reasonable under the circumstances of the request, when such request will be granted or denied...(

It is noted that new language was added to that provision in 2005 stating that:

(If circumstances prevent disclosure to the person requesting the record or records within twenty business days from the date of the acknowledgement of the receipt of the request, the agency shall state, in writing, both the reason for the inability to grant the request within twenty business days and a date certain within a reasonable period, depending on the circumstances, when the request will be granted in whole or in part.(  


Based on the foregoing, an agency must grant access to records, deny access in writing, or acknowledge the receipt of a request within five business days of receipt of a request.  When an acknowledgement is given, it must include an approximate date within twenty business days indicating when it can be anticipated that a request will be granted or denied.  However, if it is known that circumstances prevent the agency from granting access within twenty business days, or if the agency cannot grant access by the approximate date given and needs more than twenty business days to grant access, it must provide a written explanation of its inability to do so and a specific date by which it will grant access.  That date must be reasonable in consideration of the circumstances of the request.


The amendments clearly are intended to prohibit agencies from unnecessarily delaying disclosure.  They are not intended to permit agencies to wait until the fifth business day following the receipt of a request and then twenty additional business days to determine rights of access, unless it is reasonable to do so based upon (the circumstances of the request.(  From our perspective, every law must be implemented in a manner that gives reasonable effect to its intent, and we point out that in its statement of legislative intent, (84 of the Freedom of Information Law states that "it is incumbent upon the state and its localities to extend public accountability wherever and whenever feasible."  Therefore, when records are clearly available to the public under the Freedom of Information Law, or if they are readily retrievable, there may be no basis for a delay in disclosure.  As the Court of Appeals, the state(s highest court, has asserted:

"...the successful implementation of the policies motivating the enactment of the Freedom of Information Law centers on goals as broad as the achievement of a more informed electorate and a more responsible and responsive officialdom.  By their very nature such objectives cannot hope to be attained unless the measures taken to bring them about permeate the body politic to a point where they become the rule rather than the exception.  The phrase 'public accountability wherever and whenever feasible' therefore merely punctuates with explicitness what in any event is implicit" [Westchester News v. Kimball, 50 NY2d 575, 579 (1980)].


In a judicial decision concerning the reasonableness of a delay in disclosure that cited and confirmed the advice rendered by this office concerning reasonable grounds for delaying disclosure, it was held that:

(The determination of whether a period is reasonable must be made on a case by case basis taking into account the volume of documents requested, the time involved in locating the material, and the complexity of the issues involved in determining whether the  materials fall within one of the exceptions to disclosure.  Such a standard is consistent with some of the language in the opinions, submitted by petitioners in this case, of the Committee on Open Government, the agency charged with issuing advisory opinions on FOIL((Linz v. The Police Department of the City of New York, Supreme Court, New York County, NYLJ, December 17, 2001).


Without knowing the volume of telephone numbers that appeared on the logs that you requested, it is not possible for this office to render an opinion regarding the reasonableness of the time frame in which the CIO/OFT responded to the initial request. 


Although we are not sure why the agency determined to respond to your initial request rather than your amended request, with respect to the response date in light of your amended request (less than twenty days from the amended request), in our opinion, without more, it would not be unreasonable for an agency to require such time to respond.  


Finally, with respect to a state agency’s responsibility to provide contact information related to records requests pursuant to the Freedom of Information Law on its website, we note the following provision of §87(4):

“(c) Each state agency that maintains a website shall post information related to this article and article six-A of this chapter on its website. Such information shall include, at a minimum, contact information for the persons from whom records of the agency may be obtained, the times and places such records are available for inspection and copying, and information on how to request records in person, by mail, and, if the agency accepts requests for records electronically, by e-mail. This posting shall be linked to the website of the committee on open government.”


Although this requirement says nothing about making the information accessible on the agency’s “main” webpage, it is clear that contact information including an email address must be provided along with a link to the website of the Committee.  We were able to locate such information on the CIO/OFT website after searching for “FOIL” in the search box on the main page.  In our opinion, while a more descriptive link on the main page would be helpful, the agency has met the statutory requirement.


We hope that you find this helpful.








Sincerely,








Camille S. Jobin-Davis








Assistant Director
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