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July 28, 2011
FOIL-AO-18602
The staff of the Committee on Open Government is authorized to issue advisory opinions.  The ensuing staff advisory opinion is based solely upon the facts presented in your correspondence, unless otherwise indicated.

Dear:


We have received your letter which pertains to the Freedom of Information Law requests seeking the GPS records  concerning Westchester County patrol vehicles. You have sought an  advisory opinion concerning the matter. In this regard, we offer the following comments. 


First, the Freedom of Information Law is based upon a presumption of access. Stated differently, all records of an agency are available, except to the extent that records or portions thereof fall within one or more grounds for denial appearing in §87(2)(a) through (i) of the Law. It is emphasized that the introductory language of §87(2) refers to the authority to withhold "records or portions thereof" that fall within the scope of the exceptions that follow. In our view, the phrase quoted in the preceding sentence evidences a recognition on the part of the Legislature that a single record or report, for example, might include portions that are available under the statute, as well as portions that might justifiably be withheld. That being so, we believe that it also imposes an obligation on an agency to review records sought, in their entirety, to determine which portions, if any, might properly be withheld or deleted prior to disclosing the remainder.


Section 87(2)(f) authorizes an agency to withhold records insofar as disclosure “could  endanger the life or safety of any person”.  For more than twenty years, that provision authorized agencies to withhold records insofar as disclosure “would endanger the life or safety of any person.” Although an agency has the burden of defending secrecy and demonstrating that records that have been withheld clearly fall within the scope of one or more of the grounds for denial [see §89(4)(b)], in the case of the assertion of that provision, the standard developed by the courts was somewhat less stringent. In citing §87(2)(f), it was found that:

“This provision of the statute permits nondisclosure of information if it would pose a danger to the life or safety of any person. We reject petitioner’s assertion that respondents are required to prove that a danger to a person’s life or safety will occur if the information is made public (see, Matter of Nalo v. Sullivan, 125 AD2d 311, 312, lv denied 69 NY2d 612). Rather, there need only be a possibility that such information would endanger the lives or safety of individuals....” [emphasis ours; Stronza v. Hoke, 148 AD2d 900,901 (1989)].


The principle enunciated in Stronza appeared in several other decisions [see Ruberti, Girvin & Ferlazzo v. NYS Divsion of the State Police, 641 NYS 2d 411, 218 AD2d 494 (1996), Connolly v. New York Guard, 572 NYS 2d 443, 175 AD 2d 372 (1991), Fournier v. Fisk, 83 AD2d 979 (1981) and McDermott v. Lippman, Supreme Court, New York County, NYLJ, January 4, 1994], and it was determined in American Broadcasting Companies, Inc. v. Siebert that when disclosure would "expose applicants and their families to danger to life or safety", §87(2)(f) may properly be asserted [442 NYS2d 855, 859 (1981)]. 


If a police vehicle is an unmarked or used undercover, an agency could, in our view, withhold the GPS records for two reasons under the Freedom of Information Law. Both §87(2)(e)(i), which allows denial of access if the records are compiled for law enforcement purposes and disclosure would interfere with investigations or judicial proceedings, and §87(2)(f) would likely justify a denial of access.


On the other hand, if the police vehicle is clearly marked as such, and is plainly visible to the public at large, it is likely that an agency must grant access to the records. In short, if vehicles are in plain sight, it would be difficult, in our view to justify a denial of access.  

Lastly, having received correspondence on the matter from the Department of Public Safety, we point out that the Freedom of Information Law pertains to existing records. Section 89(3) of that statute provides in part that an agency is not required to create a record in response to a request. However, §86(4) defines the term “record” expansively to include:

“any information kept, held, filed, produced, reproduced by, with or for an agency or the state legislature, in any physical form whatsoever including, but not limited to, reports, statements, examinations, memoranda, opinions, folders, files, books, manuals, pamphlets, forms, papers, designs, drawings, maps, photos, letters, microfilms, computer tapes or discs, rules, regulations or codes.”

Based upon the language quoted above, if information is maintained in some physical form, it would in our opinion constitute a “record” subject to rights of access conferred by the Law. Further, the definition of “record” includes specific reference to computer tapes and discs, and it was held some thirty years ago that “[i]nformation is increasingly being stored in computers and access to such data should not be restricted merely because it is not in printed form” [Babigian v. Evans, 427 NYS 2d 688, 691 (1980); aff'd 97 AD 2d 992 (1983); see also, Szikszay v. Buelow, 436 NYS 2d 558 (1981)]. 


When information is maintained electronically, it has been advised pursuant to §89(3)(a) as amended in 2008 that if the information sought is available under the Freedom of Information Law and may be retrieved with reasonable effort, an agency is required to disclose the information. In that kind of situation, the agency in our view would merely be retrieving data that it has the capacity to retrieve. On the other hand, if information sought cannot be generated, extracted or retrieved with reasonable effort, a request to do so need not be honored [see Guerrier v. Hernandez-Cuebas, 165 AD 2d 218 (1991)].


We hope that we have been of assistance.
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Robert J. Freeman
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