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September 27, 2011
The staff of the Committee on Open Government is authorized to issue advisory opinions.  The ensuing staff advisory opinion is based solely upon the facts presented in your correspondence, except as otherwise indicated.

Dear :


We have received your request for an advisory opinion regarding application of the Freedom of Information Law to records requested from Lewis County.  Specifically, in conjunction with your request for records identifying those businesses that are now or have been delinquent in bed tax payments since January 2008 and at the request of the County, you provided your definition of “delinquent” (more than thirty days late), yet failed to receive the records as had been promised.  In his response to you, the Lewis County Attorney clarified that there would be no release of the dollar amounts of taxes owed based on the contention that disclosure would result in an unwarranted invasion of personal privacy or would be “proprietary to the owners of such businesses.” Later, you were informed that all of the records were being withheld based on privacy concerns.  In this regard, we offer the following comments. 

First,  SEQ CHAPTER \h \r 1the Freedom of Information Law provides direction concerning the time and manner in which agencies must respond to requests.  Specifically, §89(3) of the Freedom of Information Law states in part that:

“Each entity subject to the provisions of this article, within five business days of the receipt of a written request for a record reasonably described, shall make such record available to the person requesting it, deny such request in writing or furnish a written acknowledgment of the receipt of such request and a statement of the approximate date, which shall be reasonable under the circumstances of the request, when such request will be granted or denied, which shall be reasonable in consideration of the circumstanced relating to the request and shall not exceed twenty business days from the date of such acknowledgment, except in unusual circumstances.  In the event that such unusual circumstances prevent the grant or denial of the request within twenty business days, the agency shall state in writing both the reason for the inability to do so and a date certain within a reasonable time, based on such unusual circumstances, when the request shall be granted or denied.”

If neither a response to a request nor an acknowledgment of the receipt of a request is given within five business days, if an agency delays responding for an unreasonable time beyond the approximate date of less than twenty business days given in its acknowledgment, if it acknowledges that a request has been received, but has failed to grant access by the specific date given beyond twenty business days, or if the specific date given is unreasonable, a request may be considered to have been constructively denied [see §89(4)(a)].  In such a circumstance, the denial may be appealed in accordance with §89(4)(a), which states in relevant part that: 

“...any person denied access to a record may within thirty days appeal in writing such denial to the head, chief executive, or governing body, who shall within ten business days of the receipt of such appeal fully explain in writing to the person requesting the record the reasons for further denial, or provide access to the record sought.”

Section 89(4)(b) was also amended, and it states that a failure to determine an appeal within ten business days of the receipt of an appeal constitutes a denial of the appeal.  In that circumstance, the appellant has exhausted his or her administrative remedies and may initiate a challenge to a constructive denial of access under Article 78 of the Civil Practice Law and Rules.


Second, in keeping with the 1998 advisory opinion that you referenced, FOIL-AO-10958, as a general matter, the Freedom of Information Law is based upon a presumption of access.  Stated differently, all records of an agency are available, except to the extent that records or portions thereof fall within one or more grounds for denial appearing in §87(2)(a) through (l) of the Law.


Under the circumstances, it does not appear that any of the grounds for denial listed could serve as the basis for denying access to the records that you requested.


Section 87(2)(b), which authorizes an agency to withhold records to the extent that disclosure would constitute “an unwarranted invasion of personal privacy,” references §89(2)(b), which contains a series of examples of unwarranted invasions of personal privacy.  From our perspective and based upon judicial interpretations, §87(2)(b) is intended to pertain to natural persons, not entities or persons acting in business capacities. In a decision rendered by the State's highest court, the Court of Appeals, that focuses upon the privacy provisions, the court referred to the authority to withhold “certain personal information about private citizens” [see Matter
of Federation of New York State Rifle and Pistol Clubs, Inc. v. The New York City Police
Department, 73 NY 2d 92 (1989)]. In another decision, the opinion of this office was cited and
confirmed, and the court held that “the names and business addresses of individuals or entities
engaged in animal farming for profit do not constitute information of a private nature, and this
conclusion is not changed by the fact that a person's business address may also be the address of his or her residence” [American Society for the Prevention of Cruelty to Animals v. New York State Department of Agriculture and Markets, Supreme Court, Albany County, May 10, 1989). Further, in a case concerning records pertaining to the performance of individual cardiac surgeons, the court granted access and cited an opinion prepared by this office in which it was advised that the information should be disclosed since it concerned professional activity licensed by the state (Newsday Inc. v. New York State Department of Health, Supreme Court, Albany County, October 15, 1991). 


In short, we do not believe that the provisions in the Freedom of Information Law pertaining to the protection of personal privacy could be asserted to withhold records pertaining to entities other than natural persons. On the contrary, since the records sought relate to taxes owed and/or paid only by commercial entities, we do not believe that any of the grounds for denial would be applicable. Finally, in our estimation, the dollar amount of taxes owed or paid to a municipality, whether it is owed or paid by a corporate entity or an individual person, is required to be made public, for there is no provision of law on which an agency could rely to deny access.  

We hope that we have been of assistance. 








Sincerely,








Camille S. Jobin-Davis







Assistant Director
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