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September 7, 2011

The staff of the Committee on Open Government is authorized to issue advisory opinions.  The ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear:


We have received your request for an advisory opinion concerning application of the Freedom of Information Law to the release of the criminal history record of a candidate for public office. Specifically, you questioned whether such record is confidential and could legally have been released during the election campaign. In this regard, we offer the following comments. 


As a general matter, the Freedom of Information Law is based upon a presumption of access. Stated differently, all records of an agency are available, except to the extent that records or portions thereof fall within one or more grounds for denial appearing in §87(2)(a) through (l) of the Law. 


Section 87(2)(b) permits an agency to deny access to records insofar as disclosure would constitute “an unwarranted invasion of personal privacy.” In general, because a conviction occurs in open court during a public proceeding, and because records reflective of convictions are available from a court and usually other sources, we do not believe that disclosure of the fact of one’s conviction would constitute an unwarranted invasion of personal privacy.


We note that the general repository of arrest and conviction data is the Division of Criminal Justice Services (DCJS), which maintains a centralized database including criminal history information. The functions and duties of that agency are described in Article 35 of the Executive Law, §§835 to 846. In Capital Newspapers v. Poklemba (Supreme Court, Albany County, April 6, 1989), it was held that conviction records maintained by DCJS are confidential in view of the legislative history of the statutes that govern the practices of that agency. Specifically, it was found that:

“Both the language of the statute and the consistent history of limited access to the criminal records maintained by DCJS lead this court to conclude that an exception to the mandate of FOIL exists with respect to the disclosure sought by petitioner.

“Having determined that POL, §87(2)(a) is applicable to the records sought by petitioner, this court shall not address the issue of whether a further exemption might be had pursuant to POL 87(2)(b) as an unwarranted invasion of personal privacy, or whether the records may be available from any other centralized source.”
The Court, however, inferred that the records should be available from sources other than DCJS, for it was stated that:

“...petitioner is correct when it asserts that the transmittal of an otherwise publicly available document to a centralized facility for inclusion in a government computer bank does not per se render it immune from disclosure. However, the issue is not whether the records under the control of DCJS should be released, but rather whether the provisions of FOIL and the Executive Law, as presently constituted, mandate the result sought by petitioner.

“Certainly, the Legislature has the authority to provide for public access from a centralized location. It is equally clear that, unless otherwise sealed, a conviction record is a public document. Much has been said about potential abuses, given the ease with which these records may be obtained if the petition is sustained. Such fears are not determinative however. To argue that a criminal conviction obtained in a public proceeding in an open court system suddenly should be clothed with secrecy merely because an individual doesn't have to struggle to obtain it, makes a mockery of the right of public access. To suggest that public disclosure of conviction records is available only when it is through a difficult and time-consuming search of individual courthouse files or in local police stations, when the exact same information might be freely available if housed within a centralized computer bank, would be to create an irrational burden. Resolution of the question should not be resolved by how hard it is to discover the information sought. However, as aforesaid, the issue is not whether the information should be available, but rather, whether the Division of Criminal Justice Services has been statutorily directed to guard against public disclosure, thereby exempting it from the provision of FOIL” (emphasis added by the court).


As such, the court determined the issue by finding that the records maintained by DCJS were exempted from disclosure by statute, not because disclosure would constitute an unwarranted invasion of personal privacy. Additionally, the court inferred that conviction records are generally available from the courts in which proceedings resulted in convictions were conducted “or in local police stations.” Accordingly, it is our opinion that record indicating a conviction must be made accessible at a courthouse, a police department, an office of a district attorney, for example, upon request, for disclosure is neither prohibited by statute nor is it an unwarranted invasion of personal privacy. Although it appears that the document you forwarded may have been generated by DCJS, the information contained therein would not be exempt from disclosure from other sources.

It is our further understanding that if any criminal charges are dismissed, reference to those charges is sealed and that portion of the record is prohibited from being disclosed by a court, a district attorney or a police department. 

Assuming that the disclosure to which you referred involves a conviction or convictions, the fact of those actions is public. When a member of the public obtains information of that nature, there are no laws that we know of that would prohibit redistribution.


We hope that we have been of assistance.







Sincerely,








Camille S. Jobin-Davis







Assistant Director
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