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September 8, 2011
E-Mail
TO:



FROM:  
Camille S. Jobin-Davis, Assistant Director

The staff of the Committee on Open Government is authorized to issue advisory opinions.  The ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear:


We are in receipt of your request for an advisory opinion regarding application of the Freedom of Information Law to records requested from the Town of Sullivan.  Specifically, you indicated that you believe that you received incomplete responses to the requests, and that you have not been informed when the Town will respond in full to them.


Initially, this will confirm that an applicant need not indicate the purpose for which requests for access to records are made.  “FOIL does not require that the party requesting records make any showing of need, good faith or legitimate purpose; while its purpose may be to shed light on governmental decision-making, its ambit is not confined to records actually used in the decision-making process (Matter of Westchester Rockland Newspapers v. Kimball, 50 NY 2d 575, 581.)  Full disclosure by public agencies is, under FOIL, a public right and in the public interest, irrespective of the status or need of the person making the request.”  [Farbman v. NYC Health and Hospitals Corporation, 62 NY 2d 75, 80 [1984]). 


Second, the Freedom of Information Law provides direction concerning the time and manner in which agencies must respond to requests.  Specifically, §89(3) of the Freedom of Information Law states in part that:

"Each entity subject to the provisions of this article, within five business days of the receipt of a written request for a record reasonably described, shall make such record available to the person requesting it, deny such request in writing or furnish a written acknowledgment of the receipt of such request and a statement of the approximate date, which shall be reasonable under the circumstances of the request, when such request will be granted or denied, which shall be reasonable in consideration of the circumstanced relating to the request and shall not exceed twenty business days from the date of such acknowledgment, except in unusual circumstances.  In the event that such unusual circumstances prevent the grant or denial of the request within twenty business days, the agency shall state in writing both the reason for the inability to do so and a date certain within a reasonable time, based on such unusual circumstances, when the request shall be granted or denied.”


If neither a response to a request nor an acknowledgment of the receipt of a request is given within five business days, if an agency delays responding for an unreasonable time beyond the approximate date of less than twenty business days given in its acknowledgment, if it acknowledges that a request has been received, but has failed to grant access by the specific date given beyond twenty business days, or if the specific date given is unreasonable, a request may be considered to have been constructively denied [see §89(4)(a)].  In such a circumstance, the denial may be appealed in accordance with §89(4)(a), which states in relevant part that: 

"...any person denied access to a record may within thirty days appeal in writing such denial to the head, chief executive, or governing body, who shall within ten business days of the receipt of such appeal fully explain in writing to the person requesting the record the reasons for further denial, or provide access to the record sought."


In sum, when an agency fails to respond to a request, an applicant has the authority to appeal.  When an agency indicates that it does not maintain or cannot locate a record, an applicant for the record may seek a certification to that effect.  Section 89(3)(a) of the Freedom of Information Law further provides that, in such a situation, on request, an agency (shall certify that it does not have possession of such record or that such record cannot be found after diligent search.(  It is emphasized that when a certification is requested, an agency (shall( prepare the certification; it is obliged to do so.

This will confirm that when a document does not exist, any agency has no obligation to create it in response to a request; however, failing to respond to a request for a record that does not exist, in our opinion, creates confusion and grounds for appeal.


Section 89(4)(b) states that a failure to determine an appeal within ten business days of the receipt of an appeal constitutes a denial of the appeal.  In that circumstance, the appellant has exhausted his or her administrative remedies and may initiate a challenge to a constructive denial of access under Article 78 of the Civil Practice Law and Rules.


Lastly, it appears that many of the records that you have requested are those that are clearly public and that are likely readily available, including minutes of meetings, notices of meetings and applications pending before the Planning Board.  Although it is not required by the Freedom of Information Law, in an effort to ease administrative responsibilities, by sending a copy of this letter to the Town Clerk, we suggest that consideration be given to placing such records online.  It is our experience that the effort involved in creating a mechanism whereby documents can be made available via a municipal website is less onerous than that required to respond to requests for records that are clearly public and readily available.  

With respect to other issues raised in your correspondence, please note that our advisory jurisdiction is limited to matters relating to the Freedom of Information and Open Meetings Laws.

We hope that this is helpful.

CSJ:sb
cc: Town Clerk

      Town Attorney

