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September 8, 2011
E-Mail
TO:



FROM:  
Camille S. Jobin-Davis, Assistant Director

The staff of the Committee on Open Government is authorized to issue advisory opinions.  The ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear :


We are in receipt of your request for an advisory opinion regarding application of the Freedom of Information Law to records requested from the Department of State.  Specifically, you indicated that you were informed that a list of real estate licensees would be made available to you upon receipt of payment of $1100, despite your belief that such list is available electronically.  In response to our notification to the Department of our receipt of your request for an opinion, the Department wrote to you, indicating that it would provide the requested list to you electronically at no cost, upon receipt of your written confirmation that you do not intend to use the list for solicitation or fund raising purposes.  Because the Department has indicated its willingness to provide the list to you, we believe the matter has been resolved.  We provide the following comments with respect to the time limits for responding to requests, and fees authorized for the disclosure of electronic records.


First, t SEQ CHAPTER \h \r 1he Freedom of Information Law provides direction concerning the time and manner in which agencies must respond to requests.  Specifically, §89(3) of the Freedom of Information Law states in part that:

“Each entity subject to the provisions of this article, within five business days of the receipt of a written request for a record reasonably described, shall make such record available to the person requesting it, deny such request in writing or furnish a written acknowledgment of the receipt of such request and a statement of the approximate date, which shall be reasonable under the circumstances of the request, when such request will be granted or denied, which shall be reasonable in consideration of the circumstanced relating to the request and shall not exceed twenty business days from the date of such acknowledgment, except in unusual circumstances.  In the event that such unusual circumstances prevent the grant or denial of the request within twenty business days, the agency shall state in writing both the reason for the inability to do so and a date certain within a reasonable time, based on such unusual circumstances, when the request shall be granted or denied.”


If neither a response to a request nor an acknowledgment of the receipt of a request is given within five business days, if an agency delays responding for an unreasonable time beyond the approximate date of less than twenty business days given in its acknowledgment, if it acknowledges that a request has been received, but has failed to grant access by the specific date given beyond twenty business days, or if the specific date given is unreasonable, a request may be considered to have been constructively denied [see §89(4)(a)].  In such a circumstance, the denial may be appealed in accordance with §89(4)(a), which states in relevant part that: 

“...any person denied access to a record may within thirty days appeal in writing such denial to the head, chief executive, or governing body, who shall within ten business days of the receipt of such appeal fully explain in writing to the person requesting the record the reasons for further denial, or provide access to the record sought.”

Section 89(4)(b) was also amended, and it states that a failure to determine an appeal within ten business days of the receipt of an appeal constitutes a denial of the appeal.  In that circumstance, the appellant has exhausted his or her administrative remedies and may initiate a challenge to a constructive denial of access under Article 78 of the Civil Practice Law and Rules.


Second, until August of 2008, the Freedom of Information Law permitted an agency to charge an applicant twenty-five cents per photocopy not in excess of nine by fourteen inches, or the actual cost of reproducing any other record, except when a different fee was prescribed by statute, without further guidance (§87[1][b]).   While the Department has statutory authority to charge a different fee in some instances, we have no reason to believe that authority extends to a list of real estate licensees.  


In August of 2008 the Freedom of Information Law was amended to include new parameters for calculating the “actual cost of reproducing” records other than paper copies not in excess of nine by fourteen inches.  When it takes an agency employee more than 2 hours to prepare such record, a new §87(1)(c) permits the agency to establish a fee based on the hourly wage of the lowest paid employee capable of preparing the record, multiplied by the number of hours the employee spends preparing the record, and the cost of the storage device or media provided to the applicant, or, when the agency does not have adequate information technology equipment to prepare a copy, the actual cost of engaging an outside professional service.  In the event that more than 2 hours of employee time is necessary to prepare a record, or if it is necessary to retain an outside professional, the agency is required to inform the applicant prior to incurring the cost of preparing the record.

            The new language continues to differentiate between records that can be photocopied and are not in excess of nine by fourteen inches, in which case an agency may charge a maximum of twenty-five cents per photocopy, and “other” records, for which the actual cost of reproduction may be charged, when it takes more than two hours to prepare records.  If it is necessary, for example, for an employee to spend more than two hours culling requested data from an electronic information system, in our opinion, the agency could charge for the salary of the lowest paid employee capable of performing such work.  Similarly, if it takes an employee more than two hours to scan paper records into electronic images, it is our opinion that an agency could charge for the salary of the lowest paid employee capable of scanning the records to provide them electronically.


When preparation of a paper record in excess of nine by fourteen inches or an electronic record requires less than two hours time, the agency is permitted to charge only the actual cost of the storage devices or media provided to the applicant.  In the former case, in our opinion this would be the cost of the paper; in the latter, the cost of a disk or tape.


In the context of your request, based on the Department’s response, it is our understanding that it the list you have requested is available in electronic format, and if it can be transmitted via email, that it should be made available to you free of charge, for it takes less than two hours employee time to prepare.  

We hope that this is helpful.

CSJ:sb

cc: Darrin Derosia, Counsel’s Office
