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October 21, 2011
The staff of the Committee on Open Government is authorized to issue advisory opinions.  The ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear:


We are in receipt of your request for an advisory opinion regarding application of the Freedom of Information Law to records requested from the Town of Evans.  Specifically, you requested copies of W-2 and 1099 Forms for 2010, and provided a $100.00 deposit.  In response, you were provided with 261 pages of records with most pages listing only “one employee and an amount” despite the Town’s utilization of Paychex for its payroll, but it is your understanding that the clerk received the report in electronic format (pdf).  You questioned whether the “amount” provided was gross or base pay, based on your expectation that you would be permitted to access gross pay information.


In this regard, and as a general matter, the Freedom of Information Law is based upon a presumption of access.  Stated differently, all records of an agency are available, except to the extent that records or portions thereof fall within one or more grounds for denial appearing in §87(2)(a) through (l) of the Law.


Of primary relevance is §87(2)(b), which permits an agency to withhold record or portions of records when disclosure would result in “an unwarranted invasion of personal privacy.”  Payroll information, however, has been found by the courts to be available [see e.g., Miller v. Village of Freeport, 379 NYS 2d 517, 51 AD 2d 765, (1976); Gannett Co. v. County of Monroe, 59 AD 2d 309 (1977), aff'd 45 NYS 2d 954 (1978)]. In addition, this Committee has advised and the courts have upheld the notion that records that are relevant to the performance of the official duties of public employees are generally available, for disclosure in such instances would result in a permissible as opposed to an unwarranted invasion of personal privacy [Gannett, supra; Capital Newspapers v. Burns, 109 AD 2d 292, aff'd 67 NY 2d 562 (1986) ; Steinmetz v. Board of Education, East Moriches, Sup. Ct., Suffolk Cty., NYLJ, October 30, 1980; Farrell v. Village Board of Trustees, 372 NYS 2d 905 (1975) ; and Montes v. State, 406 NYS 664 (Court of Claims 1978)]. As stated prior to the enactment of the Freedom of Information Law, payroll records:

“...represent important fiscal as well as operational information. The identity of the employees and their salaries are vital statistics kept in the proper recordation of departmental functioning and are the primary sources of protection against employment favoritism. They are subject therefore to inspection” Winston v. Mangan, 338 NYS 2d 654, 664 (1972)]. 


Further, with respect to access to salary information, we point out that with certain exceptions, the Freedom of Information Law does not require an agency to create records; however, a payroll list of employees is included among the records required to be kept. Specifically, §87(3)(b) states in relevant part that:

“Each agency shall maintain... 

(b) a record setting forth the name, public office address, title and salary of every officer or employee of the agency... “

As such, a payroll record that identifies all officers or employees by name, public office address, title and salary must be prepared to comply with the Freedom of Information Law. 


In direct response to the question that you raised regarding access to gross wages, as reflected on a W-2 or 1099 Form, it is our opinion that there would be no basis on which an agency could rely to deny access to those portions of such records that are reflective of payments made to employees and contractors.  Gross wages, in other words, would be required to be made public upon request.  


This conclusion was confirmed by judicial decision, in which the court cited an advisory opinion rendered by this office (Day v. Town of Milton, Supreme Court, Saratoga County, April 27, 1992), a copy of which is attached.  


With respect to the other fields of information that are contained on a typical W-2 Form, it is likely that an agency could deny access to those portions that would, if disclosed, constitute an unwarranted invasion of personal privacy.  This would include, in our opinion, most fields or boxes on the W-2 Form, except the employee’s name and wages, and perhaps the employer identification number. The employee’s home address, social security number and any amounts that are withheld for tax or other purposes, in our opinion, would not be required to be released, as disclosure would cause an unwarranted invasion of personal privacy.


We note that an issue that might have been similar to yours arose in Boni v. Mills, Supreme Court, Ulster County, February 27, 2003. Citing the defendant school district’s memorandum, the Court dismissed the case based on a finding that petitioner “failed to allege any FOIL violation which occurred when the District decided to provide her with copies of the District Treasurer’s monthly reports in lieu of the considerably more voluminous monthly bank statements which she had sought”. Referencing the district’s memorandum, the court indicated that there was no significant difference between the 295 monthly reports of the Treasurer, and the 2,880 pages of bank statements, that those two kinds of documents “included virtually the equivalent information”, and that the Treasurer’s reports were readily available in a file drawer, but that the 72 months of bank statements would involve the assignment of an employee to make redactions. 


In your case, if the Town provided gross salary information of named employees, it would appear that such information is essentially the same as that which is available from the requested forms, and that in providing the information in report form, similar to the school district’s allocation of resources in Boni, the town has conveyed the requested information to you in a manner which is efficient and economical.  On the other hand, if the information provided was not that which was requested, we do not believe the Town should retain the fee submitted.


With respect to fees charged, from our perspective, every law must be implemented in a manner that gives reasonable effect to its intent, and we point out that in its statement of legislative intent, (84 of the Freedom of Information Law states that “it is incumbent upon the state and its localities to extend public accountability wherever and whenever feasible.”  When information is maintained electronically and yet requested in paper, we recommend that the agency prepare the paper copy in a reasonable manner.  This would include, in our opinion, taking reasonable steps to minimize the number of pages of paper produced.  For example, if there were 200 W-2 and 1099 Forms issued in the year 2010 (one page each), and the information from those forms is maintained in an electronic database, the number of pages generated in response to a request for such information should not likely exceed 200 pages.  Further, as previously referenced, in 2006 the Freedom of Information Law was amended to provide as follows:

“When an agency has the ability to retrieve or extract a record or data maintained in a computer storage system with reasonable effort, it shall be required to do so. When doing so requires less employee time than engaging in manual retrieval or redactions from non-electronic records, the agency shall be required to retrieve or extract such record or data electronically. Any programming necessary to retrieve a record maintained in a computer storage system and to transfer that record to the medium requested by a person or to allow the transferred record to be read or printed shall not be deemed to be the preparation or creation of a new record.”
Accordingly, it is our opinion that should the Town, through Paychex, have the capacity to generate a list of employee/contractor names and gross wages, it would be required to do so. In that event, the Town would be authorized to charge a fee based on the amount billed by Paychex.

We hope that this is helpful.








Sincerely,








Camille S. Jobin-Davis







Assistant Director



CSJ:sb
cc: Andre Eszak, Director of Finance

