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January 27, 2012
E-Mail
TO:



FROM:  
Camille S. Jobin-Davis, Assistant Director

The staff of the Committee on Open Government is authorized to issue advisory opinions.  The ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear:


This is in response to your request for an advisory opinion regarding application of the Open Meetings Law to a joint gathering of the Nunda Town and Village Boards.  Please accept our apology for the delay in responding.


In conjunction with your request, the Village of Nunda submitted copies of meeting minutes from various meetings in 2010 and 2011, highlighting certain motions for entry into executive session, along with various records marked “confidential.”  For reasons set forth below, although there may be grounds for withholding portions of certain records, we believe that the documents submitted are not “confidential” and may be disclosed, at least in part.

First, we note that the Open Meetings Law requires that a procedure be accomplished, during an open meeting, before a public body may enter into an executive session. Specifically, §105(1) states in relevant part that: 

“Upon a majority vote of its total membership, taken in an open meeting pursuant to a motion identifying the general area or areas of the subject or subjects to be considered, a public body may conduct an executive session for the below enumerated purposes only...”
Based on the foregoing, a motion to conduct an executive session must include reference to the subject or subjects to be discussed and it must be carried by majority vote of a public body’s membership before such a session may validly be held. The ensuing provisions of §105(1) specify and limit the subjects that may appropriately be considered during an executive session. Therefore, a public body may not conduct an executive session to discuss the subject of its choice. 


Second, although it is used frequently, the term “personnel” appears nowhere in the Open Meetings Law. Although one of the grounds for entry into executive session often relates to personnel matters, from our perspective, the term is frequently cited in a manner that is misleading or causes unnecessary confusion. To be sure, some issues involving “personnel” may be properly considered in an executive session; others, in our view, cannot. Further, certain matters that have nothing to do with personnel may be discussed in private under the provision that is ordinarily cited to discuss personnel. 


The language of the so-called “personnel” exception, §105(1)(f) of the Open Meetings Law, is limited and precise. In terms of legislative history, as originally enacted, the provision in question permitted a public body to enter into an executive session to discuss:

“...the medical, financial, credit or employment history of any person or corporation, or matters leading to the appointment, employment, promotion, demotion, discipline, suspension, dismissal or removal of any person or corporation...”
Under the language quoted above, public bodies often convened executive sessions to discuss matters that dealt with “personnel” generally, tangentially, or in relation to policy concerns. However, the Committee consistently advised that the provision was intended largely to protect privacy and not to shield matters of policy under the guise of privacy.


Even when §105(1)(f) may be validly asserted, it has been advised that a motion describing the subject to be discussed as “personnel” or “personnel issues” is inadequate, and that the motion should be based upon the specific language of §105(1)(f). For instance, a proper motion might be: “I move to enter into an executive session to discuss the employment history of a particular person (or persons)”. Such a motion would not in our opinion have to identify the person or persons who may be the subject of a discussion.  By means of the kind of motion suggested above, members of a public body and others in attendance would have the ability to know that there is a proper basis for entry into an executive session.  Absent such detail, neither the members nor others may be able to determine whether the subject may properly be considered behind closed doors.


It is noted that the Appellate Division has confirmed the advice rendered by this office. In discussing §105(1)(f) in relation to a matter involving the establishment and functions of a position, the Court stated that:

“...the public body must identify the subject matter to be discussed (See, Public Officers Law § 105 [1]), and it is apparent that this must be accomplished with some degree of particularity, i.e., merely reciting the statutory language is insufficient (see, Daily Gazette Co. v Town Bd., Town of Cobleskill, 111 Misc 2d 303, 304-305). Additionally, the topics discussed during the executive session must remain within the exceptions enumerated in the statute (see generally, Matter of Plattsburgh Publ. Co., Div. of Ottaway Newspapers v City of Plattsburgh, 185 AD2d §18), and these exceptions, in turn, ‘must be narrowly scrutinized, lest the article’s clear mandate be thwarted by thinly veiled references to the areas delineated thereunder’ (Weatherwax v Town of Stony Point, 97 AD2d 840, 841, quoting Daily Gazette Co. v Town Bd., Town of Cobleskill, supra, at 304; see, Matter of Orange County Publs., Div. of Ottaway Newspapers v County of Orange, 120 AD2d 596, lv dismissed 68 NY 2d 807).

“Applying these principles to the matter before us, it is apparent that the Board’s stated purpose for entering into executive session, to wit, the discussion of a ‘personnel issue’, does not satisfy the requirements of Public Officers Law § 105 (1) (f). The statute itself requires, with respect to personnel matters, that the discussion involve the ‘employment history of a particular person” (id. [emphasis supplied]). Although this does not mandate that the individual in question be identified by name, it does require that any motion to enter into executive session describe with some detail the nature of the proposed discussion (see, State Comm on Open Govt Adv Opn dated Apr. 6, 1993), and we reject respondents’ assertion that the Board’s reference to a ‘personnel issue’ is the functional equivalent of identifying ‘a particular person’“ [Gordon v. Village of Monticello, 620 NY 2d 573, 575; 209 AD 2d 55, 58 (1994)].

In short, the characterization of an issue as a “personnel issue” is inadequate, for it fails to enable the public or even members of the Board to know whether subject at hand may properly be considered during an executive session.


Our review of minutes from meetings held over the course of one year includes motions for entry into executive session “for the purpose of discussing issues with the water system”, “to discuss personnel”, “to discuss the Police Department” and “the Employee Policy”.  Various handwritten notations on the minutes indicate the alleged nature of the conversations held in executive sessions.  Minutes from the joint meeting that you referenced indicate your objection to a motion to enter into executive session to discuss Code Enforcement and Zoning, and then the subsequent motion “to discuss the employment history of certain individuals of the Town and Village”.  A handwritten note indicates “discussion on Zoning Officer Sal NiCastro and possible elimination or position for Village Deputy Officer is Robert Lloyd current CEO/ZO for Town.  


It is our opinion that it is necessary for the Village Board to clarify its motions and limit its discussions in executive sessions in order to maintain compliance with the Open Meetings Law and avoid the risk of a lawsuit.  For example, if the discussion pertained to a particular employee’s employment history or job performance, the discussion would be appropriate for executive session. On the other hand, if the conversation turned to whether a position should be eliminated or added, because it does not relate to an individual person, it is our opinion that the case law outlined above would require that the board have had such discussion in public.


We hope that this opinion is helpful in differentiating between the conversations that must occur in public and those that are permitted to be held in private, and offer the resources of our website which includes copies of hundreds of advisory opinions on these and other topics, for educational purposes.


Turning now to the additional issue of the three documents forwarded by the Village and marked “Confidential”, we note that the Freedom of Information Law, much like the Open Meetings Law, is based upon a presumption of access.  Stated differently, all records of an agency are available, except to the extent that records or portions thereof fall within one or more grounds for denial appearing in §87(2)(a) through (l) of the Law.


The primary issue here involves the meaning and scope of the term “confidential.” It is emphasized that in most instances, even when records may be withheld under the Freedom of Information Law or when a public body, such as a village board of trustees, may conduct an executive session, there is no obligation to do so. The only instances, in our view, in which members of a public body are prohibited from disclosing information would involve matters that are indeed confidential. When a public body has the discretionary authority to disclose records or to discuss a matter in public or in private, we do not believe that the matter can properly be characterized as “confidential.


Many judicial decisions have focused on access to and the ability to disclose records, and this office has considered the New York Freedom of Information Law, the federal Freedom of Information Act, and the Open Meetings Law in its analyses of what may be “confidential.” To be confidential under the Freedom of Information Law, we believe that records must be “specifically exempted from disclosure by state or federal statute” in accordance with §87(2)(a). 

Similarly, §108(3) of the Open Meetings Law refers to matters made confidential by state or federal law as “exempt” from the provisions of that statute.


Both the state’s highest court, the Court of Appeals, and federal courts in construing access statutes have determined that the characterization of records as “confidential” or “exempted from disclosure by statute” must be based on statutory language that specifically confers or requires confidentiality. As stated by the Court of Appeals:

“Although we have never held that a State statute must expressly state it is intended to establish a FOIL exemption, we have required a showing of clear legislative intent to establish and preserve that confidentiality which one resisting disclosure claims as protection” [Capital Newspapers v. Burns, 67 NY2d 562, 567 (1986)].

In like manner, in construing the equivalent exception to rights of access in the federal Act, it has been found that:

“Exemption 3 excludes from its coverage only matters that are:

specifically exempted from disclosure by statute (other than section 552b of this title), provided that such statute (A) requires that the matters be withheld from the public in such a manner as to leave no discretion on the issue, or (B) establishes particular criteria for withholding or refers to particular types of matters to be withheld.

“5 U.S.C. § 552(b)(3) (1982) (emphasis added). Records sought to be withheld under authority of another statute thus escape the release requirements of FOIA if – and only if – that statute meets the requirements of Exemption 3, including the threshold requirement that it specifically exempt matters from disclosure. The Supreme Court has equated ‘specifically’ with ‘explicitly.’ Baldridge v. Shapiro, 455 U.S. 345, 355, 102 S. Ct. 1103, 1109, 71 L.Ed.2d 199 (1982). ‘[O]nly explicitly non-disclosure statutes that evidence a congressional determination that certain materials ought to be kept in confidence will be sufficient to qualify under the exemption.’ Irons & Sears v. Dann, 606 F.2d 1215, 1220 (D.C.Cir.1979) (emphasis added). In other words, a statute that is claimed to qualify as an Exemption 3 withholding statute must, on its face, exempt matters from disclosure”[Reporters Committee for Freedom of the Press v. U.S. Department of Justice, 816 F.2d 730, 735 (1987); modified on other grounds,831 F.2d 1184 (1987); reversed on other grounds, 489 U.S. 789 (1989); see also British Airports Authority v. C.A.B., D.C.D.C.1982, 531 F.Supp. 408; Inglesias v. Central Intelligence Agency, D.C.D.C.1981, 525 F.Supp, 547; Hunt v. Commodity Futures Trading Commission, D.C.D.C.1979, 484 F.Supp. 47; Florida Medical Ass’n, Inc. v. Department of Health, Ed. & Welfare, D.C. Fla.1979, 479 F.Supp. 1291].


In short, to be “exempted from disclosure by statute”, both state and federal courts have determined that a statute must leave no discretion to an agency: it must withhold such records.


In contrast, when records are not exempted from disclosure by a separate statute, both the Freedom of Information Law and its federal counterpart are permissive. Although an agency may withhold records in accordance with the grounds for denial appearing in §87(2), the Court of Appeals held that the agency is not obliged to do so and may choose to disclose, stating that:

“...while an agency is permitted to restrict access to those records falling within the statutory exemptions, the language of the exemption provision contains permissible rather than mandatory language, and it is within the agency’s discretion to disclose such records...if it so chooses” (Capital Newspapers, supra, 567). 

The only situations in which an agency cannot disclose would involve those instances in which a statute other than the Freedom of Information Law prohibits disclosure. The same is so under the federal Act. While a federal agency may withhold records in accordance with the grounds for denial, it has discretionary authority to disclose. Stated differently, there is nothing inherently confidential about records that an agency may choose to withhold or disclose; only when an agency has no discretion and must deny access would records be confidential or “specifically exempted from disclosure by statute” in accordance with §87(2)(a).


Finally, in addition to withholding an employee’s home address based on §89(7), in our opinion there may be grounds to redact portions of the three records marked “Confidential” pursuant to a FOIL request.  The records are intra-agency communications from the Mayor and the Board in which two separate employees are directed to (a) reimburse the Village for a pair of boots, and (b) and maintain a current driver’s license in keeping with the requirements of the position.  To the extent that the reimbursement issue was discussed during the course of an open meeting and the letter issued pursuant to Board action, there would be no basis to deny access to the letter.  Portions of the communications sent to the employee who failed to maintain a current driver’s license, on the other hand, might justifiably be withheld as an unwarranted invasion of personal privacy, although the passage of time and the employee’s subsequent termination, in our opinion, would minimize such authority.


We hope that this is helpful.

 CSJ:sb
cc: Jack Morgan, Deputy Mayor
