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February 29, 2012
The staff of the Committee on Open Government is authorized to issue advisory opinions.  The ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear :


We are in receipt of your request for an advisory opinion regarding application of the Freedom of Information Law to records requested from the Department of Corrections and Community Supervision.  Specifically, as you have requested and received in years past, you sought a copy of the Department’s “criminal database,” which was interpreted by the Department as a request for “the media under custody file and the media release/discharge file.”  


On appeal, access to the list of those who are currently and were formerly in the custody of the Department was repeatedly denied based on §89(2)(b) of the Freedom of Information Law, pursuant to which an agency may deny access to a list of names and addresses if such lists would be used for solicitation or fund-raising purposes.  Although you indicated that your intent was not associated with a solicitation or fund-raising purpose and that you would be willing to submit  written certification to that effect, the Department denied access based §89(2)(b), in reliance on the intent of §9 of the Correction Law, which was amended in 2010.  As described by the Department, the intent of §9 is “to limit the availability of conviction information to the general public, so as to reduce the misuse of the information to deny employment and housing opportunities.”  


Despite your assurances, the Department provided the following rationale in response to your requests and appeals:
 “Your company’s name and website make it clear, however, that it uses the downloaded computer files to conduct ‘resident screening,’ that may include automated criminal record notification to leasing staff.  Were the Department to continue to provide you with the downloaded files in the face of Correction Law § 9, it would be thwarting the clear intent of that law by facilitating the creation or updating of a searchable database that would include crimes committed more than five years after the expiration of an inmate’s sentence of imprisonment and any period of parole or post-release supervision.”


Correction Law §9 sets forth as follows:

“§ 9.  Access to inmate information via the internet. Notwithstanding any provision of law to the contrary, any information relating to the conviction of a person, except for a person convicted of an offense that would make such person ineligible for merit time under section eight hundred three of this chapter or an offense for which registration as a sex offender is required as set forth in subdivision two or three of section one hundred sixty-eight-a of this chapter, that is posted on a website maintained by or for the department, under article six of the public officers law, may be posted on such website for a period not to exceed five years after the expiration of such person's sentence of imprisonment and any period of parole or post-release supervision; provided, however, that in the case of a person who has been committed to the department on more than one occasion, the department may post conviction information relating to any prior commitment on such website for a period not to exceed five years after the expiration of such person's  sentence  of imprisonment and any period of parole or post-release supervision arising from the most recent commitment to the department.”


In sum, with some exceptions and qualifications, the statute permits the Department to post conviction information online, on websites maintained by the Department, for a period not to exceed five years.  There is no prohibition regarding access to such information within the language of the statute.  


In this regard, we note first, as a general matter, that the Freedom of Information Law is based upon a presumption of access. Stated differently, all records of an agency are available, except to the extent that records or portions thereof fall within one or more grounds for denial appearing in §87(2)(a) through (l) of the Law. 


The initial ground for denial, §87(2)(a), pertains to records that “are specifically exempted from disclosure by state or federal statute.”  While it is not the Department’s position that the information contained in the record that you seek is “confidential”, essentially, its reliance on Correction Law §9 involves an attempt to make records of inmate names and addresses unavailable in bulk format.  

Many judicial decisions have focused on access to and the ability to disclose records, and this office has considered the New York Freedom of Information Law, the federal Freedom of Information Act, and the Open Meetings Law in its analyses of what may be “confidential.” To be confidential under the Freedom of Information Law, we believe that records must be “specifically exempted from disclosure by state or federal statute” in accordance with §87(2)(a). 


The Court of Appeals and federal courts in construing access statutes have determined that the characterization of records as “confidential” or “exempted from disclosure by statute” must be based on statutory language that specifically confers or requires confidentiality. As stated by the Court of Appeals:

“Although we have never held that a State statute must expressly state it is intended to establish a FOIL exemption, we have required a showing of clear legislative intent to establish and preserve that confidentiality which one resisting disclosure claims as protection” [Capital Newspapers v. Burns, 67 NY2d 562, 567 (1986)].


In like manner, in construing the equivalent exception to rights of access in the federal Act, it has been found that:

“Exemption 3 excludes from its coverage only matters that are:

specifically exempted from disclosure by statute (other than section 552b of this title), provided that such statute (A) requires that the matters be withheld from the public in such a manner as to leave no discretion on the issue, or (B) establishes particular criteria for withholding or refers to particular types of matters to be withheld.

“5 U.S.C. § 552(b)(3) (1982) (emphasis added). Records sought to be withheld under authority of another statute thus escape the release requirements of FOIA if – and only if – that statute meets the requirements of Exemption 3, including the threshold requirement that it specifically exempt matters from disclosure. The Supreme Court has equated ‘specifically’ with ‘explicitly.’ Baldridge v. Shapiro, 455 U.S. 345, 355, 102 S. Ct. 1103, 1109, 71 L.Ed.2d 199 (1982). ‘[O]nly explicitly non-disclosure statutes that evidence a congressional determination that certain materials ought to be kept in confidence will be sufficient to qualify under the exemption.’ Irons & Sears v. Dann, 606 F.2d 1215, 1220 (D.C.Cir.1979) (emphasis added). In other words, a statute that is claimed to qualify as an Exemption 3 withholding statute must, on its face, exempt matters from disclosure”[Reporters Committee for Freedom of the Press v. U.S. Department of Justice, 816 F.2d 730, 735 (1987); modified on other grounds,831 F.2d 1184 (1987); reversed on other grounds, 489 U.S. 789 (1989); see also British Airports Authority v. C.A.B., D.C.D.C.1982, 531 F.Supp. 408; Inglesias v. Central Intelligence Agency, D.C.D.C.1981, 525 F.Supp, 547; Hunt v. Commodity Futures Trading Commission, D.C.D.C.1979, 484 F.Supp. 47; Florida Medical Ass’n, Inc. v. Department of Health, Ed. & Welfare, D.C. Fla.1979, 479 F.Supp. 1291].


In short, to be “exempted from disclosure by statute”, both state and federal courts have determined that a statute must leave no discretion to an agency: it must withhold such records. We find no such express provision in Correction Law §9 and know of no state or federal law that would prohibit access to the requested record.  Further, as the Department notes in its response, such information may be obtained on an individual look-up basis through the Department’s website.  Accordingly, in our opinion, the names and addresses that you seek are not “confidential” under state or federal law.


In sum, unless the data sought would be used for solicitation or fund-raising purposes, we believe that it is accessible under the Freedom of Information Law.


We hope that this is helpful.








Sincerely,








Camille S. Jobin-Davis







Assistant Director
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cc: Chad Powell, Administrative Assistant
      William Gonzalez, Deputy Counsel

