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March 22, 2012
 SEQ CHAPTER \h \r 1 The staff of the Committee on Open Government is authorized to issue advisory opinions.  The ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear :


This is in response to your request for an advisory opinion regarding application of the Freedom of Information Law to a request for records made to the City of Binghamton.  Specifically, in response to your request to review every FOIL request received by the City since January 11, 2011, and all replies to same, you were informed that the total fee for reviewing the materials would amount to $6,918.20. 


The Clerk initially responded with an offer to permit you to review copies of all FOIL requests submitted, along with an Excel spreadsheet outlining multiple items, including how the City responded.  As indicated, you were welcome to review such records pending the Clerk’s collection and review of the many FOIL responses, including those provided by the Police and Fire Departments.  It is our impression that you declined the Clerk’s offer to inspect such records, despite it being, in our opinion, an opportunity for you to refine your request in a reasonable manner.


Nevertheless, after further communications, and your indication that you wished to review responses from the Police and Fire Departments inclusive, you were informed of the total cost for review of such records, along with a breakdown, by Department, of the volume and format of the records.  


This will confirm the City Clerk’s reference to the fee provisions contained within the Freedom of Information Law.  As indicated, §87(1)(b)(iii) refers to “the fees for copies of records which shall not exceed twenty-five cents per photocopy not in excess of nine by fourteen inches, or the actual cost of reproducing any other record...” (emphasis added).  “Any other record” would involve that which is larger than nine by fourteen inches or which is maintained and reproduced electronically.  Only in that latter circumstance would new provisions involving the actual cost of reproduction authorize an agency to charge a fee based on the salary of an employee or outside service.  Further, the new provisions concerning the actual cost of preparing copies of records specify that “preparing a copy shall not include search time or administrative costs” [see (87(1)(c)(iv)].


 We note that you requested the opportunity to inspect records from each Department within the City, some of which are maintained electronically, and some of which exist only in paper format, and therein may lie the difficulty in this situation.


For example, responses directly from the Clerk’s office, which exist only in electronic format, would require printing in order to allow for inspection.  The clerk noted there is a charge of $.25 per page for 26 pages, or $6.50.  Were you to request an electronic copy of such records, and if the Clerk were capable of sending such responses to you electronically, we agree, there would be no basis to charge $.25 per page, and any fee associated with providing such electronic copies could only be based on the amount of time necessary for the clerk to print the records.  Because the records are maintained electronically, however, we believe the agency has authority to charge $.25 per page to prepare a paper copy. Because you would be required to pay the per page fee, we believe that not only would you be permitted to inspect the paper copies, but that you could keep them.


A situation involving a larger amount of records stored electronically is taken from the Code Enforcement/Building & Construction Department, which indicated that it would require 25 hours, at $12.378 per hour, or $309.45 to convert approximately 1,000 pages of records from electronic to paper format.  In addition, the Clerk would charge $.25 per page or $250.  As noted above, while the City has authority to charge a per page fee when records are maintained electronically, for it would be required to produce a paper copy for inspection, the agency is not entitled to also charge for the time spent converting the electronic record to paper.  The statute provides for either collection of a per page fee for photocopies, or the actual cost of producing any other record.  In this example, it is likely that the agency could charge the hourly fee for time spent printing the records, but not the per page fee. 


We note that when a Department indicated that it maintained copies of FOIL responses in paper format, inspection was offered at no charge, in keeping with law.


Finally, with respect to records of FOIL responses maintained by the Police Department,  again, when records are stored electronically, the agency has the option of either charging for time spent printing the records onto paper, or the per page fee.  It is clear from the text of the law, however, that an agency does not have authority to charge for time it spends reviewing or redacting records to make them ready for inspection or copying.  Accordingly, the fees attributed to records of the Police Department would be much less. And only if it has authority to redact a record prior to inspection would the agency be permitted to charge a per page fee for inspection of a record that currently exists in paper format.


For further analysis of these and other issues associated with fees for inspecting records, additional advisory opinions are enclosed herein.


We hope that this is helpful.














Sincerely,



















Camille S. Jobin-Davis







Assistant Director
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