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 SEQ CHAPTER \h \r 1 The staff of the Committee on Open Government is authorized to issue advisory opinions.  The ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear:



I have received your correspondence and hope that you will accept our apologies for the delay in response.


You have sought an advisory opinion concerning situations that have been reported to the Committee on Open Government with increasing frequency in recent years.  In short, requests have been and are being made pursuant to the Freedom of Information Law (FOIL) that are, in your words, “extraordinarily burdensome.”  A primary issue, in my view and as you suggested, involves the standard appearing in section 89(3)(a) of FOIL, that a request must “reasonably describe” the records sought.


That standard was considered by the Court of Appeals more than twenty-five years ago.  In consideration of the advances in information technology that have occurred since that decision was rendered, we believe that the standard should be reconsidered.


By way of background, when FOIL was originally enacted in 1974, it required that an applicant seek “identifiable” records.  In too many instances, because the public could not name or identify the particular record of interest, it was all but impossible to use FOIL effectively and in a manner consistent with its intent.  That version of FOIL was repealed and replaced with a new statute in 1978.  Although there have been amendments enacted, its structure and many of its elements remain unchanged.  Among the reforms included in the 1978 law was a revision of an applicant’s burden in seeking records.  As a general matter, when an agency has the ability to locate and identify records based on the terms of a request, an applicant would have met the responsibility of reasonably describing the records.


Konigsberg v. Coughlin [68 NY2d 245 (1986)] involved a request by an individual who for years had been and remains incarcerated in state correctional facilities and who requested all records that could be found that identified him by name or inmate identification number.  The agency was able locate more than 2,300 pages of material, and due to that volume, contended that the request failed to reasonably describe the records sought.  In rejecting that contention, the Court of Appeals held that  SEQ CHAPTER \h \r 1the agency could not reject the request due to its breadth and also stated that:

“respondents have failed to supply any proof whatsoever as to the nature - or even the existence - of their indexing system:  whether the Department's files were indexed in a manner that would enable the identification and location of documents in their possession (cf. National Cable Tel. Assn. v Federal Communications Commn., 479 F2d 183, 192 [Bazelon, J.] [plausible claim of nonidentifiability under Federal Freedom of Information Act, 5 USC section 552 (a) (3), may be presented where agency’s indexing system was such that ‘the requested documents could not be identified by retracing a path already trodden.  It would have required a wholly new enterprise, potentially requiring a search of every file in the possession of the agency’])” (id. at 250).


In my view, whether a request reasonably describes the records sought, as suggested by the Court of Appeals, may be dependent upon the terms of a request, as well as the nature of an agency’s filing or record-keeping system.  In Konigsberg, it appears that the agency was able to locate the records on the basis of an inmate's name and identification number.  That decision also indicates, however, that the agency was not required to retrieve records that were not indexed by name or number. 

Konigsberg was rendered in an era in which most records were maintained on paper, and the ability locate, identify and retrieve records often involved paper based systems in which records were generally filed alphabetically, chronologically, or perhaps by geographical location.  Unless a request is made in a manner consistent with a particular filing system, a request might not meet the requirement of reasonably describing the records.  

By means of example, assuming that a telephone directory is an agency record and an applicant requests all the listings in the directory identifying those people whose last name is Smith.  Even if there are ten thousand Smiths, the request would reasonably describe the records, because the items in a telephone directory are listed by last name in alphabetical order.  But what if the applicant then requests all of the listings for those people whose first name is John?  The request would be specific, and because John is a common name, we know that there are listings of individuals with that first name. Finding them, however, would necessitate a review of thousands of listings, one by one.  We have advised that in analogous situations, such a request would not reasonably describe the records sought and that FOIL does not require that an agency engage in herculean efforts in attempting to locate all those named John, or in essence, the needles in the haystack.  Even though we know that the needles are there, somewhere, FOIL would not require that an agency go through the haystack in an effort to locate the needles.

An analysis of that nature applies well, in our view, in relation to requests for records that are not maintained or retrievable electronically.  What if the information equivalent to that contained in a paper telephone directory is maintained electronically, and by entering queries on a keyboard or engaging in a similar exercise, an agency employee can quickly extract all of the listings pertaining to those people whose first name is John?  Based on judicial precedent, as well as relatively recent amendments to FOIL, an agency would be required to do so.  Section 89(3)(a) of FOIL now includes a provision indicating that when an agency has the ability to extract information contained in an electronic information system with reasonable effort, it is required to do so.

Extracting all of the Johns in the telephone directory maintained in the directory may be quick and easy, and determining rights of access may be equally easy.  Many requests, however, may require lengthy and complex reviews of records in order to determine the extent to which they may be disclosed, or conversely, may or perhaps must be withheld.

A recent inquiry involved a request by an employee of a state agency for all email communications between or among other named agency staff that include the name of that employee.  Due to advances in information technology, the agency has the ability to locate, identify and retrieve those communications with reasonable effort.  Through the use of a search engine, the agency was able to locate and retrieve thousands of email communications containing the applicant’s name.  

Unlike a request for telephone listings, the content of email communications differs in each such communication.  Many of those communications include the names of persons other than the employee who made the request, and it is likely that some aspects of those records may or must be redacted on the ground that disclosure would constitute “an unwarranted invasion of personal privacy” in accordance with sections 87(2)(b) and 89(2)(b) of FOIL.  Virtually all of the communications would constitute “intra-agency material” falling within the scope of section 87(2)(g).  Under that provision, some aspects of those communications may be withheld, but others must be disclosed.

The point is that, to give effect to FOIL, and to respond to a request that identifies thousands of email communications, each email must be read and reviewed individually in order determine rights of access.  The time and effort needed to do so is more than substantial.  Nevertheless, based on the standard prescribed by Konigsberg, it is possible, if not likely, that a court would determine that an agency is required to engage in an effort of that magnitude.

You alluded to a request for all records contained within a file cabinet and suggested that, with modern search capacities, some requests involve the content of a “virtual” file cabinet.  I agree, and your suggestion brings to mind an opinion rendered several years ago involving a request for all records contained in several file cabinets located in or near the office of a certain agency employee. It was advised in that situation that the request did not reasonably describe the records, and that the guidance offered in Fisher & Fisher v. Davison (Supreme Court, New York  County, September 27, 1988) was applicable. The court referred to and rejected a voluminous request, finding that:

“Petitioner’s actual demand transcends a normal or routine request by a taxpayer.   It…bring[s] in its wake an enormous administrative burden that would interfere with the day-to-day operations of an already heavily burdened bureaucracy.”


Similarly, inquiries have been directed to this office concerning requests for all email communications transmitted or received by a particular government officer or employee over a period of several years, without regard to subject matter or content.  In the case of many officers or employees, there would be thousands of email communications involving scores of topics.  Review of those communications to ascertain rights of access would, in the words of the decision cited above, “transcend a normal…request…”


In consideration of the realities associated with the potential of information technology and the ability to search for, locate and retrieve many thousands of records, we believe that the standard in FOIL, reasonably describing records sought in accordance with the guidance offered by the Court of Appeals in 1986, is outdated and merits modification.


In our view, a request for email encompassing thousands of communications, each of which would require review to determine rights of access, might not be considered to have met the standard of  reasonably describing the records.  Rather, if a request can be framed in relation to a particular issue or subject, and if a search can be made and records or data can be retrieved, extracted or located in conjunction with that issue or subject, the request might be found to have reasonably described the records sought.  A request for “all” records, without limitation, that include a certain name, for example, might not be found to reasonably describe the records when a search using that name produces thousands of email communications or other records irrespective of the content of those items.


If the standard in Konigsberg is preserved, and if a request is valid but voluminous, FOIL offers the flexibility necessary to enable an agency to comply with law without creating unnecessary burden or interference with its legal obligations or functions.


As are likely aware, §89(3)(a) of FOIL states that:

“Each entity subject to the provisions of this article, within five business days of the receipt of a written request for a record reasonably described, shall make such record available to the person requesting it, deny such request in writing or furnish a written acknowledgement of the receipt of such request and a statement of the approximate date, which shall be reasonable under the circumstances of the request, when such request will be granted or denied...”


It is noted that new language was added to that provision in 2005 stating that:

“If circumstances prevent disclosure to the person requesting the record or records within twenty business days from the date of the acknowledgement of the receipt of the request, the agency shall state, in writing, both the reason for the inability to grant the request within twenty business days and a date certain within a reasonable period, depending on the circumstances, when the request will be granted in whole or in part.”  


Based on the foregoing, an agency must grant access to records, deny access in writing, or acknowledge the receipt of a request within five business days of receipt of a request.  When an acknowledgement is given, it must include an approximate date not to exceed twenty business days indicating when it can be anticipated that a request will be granted or denied.  However, if it is known that circumstances prevent the agency from granting access within twenty business days, or if the agency cannot grant access by the approximate date given and needs more than twenty business days to grant access, it must provide a written explanation of its inability to do so and a specific date by which it will grant access.  That date must be reasonable in consideration of the circumstances of the request.


In a judicial decision concerning the reasonableness of a delay in disclosure that cited and confirmed the advice rendered by this office concerning reasonable grounds for delaying disclosure, it was held that:

“The determination of whether a period is reasonable must be made on a case by case basis taking into account the volume of documents requested, the time involved in locating the material, and the complexity of the issues involved in determining whether the  materials fall within one of the exceptions to disclosure.  Such a standard is consistent with some of the language in the opinions, submitted by petitioners in this case, of the Committee on Open Government, the agency charged with issuing advisory opinions on FOIL”(Linz v. The Police Department of the City of New York, Supreme Court, New York County, NYLJ, December 17, 2001).


We hope that foregoing is of value and that we have been of assistance.








Sincerely,



















Robert J. Freeman







Executive Director
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