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June 29, 2012
The staff of the Committee on Open Government is authorized to issue advisory opinions.  The ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear :

This is in response to your request for advice regarding application of the Freedom of Information Law to records requested from the Town of Boylston.  Specifically, you requested copies of “general and highway account abstracts” that were “on the table next to the Town Clerk” at a recent Board meeting.  As directed by the Clerk, you submitted your request in writing, including a request for a copy of a letter from the New York Municipal Insurance Reciprocal (NYMIR) regarding proof of the ability of highway employees to perform duties. 


In this regard, we note that an agency may, pursuant to §89(3) of the Freedom of Information Law, require that a request be made in writing.  Attached is an explanation of the time limits for responding to requests made pursuant to the Freedom of Information Law.  While there is nothing in the Freedom of Information Law that would require an agency to provide a copy of a record on demand, it has long been our advice that when records are clearly available to the public under the Freedom of Information Law, and if they are readily retrievable, there may be no basis for a delay in disclosure.


The Freedom of Information Law is based upon a presumption of access.  Stated differently, all records of an agency are available, except to the extent that records or portions thereof fall within one or more grounds for denial appearing in §87(2)(a) through (l) of the Law.


The abstracts that you mention may be the same in substance as that required to be  maintained and made available pursuant to §29(4) of the Town Law. That provision states that the Supervisor:

“Shall keep an accurate and complete account of the receipt and disbursement of all moneys which shall come into his hands by virtue of his office, in books of account in the form prescribed by the state department of audit and control for all expenditures under the highway law and in books of account provided by the town for all other expenditures. Such books of account shall be public records, open and available for inspection at all reasonable hours of the day, and, upon the expiration of his term, shall be filed in the office of the town clerk.”


In addition, subdivision (1) of §119 of the Town Law states in part that:

“When a claim has been audited by the town board the town clerk shall file the same in numerical order as a public record in his office and prepare an abstract of the audited claims specifying the number of the claim, the name of the claimant, the amount allowed and the fund and appropriation account chargeable therewith and such other information as may be deemed necessary and essential, directed to
the supervisor of the town, authorizing and directing him to pay to the claimant the amount allowed upon his claim.”


That provision also states that “The claims shall be available for public inspection at all times during office hours.”


Accordingly, it is our opinion that abstracts should be made available in their entirety.

            The exception pertinent to your request for bank statements is §87(2)(i).  For several years, that provision authorized an agency to withhold “computer access codes.”  Based on its legislative history, that provision was intended to permit agencies to withhold access codes which if disclosed would provide the recipient of a code with the ability to gain unauthorized access to information.  Insofar as disclosure would enable a person with an access code to gain access to information without the authority to do so, or to shift, add, delete or alter information, i.e., to make electronic transfers, we believe that a password, a bank account or ID number could justifiably have been withheld.  Section 87(2)(i) was amended in recognition of the need to guarantee that government agencies have the ability to ensure the security of their information and information systems.  That provision currently states that an agency may withhold records or portions of records which “if disclosed, would jeopardize an agency’s capacity to guarantee the security of its information technology assets, such assets encompassing both electronic information systems and infrastructures.”  Insofar as disclosure of a password or a bank account number could enable a person to gain access to or in any way alter or adversely affect an agency’s electronic information or electronic information systems, we believe that it may justifiably be withheld, and therefore, the documents may require review and redaction prior to release.


With respect to the letter from NYMIR that you refer to, we note that if it exists, it is likely that it would be required to be disclosed.  While the provisions of FOIL that protect against unwarranted invasions of personal privacy (§§87[2][b] and 89[2][b]) would permit the Town to redact information that identifies medical information about particular employees, we can think of no provision of law that would permit an agency to deny access to statements regarding the Town’s responsibilities for qualifying its employees as able to work.  


On the other hand, when an agency indicates that it does not maintain or cannot locate a record, an applicant for the record may seek a certification to that effect.  Section 89(3) of the Freedom of Information Law provides in part that, in such a situation, on request, an agency “shall certify that it does not have possession of such record or that such record cannot be found after diligent search.”  It is emphasized that when a certification is requested, an agency “shall” prepare the certification; it is obliged to do so.


Finally, although we do not believe it applicable under these circumstances, we note that the Open Meetings Law was recently amended to require access to records that are scheduled to be discussed at a public meeting.  Attached, for your information, are two articles from our website regarding this recent amendment.


We hope that this is helpful.








Sincerely,



















Camille S. Jobin-Davis







Assistant Director
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cc:  Amanda Barker, Town Clerk
