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TO:



FROM:
Robert Freeman
The staff of the Committee on Open Government is authorized to issue advisory opinions.  The ensuring staff advisory opinion is based solely upon the facts presented in your correspondence.
Dear 

I have received your letter relating to your use of a video camera during meetings of the Village of Victory Board of Trustees.  We have also received a letter on the same subject from Mr. Patrick Dewey, a member of the Board.


At issue is a resolution introduced by Trustee Dewey and adopted by the Board that limits the use of video cameras to an area at the rear of the meeting room.  You wrote that “Dewey’s issue with the video recording seems to [be] the fact that members of the public are seen on these videos when they are posted on YouTube” and that “[t]here doesn’t seem to be an issue of the camera being intrusive.”  Mr. Dewey wrote that his concern “is not the camera itself but the methods Mrs. Ceceri use to obtain her video” and that you have admitted that you want “to record peoples’ faces.”  He added that “[i]t is not uncommon for Mrs. Ceceri to move about the room in order to improve her camera angle”, and that you “find this behavior to be distracting and disruptive to the meetings.”


In this regard, at present, the Open Meetings Law is silent with respect to the use of recording or broadcasting equipment at meetings of public bodies.  However, it has been held in a variety of contexts that public bodies have the ability to adopt reasonable rules concerning their proceedings, and that the use of such equipment cannot be prohibited, unless so doing is disruptive or obtrusive.  In a decision of the Appellate Division that focused on the validity of a rule adopted by a board of education authorizing the board president render a decision concerning the use of such devices if a person in attendance “requests that audio recording and/or videotape or other visual recording be interrupted and /discontinued for a portion of the meeting” [Csorny v. Shoreham-Wading River Central School District, 305 AD2d 83, 85 (2003)].  The board’s policy also stated that the act of record “must be unobtrusive in manner and must not interfere with or distract from the deliberative process” (id., 86).  The Court cited an opinion that I prepared and rejected the portion of the board’s policy authorizing the president of the board to have the use of a recording device interrupted or discontinued following a request to do so by a person in attendance at the meeting.  In so holding, the Court referred to earlier decisions involving the same or similar issues and wrote that:

“In Mitchell, it was audiotape recording that was in controversy. This Court affirmed the judgment of the Supreme Court, Nassau County, striking down the Board's prohibitory resolution, under a rationale that is directly applicable to the instant matter.
This Court held that “the unsupervised recording of public comment by portable, hand-held tape recorders is not obtrusive, and will not distract from the true deliberative process of the body” (id. at 925). The Mitchell Court distinguished Davidson, in implicit recognition that the advances in technology from 1963, when Davidson was decided, until 1985, when Mitchell was decided, rendered Davidson's rationale obsolete.

Furthermore, the Mitchell Court rejected the very arguments advanced by the Board herein, that the recording of meetings inhibits the democratic process. The Court stated:
‘Those who attend [public] meetings, and who decide to freely speak out and voice their opinions, fully realize that their comments and remarks are being made in a public forum. The argument that members of the public should be protected from the use of their words, and that they have some sort of privacy interest in their own comments, is ... wholly specious’ (Mitchell v Board of Educ. of Garden City Union Free School Dist., supra at 925).
Like the Mitchell Court, we are not persuaded that the videotape recording of Board meetings will truly inhibit the democratic process. While the Board adduced affidavits from three parents who expressed their fears of being videotaped at meetings, the Board may not hold the law hostage to the personal fears of a few individuals. The petitioners' camera, mounted on a tripod at the rear of the room, is not obtrusive. It is as innocuous as an audiotape recorder to which these same affiants have voiced no objection.”  (id., at 89).


Significant in my view, particularly in relation to Mr. Dewey’s remarks, is that the camera in Csorny was “mounted on a tripod at the rear of the room.”  When a camera is used in a stationary location, behind or placed apart from those in attendance in a manner that does not impair anyone’s ability to view or hear the proceedings, it is unlikely that its use would be disruptive or obtrusive.  Consequently, a rule requiring the placement of a camera in that fashion would be reasonable.  Concurrently, if a person records or photographs the proceedings during a meeting and “move[s] about the room” in order “to record peoples’ faces”, I would agree with Mr. Dewey that activity of nature would be disruptive and could validly be prohibited.


I hope that the foregoing serves to clarify your understanding and that I have been of assistance.

cc:  Hon. Patrick M. Dewey
