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May 11, 2011
E-Mail
TO:



FROM:  
Camille S. Jobin-Davis, Assistant Director

The staff of the Committee on Open Government is authorized to issue advisory opinions.  The ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear:


We are in receipt of your requests for an advisory opinion regarding application of the Open Meetings Law to certain gatherings of the Burnt Hills-Ballston Lake School Board.  Over the course of the past few months you have raised various issues, the first of which involved a public body’s responsibility “to provide amplification so that the public could hear the meeting”.  In response to this issue, the Superintendent wrote:  “Since January we have provided at least one microphone for Board use at all of our meetings (We have ordered a multi-pack unit for future use.)  I am curious, however, what your perspective would be on any Board’s need to accommodate the various hearing abilities of potential public attendees” (copy attached).  


In this regard, we direct your attention to §100 of the Open Meetings Law, its legislative declaration. That provision states that:

"It is essential to the maintenance of a democratic society that the public business be performed in an open and public manner and that the citizens of this state be fully aware of and able to observe the performance of public officials and attend and listen to the deliberations and decisions that go into the making of public policy. The people must be able to remain informed if they are to retain control over those who are their public servants. It is the only climate under which the commonweal will prosper and enable the governmental process to operate for the benefit of those who created it."

Based upon the foregoing, it is clear in our view that public bodies must conduct meetings in a manner that guarantees the public the ability to "be fully aware of" and "listen to" the deliberative process. Further, we believe that every statute, including the Open Meetings Law, must be implemented in a manner that gives effect to its intent.  According to this provision, ever public body must situate itself and conduct its meetings in a manner in which those in attendance can observe and hear the proceedings.  To do otherwise would in our opinion be unreasonable and fail to comply with a basic requirement of the Open Meetings Law.


When a person in attendance at a public meeting has difficulty hearing the deliberations, it may be due to inadequate projection by Board members, the acoustics in a particular room, the hearing ability of the person, or a combination of these factors and more.  Based on the intent of the Open Meetings Law, we believe that if the normal volume of the Board members’ voices is inadequate for the average attendee, the Board has a responsibility to use appropriate amplification devices.  In other words, we believe that every public body has a responsibility to behave in a reasonable manner in light of the abilities and limitations of those in attendance.


The second issue involves documents that are presented to the Board immediately prior to the meeting, and the votes thereon.  You wrote, “During the meetings, these matters are often decided by a simple ‘motion to adopt the recommendations of [xxxx party]’ without any discussion or public disclosure of the substance of the matter.  Further, when minutes are finally publicly posted, they frequently include no further detail of the matters adopted nor attachment of the afore-mentioned documents for clarification of such adopted motions.”  


With respect to minutes, because the School Board constitutes a “public body” required to comply with the Open Meetings Law [see Open Meetings Law, §102(2)], it is required to prepare minutes in accordance with that statute. Section 106 pertains to minutes of meetings and directs that:

"1. Minutes shall be taken at all open meetings of a public body which shall consist of a record or summary of all motions, proposals, resolutions and any other matter formally voted upon and the vote thereon. 

 2. Minutes shall be taken at executive sessions of any action that is taken by formal vote which shall consist of a record or summary of the final determination of such action, and the date and vote thereon; provided, however, that such summary need not include any matter which is not required to be made public by the freedom of information law as added by article six of this chapter. 

 3. Minutes of meetings of all public bodies shall be available to the public in accordance with the provisions of the freedom of information law within two weeks from the date of such meetings except that minutes taken pursuant to subdivision two hereof shall be available to the public within one week from the date of the executive session." 


From our perspective, every law, including the Open Meetings Law, must be implemented in a manner that gives reasonable effect to its intent.  Based on that presumption, we believe that minutes must be sufficiently descriptive to enable the public and others (i.e., future School Board members), upon their preparation and review perhaps years later, to ascertain the nature of action taken by an entity subject to the Open Meetings Law, such as the School Board.  Most importantly, minutes must be accurate.

            As you described the matter, the adoption of recommendations that were transmitted to the School Board in our view represents action taken by the School Board that must be adequately memorialized in minutes. Minutes that indicate that a recommendation was adopted, without any information about the content or substance of the recommendation, in our opinion, would be inadequate.  We note that it has been held that a “bare bones” resolution referenced in minutes is inadequate to comply with the Open Meetings Law  [see Mitzner v Sobol, 173 AD2d 1064, 570 NYS2d 402 (1991)].  Attaching the recommendation that was adopted or incorporating it into the minutes in this instance, in our opinion, would be appropriate.


In response to this issue, the Superintendent clarified that when minutes are posted online, “the online version of the minutes is provided as a courtesy and does not include all the background documentation, but that documentation is available for him to review in person or to request a copy thereof.”  In our opinion, although it is not required by Law, it is a logical step for the School Board to post its minutes online.  Not only does it save the District administrative time, it permits the public to access such information without delay.  Therefore, if the minutes that the District places online are in some way incomplete, or fail to adequately capture sufficient details regarding a particular vote, in our opinion, it would be appropriate for the District to amend its practice and provide adequate documentation.  While we would not discourage posting “background materials” in our opinion, most important is the adequacy of the information regarding the action taken.


Finally, although you did not raise the issue in your correspondence, the District noted that it has recently begun providing expanded agendas, with short explanations for each item, to all attendees, and online at least 72 hours before each meeting.  The District is now also providing a notebook with supporting documents for review at each meeting.  


Although there is no requirement in the Open Meetings Law that a public body prepare an agenda, we note that in previous years the Committee has recommended that records discussed at meetings should generally be made available prior to or at public meetings, and when possible posted online prior to the meeting.  Please see the history of our recommendation in our 2010 Annual Report to the Governor and the State Legislature on page 13 at the following link: http://www.dos.state.ny.us/coog/pdfs/2010AnnualReport.pdf.  Also, please note that such proposal was passed by the Assembly on March 14, 2011, and has been delivered to the Senate. 


We hope that this is helpful to you.

CSJ:sb
Enc. 

cc: 
John Blowers

Jim Schultz

