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August 18, 2011
OML-AO-5153
The staff of the Committee on Open Government is authorized to issue advisory opinions.  The ensuing staff advisory opinion is based solely upon the facts presented in your correspondence, except as otherwise indicated.
Dear:


This opinion is written pursuant to your recent telephone call in which you pointed out issues that we failed to address in our August 4, 2011 opinion.  


Based on our review of materials provided in conjunction with your initial request, including minutes from two meetings at which the Board President was authorized to sign contracts and copies of signed contracts, we note the following:


Minutes from a March 24, 2010 meeting indicate that the Board authorized the President to sign an “Addendum to the Superintendent’s Contract modification for the 2010-2011 school year”.  The “Addendum”, signed March 24, 2010, described how the Superintendent declined a 3% salary increase for the 2010-2011 school year, and how “in consideration [of] the aforementioned declination of salary increase,” the Board extended the existing contract through 2012-2013.  The contract further indicated that the Superintendent’s salary in 2012-2013 would be subject to negotiation, but would not be lower than that received in 2009-2010, and that the parties would meet to discuss the salary after January 1, 2011.


Similarly, minutes from a February 16, 2011 meeting indicate that the Board authorized the President to sign an approved “Addendum to the Superintendent’s Contract and salary modification for the 2011-2012 school year.”  The “Agreement”, signed the same day, indicated that the Superintendent’s salary would remain constant for 2010-2011 and 2011-2012, that the 2012-2013 salary would be negotiable but that the increase shall be “no less than 3%”.  Further, it was implied that the contract was extended through the 2013-2014 school year and explicitly agreed that while the Superintendent’s salary for the 2013-2014 year would be negotiated, again, the increase would be no less than 3%.


You wrote that these are the only minutes that reference an addendum of the Superintendent’s contract, and that there are no minutes that reference discussions of extensions of the Superintendent’s contract, either in public or in executive session.


Accordingly, in addition to those issues addressed in our previous opinion, first, as you are already aware, the Open Meetings Law requires that meetings of public bodies must be conducted open to the public, unless there is a basis for entry into an executive session. The subjects that may properly be considered in executive session are specified in paragraphs (a) through (h) of §105(1) of the Open Meetings Law. Because those subjects are limited, a public body cannot conduct an executive session to discuss the subject of its choice.


Although certain contract negotiations may be conducted or discussed in executive session, not all such negotiations fall within the grounds for entry into executive session. The only provision that pertains specifically to negotiations, §105(1)(e), deals with collective bargaining negotiations between a public employer and a public employee union under Article 14 of the Civil Service Law, which is commonly known as the Taylor Law.  That provision clearly would not have applied to the circumstances presented.


There is a different ground for entry into executive session that may, depending upon the nature of the discussion, be asserted to discuss certain matters pertaining to contract negotiations. Section 105(1)(f) authorizes a public body to enter into executive session to discuss:

“the medical, financial, credit or employment history of a particular person or corporation, or matters leading to the appointment, employment, promotion, demotion, discipline, suspension, dismissal or removal of a particular person or corporation...”


Based on the provision quoted above, insofar as any executive session discussion by the Board focused on the Superintendent in relation to his performance, we believe that an executive session could properly have been held, and that a motion would not necessarily have to reference the Superintendent or contract extensions.  On the other hand, it is our opinion that a discussion based strictly on budgetary concerns, including a discussion that pertained to the Superintendent “declining” to accept a contractually obligated increase in salary, and a contract extension based solely on such declination, as referenced in the 2010 agreement, should have been held in public, as there would be no basis to enter into executive session.


Further, with respect to the minutes, because the School Board constitutes a “public body” required to comply with the Open Meetings Law [see Open Meetings Law, §102(2)], it is
required to prepare minutes in accordance with that statute. Section 106 pertains to minutes of meetings and directs that:

"1. Minutes shall be taken at all open meetings of a public body which shall consist of a record or summary of all motions, proposals, resolutions and any other matter formally voted upon and the vote thereon.

 2. Minutes shall be taken at executive sessions of any action that is taken by formal vote which shall consist of a record or summary of the final determination of such action, and the date and vote thereon; provided, however, that such summary need not include any matter which is not required to be made public by the freedom of information law as added by article six of this chapter. 

 3. Minutes of meetings of all public bodies shall be available to the public in accordance with the provisions of the freedom of information law within two weeks from the date of such meetings except that minutes taken pursuant to subdivision two hereof shall be available to the public within one week from the date of the executive session." 


From our perspective, every law, including the Open Meetings Law, must be implemented in a manner that gives reasonable effect to its intent.  Based on that presumption, we believe that minutes must be sufficiently descriptive to enable the public and others (i.e., future School Board members), upon their preparation and review, perhaps years later, to ascertain the nature of action taken by an entity subject to the Open Meetings Law, such as the School Board.  Most importantly, minutes must be accurate.


Based on our review of the pages of the 2010 minutes and the 2011 minutes that you provided, and your assurances that there are no other references to decisions regarding the Superintendent’s contract, we are unable to locate any reference to the extension of the Superintendent’s contract through the 2012-2013 or the 2013-2014 school years.  While the agreements clearly extend the Superintendent’s contract, there is no mention in the minutes from either year that any extensions were granted or that the Board agreed to minimum 3% salary increases for two additional years; they merely indicate that there had been a modification to the Superintendent’s salary for one year.  


In a decision that may be pertinent to the matter, Mitzner v. Goshen Central School District Board of Education [Supreme Court, Orange County, April 15, 1993], the case involved a series of complaints that were reviewed by the School Board president, and the minutes of the Board meeting merely stated that "the Board hereby ratifies the action of the President in signing and issuing eight Determinations in regard to complaints received from Mr. Bernard Mitzner." The court held that "these bare-bones resolutions do not qualify as a record or summary of the final determination as required" by §106 of the Open Meetings Law. As such, the court found that the failure to indicate the nature of the determination of the complaints was inadequate. In the context of your question, we believe that, in order to comply with the Open Meetings Law and to be consistent with the holding in Mitzner, minutes must at the very least indicate that the Board agreed to items in addition to the one year salary modification.  Attaching a copy of the contract to the minutes upon release to the public, and making the contract available immediately may serve to alleviate some concerns; however, in our opinion, the minutes (and most likely the motions) in this case were insufficient and inadequate to comply with law.  


Subsequent to our August 4, 2011 opinion, we received additional materials from counsel to the District (copies attached), including copies of minutes from June 22 and July 12, 2011.  At the June meeting, we note that the District held a discussion in executive session regarding the following:


“1.  Superintendents Evaluation 


  2.  Personnel Issue – faculty member”
And from the July 12 meeting minutes, we note the following item:

“10.  Board of Education Approal of Superintendent’s Contract
Upon the recommendation of the Superintendent of Schools, a Motion was made by Mrs. McDonough, seconded by Mrs. Medellin, and unanimously carried (6-0) to approve the Superintendent’s Contract on file with the District Clerk, superseding prior contracts; authorizes the Board President to execute such contract, and directs that a copy of the contract be attached to the Board meeting minutes.*

*(Note: The agreement which is the subject of this resolution amends and extends the Superintendent’s term of employment.  The term under this agreement is: July 1, 2011 to June 30, 2016, unless otherwise terminated earlier pursuant to the terms and provisions contained therein; and maintains the Superintendent’s salary at the level set for his first year of employment in the District, with no subsequent salary increases throughout the entire term).”


In our opinion, by including a description of the specific contract amendments in the discussion of the motion and also in the minutes, the Board has provided adequate description of the action taken.  Because the new agreement supersedes the prior contract and various amendments thereto, we believe it wise to attach a copy of the contract to the minutes so as to prevent any further misunderstanding.


Lastly, although not an issue that was raised by either party, we are constrained to note that the June 22 meeting minutes noted “personnel issue – faculty member” as one of the topics for executive session.  While it was helpful for the movant to indicate that the personnel issue was related to one faculty member, the motion should be based on the specific language of §105(1)(f), as previously outlined.  For instance, a proper motion might be: "I move to enter into an executive session to discuss the employment history of a particular person (or persons)".  Such a motion would not in our opinion have to identify the person or persons who may be the subject of a discussion.  By means of the kind of motion suggested above, members of a public body and others in attendance would have the ability to know that there is a proper basis for entry into an executive session.  Absent such detail, neither the members nor others may be able to determine whether the subject may properly be considered behind closed doors.


It is noted that the Appellate Division has confirmed the advice rendered by this office.  In discussing §105(1)(f) in relation to a matter involving the establishment and functions of a position, the Court stated that:

"...the public body must identify the subject matter to be discussed (See, Public Officers Law § 105 [1]), and it is apparent that this must be accomplished with some degree of particularity, i.e., merely reciting the statutory language is insufficient (see, Daily Gazette Co. v Town Bd., Town of Cobleskill, 111 Misc 2d 303, 304-305).  Additionally, the topics discussed during the executive session must remain within the exceptions enumerated in the statute (see generally, Matter of Plattsburgh Publ. Co., Div. of Ottaway Newspapers v City of Plattsburgh, 185 AD2d §18), and these exceptions, in turn, 'must be narrowly scrutinized, lest the article's clear mandate be thwarted by thinly veiled references to the areas delineated thereunder' (Weatherwax v Town of Stony Point, 97 AD2d 840, 841, quoting Daily Gazette Co. v Town Bd., Town of Cobleskill, supra, at 304; see, Matter of Orange County Publs., Div. of Ottaway Newspapers v County of Orange, 120 AD2d 596, lv dismissed 68 NY 2d 807).

"Applying these principles to the matter before us, it is apparent that the Board's stated purpose for entering into executive session, to wit, the discussion of a 'personnel issue', does not satisfy the requirements of Public Officers Law § 105 (1) (f).  The statute itself requires, with respect to personnel matters, that the discussion involve the 'employment history of a particular person" (id. [emphasis supplied]).  Although this does not mandate that the individual in question be identified by name, it does require that any motion to enter into executive session describe with some detail the nature of the proposed discussion (see, State Comm on Open Govt Adv Opn dated Apr. 6, 1993), and we reject respondents' assertion that the Board's reference to a 'personnel issue' is the functional equivalent of identifying 'a particular person'" [Gordon v. Village of Monticello, 620 NY 2d 573, 575; 209 AD 2d 55, 58 (1994)].


In short, the characterization of an issue as a "personnel issue" is inadequate, for it fails to enable the public or even members of the Board to know whether the subject at hand may properly be considered during an executive session.


We hope that we have been of assistance. If you have any further inquiries, please feel free to contact this office. 







Sincerely,







Camille S. Jobin-Davis







Assistant Director
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