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September 6, 2011
E-Mail
TO:

Margaret Donovan
FROM:  
Robert J. Freeman, Executive Director  
The staff of the Committee on Open Government is authorized to issue advisory opinions.  The ensuing staff advisory opinion is based solely upon the facts presented in your correspondence, unless otherwise indicated.
Dear Ms. Donovan:


As you are aware, we have received several items of correspondence from you and entities related to your efforts in gaining access to information pertaining to construction projects  at the site of the World Trade Center.  You have raised issues concerning both the Freedom of Information Law (FOIL) and the Open Meetings Law.


According to your letter, the “core documents” of interest, none of which have yet been disclosed, are “the four Silverstein leases and November, 2006, Master Development Agreement”, as well as “the December 2003 Amendment to the Silverstein leases.”  Requests for those documents have been made to the Port Authority of New York and New Jersey, the Lower Manhattan Development Corporation (LMDC), the New York City Department of Investigation, and the New York City Tax Appeals Tribunal.


In this regard, I offer the following comments.


First, FOIL applies to agency records, and §86(3) of that statute defines the term “agency” to include entities of state and local government in New York, except the State Legislature and the courts.  It is clear, therefore, that the LMDC, the Department of Investigation and the Tax Appeals Tribunal constitute agencies required to comply with FOIL.  It has been held, however, that a bi-state or interstate entity falls outside the coverage of FOIL (Metro-ILA Pension Fund v. Waterfront Commission of New York Harbor, Supreme Court, New York County, NYLJ, December 16, 1986).  In short, New York cannot impose its laws beyond its borders.  Based on that decision, it has been advised that the Port Authority and other bi-state, interstate or international entities are not “agencies” and, therefore, are not obliged to comply with FOIL.  I note that I am unaware of any decisions rendered by the courts of New Jersey that deal with the application of its equivalent statute to the Port Authority.


Notwithstanding the foregoing, the Port Authority has adopted by-laws that reflect the essential elements of both the New York FOIL and the Open Meetings Law.  Even though they may not apply to the Port Authority, unless otherwise specified, the ensuing analyses will involve the application of those statutes as they would apply to governmental entities required to comply with them.


Second, FOIL includes all agency records within its coverage, and §86(4) defines the term “record” expansively to mean “any information kept, held, filed, produced or reproduced by, with or for an agency….in any physical form whatsoever….”  Therefore, when a record is maintained by or for an agency, irrespective of its physical form, its function, its origin or its location (i.e., when it is in possession of an attorney or consultant retained by an agency), it is subject to rights of access conferred by FOIL.  When a record is neither maintained by nor for an agency,  FOIL does not apply.  When, in response to a request, an agency indicates that it does not maintain or cannot locate a record, §89(3)(a) states in part that, on request, the agency “shall certify that it does not have possession of such record or that such record cannot be found after diligent search.”  If it has been asserted that records sought cannot be found or are not maintained by an agency, and if you have not done so as yet, it is suggested that you seek such a certification from the agencies that you believe maintain the records at issue.


Third, insofar as records are maintained by or for an agency, FOIL is based on a presumption of access.  Stated differently, all records are accessible, except those records or portions thereof that fall within the exceptions to rights of access appearing in §87(2) of FOIL.  Contracts, leases, agreements and similar records detailing the terms of a contractual arrangement between governmental entities and private entities are typically accessible in great measure, and in most instances, in their entirety.  Due to the nature of the records at issue and the fact that years have passed since the agreements were reached, it is unlikely in my view that any of the exceptions to rights of access could properly be asserted.  Even of portions of those records might justifiably be withheld, the remainder would be accessible from an agency that maintains them, or from a person or entity that maintains them for an agency, as well as the Port Authority in consideration of its policy regarding disclosure.


Often records related to leases, contracts or similar materials may be withheld in whole or in part pursuant to §87(2)(d), which permits and agency to deny access to trade secrets or insofar as disclosure “would cause substantial injury to the competitive position” of a commercial enterprise.  Detailed, current financial information, for example, might, if disclosed, be valuable to a competitor and, therefore, damaging to the competitive position of the company to which the information pertains.  If, however, the information is years old, it is likely that the potentially damaging impact of disclosure would diminish over the course of time.  Similarly, those related records might describe unique methodology, procedures and the like that may fall within the scope of that exception.  Those records would likely be separate and distinct from the contracts or leases.  If that is so, again, the “core documents” at issue, if maintained by or for an agency, should be accessible to the public, with the possible exception of those portions that clearly may be redacted in accordance with §87(2)(d).


I point out that in the event of a challenge to a denial of access in court, the agency has the burden of proving that an exception to rights of access clearly applies.  In a decision rendered by the Court of Appeals, the state’s highest court, which involved the assertion of the exception discussed in the preceding paragraph, it was determined that “To meet its burden, the party seeking exemption must present specific, persuasive evidence that disclosure will cause it to suffer a competitive injury; it cannot merely rest upon a speculative conclusion that disclosure might potentially cause harm” [Markowitz v. Serio, 11 NY3d 43, 50 (2008)].


With specific respect to the request directed to and the ensuing denial of access by the New York City Tax Appeals Tribunal, in a letter addressed to this office by Mary E. Gallagher, General Counsel to the Tribunal, it was contended that the records at issue, which were apparently submitted during hearings conducted by an administrative law judge, are exempt from disclosure pursuant to §11-716 of New York City Administrative Code and, therefore, §87(2)(a) of FOIL.  Section 87(2)(a) pertains to records that “are specifically exempted from disclosure by state or federal statute.”  

The decision cited by Counsel in support of her conclusion, Tartan Oil Corp. v. State Department of Taxation and Finance, 239 AD2d 36 (1998), includes several elements.  Although provisions of an administrative code or other local enactment ordinarily do not constitute “statutes”, §11-716.c of the code specifies that it is deemed a state statute for purposes of FOIL.

In brief, the cited provision states that “any information relating to the business of a taxpayer contained in any return required under this chapter” is confidential and exempt from disclosure to the public.   The holding in Tartan Oil relates to an analogous statute, §1146(a) of the Tax Law, which pertains to the confidentiality of any “return or report” furnished to the State Department of Taxation and Finance.  It was argued by the entity seeking records in that case that the records were not “reports or returns,” but rather other documentation related to audits conducted by the Department.   In upholding the Department’s denial of access, the Court determined that:

“…a literal construction of Tax Law § 1146(a) would defeat its purpose, as it is recognized that a major purpose of tax secrecy statutes is to facilitate tax enforcement by encouraging taxpayers to make full and truthful declarations without fear that these statements will be revealed  or used against them for other purposes” (id., 38).


While I understand and agree with the decision rendered in Tartan Oil based on the facts of that case, the facts in the instant situation are, in my view, distinguishable.   That decision involved records submitted by a private entity, an entity that ordinarily would have no duty to disclose its records, an entity that clearly would not be subject to FOIL.  In contrast, the records at issue here have been and, in my opinion, should be maintained by or for governmental entities that are subject to FOIL or, in the case of the Port Authority, an entity whose policy is consistent with FOIL.  For reasons discussed in the preceding commentary, I believe that the records at issue, when maintained by or for those entities would be accessible to any member of the public, in great measure or perhaps in their entirety, irrespective of the reason for which a request is made.  To throw a protective blanket over records that would otherwise be accessible in whole or in part under FOIL would defeat the purpose of that statute.


Analogous in my opinion is King v. Dillon (Supreme Court, Nassau County, December 19,1984).  King was a village clerk who was under investigation by Dillon, the District Attorney.  Minutes of meetings of meetings of a village board of trustees prepared by King came into the possession of the District Attorney through the issuance of a grand jury subpoena.  As in the case of records submitted to the Tribunal or the Department of Taxation and Finance by a taxpayer,  “the nature or substance of any grand jury testimony, evidence, or any decision, result or other matter attending a grand jury proceeding” is confidential pursuant to §190.25 of the Criminal Procedure Law.  Notwithstanding the language of that provision and a contention by the District Attorney that the records could be withheld on the ground that they are exempted from disclosure by statute, and under §87(2)(e) of FOIL, which deals with records that “are compiled for law enforcement purposes”, the Court found that the records were accessible.  In short, the minutes were prepared in the ordinary course of village business, they had been available to any person prior to the investigation, and their nature, character and content remained unchanged even though they became relevant to and used in an investigation.


In like manner in this instance, the records sought were prepared and acquired in the ordinary course of business, and the records are or would have been subject to rights of access conferred upon any member of the public by FOIL or the Port Authority’s policy.  For that reason, I do not believe that the holding in Tartan Oil is controlling or applicable.

It appears that some of the agencies to which your requests were made failed to respond in a timely manner or perhaps did not respond at all.  In this regard, FOIL provides direction concerning the time and manner in which agencies must respond to requests.  Specifically, (89(3)(a) of FOIL states in part that:

“Each entity subject to the provisions of this article, within five business days of the receipt of a written request for a record reasonably described, shall make such record available to the person requesting it, deny such request in writing or furnish a written acknowledgement of the receipt of such request and a statement of the approximate date, which shall be reasonable under the circumstances of the request, when such request will be granted or denied...”
It is noted that new language was added to that provision in 2005 stating that:

“If circumstances prevent disclosure to the person requesting the record or records within twenty business days from the date of the acknowledgement of the receipt of the request, the agency shall state, in writing, both the reason for the inability to grant the request within twenty business days and a date certain within a reasonable period, depending on the circumstances, when the request will be granted in whole or in part.”
Based on the foregoing, an agency must grant access to records, deny access in writing, or acknowledge the receipt of a request within five business days of receipt of a request.  When an acknowledgement is given, it must include an approximate date within twenty business days indicating when it can be anticipated that a request will be granted or denied.  However, if it is known that circumstances prevent the agency from granting access within twenty business days, or if the agency cannot grant access by the approximate date given and needs more than twenty business days to grant access, it must provide a written explanation of its inability to do so and a specific date by which it will grant access.  That date must be reasonable in consideration of the circumstances of the request.

The amendments clearly are intended to prohibit agencies from unnecessarily delaying disclosure.  They are not intended to permit agencies to wait until the fifth business day following the receipt of a request and then twenty additional business days to determine rights of access, unless it is reasonable to do so based upon “the circumstances of the request.”  From our perspective, every law must be implemented in a manner that gives reasonable effect to its intent, and we point out that in its statement of legislative intent, (84 of the Freedom of Information Law states that “it is incumbent upon the state and its localities to extend public accountability wherever and whenever feasible.” Therefore, when records are clearly available to the public under the Freedom of Information Law, or if they are readily retrievable, there may be no basis for a delay in disclosure.  As the Court of Appeals, the state(s highest court, has asserted:

“...the successful implementation of the policies motivating the enactment of the Freedom of Information Law centers on goals as broad as the achievement of a more informed electorate and a more responsible and responsive officialdom.  By their very nature such objectives cannot hope to be attained unless the measures taken to bring them about permeate the body politic to a point where they become the rule rather than the exception.  The phrase ‘public accountability wherever and whenever feasible’ therefore merely punctuates with explicitness what in any event is implicit” [Westchester News v. Kimball, 50 NY2d 575, 579 (1980)].

In a judicial decision concerning the reasonableness of a delay in disclosure that cited and confirmed the advice rendered by this office concerning reasonable grounds for delaying disclosure, it was held that:

“The determination of whether a period is reasonable must be made on a case by case basis taking into account the volume of documents requested, the time involved in locating the material, and the complexity of the issues involved in determining whether the  materials fall within one of the exceptions to disclosure.  Such a standard is consistent with some of the language in the opinions, submitted by petitioners in this case, of the Committee on Open Government, the agency charged with issuing advisory opinions on FOIL((Linz v. The Police Department of the City of New York, Supreme Court, New York County, NYLJ, December 17, 2001).

If neither a response to a request nor an acknowledgement of the receipt of a request is given within five business days, if an agency delays responding for an unreasonable time beyond the approximate date of less than twenty business days given in its acknowledgement, if it acknowledges that a request has been received, but has failed to grant access by the specific date given beyond twenty business days, or if the specific date given is unreasonable, a request may be considered to have been constructively denied [see (89(4)(a)].  In such a circumstance, the denial may be appealed in accordance with (89(4)(a), which states in relevant part that: 

“...any person denied access to a record may within thirty days appeal in writing such denial to the head, chief executive, or governing body, who shall within ten business days of the receipt of such appeal fully explain in writing to the person requesting the record the reasons for further denial, or provide access to the record sought.”
Section 89(4)(b) was also amended, and it states that a failure to determine an appeal within ten business days of the receipt of an appeal constitutes a denial of the appeal.  In that circumstance, the appellant has exhausted his or her administrative remedies and may initiate a challenge to a constructive denial of access under Article 78 of the Civil Practice Law and Rules.


You also raised questions concerning the actions of the Port Authority’s governing body, the Board of Commissioners, in relation to the Open Meetings Law (OML).  As in the case of FOIL, and for the same reason, it appears that meetings of its governing body are not subject to the requirements imposed by the OML.  Nevertheless, the Port Authority adopted a policy in December of 2006 that relates to that statute.  Several aspects of its policy are similar to, but inconsistent with, the specific terms of the OML.


As you are likely aware, the OML, like FOIL, is based on a presumption of openness; public bodies must conduct their business in public, except to the extent that one or more among eight grounds for entry in executive session may properly be asserted [see OML, §105(1)(a) though (h)].  The Port Authority’s policy lists twelve “subject matter exceptions” that authorize executive sessions.  Further, some of those exceptions are more expansive than their counterparts in the OML.  For instance, pertinent to the matter you raised, §105(1)(h) of the OML permits a public body to conduct an executive session to discuss “the proposed acquisition, sale or lease of real property…but only when publicity would substantially affect the value thereof.”  The companion provision in the Port Authority’s policy permits an executive session to discuss “the purchase, sale, or lease of real property where disclosure would affect the value thereof or the public interest” (section III.B.6).  The term “substantially” has been eliminated, and the phrase “public interest” was added.  That phrase, in my opinion, is subject to conflicting interpretations.  I believe, however, it is intended to refer to detriment to the public that can clearly be demonstrated.


Another exception (section III.B. 11) has no counterpart in the OML. It permits a closed session to be held to discuss:

“Matters related to the development of future Port Authority facilities or projects (or the redevelopment of existing facilities or projects) when public disclosure may impact on property values.”


That provision, in my view, is far broader than any ground for entry into executive session appearing in the OML and appears to authorize closed sessions to discuss the subjects in which you are particularly interested.


Public bodies subject to the OML may enter into executive session during an open meeting when they accomplish a procedure prescribed in §105(1) of that statute.  A motion to do so must be made in public, indicating the subject or subjects sought to be discussed, and the motion must be carried by a majority vote of the total membership.  The Port Authority’s procedures differ, for an executive session may be held by vote of a majority of those present (section IV.D.1.a).  In addition, an executive session may be called by “the Chairman of the Port Authority…acting at any time (whether or not during a meeting of the Port Authority)…” (Section IV.D.1.b).  That being so, the Chairman has the unilateral authority to call an executive session, and he/she may do so at a time other than a meeting.


Section V of the Port Authority’s policy regarding meetings pertains to minutes, and subdivision D.2 concerns a “Report of Executive Session.”  That provision states as follows:

“If action taken in executive session, consistent with the subject matter exceptions enumerated in paragraph III.B, above, must be maintained in confidence until a specific time or the happening of a specific event, that fact may be disclosed to the Governors but otherwise omitted from reports or public minutes until the specific time or event.”


Public bodies required to comply with the OML are required to prepare minutes indicating the nature of action taken, the date and the vote of the members and disclose them, to the extent required by FOIL, within one week of an executive session (§106).  In contrast, the policy quoted above requires that minutes of action taken in executive session remain confidential until “a specific time or the happening of a specific event.”  That provision is, in my view, clearly inconsistent with both FOIL and the OML as those statutes are generally applicable.


In short, while the Port Authority may be complying with its own internal policy regarding its meetings and the disclosure of minutes, the policy is in several respects more restrictive with respect to public access than the OML.


In an effort to encourage reconsideration of their actions and transparency, copies of this opinion will be sent to the entities that may be involved in the issues that you raised.


I hope that I have been of assistance.

RJF:sb
cc:  Board of Commissioners, Port Authority of New York and New Jersey

       Brad M. Sonnenberg, General Counsel, Lower Manhattan Development Corporation

       Commissioner Rose Gill Hearn, NYC Department of Investigation

       Mary E. Gallagher, General Counsel, City of New York Tax Appeals Tribunal
