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May 29, 2012
E-Mail
TO:



FROM:  
Camille S. Jobin-Davis, Assistant Director

The staff of the Committee on Open Government is authorized to issue advisory opinions.  The ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear:


This is in response to your request for an advisory opinion regarding application of the Freedom of Information Law to records requested from the Ballston Lake Fire Department and District, and application of the Open Meetings Law to a certain gathering of the Ballston Lake Fire Department.  Enclosed herein is a copy of the materials submitted by the Fire District, in consideration of your request.


From our perspective, both the Fire Department and the Fire District must respond in writing to written requests for records, and insofar as such records exist, either provide or deny access to such records or portions thereof in accordance with law. 


In this regard, we note first, that the Freedom of Information Law is expansive in its coverage, for it pertains to all agency records. Section 86(4) defines the term “record” to mean

“...any information kept, held, filed, produced, reproduced by, with or for an agency or the state legislature, in any physical form whatsoever including, but not limited to, reports, statements, examinations, memoranda, opinions, folders, files, books, manuals, pamphlets, forms, papers, designs, drawings, maps, photos, letters, microfilms, computer tapes or discs, rules, regulations or codes.”

Based on the foregoing, the kinds of materials that you requested that are maintained by or for an agency, irrespective of their origin or function, in our view, clearly constitute “records” that fall within the coverage of the Freedom of Information Law.


Section 86(3) states that an “agency” is:

“...any state or municipal department, board, bureau, division, commission, committee, public authority, public corporation, council, office or other governmental entity performing a governmental or proprietary function for the state or any one or more municipalities thereof, except the judiciary or the state legislature.”

In consideration of the language quoted above, an agency generally is an entity of state or local government; however, in Westchester-Rockland Newspapers v. Kimball [50 NYS 2d 575 (1980)], a case involving access to records relating to a lottery conducted by a volunteer fire department, the Court of Appeals, the state’s highest court, found that volunteer fire departments, despite their status as not-for-profit corporations, are “agencies” subject to the Freedom of Information Law. In so holding, the Court stated that:

“We begin by rejecting respondent’s contention that, in applying the Freedom of Information Law, a distinction is to be made between a volunteer organization on which a local government relies for performance of an essential public service, as is true of the fire department here, and on the other hand, an organic arm of government, when that is the channel through which such services are delivered. Key is the Legislature’s own unmistakably broad declaration that, ‘[a]s state and local government services increase and public problems become more sophisticated and complex and therefore harder to solve, and with the resultant increase in revenues and expenditures, it is incumbent upon the state and its localities to extend public accountability wherever and whenever feasible’ (emphasis added; Public Officers Law, §84).

“True, the Legislature, in separately delineating the powers and duties of volunteer fire departments, for example, has nowhere included an obligation comparable to that spelled out in the Freedom of Information statute (see Village Law, art 10; see, also, 39 NY Jur, Municipal Corporations, §§560-588). But, absent a provision exempting volunteer fire departments from the reach of article 6-and there is none-we attach no significance to the fact that these or other particular agencies, regular or volunteer, are not expressly included. For the successful implementation of the policies motivating the enactment of the Freedom of Information Law centers on goals as broad as the achievement of a more informed electorate and a more responsible and responsive officialdom. By their very nature such objections cannot hope to be attained unless the measures taken to bring them about permeate the body politic to a point where they become the rule rather than the exception. The phrase ‘public accountability wherever and whenever feasible’ therefore merely punctuates with explicitness what in any event is implicit” (id. at 579].


Moreover, although it was contended that documents concerning the lottery were not subject to the Freedom of Information Law because they did not pertain to the performance of the department’s fire fighting duties, the Court held that the documents constituted “records” subject to the Freedom of Information Law [see §86(4)].


Again, due to the determination that volunteer fire departments are subject to the Freedom of Information Law and the broad definition of the term “record”, the materials of your interest would be subject to rights of access, whether they are maintained by the Department, the District, by a volunteer fire company, or all three.


With respect to rights of access, as a general matter, the Freedom of Information Law is based upon a presumption of access. Stated differently, all records of an agency are available, except to the extent that records or portions thereof fall within one or more grounds for denial appearing in §87(2)(a) through (l) of the Law.


With regard to the creation or existence of minutes, we note that §87(3)(a) of the Freedom of Information law provides that:


“Each agency shall maintain:

(a) A record of the final vote of each member in every agency proceeding in which the member votes;” 


Accordingly, and based on the case law identified above, we believe that such records, if they exist, would be required to be made available pursuant to the Freedom of Information Law.  


We note that when an agency indicates that it does not maintain or cannot locate a record, an applicant for the record may seek a certification to that effect.  Section 89(3)(a) of the Freedom of Information Law provides in part that, in such a situation, on request, an agency (shall certify that it does not have possession of such record or that such record cannot be found after diligent search.(  It is emphasized that when a certification is requested, an agency (shall( prepare the certification; it is obliged to do so.


Based on the materials you submitted, we understand that neither the Department nor the District have responded in writing to the requests for records that you submitted with your November 19, 2011 correspondence.  T SEQ CHAPTER \h \r 1he Freedom of Information Law provides direction concerning the time and manner in which agencies must respond to requests and the appeals process.  Specifically, §89(3) of the Freedom of Information Law states in part that:

“Each entity subject to the provisions of this article, within five business days of the receipt of a written request for a record reasonably described, shall make such record available to the person requesting it, deny such request in writing or furnish a written acknowledgment of the receipt of such request and a statement of the approximate date, which shall be reasonable under the circumstances of the request, when such request will be granted or denied, which shall be reasonable in consideration of the circumstanced relating to the request and shall not exceed twenty business days from the date of such acknowledgment, except in unusual circumstances.  In the event that such unusual circumstances prevent the grant or denial of the request within twenty business days, the agency shall state in writing both the reason for the inability to do so and a date certain within a reasonable time, based on such unusual circumstances, when the request shall be granted or denied.”

If neither a response to a request nor an acknowledgment of the receipt of a request is given within five business days, if an agency delays responding for an unreasonable time beyond the approximate date of less than twenty business days given in its acknowledgment, if it acknowledges that a request has been received, but has failed to grant access by the specific date given beyond twenty business days, or if the specific date given is unreasonable, a request may be considered to have been constructively denied [see §89(4)(a)].  In such a circumstance, the denial may be appealed in accordance with §89(4)(a), which states in relevant part that: 

“...any person denied access to a record may within thirty days appeal in writing such denial to the head, chief executive, or governing body, who shall within ten business days of the receipt of such appeal fully explain in writing to the person requesting the record the reasons for further denial, or provide access to the record sought.”

Section 89(4)(b) states that a failure to determine an appeal within ten business days of the receipt of an appeal constitutes a denial of the appeal.  In that circumstance, the appellant has exhausted his or her administrative remedies and may initiate a challenge to a constructive denial of access under Article 78 of the Civil Practice Law and Rules.


Finally, and with respect to the meetings of the Fire Department, we note that §102(2) of the Open Meetings Law defines “public body” to mean:

“...any entity for which a quorum is required in order to conduct public business and which consists of two or more members, performing a governmental function for the state or for an agency or department thereof, or for a public corporation as defined in section sixty-six of the general construction law, or committee or subcommittee or other similar body of such public body.”

By reviewing the components in the definition of “public body”, we believe that each is present with respect to the governing body of a volunteer fire department.  A volunteer fire department is clearly an entity consisting of two or more members. We believe that it is required to conduct its business by means of a quorum under the Not-for-Profit Corporation Law. Further, in our view, a volunteer fire department at its meetings conducts public business and performs a governmental function. Such a function is carried out for a public corporation, which is defined to include a municipality, such as a town or village, for example. Since each of the elements in the definition of “public body” pertains to the voting body of a volunteer fire department, it appears that the department is a “public body” subject to the Open Meetings Law. For a contrary point of view, see: Hayes v. Chestertown Vol. Fire Col, Inc., 93 AD3d 117, 941 NYS2d 734 (3rd Dept, 2012).

We hope that we have been of some assistance.
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Enclosures

cc: Bill Young
      Ron Dunn
