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June 14, 2012
The staff of the Committee on Open Government is authorized to issue advisory opinions.  The ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear :

I have received your letter in which you sought an advisory opinion concerning compliance with the Open Meetings Law relative to the Board of Trustees of the New York French American Charter School (hereafter “the Board”).


You wrote that the Board conducted an emergency meeting on May 18 at 5:30 p.m., but that “[n]o emails, public notices, faxes, letters in student backpacks or any form of communication was ever sent by the NYFACS board of trustees to faculty, staff parents, or any members of the media alerting them an emergency board meeting had been scheduled…”  During that meeting, the Board voted to recognize a particular named individual as interim president of the NYFACS Parent Teacher Organization, “despite several communications received from members of the NYFACS parent body stating NYC Department of Education Chancellor’s Regulations clearly state: upon resignation of a co-officer, the Paretn Association members must vote to determine if the remaining co-officer may fill the unexpired term on his/her own or whether an expedited election must be conducted.”  You wrote that no such vote was ever held, but rather that “in an unpublicized and essentially private NYFACS Board of Trustees meeting, Ms. Porter’s self-claimed position as PTO president was ratified by the board, which automatically sealed Ms. Porter as voting member of the NYFACS Board of Trustees.”


You also contend that the Board “has made a repeated and concerted habit of not complying” with the Open Meetings Law, for you allege that the Board “held an emergency hiring committee [meeting] on May 11” and an “emergency finance committee meeting on May 14”, and that neither of those meetings was preceded by notice.


The first question pertains to compliance with the Open Meetings Law with respect to the Board’s emergency meeting of May 18, and the second involves essentially the same question by “holding three emergency board meetings during the course of May 2012”.


In this regard, first, §2854(1)(e) of the Education Law states that: “A charter school shall be subject to the provisions of articles six and seven of the public officers law.”  Articles six and seven are, respectively, the Freedom of Information Law and the Open Meetings Law.  Consequently, it is clear that charter schools are required to comply with those statutes, and I believe that those entities must be considered “agencies” subject to the former, and that their boards be considered “public bodies” subject to the latter.
Second, §104 of the Open Meetings Law pertains to notice of meetings and requires that:

“1. Public notice of the time and place of a meeting scheduled at least one week prior thereto shall be given to the news media and shall be conspicuously posted in one or more designated public locations at least seventy-two hours before such meeting.

2. Public notice of the time and place of every other meeting shall be given to the extent practicable, to the news media and shall be conspicuously posted in one or more designated public locations at a reasonable time prior thereto.

3. The public notice provided for by this section shall not be construed to require publication as a legal notice.

4. If videoconferencing is used to conduct a meeting, the public notice for the meeting shall inform the public that videoconferencing will be used, identify the locations for the meeting, and state that the public has the right to attend the meeting at any of the locations.”

Additionally, in 2009, a new subdivision (5) states that:

“5. When a public body has the ability to do so, notice of the time and place of a meeting given in accordance with subdivision one or two of this section, shall also be conspicuously posted on the public body’s internet website.”

Section 104 now imposes a three-fold requirement:  first, that notice must be posted in one or more conspicuous, public locations; second, that notice must be given to the news media; and third, that notice must be conspicuously posted on the body’s website, when there is an ability to do so. The requirement that notice of a meeting be "posted" in one or more "designated" locations, in our opinion, mandates that a public body, by resolution or through the adoption of policy or a directive, select one or more specific locations where notice of meetings will consistently and regularly be posted. If, for instance, a bulletin board located at the entrance of a school’s offices has been designated as a location for posting notices of meetings, the public has the ability to know where to ascertain whether and when meetings of a school board will be held.  Similarly, every public body with the ability to do so must post notice of the time and place of every meeting online. 


There is nothing in the Open Meetings Law the refers specifically to “emergency” or “special” meetings.  However, the judicial interpretation of the Open Meetings Law suggests that the propriety of scheduling a meeting less than a week in advance is dependent upon the actual need to do so.  As stated in Previdi v. Hirsch:



"Whether abbreviated notice is 'practicable' or 'reasonable' in a given case 



depends on the necessity for same.  Here, respondents virtually concede a lack of 


urgency: They deny petitioner's characterization of the session as an 'emergency' 


and maintain nothing of substance was transacted at the meeting except to discuss 

the status of litigation and to authorize, pro forma, their insurance carrier's 



involvement in negotiations.  It is manifest then that the executive session could 


easily have been scheduled for another date with only minimum delay.  In that 


event respondents could even have provided the more extensive notice required 


by POL §104(1).  Only respondent's choice in scheduling prevented this result.



"Moreover, given the short notice provided by respondents, it should have been 


apparent that the posting of a single notice in the School District offices would 


hardly serve to apprise the public that an executive session was being called...



"In White v. Battaglia, 79 A.D. 2d 880, 881, 434 N.Y.S.ed 637, lv. to app. den. 53 

N.Y.2d 603, 439 N.Y.S.2d 1027, 421 N.E.2d 854, the Court condemned an almost 

identical method of notice as one at bar: 



"Fay Powell, then president of the board, began contacting board members at 4:00 

p.m. on June 27 to ask them to attend a meeting at 7:30 that evening at the central 


office, which was not the usual meeting date or place. The only notice given to 


the public was one typewritten announcement posted on the central office bulletin 

board...Special Term could find on this record that appellants violated the...Public 

Officers Law...in that notice was not given 'to the extent practicable, to the news 


media' nor was it 'conspicuously posted in one or more designated public 



locations' at a reasonable time 'prior thereto' (emphasis added)" [524 NYS 2d 643, 

645 (1988)].

           Based upon the foregoing, absent an emergency or urgency, the Court in Previdi suggested that it would be unreasonable to conduct meetings on short notice, unless there is some necessity to do so.  If there was no urgency associated with the issues considered during the meetings to which you referred, in my view, they should not have been held.  More importantly, even if there is an emergency that necessitates scheduling and conducting meetings quickly, the Open Meetings Law requires that notice be given.  It is not difficult to accomplish compliance with §104; notice of the time and place of a meeting can be given to the news media by email, fax or phone; notice can quickly posted in one or more conspicuous public locations; and when it is feasible for an entity to do so, notice can be posted on the entity’s website without delay.  That is often done, particularly by educational institutions as a means of informing parents and others of delays due to weather, health consideration due to an outbreak of a disease, social events and the like.


Lastly, you asked whether the Board’s vote to ratify “Ms. Porter’s self claimed position as PTO president” was valid.  With respect to the application of the Open Meetings Law, an action remains valid unless and until a court reaches a determination to the contrary.  I point out that a court has the authority under §107 of that statute to invalidate action if a violation has occurred.  However, the same provision states that an “unintentional failure to fully to fully comply with the notice provisions required by this article shall not alone be grounds for invalidating any action…”  If in fact no notice was given and the meeting was effectively conducted in secret, I believe that a court would have the authority under the Open Meetings Law to invalidate the action.


Perhaps more significant may be the failure to give effect to the Chancellor’s regulations.  It is suggested that you attempt to ascertain whether the absence of compliance with the regulations constitutes a nullity of the action taken.


I hope that I have been of assistance.








Sincerely,













Robert J. Freeman







Executive Director






RJF:sb
cc: Edith Boncompain
      Board of Trustees
      Recy Dunn
