June 19, 2012
Page 4

[image: image1.wmf] SEQ CHAPTER \h \r 1STATE OF NEW YORK
DEPARTMENT OF STATE

COMMITTEE ON OPEN GOVERNMENT


Committee Members 






                       One Commerce Plaza, 99 Washington Ave., Suite 650










     

  Albany, New York 12231

RoAnn M. Destito









            Tel (518) 474-2518

Robert J. Duffy              









           Fax (518) 474-1927

Robert L. Megna







                                                   www.dos.ny.gov/coog
Cesar A. Perales   

Clifford Richner

David A. Schulz

Robert T. Simmelkjaer II, Chair

Franklin H. Stone

Executive Director

Robert J. Freeman

OML-AO-5300








June 19, 2012
E-Mail
TO:



FROM:  
Camille S. Jobin-Davis, Assistant Director

The staff of the Committee on Open Government is authorized to issue advisory opinions.  The ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear:


We are in receipt of your request for an advisory opinion regarding application of the Open Meetings Law to meetings of companies and committees associated with the Plainview Fire Department.  You confirmed your understanding that the Department’s Board of Directors is subject to the Open Meetings Law, but you questioned whether meetings of related entities are subject to that statute.  


According to your description, the Department, a not for profit corporation providing services within a defined fire protection district, is contractually obligated to provide fire protection services to the Town of Oyster Bay.  It is made up of four unincorporated volunteer fire companies primarily organized for management of personnel and readiness of vehicles.  Each company holds monthly meetings, requests funds from the Department’s fund drive, and equipment through the Chief of the Department, with both types of requests ultimately being determined by the Department’s Board of Directors.  On a monthly basis, the membership as a whole (the members of all four companies) conducts a “department meeting”.  All privately donated funds collected by the companies and committees are pooled and budgeted by the Department as a whole, distributed upon Board of Director approval at regularly scheduled meetings.  In the same manner, the Department Treasurer is responsible for drafting requests from the Department for the Chief of the Department to sign, for Board of Director approval. 


The Department conducts several additional meetings each month, including officer meetings, committee meetings and squad meetings, none of which relate to the ability to authorize the expenditure of taxpayer or donated funds.  You asked whether meetings of entities that “do not have direct access to funding” are subject to the Open Meetings Law.  


In this regard, the Open Meetings Law is applicable to meetings of public bodies. Section 102(2) of the Law defines “public body” to mean:

“...any entity for which a quorum is required in order to conduct public business and which consists of two or more members, performing a governmental function for the state or for an agency or department thereof, or for a public corporation as defined in section sixty-six of the general construction law, or committee or subcommittee or other similar body of such public body.”

We point out that the status of volunteer fire companies had long been unclear with respect to application of the Freedom of Information Law. Those companies are generally not-for-profit corporations that perform their duties by means of contractual relationships with municipalities or fire districts.  As not-for-profit corporations, it was questionable whether or not they conducted public business and performed a governmental function. Nevertheless, in a case brought under the Freedom of Information Law dealing with the coverage of that statute with respect to volunteer fire companies, the state’s highest court, the Court of Appeals, found that records of a volunteer fire company fall within the provisions of the Freedom of Information Law [see Westchester Rockland Newspapers v. Kimball, 50 NY 2d 575 (1980)]. In its decision, the Court clearly indicated that a volunteer fire company performs a governmental function and that all of its records are subject to rights of access granted by the Freedom of Information Law.


In reviewing the components in the definition of “public body”, this will confirm our understanding that each is present with respect to the board of an incorporated volunteer fire department, such as the Plainview Fire Department. The governing board of a volunteer fire department is clearly an entity consisting of two or more members. We believe that the board of directors is required to conduct its business by means of a quorum under the Not-for-Profit Corporation Law.  Further, in our view, the members of a volunteer fire department such as the one you describe conduct public business and perform the governmental function of responding to fire and emergency calls for assistance. Such a function is carried out for a public corporation, which is defined to include a municipality, such as a town or village, for example, or in this case, the Town of Oyster Bay and the corresponding fire district. Since each of the elements in the definition of “public body” pertains to a volunteer fire department such as the one you describe, it appears that the Board of Directors is a “public body” subject to the Open Meetings Law.


We note that the Westchester Rockland Court “dissolved the governmental versus nongovernmental dichotomy” presented by the municipality and refused to assume that the lottery and fire fighting activities of the company were generically separate and distinct.  The Court wrote “How often does the taxpayer–lottery participant view his purchase as his ‘tax’ for the voluntary public service of safeguarding his or her home form fire?” (Id., at 579.)


In juxtaposition to the Court of Appeals’ ruling in Westchester Rockland, we note the recent Appellate Division decision in Hayes v Chestertown Volunteer Fire Company (93 AD3d 1117, 941 NYS2d 734 [3d Dept, 2012]).  In Hayes, the court determined that while an incorporated volunteer fire company is an “agency” that performs a governmental function and whose records are therefore subject to FOIL, it is not a “public body,”  due to its lack of authority “to dictate firefighting policy or procedure or to make any decisions regarding the expenditure of public funds.”  It was not relevant, the court held, that the “volunteers are deemed employees of the Fire District when engaged in firefighting activities”, or that “the volunteers serve as the labor force for the Fire District when the alarm of fire or other public emergency arises.” 


The Hayes court relied heavily on the volunteer fire company’s status as a not-for-profit charitable organization that limited its meetings to issues of social and charitable activities to find that it was not a public body.  Due to the company’s ability to set its own policies and procedures with respect to its operations, and its inherent control over moneys raised from “private sources,” it is difficult to rectify this decision with the Court of Appeals decision in Weschester Rockland.  


Based on the logic expressed by the Court of Appeals, it remains our opinion that each of the elements of a “public body” is present in a volunteer fire company, including the four entities that you describe above, whether or not they are incorporated.  The companies are clearly entities consisting of two or more members.  And, we believe that it would be reasonable to assume that the members of the companies perform the labor, or the governmental functions of the Department, i.e., responding to fire and emergency calls for assistance.


In consideration of the quorum requirements for entities such as an unincorporated volunteer fire company, we note the provisions of §41 of the General Construction Law. That statute states that:

“Whenever three of more public officers are given any power or authority, or three or more persons are charged with any public duty to be performed or exercised by them jointly or as a board or similar body, a majority of the whole number of such persons or officers, gathered together in the presence of each other or through the use of videoconferencing, at a meeting duly held at a time fixed by law, or by any by-law duly adopted by such board of body, or at any duly adjourned meeting of such meeting, or at any meeting duly held upon reasonable notice to all of them, shall constitute a quorum and not less than a majority of the whole number may perform and exercise such power, authority or duty. For the purpose of this provision the words 'whole number' shall be construed to mean the total number which the board, commission, body or other group of persons or officers would have were there no vacancies and were none of the persons or officers disqualified from acting.”
Because volunteer fire companies typically consist of at least three persons, and since those persons “are charged with [a] public duty to be performed or exercised by them jointly or as a board”, it is our opinion that those entities are subject to §41 of the General Construction Law, and may only take action by means of a quorum.  


In the facts that you present, the volunteer companies are not incorporated, but have a similar relationship with the fire department as the fire company in Hayes has with the fire district.  We are unable to distinguish between the Plainview Fire Department and the Board of Fire District Commissioners in Hayes. Due to these similarities, it seems clear that at the very least the governing board of the Plainview Fire Department is a public body subject to the Open Meetings Law. 


It is not known whether there will be an appeal of the Appellate Division decision in Hayes.  For now, for those counties within the Third Department (Nassau County is in the First Department), it may be that formalizing the responsibility for certain financial and policy decisions in a parent organization is sufficient to remove the entity’s “governmental function” characteristic, and thereby remove the entity from application of the Open Meetings Law.  


Finally, and with respect to committees and entities created by the governing body, based on the definition of “public body” mentioned above, we note the many advisory opinions on our website regarding committees made up solely of members of another public body, committees made up entirely of members of the public, and committees that are governed by a combination of both types of members.  In brief, if a committee is made up solely of members of a public body (i.e., members of the Department Board of Directors) the committee would be a public body subject to the Open Meetings Law (see e.g., Glens Falls Newspapers v. Solid Waste and Recycling Committee of the Warren County Board of Supervisors, 195 AD2d 898 [1993]).  In cases where the membership does not determine the issue, whether the committee has authority to take action on behalf of the municipality or serves only in an advisory capacity would be pertinent.  Please see advisory opinions under “C” for “Committees and Subcommittees” through our online Open Meetings Law advisory opinion index at the following link: http://www.dos.ny.gov/coog/oml_listing/oindex.html

We hope that this is helpful.

CSJ:sb
