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June 28, 2012
The staff of the Committee on Open Government is authorized to issue advisory opinions.  The ensuing staff advisory opinion is based solely upon the facts presented in your correspondence.

Dear : 

This is in response to your request for an advisory opinion regarding the Village of Mastic Beach Zoning Commission’s compliance with the Open Meetings Law.  Based on materials submitted by you and Mr. Alan Chasinov, we understand that the Zoning Commission held roughly ten workshops, with a quorum of members present, where they developed a draft of the zoning code and revised it before presenting it to the public.  There was no advance notice provided for these meetings, and they were not held open to the public.  The draft was made public through a series of hearings that were properly noticed and attended by the public on October 26, November 2, and November 16, 2011.  Subsequent to a Village Board meeting on December 13, 2011, at which the proposed code was returned to the Commission for further consideration, the Commission held yet another public hearing (January 5, 2012) and public meeting (January 18, 2012) at which point, the Commission adopted the proposed zoning code as a final report for submission to the Board of Trustees.  

In this regard we offer the following comments.  

First, based on the judicial interpretation of the Open Meetings Law, there is no legal distinction between a “meeting” and a “work session.” 

By way of background, the definition of a “meeting” [see Open Meetings Law § 102(1)] has been broadly interpreted by the courts.  In a landmark decision rendered in 1978, the Court of Appeals, the state’s highest court, found that any gathering of a quorum of a public body for the purpose of conducting public business is a “meeting” that must be convened open to the public, whether or not there is an intent to take action and regardless of the manner in which a gathering may be characterized [see Orange County Publications v. Council of the City of Newburgh, 60 AD2d 409, aff’d 45 NY2d 947 (1978)].  

The decision rendered by the Court of Appeals was precipitated by contentions made by public bodies that so-called “work sessions” and similar gatherings held for the purpose of discussion, but without an intent to take action, fell outside the scope of the Open Meetings Law.  In discussing the issue, the Appellate Division, whose determination was unanimously affirmed by the Court of Appeals, stated that: 

“We believe that the Legislature intended to include more than the mere formal act of voting or the formal execution of an official document.  Every step of the decision-making process, including the decision itself, is a necessary preliminary to formal action.  Formal acts have always been matters of public record and the public has always been made aware of how its officials have voted on an issue.  There would be no need for this law if this was all the Legislature intended.  Obviously, every thought, as well as every affirmative act of a public official as it relates to and is within the scope of one’s official duties is a matter of public concern.  It is the entire decision-making process that the Legislature intended to affect by the enactment of this statute.”  (60 AD2d 409, 415).  

Based upon the direction given by the courts, if a majority of a public body gathers to discuss public business, any such gathering, in our opinion, would constitute a “meeting” subject to the Open Meetings Law.  Further, there is no distinction between a meeting and a “workshop” or work session; when a workshop is held, a public body has the same obligations in terms of notice, openness and the ability to conduct executive sessions as in the case of regular meetings.

This will confirm, as expressed in various telephone conversations between this office and yourself, Mr. Chasinov and Mr. Vigliotta, that it is our opinion that by failing to provide proper notice of and to permit the public to attend the meetings held by the Zoning Commission members between June and September 2011, the Zoning Commission failed to comply with the requirements of the Open Meetings Law.  While this was the opinion that we offered in late 2011 and remains our opinion today, it reflects only half of the advice offered and opinions formed about the situation in the Village of Mastic Beach with respect to the proposal and adoption of the zoning code.  

Accordingly, we turn our attention now to the remedies available under the Open Meetings Law. 

The only method by which action taken by a public body can be challenged is through the filing of what is known as an Article 78 proceeding in Supreme Court.  The time for initiating litigation against a public body is generally four months from the date the action is taken.  

Section 107(3) of the Open Meetings Law, the provision related to enforcement of the Law sets forth in related part as follows:  

1…. In any such action or proceeding, if a court determines that a public body failed to comply with this article, the court shall have the power, in its discretion, upon good cause shown, to declare that the public body violated this article and/or declare the action taken in relation to such violation void, in whole or in part, without prejudice to reconsideration in compliance with this article. If the court determines that a public body has violated this article, the court may require the members of the public body to participate in a training session concerning the obligations imposed by this article conducted by the staff of the committee on open government. An unintentional failure to fully comply with the notice provisions required by this article shall not alone be grounds for invalidating any action taken at a meeting of a public body. The provisions of this article shall not affect the validity of the authorization, acquisition, execution or disposition of a bond issue or notes. 
2. In any proceeding brought pursuant to this section, costs and reasonable attorney fees may be awarded by the court, in its discretion, to the successful party. If a court determines that a vote was taken in material violation of this article, or that substantial deliberations relating thereto occurred in private prior to such vote, the court shall awards costs and reasonable attorney’s fees to the successful petitioner, unless there was a reasonable basis for a public body to believe that a closed session could properly have been held.”

In short, should a complaint be filed in a timely fashion, and should a court determine that there was a violation of Law, upon good cause shown, the court could, in its discretion, invalidate the action taken at the meeting, require the public body to attend training at the Committee on Open Government and award attorney’s fees to the prevailing party.  

We note that subsequent to the series of meetings held in private, the Zoning Commission held three properly noticed gatherings in October and November of 2011, through which the public was encouraged to submit written questions and on at least one occasion was given the opportunity to question the Zoning Commission members.  It is our understanding that the Zoning Commission then held additional hearings and meetings in 2012, for which proper notice was provided, the public was permitted to attend, all of which culminated in the Zoning Commission’s adoption of a revised proposed zoning code for consideration by the Town Board on January 18, 2012. 

Mr. Chasinov’s request that this office make a “formal determination as to whether the Open Meetings Law was substantially violated” is neither within the scope nor authority of this office.  The Committee on Open Government is authorized to issue advisory opinions concerning application of the Law.  It is our hope that these opinions are educational and persuasive, and that they serve to resolve problems and promote understanding of and compliance with the Law.

While we understand Mr. Chasinov’s contention that “the entire work of the Zoning Commission has been tainted”, it is not required by law, as he suggested, to “restart from the beginning”.  We recognize that the Zoning Commission’s actions to hold meetings and hearings in October and November of 2011, and again in January of 2012 were its attempts to cure any potential lack of prior public involvement and were in keeping with remedies a court could have provided had a complaint been successfully filed.

We hope that this is helpful.  Please contact us if you should have any further questions.
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Camille S. Jobin-Davis







Assistant Director
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Deirdre Barthel 
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