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I.D. No. BNK-28-03-00006-E
Filing No. 679

Filing date: June 30, 2003
Effective date: June 30, 2003

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Repeal of Part 402 and addition of new Part 402 to Title 3
NYCRR.

Statutory authority: Banking Law, art. 12-C, section 587

Finding of necessity for emergency rule: Preservation of general wel-
fare.

Specific reasons underlying the finding of necessity: Chapter 629 of the
laws of 2002 is effective April 7, 2003. Provisions of chapter 629 include
the enactment of amendments to Article 12-C of the New York Banking
Law and Article 28-B of the New Y ork General BusinessLaw that relate to
the business of budget planning. Article 12-C of the New York Banking
Law provides for the licensing and regulation of entities engaged in the
business of budget planning. The business of budget planning is defined in
Section 455 of Article 28-B of New York’s General Business Law

As a result of the amendments to Article 12-C of the New York
Banking Law, the operations of entities currently licensed in New Y ork to
conduct the business of budget planning may be extensively affected, on or
after April 7, 2003. In addition, due to the amendment of Section 455 of
Article 28-B of New York’s General Business Law, the operations of out-
of -state entities that will be newly subject to New Y ork’ slicensing require-
mentsin order to conduct the business of budget planning with New Y ork
residents will be similarly affected.

Specifically, the amendments to the rule known as Part 402 of Title 3
NY CRR, include new requirements established by Chapter 629, aswell as
expanded regulatory requirements developed by the Banking Department,
the majority of which are intended to effectuate stronger consumer protec-
tion for existing and potential clients of licensed budget planners. In
addition, the amendments to Part 402 include various requirements cur-
rently imposed on licensed budget planners under existing law and Super-
intendent’s Regulations, as well as administratively. Accordingly, the
amendments to Part 402 establish a significantly broader regulatory
scheme pursuant to which licensees and potential licensees will be re-
quired to conduct the business of budget planning.

The primary legislative objective of chapter 629 is to provide greater
consumer protections to clients of licensed budget planners. Such protec-
tions are provided in various ways, including the regulation of out-of-state
entities engaging in budget planning activities with residents of this State.
Industry representatives have informed the Banking Department that a
significant number of out-of-state entities are expected to seek licenses
under the Banking Law to conduct the business of budget planning. There-
fore, it is paramount that not only current licensees be made aware of the
expanded regulatory requirements prior to the effective date of chapter 629
in order that their business operations, especially those aspect of their
operations that provide consumer protections conform to the new statutory
and regulatory standards, but that potential licensees from out-of-state and
in-state be put on notice as well. Accordingly, emergency adoption of this
ruleis necessary.

Subject: Regulation of budget planning activities.
Purpose: To set forth the regulatory requirements and standards of opera-
tion.
Text of emergency rule:
PART 402
BUDGET PLANNERS

§ 402.1 Definitions.

For purposes of this Part:

(a) The term “ control party” shall mean any individual or entity that
possesses, directly or indirectly, the power to direct or cause the direction
of the management and policies of a licensee.

(b) The term “director” shall mean any member of the governing
board of the licensee whether designated as a director, officer, trustee,
manager, governor or by any other title.

(c) The term “ capital certificate” shall have the same definition asis
set forth in Section 501 of the New York Not For Profit Corporation Law.

(d) The term “ debtor” shall mean an individual who enters into a
contract with a licensee and is then a New York resident.

(e) The term “licensee” shall mean any entity licensed pursuant to
Article 12-C of the New York Banking Law.

§ 402.2 Application for a license.

(a) Application form. Application for a license shall be made upon a
form provided by the New York State Banking Department (* Banking
Department” ). Each application shall be signed by every individual or
entity that will be a control party if alicense is granted.



Rule Making Activities

NY S Register/July 16, 2003

(b) Application procedure. Applications should be delivered to the New
York Sate Banking Department, Attn: Licensed Financial Services Divi-
sion, and must be accompanied by check payable to the order of “ Superin-
tendent of Banks of the State of New York”, for an investigation feein the
statutory amount. The application shall include the following information:

(1) The exact name and the address of the applicant and its date of
incorporation.

(2) The name and the compl ete business and residential address and
occupation of each director, whether or not a member of the governing
board, and any other individual who supervises the daily operations of the
applicant.

(3) The complete address where the business of the applicant isto be
conducted, showing the street and number, if any, post office and building
and room number, if any, the office building and room number, if any, and
the municipality, county and state.

(4) If the applicant engages in the business of budget planning, as
defined in Section 455(1) of the New York General Business Law, in
another state(s), identify such state(s) and provide the name and address of
the regulatory agency, if any.

(5) A copy of the applicant’ sfiling receipt, certified by the Secretary
of Sate of New York, or, for out of state budget planners, a certificate of
qualification to do business certified by the Secretary of Sate of New York.

(6) A copy of the applicant’s bylaws.

(7) Letter of Tax Exemption from the Internal Revenue Service
indicating 501(c)(3) tax status, if applicable.

(8) Charities Registration Satement from the Sate of New York
Office of the Attorney General, Charities Bureau.

(9) Schedule providing the following information with respect to
each control party: name, prospective corporate title with licensee, em-
ployer’'s name, occupation and title, business address, and residential
address.

(10) The name and residence of each holder of capital certificate
whether voting or non-voting and/or subvention certificate.

(11) Documentation demonstrating that a director, whether or not a
member of the governing board, of such applicant has at least one year of
experience in financial services or related fields applicable to budget
planning. The superintendent may require that a director have more than
one year experienceif it is determined that such enhanced experienceisin
accordance with the purposes of Article 12-C of the New York Banking
Law.

(12) A set of completed fingerprint cards must be submitted by each
individual who signs the application. In the case of an applicant which is
not a natural person, each control party shall submit completed fingerprint
cards.

(13) A background report prepared by an independent licensed
private investigation firm for every applicant. In the case in which an
individual is signing an application on behalf of an applicant that is not a
natural person, a background report shall be prepared for both such
individual and the entity for which he or sheis signing the application.

(14) A description of the services that will be provided to the debtor
by the applicant citing specifically the topics to be discussed and the
related timeframes involved.

(15) Alitigation affidavit prepared for each applicant.

(16) A statement of merit describing the proposed operation includ-
ing but not limited to: 1) alist of all feesto be charged by the applicant 2)
the sources of funding and financing available to the applicant and 3) a
business plan which describes in detail the budgeting, educational, and
counseling services to be offered; the policies and procedures governing
each such service including the curriculum to be utilized to provide the
educational services; the person(s) responsible for administering each
such service and the training to be provided to employees engaged in the
rendering of each such service.

(17) The applicant’sfinancial statements for the past three yearsor,
for new corporations, a pro-forma financial statement. Financial state-
ments shall include a balance sheet, a statement of revenues and expenses,
and a statement of cash flows.

(18) A copy of the contract to be used with debtors or potential
debtors which shall at a minimum include:

(i) a complete list of the debtor’s obligations to be adjusted,
including the name of each creditor;

(i) the total fees agreed to for such services, including any adjust-
ments for estimated available rebates from creditors, provided that noth-
ing in this subdivision shall require a licensee to share rebates with its
clients;

(iii) the commencement and termination date of the contract;

(iv) a pro forma statement of the total fees to be charged, includ-
ing expected available rebates from creditors, expressed as a percentage
of the total obligations, principal and interest to be adjusted under such
contract.

(19) Such other pertinent information as the superintendent may
require.

§ 402.3 Services to be provided by licensee.

(a) Every licensee shall make an initial assessment of the potential
debtor’ sfinancial situation taking into account at a minimum, the potential
debtor’ s available and projected income and the existence of other liquid
assets as well as the potential debtor’sindebtednessto determineifitisin
the best economic interest of the potential debtor to enter into a budget
planner contract. If not, the licensee shall recommend that the potential
debtor seek legal or other appropriate advice as to other alternatives,
including bankruptcy.

(b) Every licensee shall provide adequate budgeting, educational and
counseling services directly to the debtor, consistent with the purposes of
Article 12-C of the New York Banking Law.

(c) Upon receipt of funds from the debtor, the licensee shall promptly
transmit such funds, less any contractual fees which are due and owing to
it from the debtor, to the creditor(s).

8 402.4 Duration of qualifier experience.

If at any time the licensee ceases to be in compliance with the require-
ment of section 580.1(e) of the New York Banking Law, it shall notify the
superintendent within ten calendar days of such noncompliance. Within
three calendar days of making such notification, the licensee shall submit
to the superintendent, the name and qualifications of any other director,
whether or not a member of the governing board, who has been engaged
by the licensee to satisfy the requirements of section 580.1(€).

§402.5 Provision for surety bond.

(a) Except as provided in section 402.6 below, every licensee shall file
with the superintendent a corporate surety bond in the principal amount of
$250,000, or such larger or smaller amount as the superintendent may
require. If the licensee is notified that a larger bond is required, such
larger bond shall bein full force within 30 days. A copy of the larger bond
shall be submitted to the superintendent. The corporate surety bond re-
quired by the section shall be issued by a bonding company or insurance
company authorized to do businessin this Sate. The form of the bond shall
be obtained from the Licensed Financial Services Division of the Banking
Department.

(b) Such bond shall be in favor of the superintendent. The bond, or
deposit agreement entered into pursuant to section 402.7 below, shall
contain substantially the following language:

“ The proceeds of this[ bond/deposit agreement] shall constitute a trust
fund in favor of the superintendent to be used exclusively to reimburse
payments by debtors that have not been properly distributed to creditors or
to reimburse fees determined by the superintendent to be improperly
charged or collected and, in the event of the insolvency, liquidation or
bankruptcy of such licensee, to pay outstanding banking department exam-
ination costs and assessments.”

§402.6 Deposit of assets in lieu of surety bond; assets eligible for
deposit.

(a) Alicensee, in lieu of obtaining a bond pursuant to this Part, may
keep on deposit with such banks, savings banks, savings and loan associa-
tions, trust companies, private bankers, national banks, federal savings
banks, or federal savings and loan associations in this Sate, as such
licensee may designate and the superintendent may approve, interest-
bearing bonds, notes, debentures, or other obligations of the United States
or any agency or instrumentality thereof, or guaranteed by the United
Sates, or of this State, or of a city, county, town, village, school district, or
instrumentality of this State or guaranteed by this State, or dollar deposits.
The amount of the deposit shall be $250,000 (based on the lower of
principal amount or market value), or such larger or smaller amount as
the superintendent may require.

(b) In addition to the assets described in paragraph (a) of this section,
the following assets are eligible for deposit for purposes of this Part:

(1) commercial paper payable in dollars in the United Sates pro-
vided such paper is accorded the highest rating of a rating service desig-
nated by the Banking Board pursuant to section 61.1 of Part 61 of this
Title. In the event that an issue of commercial paper israted by more than
one designated rating service, it must have the highest rating of each;

(2) negotiable certificates of deposit that are payable in the United
Sates and issued by an unaffiliated domestic banking institution or a
domestic office of an unaffiliated foreign banking corporation;
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(3) banker’s acceptances that are payable in the United Sates and
issued by an unaffiliated domestic banking institution or a domestic office
of an unaffiliated foreign banking corporation;

(4) bonds which have an investment grade rating from either
Moody's Investors Services, Inc., Sandard & Poor’s Corporation or Fitch
Investors' Service, Inc.; and

(5) such other assets as approved by the superintendent upon written
application.

(c) If the superintendent determines that an asset which otherwise
qualifies under subdivisions (1) through (5) of this section is valued for
purposes of this Part at less than the amount otherwise required by this
Part, the superintendent shall so notify the licensee which shall thereafter
value such asset for purposes of this Part as directed by the superinten-
dent.

§ 402.7 Deposit agreement; certificate of licensee.

A licensee, which elects to deposit assets of the type listed in section
402.6, shall execute with an approved depository a deposit agreement,
which shall be in the form prescribed by the Licensed Financial Services
Division of the Banking Department. An executed copy of such deposit
agreement shall be filed with the superintendent. As part of the deposit
agreement, the licensee shall agree that prior to therelease or substitution
of any pledged assets subject to the deposit agreement, the licensee shall
file a certificate with the depository which shall specify the following:

(a) the complete title of each pledged asset being withdrawn;

(b) the complete title of each pledged asset being deposited in place
thereof;

(c) theinterest rate, series, serial number (if any), face value, maturity
date, call date, principal amount and market value of each replacement
pledged asset;

(d) the aggregate principal amount of all such replacement pledged
assets,

(e) the amount, if any, of the funds being withdrawn or deposited; and

() a certification that any pledged assets being deposited in exchange
for pledged assets being withdrawn comply as to type with the provisions
of section 402.6, and that, after giving effect to the exchange, the aggre-
gate of all pledged assets remaining on deposit by the licensee, based in
the case of such pledged assets upon the principal amount or market val ue,
whichever islower, shall be $250,000, or such larger or smaller amount as
the superintendent may require.

§402.8 Reports of changes in directors, bylaws and certificate of
incor poration of licensee.

(a) The licensee shall notify the superintendent in writing, within 10
days of the following: 1) the name and address of any director or individ-
ual who supervises the daily operations of the licensee who terminates or
altershisor her statuswith thelicensee; and (2) the name of any individual
who becomes associated with the business of the licensee as a director or
any new individual who supervises the daily operations of the licensee.
Any new director or individual shall also furnish a resume. The superin-
tendent may request other information and documentation from the licen-
see in determining whether to approve any such director or individual. If
the superintendent objects to any new director or individual, the superin-
tendent shall notify the licensee of such objection setting forth the reasons
therefore.

(b) If the superintendent finds that a proposed new director, who is not
a control party, fails to meet the standards set forth in section 581 of the
New York Banking Law, the superintendent may prohibit such person from
serving in any capacity on behalf of the licensee or, in the case of an
application for a change of control, deny such application. The superinten-
dent may reguest other information and documentation from the licensee
in determining whether to approve any such director. If the superintendent
objects to any new director, the superintendent shall notify the licensee of
such objection setting forth the reasons therefore.

(c) The licensee shall submit to the superintendent changes to its
bylaws or certificate of incorporation within 30 days of such change.

§ 402.9 Debtors contact with licensees and Banking Department.

(a) Every licensee must establish either (i) a toll-free number or (ii) a
phone number which may be called “ collect” for the purpose of enabling
debtors to make inquiries of or complaints to the licensee. Every debtor
must be informed, in writing, of this phone number and the Banking
Department’s toll-free phone number at the time he or she executes the
contract.

(b) Every licensee shall furnish to the debtor at least quarterly a
periodic statement of account on which the Banking Department’ stoll-free
telephone number, 1-800-522-3330, shall be set forth conspicuously in at
least ten point bold type.

§ 402.10 Right of debtors to rescind contract.

(a) Every contract between a licensee and a debtor must provide that
the debtor may rescind the contract until midnight of the third business day
after the day on which the debtor signed the contract. The licensee shall
expressly inform every debtor of such provision prior to or simultaneously
with the execution of the contract.

(b) Notice of rescission is effective when it is given in writing to the
licensee by the debtor.

(c) Notice of rescission, if given by mail, shall be deemed given when
deposited in a mailbox with the correct address and proper postage.

(d) If a debtor exercises the right of rescission within the timeframe
specified in this section, the licensee shall promptly return to the debtor all
fees associated with the contract that were paid to it by the debtor. Such
fees shall not include reasonable counseling fees imposed on debtors
separate and apart from the execution of a budget planner contract.

§ 402.11 Term and termination; assignment.

(a) Every contract between a licensee and a debtor shall belimited to a
payment period not to exceed 60 months.

(b) Every contract between a licensee and a debtor shall contain a
provision which states that the debtor may terminate the contract upon 10
days written notice to the licensee without any fee or penalty. Upon
receiving such notice, the licensee shall return to the debtor all monies
received from the debtor which are in its possession. No licensee shall
communicate any derogatory information about a debtor to a creditor
based solely on the fact that a debtor has terminated his or her contract
with the licensee. Derogatory information does not include notification
that the debtor is no longer a client.

(c) Every contract between a licensee and a debtor shall contain a
provision which states that the contract may not be assigned without the
written consent of the debtor.

§402.12 Unfair or deceptive acts or practices.

No licensee shall seek to avoid compliance with this Part by any device,
subterfuge or pretense whatsoever.

§ 402.13 Reports to be filed with the superintendent.

(a) Each licensee shall annually, on or before thefirst day of February,
furnish a report containing the following information and documentation,
which shall be certified as accurate by a control party:

(1) Number of clients nationwide and number of debtors in the
preceding calendar year;

(2) Number of new clients nationwide and number of new debtorsin
the preceding calendar year;

(3) For debtors, a schedule of fees charged, including initial fee,
monthly fee and specific details as to how these fees are computed;

(4) The agreement utilized for debtors if it has been modified since
the date of application or subsequently and has not been previously sub-
mitted.

(b) Each licensee shall, on a quarterly basis, report to the superinten-
dent the highest daily amount of debtor funds held by the licensee for
disbursement to creditors. This information shall be certified as accurate
by a control party and shall be provided by no later than 10 business days
after the end of the preceding quarter.

(c) Each licensee shall, within 90 days of the close of the licensee's
fiscal year, submit an independently audited financial statement to the
superintendent.

§ 402.14 Changes to licensee' s fee structure.

Any modification of the licensee's fee structure for debtors shall re-
quire that the licensee notify the superintendent in writing of the proposed
change(s) at least thirty calendar days prior to implementation. The super-
intendent shall review the fee structure taking into consideration the ex-
penses of the operation, the financial status of the debtor (s) and such other
factors as the superintendent shall deem relevant. The licensee may imple-
ment the modified fee structure unless the superintendent disapproves of
the change(s) in writing within thirty days of notification of the proposed
change(s) unless such time period is extended in writing by the superinten-
dent.

§ 402.15 No commingling of licensee’ s funds.

(a) Accounts established by the licensee to maintain debtor(s) funds
must be held in the title of “ Budget Planner as Agent for the Benefit of
Principal(s) (i.e. Debtor(s)).” The licensee must maintain, at all times,
debtor records in such a manner as to make ascertainable the interests of
the debtors, i.e., the records must sufficiently identify the deposit balance
of each debtor on any given day.

(b) Accounts must be maintained in a New York branch of a bank,
savings bank, savings and |oan association, trust company, private banker,
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national bank, federal savings bank, or federal savings and loan associa-
tion.

§ 402.16 Licensee's privacy policy.

Each licensee shall comply with the privacy provisions contained in
Title 5 of the Gramm-Leach-Bliley Act of 1999 and the regulations promul-
gated thereunder by the Federal Trade Commission, which arefound in 16
CFR Part 313.

§ 402.17 Office Display.

(a) Every licensed budget planner shall display in full public view at
both its principal office and any branch office in New York State, a sign(s)
which shall be no less than 20 inches wide and 12 inches high with letters
one-half inch in sizeindicating:

(1) the name and principal address of the licensee

(2) that the budget planner is licensed and regulated by the New
York Sate Banking Department; and

(3) that if a debtor has any inquiries or complaints, he or she may
call the Banking Department’s toll-free number, 1-800-522-3330, write to
the New York State Banking Department, c/o Consumer Services Division,
One Sate Sreet, New York, New York 10004, or submit a complaint filed
electronically via the Banking Department’'s website at
www.banking.state.ny.us.

(b) The sign required in subdivision (a) of this section must be in the
English language and in any other predominant language(s) spoken by the
debtors of the licensee.

(c) The above information shall be conspicuoudly displayed in at least
ten point bold type in the appropriate language(s) on the front page of
every contract with every debtor.

§ 402.18 Change of location.

A licensee seeking to change the location of one of its offices must give
written notice to the superintendent at least 30 days prior to such change.
The notice shall:

(a) state the reason(s) for the change;

(b) provide a projection of any increased expenses which may be
incurred; and

(c) state the extent, if any, to which the licensee intends to increase fees
to its debtors as a result of the change in location.

If the superintendent determines that there is no reasonable objection
to such change of location, the superintendent shall attach a rider to the
license setting forth the change in location.

§ 402.19 Reports of arrests, convictions, etc.

A written report shall be made to the superintendent of any arrest,
indictment or conviction (including any plea bargaining agreement) of any
control party, director, or employee of the licensee, for the violation of any
law within 10 days after such arrest, indictment or conviction becomes
known to the licensee.

§ 402.20 Reports of misconduct.

Every licensee shall submit a report to the superintendent immediately
upon the discovery of any of the events listed in Part 300 of the superinten-
dent’s regulations. Such report shall be submitted as set forth in Part 300.

8§ 402.21 Books and records.

(a) Every licensee shall keep its books and records in a manner which
will allow the superintendent to determine whether the licensee is comply-
ing with article 12-C of the Banking Law. Every licensee shall preserveits
books and records for inspection for a minimum of three years. Specifi-
cally, every licensee shall establish and maintain the following to be kept
readily available for review by the superintendent:

(1) All rejected debtor application files which shall contain all
documentation relating to the applications. A list of rejected files shall be
maintained.

(2) All cancelled debtor application files which shall contain all
documentation relating to the applications. A list of cancelled files shall be
maintained.

(3) A correspondence folder to contain all correspondence to and
from the Banking Department, or copies thereof.

(4) A separate file for all written debtor complaints to contain the
original complaint, documentation of actions taken and any related corre-
spondence.

(5) A current business plan which describes in detail the budgeting,
educational and counseling services offered; the policies and procedures
governing each service including the curriculum utilized that provides the
educational and counseling services; the person(s) responsible for ad-
ministering each such service and the training provided to employees
engaged in the rendering of each such service.

(b) Ledgers. Each licensee shall maintain a general ledger and such
subsidiary ledgers as is necessary to accurately record all assets, liabili-

4

ties, net assets, income and expenses, and contingencies. Such ledgers
shall be posted at least monthly. As of the end of each month atrial balance
shall be prepared and kept readily available for inspection by Banking
Department personnel.

(c) In the event the licensee conducts business in more than one state,
New York debtor files are to be kept separate from the individual client
files of other states. Upon request, the New York client files are to be made
readily available to the superintendent or the superintendent’s duly ap-
pointed representative.

(d) In the event that books and records are maintained at a location
that is not within the dominion and control of the licensee, the licensee
shall provide the superintendent with a written authorization to examine,
have access to, and retain copies of all its books and recordsrelating to its
budget planning business.

§402.22 Licensee' s return of unused debtor funds.

The licensee must demonstrate a 'good faith effort’ to locate and
refund any monies to the debtor that, for whatever reason, cannot be sent
to a creditor.

§ 402.23 Effective date.

The effective date of these amendments to Part 402 shall be April 7,
2003.

This notice is intended to serve only as a notice of emergency adoption.
This agency does not intend to adopt the provisions of this emergency rule
as apermanent rule. The rule will expire September 27, 2003.

Text of emergency ruleand any required statements and analyses may
be obtained from: Christine M. Tomczak, Secretary to the Banking
Board, Banking Department, One State St., 6th FI., New York, NY 10004-
1417, (212) 709-1642, e-mail: christine.tomczak @banking.state.ny.us
Regulatory Impact Statement

1. Statutory Authority:

New York Banking Law Article 12-C Section 587 provides the statu-
tory authority for the superintendent to propose this rule with respect to
entities licensed under Article 12-C of the Banking Law to conduct the
business of budget planning.

2. Legidative Objective:

Entities that are licensed under Article 12-C of the New Y ork Banking
Law to conduct the business of budget planning are authorized to enter into
contracts with individuals (* Debtors”) who seek to pay off their debts. The
Debtors agree to pay sums of money periodicaly to the licensed budget
planner. The licensed budget planner in turn uses the money received from
the Debtors to pay the creditor(s) of the Debtors based on payment terms
set forth in the contracts between the licensed budget planner and the
Debtors. Debtors pay afee to licensed budget planners for this service.

Typically, Debtors who enter into such contracts with licensed budget
planners have incurred significant amounts of consumer debt primarily
through credit-card financed purchases. The expansion of unsecured con-
sumer credit to the general public has resulted in an explosion of consumer
debt. This has created situations where credit has been extended to, and
utilized by, individuals who, if not for the available credit, would have
been unable to engage in the consumer spending based on their disposable
income. Individuals who have no funds to repay such debts may only
possibly resolve their financial problems by either seeking out persona
bankruptcy or by looking to the services provided by credit counselors or
licensed budget planners. Debtors often have little ability to satisfy their
creditors without the use of a structured payment plan negotiated with the
creditors that may include some modification of the outstanding debt due
to the creditor. Licensed budget planners perform an intermediary role
between the Debtors and the creditors in negotiating apayment plan and in
insuring that periodic payments are made to the creditors.

Under these circumstances the individuals in debt are often in dire
economic circumstances. Consequently, they are potential targets of per-
sons or entities that may seek to take advantage of them by accepting fees
for the promise of services or programsthat may not actually eliminate the
debt.

The Legidlature in amending various sections of Article 12-C of the
New York Banking Law, which provides for the licensing and regulation
of entities engaged in the business of budget planning, did so generally to
establish a more rigorous regulatory environment within which entities
licensed under New York law may engage in the business of budget
planning. The Legislature, among other things, addressed financial and
experience standards, contractual conditions, advertisement parameters
and public representations made by licensed budget planners.

Notably, the amendments to Article 12-C intended to increase con-
sumer protections for the Debtors who contract with licensed budget
planners include, but are not limited to: @) requiring licensed budget
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planners to obtain a surety bond to be used to reimburse Debtors for
payments that may not have been properly distributed to their creditors, or
to reimburse fees determined by the superintendent to be improperly
charged or collected; b) specifying that a written contract is required
between a licensee and a Debtor and that it must specify all debts and all
creditors, disclose the fees agreed to for the services, include the com-
mencement and termination dates of the contract, disclose the settlement
termsin the event of cancellation of the contract or prepayment of the debt,
disclose the Debtor’s statutory right to rescind the contract, and set forth
the terms under which payments are to be made by the Debtor; c) specify-
ing prohibited practices, which include prohibiting any media advertise-
ment that is false or deceptive, prohibiting the use of the title “budget
planner” or “licensed budget planner” or the term “budget planning” in any
public advertisement, business card or letterhead by any person or entity,
other than a licensee; and d) prohibiting the licensee from commingling
monies received from Debtors with funds associated with the operation of
the budget planning business.

In addition to the amendments to Article12-C of the New Y ork Bank-
ing Law, amendments were also made to Article 28-B of the New York
Genera Business Law in connection with the business of budget planning.
Specifically, Section 455 of Article 28-B of the New Y ork General Busi-
ness Law requires a person or entity, wherever located, that entersinto a
contract for budget planning with an individual then resident in New Y ork
State, to first obtain alicense from the Superintendent of Banks to conduct
the business of budget planning. Such a license is obtained pursuant to
Article 12-C of the New York Banking Law. Because of the requirement
that out-of-state entities that contract with New Y ork residents for budget
planning services be licensed under the Banking Law, New Y ork residents
who partake of the budget planning services offered by the out-of-state
entities will also be afforded the consumer protections that have been put
in place under Article 12-C of the Banking Law.

The proposed New Part 402 sets forth a comprehensive framework for
the regulation of entities licensed under Article 12-C of the New York
Banking to conduct the business of budget planning. New Part 402 was
drafted in furtherance of the public policy objectives that the Legislature
sought to advance in enacting the amendments to Article 12-C of the New
York Banking Law and Article 28-B of New York's General Business
Law.

3. Needs and Benefits:

Proposed New Part 402 is needed to enable the Banking Department to
carry out its existing supervisory and regulatory responsibilities with re-
spect to entities licensed under Article 12-C of New Y ork’s Banking Law
to conduct the business of budget planning. In response to the recent
legislation in this area, the rule facilitates the stricter regulation of budget
planning activities to provide more consumer protections for the clients of
licensed budget planners.

Budget Planning isaregulated financial servicein thisstate. Therefore,
it is the obligation of the Superintendent of Banks, as the State financia
regulator, to establish arule as proposed in accordance with the legislative
intent to protect vulnerable consumers from entities that may operate
without the necessary business standards required to appropriately provide
budget planning services.

While the proposed rule is primarily needed because its provisions
provide for the greater consumer protections envisioned by the Legisature
with respect to the business of budget planning, the rule is also needed in
the form proposed because it sets forth more effectively, the regulatory
requirements and standards of operation for New York licensed budget
planners. Specifically, certain reporting/disclosure, recordkeeping and
compliance requirements that make up new Part 402 are currently imposed
on licensed budget planners under the following: a) Article 12-C or other
provisions of the New Y ork’ s Banking Law and General Business Law; b)
current Superintendent’s regulations; or ¢) as administrative requirements
of the Banking Department. However, to the extent that certain require-
ments are mandated elsewhere, they have been purposefully brought to-
gether under the proposed new Part 402, along with the necessary new
requirements resulting from the recent legislative amendments. This was
done to enable licensed budget planners to understand, in a clear and
concise way, the scope of the activities that they are permitted to partake
in, aswell asthe reporting/disclosure, recordkeeping and other compliance
requirements that they must adhere to.

It is the Banking Department’s belief that the rule as proposed is
necessary to eliminate any confusion that licensed budget planners may
have with respect to the regulatory framework within which they must
conduct their business. Notably, the rule has been updated to provide
clarity in that it sets forth definitions as well as al of the new reporting/

disclosure, recordkeeping and compliance requirements that are reflective
of the increased consumer protections afforded to clients of budget plan-
ners based on recently enacted legislation intended for that purpose. At the
same time, the proposed rule is reflective of reporting/disclosure, record-
keeping and other requirements currently followed by licensed budget
planners.

4. Costs:

(a) Coststo State Government: None

Any and al additional examination costs that may be incurred by the
Banking Department as a result of the requirement to regulate and super-
vise out-of -state persons or entities newly licensed in New Y ork to conduct
the business of budget planning will be borne by the licensees.

(b) Costs to Local Government: None

(c) Costs to Regulated Entities:

Reporting/Disclosure and Recordkeeping

The proposed rule contains certain recordkeeping and reporting/disclo-
sure requirements not currently required of licensed budget planners either
under New York's Banking Law, the Superintendent’s regulations, or
administratively by the Banking Department. It is anticipated that costs
will be incurred by the regulated entities to comply with the new require-
ments, but that the costs will be minimal. In particular, most of the infor-
mation newly reguired by the proposed rule to be maintained and reported
is of the type likely to already be maintained by the licensees for their
management and operational purposes. For example, for examination and
supervisory purposes, the proposed rule requires that licensees maintain
general ledgers, subsidiary ledgers, and individual client files. In addition,
the rule requires licensees to report certain information regarding changes
in fee structure, and the number of clients for the New Y ork business, and
the amount of client funds held by the licensee for disbursement to credi-
tors. These types of records and information are fundamental to the opera-
tion of abudget planning business. As such, they should be readily availa-
ble for reporting/disclosure as required by proposed new Part 402. The
annua cost of continued compliance should also be minimal for the same
reason.

Budgeting, Educational and Counseling Services

The proposed rule requires licensed entities to provide adequate
budgeting, educational and counseling services directly to their clients,
consistent with the purposes of Article 12-C of the New York Banking
Law. It is anticipated that there will be minimal, if any new costs to the
current licensed budget planners to provide these services. Specifically,
most, if not al of the current licensed budget planners are already pre-
sumed to be providing some type of educational services to their clients,
since they are Type B not-for-profit corporations formed for an educa-
tional purpose under New Y ork’s Not-for-Profit Corporation Law.

For entities that will be newly licensed under Article 12-C of the New
York Banking Law to conduct the business of budget planning, it is
possible that they will incur some costs to comply with this requirement.
This may be particularly true for the out-of-state entities seeking New
Y ork budget planning licenses, if in the course of their current businesses,
they do not provide the budgeting, educational and counseling services
referred to above. However, since the Banking Department has no way of
knowing for certain how many such out-of-state entities will seek and
obtain budget planning licenses under Article 12-C, much less the extent to
which any such entities currently have budgeting, educational and counsel-
ing services in place, it is impossible to estimate the costs that may be
incurred in this area.

Establishment of Toll Free Number or “Collect” Calling Number

The proposed rule requires licensed budget planners to establish either
a toll free number or a phone number that may be called on a “collect”
basis. This requirement was put in place to facilitate the ease with which
clients who are in budget planning contracts with licensees may make
inquiries of, or complaints to, the licensee. The Banking Department is
unable to estimate what the cost will be for licensees to comply with this
requirement for the following reasons. First, as the Banking Department
understands the billing arrangements for the establishment of toll free
numbers, rates to establish such are negotiable based upon, among other
things, the particular service provider, and the services that acompany may
already obtain with the provider. Second, the cost per minute for such a
call is negotiable as well. Finally, the volume of calls made either to atoll
free number or on a “collect” basis to a particular licensee is not certain.
Therefore, based on factors that are unknown, it is not possible to develop
an estimate of the costs for such calling arrangements.

(d) Costs to the Banking Department for Implementation and Contin-
ued Administration of the Rule: Since out-of-state persons or entities that
enter into contracts with New Y ork residents for budget planning services
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will now have to be licensed under Article 12-C of New York’s Banking
Law, the Banking Department may incur certain initiad administrative
costs with respect to the processing of applications, and the providing of
regulatory services by Banking Department staff for these newly licensed
entities. It is not possible to estimate these costs at this time since the
Banking Department is not certain of the number of such new licensees.

5. Local Government Mandates:

The proposed rule imposes no burdens on local governments.

6. Paperwork:

Under the proposed rule, licensed budget planners will have to comply
with existing reporting/disclosure and recordkeeping requirementsin addi-
tion to newly established reporting/disclosure and recordkeeping require-
ments. The newly established requirementsinclude providing to the Super-
intendent the following, as described in the proposed rule: @) a business
plan that details the budgeting, educational, counseling services to be
offered to clients; b) documentation demonstrating that at a minimum one
required individual in the employ of the licensee has at least one year of
experience in financial services, or arelated field that is applicable to the
business of budget planning, and notification of changes with respect to the
person meeting such qualifications; c) a copy of the deposit agreement
with respect to assets on deposit in lieu of obtaining a bond; d) notice of
changesin by-laws or certificates of incorporation; €) the number of clients
nationwide and the number of new clients nationwide, both to be given on
an annua basis; f) the highest daily amount of debtor funds held by the
licensee for disbursement to creditors for the licensees New Y ork budget
planning business, to be given quarterly; g) changes to the licensees fee
structure; h) a written report of any arrest or conviction of any individual
who possesses, directly or indirectly, the power to direct or cause the
direction of the management and policies of the licensee; and i) alist of
states in which they conduct the business of budget planning and the name
and address of the applicable regulator for those states.

In addition, a new requirement in the proposed rule mandates that
licensed budget planners furnish certain information to the clients of their
New York budget planning businesses, including quarterly statements of
account. Licensed budget planners who choose to keep assets on deposit in
lieu of obtaining a surety bond, are also required to file a certificate with
their depository prior to the release of, or substitution of, any pledged asset
on deposit specifying the details of assets being deposited or withdrawn.

With respect to recordkeeping, the newly established requirements
under the proposed rule mandate that licensed budget planners maintain
certain records for review by the Superintendent including the following:
a) rejected application files; b) cancelled client application files; c) general
and subsidiary ledgers; d) monthly trial balances; and €) separate client
filesfor the New Y ork budget planning business.

7. Duplication:

The proposed rule revises the existing regulation at the State level with
respect to licensed budget planners.

8. Alternatives:

(a) Proposal — During the drafting of the proposed rule, the Banking
Department asked the law firm of Traiger & Hinckley LLP to comment on
the proposal. The firm represents and advises budget planners. The draft
proposal was also shared for comment with Budget & Credit Counseling
Services, Inc., an entity licensed under the New York Banking Law to
conduct the business of budget planning. Representatives from both con-
cerns were generally pleased with the proposal. To the extent that they had
afew comments or suggestions, some of which sought clarity with respect
to certain aspects of the rulemaking, the Banking Department carefully
reviewed the comments and considered the suggestions. Where appropri-
ate, the Banking Department made changes to the proposal to address the
suggestions and comments.

(b) Do not propose therule.

If this alternative were considered, failure to propose the rule would
mean that the newly proposed reporting, recordkeeping/disclosure and
other compliance requirements set forth therein would be non-existent.
From a regulatory and supervisory perspective, it would be irresponsible
for the Superintendent of Banks, as the State financial regulator to do this.
Thisistrue, particularly since, the new reporting, recordkeeping/disclosure
and other compliance requirements in the proposal were purposefully
formulated in furtherance of the legidative intent to provide increased
consumer protection for the clients of licensed budget planners, as re-
flected in recent amendments to the budget planning laws.

Additionally, if this rule is not proposed, the ability to provide a
comprehensive framework to enable licensed budget planners to under-
stand, in a clear and concise way, the scope of the activities that they are
permitted to partake in, as well as the reporting/disclosure, recordkeeping

6

and other compliance requirements that they must adhere to, would not be
realized.

9. Federal Standards:

None.

10. Compliance Schedule:

As was explained in the section on Costs to Regulated Entities con-
tained herein, most of the information newly required by the proposed rule
to be maintained and reported/disclosed is of the type likely to be already
maintained by licensed budget planners for management and operational
purposes. As such, the Banking Department anticipates that the current
licensees will be able to come into compliance with these newly imposed
requirements without delay, or within afew weeks.

With regard to the establishment of a toll free, or a “collect” calling
number, the Banking Department does not anticipate that coming into
compliance with this requirement would take more than a day or two in
order to arrange for the required telephone systems.

With respect to the requirement that licensed budget planners provide
adequate budgeting, educational and counseling servicesto their clients, it
is presumed that most, if not al of the current licensees aready provide
some type of educational servicesto their clients, as Type B not-for-profit
corporations formed for an educational purpose under New York’s Not-
for-Profit Corporation Law. However, it is possible that the current licen-
sees may need a short period of time to perhaps reorganize or make some
additional plansto provide the level of counseling required by thisrule, in
the event that the servicesthey currently offer in thisareado not satisfy the
reguirement. It is expected that the same may hold true for budget planners
from out-of-state who may become licensed in New York to conduct the
business of budget planning, presuming that these entities currently pro-
vide some form of budgeting, educational or counseling services for their
clients.

In the case of entities newly licensed in New York to conduct the
business of budget planning and out-of-state entities now under the re-
quirement to obtain a New Y ork budget planning license that do not offer
any budgeting, educational or counseling services, it may teke severa
weeks to plan for, design programs, and train personnel to provide the
budgeting, educational and counseling services required by the rule.
Regulatory Flexibility Analysis

Therule affects entities that are licensed under Article 12-C of the New
York Banking Law to conduct the business of budget planning. Section
579 of Article 12-C requires entities that conduct the business of budget
planning to be Type B not-for- profit corporations under the New Y ork
Not-For-Profit Corporation law. Under New Y ork’ s Not-For-Profit Corpo-
ration Law, there can be no ownership interest in Type B not-for-profit
corporations. Conseguently, because the rule affects Type B not-for-profit
corporations in which ownership is prohibited, such corporations do not
qualify as small businessesin New Y ork State. Furthermore, Type-B not-
for-profit corporations are not local governments.

Since budget plannerslicensed under New Y ork’ s Banking Law are not
small businesses or local governments, the rule will not impose any appre-
ciable or substantial adverse economic impact, or reporting, or recordkeep-
ing or other compliance requirements on small businesses or local govern-
ments. Accordingly, a Regulatory Flexibility Analysis for Small
Businesses and Local Governmentsis not submitted.

Rural Area Flexibility Analysis

A Rura AreaFlexibility analysisisnot submitted because the rule does
not result in any hardship to arural area based on the character and nature
of the rule. The rule is comprised of record keeping, reporting and other
compliance requirements currently imposed on licensed budget planners.
Specifically, certain of the reporting, recordkeeping and compliance re-
quirements that make up the rule for entities that obtain a license under
Article 12-C of the New York Banking Law to conduct the business of
budget planning are currently imposed on licensees under the following: a)
Article 12-C or other provisions of New Y ork’s Banking Law and General
Business Law; or b) current Superintendent’s Regulations; or c) as admin-
istrative requirements of the Banking Department. In addition, the rule
contains certain new reporting, recordkeeping and other compliance re-
quirements based on the need for increased consumer protection as evi-
denced by recent legislative amendmentsto Article 12-C of the New Y ork
Banking Law and Article 28-B of the New York General Business Law.
The amendments were designed to strengthen regulation of the budget
planning industry.

Since the rule contains certain reporting, recordkeeping and other com-
pliance requirements currently imposed on licensed budget planners, as
well as new reporting, recordkeeping and compliance requirements related
to recent legislation in this area enacted in response to the need for
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increased consumer protection for the clients of licensed budget planners,
it is apparent from the nature and purpose of the rulethat it will not impose
any adverse economic impact or reporting, recordkeeping or other compli-
ance requirements on public or private entitiesin rural areas. Therefore, a
Rural AreaFlexibility Analysisis not submitted.

To the extent that the rule, if adopted, may have any impact on rura
areas, it has the ability to provide increased consumer protections to
residents in rural areas who enter into contracts with licensees for budget
planning services.

Job Impact Statement

The purpose of Article 12-C of the New York Banking Law, which
provides for the licensing and regulation of persons or entities engaged in
the business of budget planning, is to ensure that budget planners operate
in accordance with rigorous standards. Recent amendmentsto Article 12-C
of New York’s Banking Law and Article 28-B of New York’s Generd
Business Law were adopted in connection with the business of budget
planning to increase consumer protections for the clients of licensed
budget planners.

In particular, Section 455 of Article 28-B of the New York Genera
Business Law was recently amended in connection with budget planning
in New York State. It now requires a person or entity, wherever located, to
first obtain alicense from the Superintendent of Banks before entering into
contracts for budget planning with individuals then resident in New Y ork
State. Such alicenseis obtained pursuant to Article 12-C of the New Y ork
Banking Law. Out-of-state entities that obtain licenses in New York to
conduct the business of budget planning will also have to comply with the
reporting/disclosure, recordkeeping and compliance requirements set forth
intherule.

It is possible that new jobs will be created in New York State if the
newly licensed out-of-state budget planners decide to establish office
locations in the State in order to conduct their New Y ork budget planning
business. In particular, it is possible that personswill be newly employed at
the New Y ork locations of these licensed entities to perform tasks neces-
sary to comply with the reporting/disclosure, recordkeeping and compli-
ance requirements under the proposed regulation.

Department of Correctional
Services

NOTICE OF ADOPTION

Inmate Correspondence Program

|.D. No. COR-17-03-00003-A
Filing No. 676

Filing date: June 27, 2003
Effectivedate: July 16, 2003

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Repea of section 720.4(a) and addition of new section
720.4(a) to Title 7 NCRRR.

Statutory authority: Correction Law, section 112
Subject: Inmate Correspondence Program.
Purpose: To prevent errant delivery of mail.

Text or summary was published in the notice of proposed rule making,
I.D. No. COR-17-03-00003-P, Issue of April 30, 2003.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be
obtained from: Anthony J. Annucci, Deputy Commissioner and Counsel,
Department of Correctional Services, Bldg. 2, State Campus, Albany, NY
12226-2050, (518) 457-4951

Assessment of Public Comment

The agency received no public comment.

Education Department

NOTICE OF CONTINUATION
NO HEARING(S) SCHEDULED

Mentoring Programs
I.D. No. EDU-05-03-00007-C

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE of continuation is hereby given:

The notice of proposed rule making, 1.D. No. EDU-05-03-00007-P was
published in the Sate Register on February 5, 2003.

Subject: Mentoring programs at school districts and boards of coopera-
tive educational services.

Purpose: To require school districts and boards of cooperative educa-
tional services to include a mentoring program for new teachers in their
professional devel opment plans covering the time period, Feb. 2, 2004 and
thereafter.

Substance of rule: The purpose of the proposed amendment is to require
school districts and boards of cooperative educational services (BOCES)
to include a mentoring program for new teachers in their professional
development plans covering the time period, February 2, 2004 and thereaf-
ter.

Paragraph (2) of subdivision (dd) of section 100.2 of the Regulations of
the Commissioner of Education is amended to require the professional
development plans of school districts and BOCES that cover the above-
referenced time period to provide for a mentoring program. The require-
ments for this portion of the professional development plan are prescribed
in anew subparagraph (iv).

Clause (a) of subparagraph (iv) states the purpose of the mentoring
program.

Clause (b) of subparagraph (iv) requires the professional development
plan to describe how the school district or BOCES will provide a mentor-
ing program for teachers in the classroom teaching service who must
participate in a mentoring program to meet the teaching experience re-
quirement for the professional certificate, as prescribed in section 80-3.4 of
this Title.

Clause (c) of subparagraph (iv) requires the mentoring program to be
developed and implemented consistent with any collective bargaining
obligation required by Article 14 of the Civil Service Law, provided that
nothing herein shall be construed to impose a collective bargaining obliga-
tion that is not required by Article 14 of the Civil Service Law.

Clause (d) of subparagraph (iv) provides that information obtained by a
mentor through interaction with the new teacher while engaged in the
mentoring activities of the program shall not be used for evaluating or
disciplining the new teacher, except as prescribed in this clause.

Clause (€) of subparagraph (iv) requires the school district or BOCES
to describe listed elements of its mentoring program in its professional
development plan.

Paragraph (5) of subdivision (dd) of section 100.2 of the Regulations of
the Commissioner of Education is amended to require school districts and
BOCES to maintain prescribed documentation of the implementation of
the mentoring program.

Changesto rule: No substantive changes.
Expiration date: February 5, 2004.

Text of proposed rule and changes, if any, may be obtained from:
Mary Gammon, Legal Assistant, Office of Counsel, Education Depart-
ment, Albany, NY 12234, (518) 473-8296, e-mail: legal @mail.nysed.gov

Data, views or arguments may be submitted to: Johanna Duncan-Poi-
tier, Deputy Commissioner, Office of Higher Education, Education De-
partment, Rm. 979, Education Bldg. Annex, 879 Washington Ave., Al-
bany, NY 12234, (518) 474-5851, e-mail: hedepcom@mail.nysed.gov
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Department of Environmental
Conservation

PROPOSED RULE MAKING
HEARING(S) SCHEDULED

Stationary Combustion Installations
I.D. No. ENV-28-03-00024-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: Amendment of Parts 201 and 227 of Title 6 NYCRR.
Statutory authority: Environmental Conservation Law, sections 1-0101,
3-0301, 19-0103, 19-0105, 19-0301, 19-0303, 19-0305, and 19-0311
Subject: Stationary combustion installations.

Purpose: To reducethe emission limitsfor stationary internal combustion
engines and allow more flexibility for sources utilizing a CEMS.

Public hearing(s) will be held at: 1:00 p.m., Aug. 19, 2003 at Depart-
ment of Environmental Conservation Annex, Region 2, 11-15 47th Ave,,
Hearing Rm. 106, Long Island City, NY; 1:00 p.m., Aug. 21, 2003 at
Mahoney State Office Bldg., 65 Court St., Hearing Rm. Part 1, Buffalo,
NY; and 1:00 p.m., Aug. 22, 2003 at Department of Environmental Con-
servation, 625 Broadway, Public Assembly Rms. 129A and B, Albany,
NY.

Accessibility: All public hearings have been scheduled at places reasona-
bly accessible to persons with a mobility impairment.

Interpreter Service: Interpreter services will be made available to deaf
persons, at no charge, upon written request submitted within reasonable
time prior to the scheduled public hearing. The written request must be
addressed to the agency representative designated in the paragraph below.
Substance of proposed rule: The proposed changes to 6 NYCRR Part
227 mark the latest in a sustained series of actions undertaken by New
York State, in concert with the U.S. Environmental Protection Agency
(EPA) and other states, to control emissions of 0zone precursors, nitrogen
oxides (NO,), and volatile organic compounds (VOCs), so that New Y ork
State may attain the one-hour National Ambient Air Quality Standard
(NAAQS) for ozone.

Part 227 provides the NO, emission reductions needed to comply with
the proposed EPA rule making which conditionally approved the Novem-
ber 1998 1-Hour Ozone Attainment Demonstration for the NYMA/
LOCMA. The proposed conditional approval requires the state, anong
other things, to adopt sufficient measures to address the required level of
reductions identified by EPA for ozone attainment, and to submit those
mesasures to EPA as arevision to the SIP no later than October 31, 2001.
The proposed conditional approval is a result of a federal consent decree
(NRDC vs. EPA, Civ. No. 99-2976) setting forth the procedures for ap-
proving ozone attainment demonstrations.

Promulgation of these revisions to Part 227 is intended to reduce NOy
emissions from stationary combustion installations in order to address the
emission shortfalls associated with the one-hour ozone NAA QS and make
progress towards reducing eight-hour ozone levels. New York State and
other states in the New York - Northern New Jersey - Long Island - New
Jersey -Connecticut Ozone Non-Attainment Area must reduce the EPA-
identified shortfall for both NO, and VOCs by the year 2007; for NO, that
shortfall is seven tons-per-day.

The new requirements are proposed to become effective on April 1,
2005 and will help the NY MA achieve attainment with the one-hour ozone
NAAQS, aswell as reduce eight-hour ozone levels throughout New Y ork
State. The proposed amendments to Part 227 reduce NO, emission rate
limitsfor only one of the source categories - stationary internal combustion
engines, and will require between 25 and 75 percent NO, emissions control
beyond existing Reasonably Available Control Technology (RACT) stan-
dards. The applicability threshold in the severe ozone non-attainment area
are proposed to be lowered from 225 bhp to 200 bhp. Engine test cells at
engine manufacturing facilities which are utilized for either research and
development or reliability performance testing, are exempted from the
proposed requirements. The rule making will alow increased flexibility
for sources which utilize a CEMS.

Industrial boilers, stationary combustion turbines, and cement kilns (all
source categories) will not be affected by the proposed revision to Part 227.
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Emission sources which received alternative emission limits pursuant to 6
NY CRR 227-2.5(c) will need to reevaluate their alternative emission limit.
Text of proposed rule and any required statements and analyses may
beobtained from: Michael Jennings, Department of Environmental Con-
servation, Division of Air Resources, 625 Broadway, Albany, NY 12233-
3254, (518) 402-8403, e-mail: mxjennin@gw.dec.state.ny.us

Data, views or arguments may be submitted to: Same as above.
Public comment will bereceived until: Fivedaysafter thelast scheduled
public hearing.

Additional matter required by statute: Pursuant to art. 8 of the State
Environmental Quality Review Act, a short environmental assessment
form, a negative declaration and a coastal assessment form have been
prepared and are on file. Thisrule must be approved by the Environmental
Board.

Summary of Regulatory |mpact Statement

The promulgation of revised Subpart 227-2 is authorized by Sections
1-0101, 3-0301, 19-0103, 19-0105, 19-0301,19-0303, 19-0305, and 19-
0311 of the Environmental Conservation Law (ECL). The proposed
changesto 6 NY CRR Subpart 227-2 mark the latest in a sustained series of
actions undertaken by New York State to control emissions of nitrogen
oxides (NO,) and volatile organic compounds (VOCs), which are precur-
sors to the formation of ozone, so that New York State may attain the
national ambient air quality standard (NAAQS) for ozone, an air pollutant.
Implementation of the program proposed by the revisionsto Subpart 227-2
will, in concert with counterpart programs established by other states and
Federal Implementation Plansimposed by the U.S. Environmental Protec-
tion Agency (EPA), lower levels of ozonein New Y ork State and decrease
the adverse public health and welfare effects described above.

Ozone in the stratosphere is naturally occurring and desirable because
it shields the earth from harmful ultraviolet rays from the sun which may
cause skin cancer. Ozone at ground level, however, causesthroat irritation,
congestion, chest pains, nauseaand labored breathing. It aggravates respir-
atory conditions such as chronic lung and heart diseases, alergies, and
asthma. Ozone also damages the lungs and may contribute to lung disease.
Unlike other pollutants, ozone is a secondary pollutant not emitted di-
rectly, but formed in the atmosphere by a variety of photochemical reac-
tions involving VOCs and NO, in the presence of sunlight. NO, is a by-
product of fossil fuel combustion and is emitted primarily by utilities,
motor vehicles and major industrial facilities.

On December 16, 1999, the EPA issued a proposed rule conditionally
approving the November 1998 one-hour ozone attainment demonstration
for the NYMA/LOCMA (64 FR 70364). Among other things, this condi-
tional approval required the State to adopt sufficient measures to address
the required level of reductions identified by EPA as necessary for the
State to reach attainment by 2007. On April 18, 2000, the Department
submitted a proposed SIP revision to EPA which described the State s
strategy aimed at achieving the necessary additional VOC emissions re-
ductions. On February 4, 2002, this enforceable commitment was ap-
proved by EPA as part of the State’s SIP (67 FR 5170). The revisions to
Subpart 227-2 will enable the State to meet the NO, reduction target
identified by EPA.

The changes proposed for Subpart 227-2 are one component of several
changes proposed for adoption by the member states of the Ozone Trans-
port Commission, which includes New Y ork State. The new requirements
are proposed to become effective on April 1, 2005 to help the NYMA
achieve attainment with the one-hour ozone NAAQS. The changes pro-
posed for Subpart 227-2 would reduce the emission limits for stationary
internal combustion engines. The owner or operator of a subject facility
must undertake an evaluation of control technologies and/or strategieslike
fuel switching, selective catalytic reduction, or system-wide averaging as
compliance options. Alternative control or emission limits will be granted
to those sources which demonstrate that the applicable emission limits are
not economically or technically feasible. This alternative reasonably avail-
able control technology (RACT) emission limit must be approved by the
New Y ork State Department of Environmental Conservation (Department)
and by EPA as arevision to the State Implementation Plan.

The cost of NO, abatement associated with the proposed controls is
reasonable and cost effective. The annualized costs for the proposed
changes to Subpart 227-2 are expected to be below $3,000 per ton of NOy
removed, with some outlier facilities approaching $5,000 to $6,000 per ton
of NO, removed. Capital costs will vary with engine size, but an average
cost of $25 to $40 per unit of horsepower appears to be a reasonable
estimate of those costs, with the per horsepower cost increasing inversely
with engine size. A report on aternative control techniques issued by the
Emission Standards Division, Office of Air Quality Planning and Stan-
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dards of the EPA contains cost algorithms for the pollution prevention
techniques and control technology applied to internal reciprocating en-
gines. Those algorithms yields costs; which run from $250 to $1,700 per
ton for engines larger than 1,000 horsepower for the elimination of NO,.
For smaller engines, the cost spans $400 to $3,500 per ton. The upper limit
for cost effectiveness for the current version of Subpart 227-2 was $3,000
per ton of NO, removed in 1994 dollars. Adjusting for inflation, using the
Consumer Price Index for the metropolitan area, the cost is $3,730 per ton.
Therefore, the costs for NO, control associated with the proposed revisions
to Subpart 227-2 are reasonable.

The proposed changes to Subpart 227-2 do not duplicate any existing
state or federal law, rule or regulation.

No additional record keeping or reporting will be required by the
proposed revisions to Subpart 227-2.

The Department evaluated both the “no-action” aternative and an
aternative which would have implemented the full OTC model rule. Both
alternatives were rejected as not meeting the needs, constraints and objec-
tives of the EPA, the regulated community, and the Department.
Regulatory Flexibility Analysis

The Department of Environmental Conservation (the Department) pro-
poses to revise 6 NYCRR Part 227, Stationary Combustion Installations,
by revising the NO, emission limits for stationary internal combustion
engines in Subpart 227-2, Reasonable Available Control Technology
(RACT) for Oxides of Nitrogen (NO,).

Effects on Small Businesses and Local Governments:

Fewer than twenty small businesses are anticipated to be impacted by
the proposed changes in emission limits. Seven are landfill gas recovery
facilities, nine are commercia energy producers and/or cogeneration facil-
ities, and the rest are used for miscellaneous purposes. Seven local govern-
ment entities will be impacted by this regulation - Town of Brookhaven,
NYC DEP, NYC HHC, Nassau County Health Department, Village of
Freeport, Village of Rockville Centre, and the State of New Y ork.
Compliance Requirements:

The proposed changes to Subpart 227-2 incorporate the following
reporting, record keeping or other affirmative actions which are not re-
quired under the current regulation:

e The owner/operator of those facilities required to emission test under
subdivision (a) of 227-2.6 shall submit a compliance test protocol to the
Department for approval at least 30 days prior to emission testing, instead
of 90 days, and submit acompliance test report containing the results of the
emission test to the Department no later than 60 days after completion of
the emission test.

e The Department is also proposing to simplify the record keeping and
reporting requirements for facilities subject to Acid Rain Program moni-
toring (40 CFR Part 75) or NO, Budget Trading Program (6 NY CRR Part
204). These facilities will be allowed the choice of either following the
procedures in 40 CFR Parts 60 and 75 and 6 NY CRR Part 204 to demon-
strate compliance with Subpart 227-2 or using the existing recordkeeping
and reporting provisions in Subpart 227-2.

Professional Services:

Most small businesses and local governments do not have environmen-
tal staff that can compl ete the requirements of the proposed Subpart 227-2
revisions. Therefore, they will likely need to utilize consulting services to
prepare compliance plans and design any necessary changes to meet the
revised emission limits. Compliance stack testing serviceswill also need to
be procured in order to write stack test protocols and conduct testing.
Compliance Costs:

The annualized costs for the proposed changes to Subpart 227-2 are
expected to be below $3,000 per ton of NO, removed, with some facilities
approaching $5,000 to $6,000 per ton of NO, removed. Capital costs will
vary with engine size. An average cost of $25 to $40 per horsepower is
expected, with the per horsepower cost increasing with smaller engine
sizes. A report on dternative control techniques issued by the Emission
Standards Division, Office of Air Quality Planning and Standards of the
EPA contains cost algorithms for the pollution prevention techniques and
control technology applied to internal reciprocating engines. Using those
algorithms, it was determined that the costs for reducing NO, run from
$250 to $1,700 per ton for engines larger than 1,000 horsepower. For
engines smaller than 1,000 horsepower, the cost spans $400 to $3,500 per
ton. The upper limit for cost effectiveness for the current version of
Subpart 227-2 was $3,000 per ton of NO, removed in 1994 dollars.
Adjusting for inflation, using the Consumer Price Index for the metropoli-
tan area, the cost is $3,730 per ton. Therefore, the costs for NO, control
associated with the proposed revisions to Subpart 227-2 are reasonable.
Minimizing Adverse Impact:

The proposed revisions to Subpart 227-2 have been devel oped to mini-
mize the cost burden to small businesses and local governments. Impacts
were limited by restricting the revisions to only the internal combustion
engine sector. Thus, these revisions will affect fewer than twenty small
businesses and twelve local government facilities. If the option to regulate
boilers and turbines was chosen, an additiona forty local government
facilities would be affected, along with a minimum of twenty small busi-
nesses. The control technology costs to meet RACT for boilers and tur-
bines are equivalent to those for stationary internal combustion engines
(%400 to $3,500 per ton of NO, reduced). The projected control costs to
local governments and small businesses with internal combustion engines
has been conservatively estimated to be half of the cost to those facilities
with boilers and turbines.

Several control options exist for stationary internal combustion en-
gines. Various control technologies are available that would enable
sources to comply with the revised emission limits. These include low
emission combustion, selective catalytic reduction, and non-selective cata-
Iytic reduction. Sourceswill aso be allowed to meet a90 percent reduction
from their 1990 baseline emissions as a control option. If the source can
show that they meet the 90 percent control and that it is below the proposed
limits then they will be required to meet only the proposed limits (and
nothing more stringent). Other optionslike fuel switching and system wide
averaging may also be used to comply with the new RACT limits. Finally,
afacility that shows based on economic or technical considerationsthat the
proposed limits are not RACT for its operation may receive a case-by-case
RACT determination from the Department.

In summary, the type of sources that will be regulated under the
proposed Subpart 227-2 revisions have a number of compliance options
available. Also, by limiting this regulation to stationary internal combus-
tion engines, the Department has minimized the cost of control to local
governments and small businesses. This has limited the adverse economic
impacts on local governments and small businesses as a result of the
implementation of the proposed rule.

Small Business and Local Government Participation:

Initially, the Department sent a copy of the proposed revisionsto every
permittee affected by the proposed changes. The origina comments re-
ceived were mostly requests for clarification. Also, the Department held a
public outreach session on January 9, 2003. The attendees received a
working copy of the revised rule and a draft copy of the Regulatory Impact
Statement (RIS). The outreach session included a presentation explaining
the proposed changes. The Department solicited comments. The Depart-
ment evaluated and responded to the comments that were received. Small
businesses and local governments will be given other opportunities to
participate in the rule making. The proposed revisions will undergo a
publication of general notice in both the “Environmental Notice Bulletin”
and “Sate Register”. Finally, public hearings will be held to allow those
facilities affected by the rule another chance to comment.

Economic and Technological Feasibility.

The cost of compliance with the proposed revisions to Subpart 227-2 for
local governments and small businesses will likely be less than $3,000 per
ton of NO, removed for the average-sized unit. Some particular installa-
tions may have higher costs based upon site specific concerns. If costs
prove excessive, for complete control of a particular unit, then an aterna-
tive emission limit may be granted. Commercially available NO, control
systems are on the market and were featured in the reports by EPA and
Pechan?.

1EC/R, 2000: Stationary Reciprocating Internal Combustion Engines -
Updated Information on NO, Emissions and Control Techniques -Final
Report, prepared for the US Environmental Protection Agency, Ozone
Policy and Strategies Group, Air Quality Strategies and Standards Divi-
sions, MD-15, Office of Air Quality Standards, Research Triangle Park,
NC August 29, 2000.
E.H. Pechan & Associates. No, Emissions Control Costs for Stationary
Reciprocating Internal Combustion Engines in the NO, SIP Call States,
prepared for the US Environmental Protection Agency, Innovative Strate-
gies and Economics Group, Office of Air Quality Planning and Standards,
Research Triangle Park, NC, August 11, 2000.
E. H. Pechan & Associates: Ozone Transport Rulemaking Non-Electricity
Generating Unit Cost Analysis, prepared for the US Environmental Protec-
tion Agency. Unknown date.
EPA, 1993: Alternative Control Techniques Document - NO, Emissions
from Stationary Reciprocating Internal Combustion Engines, US Environ-
mental Protection Agency, Research Triangle Park, NC, July, 1993.
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EPA, 1999: Technical Bulletin: Nitrogen Oxides (NO,) - How and Why
They are Controlled, Office of Air Quality Planning and Standards, Re-
search Triangle Park, NC, November, 1999.

Rural Area Flexibility Analysis

The Department of Environmental Conservation (the Department) pro-
poses to revise 6 NYCRR Part 227, Stationary Combustion Installations,
by revising the NO, emission limits for stationary internal combustion
engines in Subpart 227-2, Reasonable Available Control Technology
(RACT) for Oxides of Nitrogen (NOy).

Types and estimated numbers of rural areas:

The Department has estimated that nineteen facilities are in counties
with less than 200,000 people and up to four facilities are in towns with
average population densities less than 150 persons per square mile. Thisis
based upon a query of conditions in Title V permits which would be
affected by the changes. No local governments in rural areas will be
affected by the proposed changes.

Reporting, recordkeeping and other compliance requirements, and profes-
sional services:

Facilities subject to the proposed Subpart 227-2 revisions will be re-
quired to resubmit their original NO, RACT compliance plans with al
necessary changes and updates for approval by the Department. These
facilities will also be required to submit a permit application to modify
their TitleV permit. However, these changes can be made at the time of the
facility’s renewal application for the Title V permit (which is done every
five years). If there are no changes caused by the proposed Subpart 227-2
revisions, no permit action is required. Finally, the affected facilities will
be required to perform a compliance stack test to determine compliance
with the new NO, emission limits. Test protocols and test reports will need
to be submitted to the Department for approval. However, al of the
affected facilities are regulated under the Title V program. These facilities
are already required to perform a compliance stack test once during the
term of their permit (every five years). The compliancetest required for the
Subpart 227-2 revisions would also meet the existing Title V requirement.
If the facility does not have environmental staff that can complete the
requirements of the revisions, they will need to utilize consulting services
to prepare compliance plans and design any necessary changes to meet the
revised emission limits. Compliance stack testing serviceswill aso need to
be procured in order to write stack test protocols and conduct testing.
Costs:

NO, control costs for this sector have been changing rapidly with
dramatic reductions in recent years. The control costs vary by control
technique, fuel type, grade of fuel, size of engine, type of engine, aswell as
other factors, and have been documented in recent technical reportst . The
technical reports support the conclusion that the proposed emission limita-
tions are both technically feasible and cost effective. A report on alterna-
tive control techniques issued by the Emission Standards Division, Office
of Air Quality Planning and Standards of the U.S. Environmental Protec-
tion Agency (EPA) contains cost algorithms for the pollution prevention
techniques and control technology applied to internal reciprocating en-
gines. Costs for NO, reduction range from $250 to $1,700 per ton for
engines larger than 1,000 horsepower. For smaller engines, the costs run
from $400 to over $3,500 per ton.

Minimizing adverse impact:

The proposed changes have been developed to minimize the cost bur-
den to rural areas. First, the changes in emission limits affect only the
internal combustion engine sector. Boilers and turbines are not impacted
with the proposed changes. Second, various control technologies exist for
stationary internal combustion engines. These control technologiesinclude
low emission combustion, selective catalytic reduction, and non-selective
catalytic reduction. Third, sources aso have the option of complying by
reducing NO, emissions by 90 percent from their 1990 baseline emissions.
If the source can show that they meet the 90 percent control (which isless
stringent than the proposed limits) then the source will be required to only
meet the 90 percent control option. Fourth, options such as fuel switching
and system wide averaging may also be used to comply with the new
RACT limits. Fifth, a facility which can show that the proposed limits are
not technically or economically feasible can receive a less stringent case-
by-case RACT determination from the Department. Sixth, engine manu-
facturersin rural areaswill receive an exemption from the requirements of
Subpart 227-2 for engine test cells.

Rural area participation:

Initially, the Department sent a copy of the proposed revisionsto every
permittee affected by the proposed changes. The origina comments re-
ceived were mostly requests for clarification. Also, the Department held a
public outreach session on January 9, 2003. The attendees received a
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working copy of the revised rule and adraft copy of the Regulatory |mpact
Statement (RIS). The outreach session included a presentation explaining
the proposed changes. The Department solicited comments. The Depart-
ment evaluated and responded to the comments that were received. Small
businesses and local governments will be given other opportunities to
participate in the rule making. The proposed revisions will undergo a
publication of general notice in both the “Environmental Notice Bulletin”
and “ State Register ”. Finally, public hearings will be held to alow those
facilities affected by the rule another chance to comment.

1 ECI/R, 2000: Stationary Reciprocating Internal Combustion Engines -
Updated Information on NO, Emissions and Control Techniques -Final
Report, prepared for the US Environmental Protection Agency, Ozone
Policy and Strategies Group, Air Quality Strategies and Standards Divi-
sions, MD-15, Office of Air Quality Standards, Research Triangle Park,
NC, August 29, 2000.

E.H. Pechan & Associates. No, Emissions Control Costs for Stationary
Reciprocating Internal Combustion Engines in the NO, SIP Call States,
prepared for the US Environmental Protection Agency, Innovative Strate-
gies and Economics Group, Office of Air Quality Planning and Standards,
Research Triangle Park, NC, August 11, 2000.

E. H. Pechan & Associates: Ozone Transport Rulemaking Non-Electricity
Generating Unit Cost Analysis, prepared for the US Environmental Protec-
tion Agency. Unknown date.

EPA, 1993: Alternative Control Techniques Document - NO, Emissions
from Stationary Reciprocating Internal Combustion Engines, US Environ-
mental Protection Agency, Research Triangle Park, NC, July, 1993.

EPA, 1999: Technical Bulletin: Nitrogen Oxides (NO,) - How and Why
They are Controlled, Office of Air Quality Planning and Standards, Re-
search Triangle Park, NC, November, 1999.

Job Impact Statement

1. Nature of impact:

The Department proposes to revise 6 NYCRR Part 227, Stationary
Combustion Installations, by revising the NO, emission limits for station-
ary internal combustion engines in Subpart 227-2, Reasonable Available
Control Technology (RACT) for Oxides of Nitrogen (NOy). It does not
anticipate that the revisions to this rule will have an adverse impact on job
and employment opportunities.

The rule will require stationary internal combustion engines to meet
lower emission limits of NO,. The rule contains an option for some unitsto
meet a 90 percent control level. This is based on emissions in the 1990
emissions inventory. If the 90 percent control is less than the proposed
limit, then the source would default to the limit. Should the source not be
ableto achievethelevel of NO, control required based on technical and/or
economical feasibility, an aternative emission limit based upon some
lower level of control may be granted. Facilities seeking a higher alterna-
tive emission limit for a particular combustion unit must consider fuel
switching or system-wide averaging when evaluating the economic and
technological feasibility of compliance options. The Department also cre-
ated an exemption from the provisions of Subpart 227-2 for engine test
cells at engine manufacturing facilities.

2. Categories and numbers affected:

The proposed cost of NO, abatement associated with the proposed
controls is reasonable and cost effective. The NO, removal costs will be
less than $5,000 per ton for 90 percent or more of the affected facilities.
While the majority (over 50 percent) of affected facilities will have a NO,
reduction cost of less than $3,500 per ton. As aresult, therule is expected
to have little or no adverse affect on jobs or employment opportunities.
Affected industries (electrical generation units, pipeline compressor sta-
tions, and wastewater treatment facilities) will be able to implement the
necessary controls without curtailment of operations or shutdown.

The cost associated with controls has been changing rapidly with
dramatic reductions in recent years. Control costs are discussed in the
Regulatory Impact Statement and have been shown to vary by control
technique, fuel type, grade of fuel, size of engine, type of engine, and other
factors. These costs are conservative estimates. Also, the control efficien-
ciesused inthe RIStend to be lower (meaning less efficient) than currently
demonstrated control efficiencies.

3. Regions of adverse impact:

There is no anticipated adverse employment opportunity impact attrib-
utable to this rule; therefore, no regions are adversely impacted.
4. Minimizing adverse impact:

Adverse impacts have been minimized by continuing to alow the use
of an alternative emission limit. Alternative limits may be used if it is
proven (through analysis) to be too costly to comply with the revisionsin
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Subpart 227-2. Impacts were aso limited by confining the scope of the
proposed revisions to the stationary internal combustion engine sector.
Owners or operators of boilers and turbines will not be impacted by the
proposed changes.

5. Self-employment opportunities:

Thetypesof facilities affected are larger operations than what would be
found in aself-employment situation. There will be an opportunity for self-
employed consultants to advise facilities on how best to comply with the
revised requirements.

| nsurance Department

EMERGENCY
RULE MAKING

Healthy New York Program

I.D. No. INS-28-03-00001-E
Filing No. 670

Filing date: June 25, 2003
Effective date: June 25, 2003

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Addition of section 362-2.7 and amendment of sections
362-2.5, 362-3.2, 362-4.1—362-4.3 and 362-5.1—362-5.3 of Title 11
NYCRR.

Statutory authority: Insurance Law, sections 201, 301, 1109, 3201,
3216, 3217, 3221, 4235, 4303, 4304, 4305, 4318, 4326 and 4327

Finding of necessity for emergency rule: Preservation of public health
and general welfare.

Specific reasons underlying the finding of necessity: Itisestimated that
approximately three million New York citizens currently do not have
health insurance coverage. Access to employer based insurance coverage
is heavily impacted by changes in the economy. Many small businesses do
not offer health insurance to their employees due to its cost. A significant
percentage of the uninsured in this State and Nationwide are employed by
small businesses which do not offer health insurance coverage. Chapter 1
of the Laws of 1999 authorized the devel opment of the Healthy New Y ork
Program for the purpose of bringing affordable health insurance coverage
to currently uninsured working people. The program targets uninsured
small businesses with a significant percentage of low-wage workers and
uninsured individuals at lower income levels. Since the program’s com-
mencement in 2001, over 27,000 uninsured workers have aready bene-
fited from Healthy New Y ork. After two complete years of operation, we
have determined that certain changes allowing for choice in health insur-
ance benefit packages, improved and simplified eligibility and re-certifica-
tion requirements, and an increased reduction in premiums will encourage
even more uninsured small businesses and uninsured low incomeindividu-
als to purchase health insurance coverage. Consequently, it is critical for
this regul ation to be adopted as promptly as possible. For the reasons stated
above, this rule must be promulgated on an emergency basis for the
furtherance of the public health and general welfare.

Subject: Healthy New Y ork Program.

Purpose: To reduce cost, lessen complexity, and add a second benefit
package.

Substance of emergency rule: The second amendment to regulation 171
makes various changes to the Healthy New Y ork program with respect to
providing for choice in benefits, enhanced and simplified digibility re-
quirements and reduced premium rates.

Subsection 362-2.5(a) is amended to alow health maintenance organi-
zation to provide insured individuals with forms necessary for re-certifica-
tion 90 days prior to their due date.

Subsection 362-2.5(d) is deleted to discontinue the requirement that
health plans mail Healthy NY awritten reminder of their obligation to re-
certify sixty days prior to the date coverage would terminate due to a
failure to re-certify.

Subsection 362-2.5(€) is amended to delete a cross reference to a
subsection that has been deleted and relabeled as subsection (d).

Subsection 362-2.5(f) is relabeled as subsection ().

Subsection 362-2.7(a) is added to del ete the copayment applied to well-
child visits effective June 1, 2003.

Subsection 362-2.7(b) is added to require hedth plans to offer an
additional Healthy New York benefit package which does not include
prescription drugs and to allow qualifying small employers and qualifying
individuals to choose among the Healthy New Y ork benefit packages. The
subsection also provides that qualifying small employers must elect to
provide the same benefit package to all of their employees. The subsection
also providesthat once enrolled in the program, any changein the selection
of abenefit package may only occur at the time of annual recertification.

Subsection 362-2.7(c) is added to providethat individuals eligiblefor a
federal tax credit under the Trade Adjustment Act of 2002 shall be deemed
to have satisfied the pre-existing condition waiting period within the
Healthy NY program in full.

Subsection 362-3.2(h) is revised to clarify that qualifying small em-
ployers choosing to offer coverage to part-time workers may choose the
level of premium contribution they make on behalf of part-time workers.

Subsection 362-3.2(j) is revised to provide that small employer appli-
cants shall be considered to have provided group health insurance if they
have arranged for group health insurance coverage on behaf of their
employees and contributed more than a de-minimus amount on behalf of
their employees. The subsection aso defines de-minimus contributions as
those that do not exceed an average of $50 per employee per month, and
shal not prevent small employers from qualifying to purchase heath
insurance coverage through the Healthy NY program.

Subsection 362-4.1(a) is revised to change the definition of “employed
person” to include any person employed and receiving monetary compen-
sation currently or within the past 12 months. The section isfurther revised
to indicate that de-minimus premium contributions shall not prevent small
employers from qualifying to purchase coverage through the Healthy NY
program.

Subsection 362-4.1(b) is revised to delete the definition of “episodic
employment.”

Subsection 362-4.1(c) is re-labeled as subsection 362-4.1(b).

Subsection 362-4.2(k) is added to provide that applicantsfor qualifying
individual health insurance contracts may meet the Healthy New York
digibility requirement regarding employment by demonstrating that their
spouse (residing in their household) is an employed person.

Subsection 362-4.3(b) is amended to delete the requirement that child
support be counted as parental income for the purposes of determining
income eligibility.

Subsection 362-5.1(b) is revised to amend the claims corridors for the
small employer stop loss fund and the qualifying individua stop loss fund
to include claims paid on behalf of a covered member in excess of $5,000
and less than $75,000, beginning in calendar year 2003.

Subsection 362-5.1(d) is amended to delete an unnecessary description
of the prior claims corridor amounts.

Subsection 362-5.2(c) is amended to change a reference to the prior
claims corridor from a specific dollar amount to ageneral reference so that
it is applicable regardless of the dollar amount.

Subsection 362-5.2(f) is amended to insert the word “the.” This cor-
rects atechnical error.

Subsection 362-5.3(f) is added to provide that health maintenance
organizations and participating insurers may reinsure their Healthy New
York business in whole or in part if they determine it would favorably
impact premium rates. The subsection also provides that the impact of any
such reinsurance shall be factored into the premium rates for affected
qualifying group health insurance premiums and individual health insur-
ance premiums.

Subsection 362-5.3(g) is added to provide that no later than 30 days
from the effective date of thisregulation, health maintenance organizations
and participating insurers shall submit the policy form amendments and
premium rate adjustments necessitated by these amendments.

This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt this emergency rule as a permanent rule and
will publish anotice of proposed rule making in the Sate Register at some
future date. The emergency rule will expire September 22, 2003.

Text of emergency ruleand any required statements and analyses may
be obtained from: Joanna Rose, Insurance Department, 25 Beaver St.,
New York, NY 10004, (212) 480-5265, e-mail: jrose@ins.state.ny.us
Regulatory Impact Statement

1. Statutory authority: The authority for the amendment to 11 NY CRR 362
is derived from sections 201, 301, 1109, 3201, 3216, 3217, 3221, 4235,
4303, 4304, 4305, 4318, 4326 and 4327 of the Insurance Law. Sections
201 and 301 authorize the superintendent to prescribe regulations inter-

11



Rule Making Activities

NY S Register/July 16, 2003

preting the provisions of the Insurance Law as well as effectuating any
power granted to the superintendent under the Insurance Law, to prescribe
forms or otherwise to make regulations. Section 1109 authorizes the super-
intendent to promul gate regul ations in effectuating the purposes and provi-
sions of the Insurance Law and Article 44 of the Public Health Law with
respect to the contracts between a health maintenance organization and its
subscribers. Section 3201 authorizes the superintendent to approve acci-
dent and health insurance policy formsfor delivery or issuancefor delivery
in this state. Section 3216 sets forth the standard provisions to be included
inindividual accident and health insurance policies written by commercia
insurers. Section 3217 authorizes the superintendent to issue regulations to
establish minimum standards, including standards of full and fair disclo-
sure, for the form, content and sale of accident and health insurance
policies. Section 3221 sets forth the standard provisions to be included in
group or blanket accident and health insurance policies written by com-
mercial insurers. Section 4235 defines group accident and health insurance
and the types of groups to which such insurance may be issued. Section
4303 sets forth benefits that must be covered under accident and health
insurance contracts. Section 4304 includes requirements for individual
health insurance contracts written by non-profit corporations. Section 4305
includes reguirements for group health insurance contracts written by not-
for-profit corporations. Section 4318 sets forth requirements for accident
and health insurance contracts that include a pre-existing condition provi-
sion. Section 4326 authorizes the creation of a program to provide stan-
dardized hedlth insurance to qualifying small employers and qualifying
working uninsured individuals. Section 4326(g) authorizes the superinten-
dent to modify the copayment and deductible amounts for qualifying
health insurance contracts. Section 4326(g) authorizes the superintendent
to establish additional standardized health insurance benefit packages to
meet the needs of the public after January 1, 2002. Section 4327 creates
two stop-loss funds and requires the superintendent to promulgate regula-
tions setting forth the procedures for the operation of the stop loss funds
and distribution of monies therefrom. Section 4327(b) sets the stop loss
corridors for calendar year 2001. Section 4327(d) provides that, except as
specified in subsection (b) with respect to calendar year 2001, the level of
stop loss coverage need not be the same. Section 2807-v(1)(h) & (i) of the
Public Health Law directs the distribution of funds for purposes of services
and expenses related to the Healthy New Y ork program.

2. Legidative objectives: A significant number of New Y ork residents are
currently uninsured. A large portion of New York State’s uninsured popu-
lation is made up of individuals employed in small businesses. Duein part
to therising cost of health insurance coverage, many small employers are
currently unable to provide health insurance coverage to their employees.
Additionally, the problem of the uninsured has been exacerbated by na-
tional events impacting the labor market and access to employer based
health insurance coverage. Chapter 1 of the Laws of 1999 enacted the
Heathy New York Program; an initiative designed to encourage small
employers to offer health insurance to their employees and to encourage
uninsured individuals to purchase health insurance coverage.

3. Needs and benefits: This amendment to Part 362 of 11 NYCRR is
necessary to introduce an second Healthy New Y ork benefit package at a
reduced premium rate. The second benefit package provides for a lower
cost aternative and gives individuals and small businesses choice of a
benefit package that meets their needs. The amendment deletes the well
child copayment applicable to Healthy New York in order to enhance
access to preventive and primary care for children. The amendment per-
mits Healthy New Y ork to be considered qualifying health insurance under
the federal Trade Act of 2002 to allow those qualifying for a federal tax
credit to benefit from that credit. The amendment revises the dligibility
requirements relating to employment in order to lessen complexity and
enhance access. The amendment provides that child support payments
shall not be treated asincome of the parentsfor the purpose of determining
household income eligibility equitably. The amendment deletes the appli-
cability of certain documentation requirements in connection with the re-
certification process and facilitates re-certification closer to annua re-
newal date. Thiswill allow for simplification of the re-certification process
to assist in ensuring continuity of coverage for low income individuals.
The amendment clarifies that qualifying small employers choosing to offer
coverage to part-time workers may choose the level of premium contribu-
tion on behalf these workers to encourage employers to extend coverage to
part-time workers. The amendment provides that employers making a de-
minimus contribution to employee premiums shall not be crowded out of
the Healthy New Y ork Program for this reason. This de-minimus amend-
ment will avoid penalizing vulnerable employers for such premium contri-
butions and will encourage these employers to purchase Healthy New
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Y ork subject to a50% premium contribution requirement. The amendment
clarifies that health maintenance organizations and participating insurers
may reinsure their Healthy New York business if it achieves a favorable
premium impact. The amendment also adjusts the stop loss corridors for
the program in order to effectuate alevel of premium reduction sufficient
to encourage more currently uninsured businesses and individuals to
purchase comprehensive health insurance coverage. These revisions
should provide low-income individuals and vulnerable small businesses
with enhanced access to Healthy New Y ork.

4. Costs. The Health Care Reform Act allocated a fixed amount to the
Healthy New York program to encourage uninsured businesses and indi-
viduals to purchase health insurance. This amendment will not alter the
amounts dedicated to the program. However, thisamendment will increase
the per head cost to the State to be distributed from the overall alocation
for the program for workers enrolled in Healthy New Y ork. The amount of
this increase will depend on the actua claims experience of the Healthy
New Y ork insured population. Because the amendment enhances access to
Healthy New York, we would also expect that the amendment will cause
the program to operate at enrollment levels which are consistent with the
program’s full funding capacity. At the same time, by bringing affordable
insurance protections to the currently uninsured population, this amend-
ment will avert costs to the State resulting from uninsured individuals
accessing necessary and emergency health care services. Enhanced access
to market based coverage will result in an introduction of private dollars
into the New York’s health care system along with a savings to heavily
subsidized State programs. Further, enhanced access to preventive and
primary care services should result in cost savings related to improved
children’s health.

5. Local government mandates: This amendment imposes no new man-
dates on any county, city, town, village, school district, fire district or other
special district.

6. Paperwork: Thisamendment will not impose any new reporting require-
ments.

7. Duplication: There are no known federal or other states requirements
that duplicate, overlap, or conflict with this regulation.

8. Alternatives: Throughout the initial implementation of Healthy New
York, input has been obtained from interested parties including consumer
groups; health plans; health plan associations; business groups; association
groups; local chambers of commerce and academics. In addition, indepen-
dent reports have been prepared examining the impact of the program on
the uninsured population. In developing the reports, the contractor inter-
viewed health plans, brokers, businesses and enrollees. Claims data sub-
mitted by the participating health plans has aso been analyzed. The alter-
native to introducing alower cost benefit package would be continuing the
current structure of offering a single benefit package option. This aterna-
tivewasrejected in order to provide businesses and individual swith choice
of the benefit package which best meets their needs and to provide for a
lower cost aternative. With respect to the amendment to delete the well
child copayment, the alternative would be to retain a copayment on these
services. This alternative was rejected because it discourages access to
preventive and primary care for children. This change was requested by
health plans, providers and consumers. The alternative to changing the pre-
existing condition exclusion for those eligible to receive afederal tax credit
would leave those covered by Healthy NY unable to benefit from the
credit. The alternative to addressing employment standards would be to
retain the existing fragmented definition of employment within the dligi-
bility criterion. The amended employment standard will lessen complex-
ity, facilitate the application process, and enhance access to the Healthy
New York program. The aternative to providing that child support shall
not be counted as the income of the parents in determining household
income eligibility would be continuing to count such payments as parental
income. Consistent with requests of consumers and health plans, this
revision will enhance access to the program while ensuring more equitable
consideration of parental income. The alternative to simplifying the re-
certification process would be continuing with the current requirements on
re-certification. The Department believes the revision will assist in ensur-
ing continuity of coverage for low-income individuals. No alternative was
considered on providing clarification of employer’s ability to choose the
appropriate level of premium contribution on behalf of part-time workers.
The program was aready administered to alow employers choosing to
cover part-time workers to choose the premium contribution on their
behalf. With respect to the provision providing a de minimus exception to
the program’ s crowd out requirement for employerswhich are contributing
minimally toward payment of employee premiums, the alternative would
be continuing to bar employers contributing minimally to premiums from
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participation in Healthy New York. We have received feedback from
employers, brokers, and health plansthat providing for an exception would
be most equitable. This amendment will permit such employers to
purchase Healthy New York subject to a program requirement that they
contribute a full 50% of the Healthy New Y ork premium. Concerning the
provision addressing reinsurance, the aternative would be an absence of
clarification or guidance on the use of reinsurance mechanisms. The De-
partment wishes to clearly advise of the availability of private reinsurance
mechanismsto favorably impact Healthy NY premiums. The alternative to
changing the stop loss reimbursement levels would be to continue with the
current reimbursement levels. Based upon a review of the program’'s
claims data by the Department, health plans and an independent contractor,
we have determined that the adjusted stop loss corridors are the most
appropriate for the program. We have received feedback from health plans,
chambers of commerce, business groups, academics, consumer groups and
consumers that the Healthy New Y ork small business program would be
improved by enhanced price separation between Healthy New York and
other small group products. We have aso received feedback that the
individual program would be improved if the Healthy New Y ork premium
constituted a smaller percentage of the member’s household income. Ad-
justment of the stop loss corridors will achieve enhanced price separation
in the small group market while reducing the percentage of income
Healthy New York subscribers will need to commit to payment of pre-
mium. After two complete year’ s experience, the Department believes that
the amendments set forth above will best serve the needs of the program.

9. Federal standards: The Federa Trade Adjustment Act of 2002 extends a
federal tax credit to certain individuals to be applied towards the purchase
of hedlth insurance. This amendment adjusts the pre-existing condition
exclusion period within the Healthy NY to bring it into compliance with
the requirements of the Trade Adjustment Act in order to enable eligible
individuals to obtain the benefit of this credit.

10. Compliance schedule: No later than 30 days from the effective date of
this amendment, HMOs must submit for contract provisions and rating
information to adjust their Healthy New Y ork premiums. Such benefit and
rate modifications are to be for an effective date of June 1, 2003.
Regulatory Flexibility Analysis

1. Effect of rule: The amendment will affect qualifying small employers,
including individual proprietors, by providing them with even greater
access to affordable options for comprehensive health insurance. Employ-
erswill be provided with choice in the health insurance benefit option that
meets their needs, enhanced and simplified eligibility, and improved
Healthy New Y ork premium rates. These modifications should encourage
the purchase of health insurance coverage through the Healthy New Y ork
program. In turn, this will diminish the number of uninsured in New Y ork
State. The amendment will not affect local governments. The amendment
will affect health maintenance organizations and licensed insurersin New
York State, none of which fal within the definition of small business as
found in Section 102(8) of the State Administrative Procedure Act.

2. Compliance requirements: Qualifying small employers and individual
proprietors must provide health maintenance organizations and insurers
with a certification of eligibility and supporting documentation on an
annual basisfor continued participation in the Healthy New Y ork program.
There are no compliance requirements for local governments. This amend-
ment eases existing compliance reguirements.

3. Professional services: The qualifying small employer and individua
proprietor should not require professional services to comply with the
amendment.

4. Compliance costs: The implementing legislation requires that small
businesses wishing to participate in the Healthy New Y ork program com-
plete an initial form certifying as to their digibility to participate in the
program. There should be no costs associated with completing this form
since the information requested in support of an applicant’s eligibility
certification is readily available to the small employer. This regulatory
amendment does not impose any additional costs. The amendment should
reduce insurance costs for small businesses. The amendment imposes no
coststo local governments.

5. Economic and technological feasibility: The Healthy New York pro-
gram is designed to make health insurance premiums more affordable to
small businesses. Compliance with the amendment should be economi-
cally and technologically feasible for small businesses since it requires no
action on their part.

6. Minimizing adverse impact: The amendment minimizes the adverse
impact on small employers by lowering premium rates and increases
access to affordable health coverage.

7. Small business and local government participation: This notice is in-
tended to provide small businesses, local governments, and public and
private entitiesin rural and non-rural areas with the opportunity to partici-
pate in the rule-making process.

Rural Area Flexibility Analysis

1. Types and estimated numbers of rural areas. Health maintenance organi-
zations and insurers to which this regulation is applicable do business in
every county of the state, including rural areas as defined under Section
102(13) of the State Administrative Procedure Act. Small businesses and
working uninsured individuals meeting the eligibility criteriafor participa-
tion in the Healthy New York program and individuals in need of health
insurance coverage are located in every county of the state including rura
areas as defined under Section 102(13) of the State Administrative Proce-
dure Act.

2. Reporting, recordkeeping and other compliance requirements; and pro-
fessional services: Healthy New Y ork requires health maintenance organi-
zations to report enrollment changes on a monthly basis and also requires
an annua request for reimbursement of eligible claims. Twice a year,
enrollment reports that discern enrollment on a county by county basis are
submitted to the Insurance Department by the health maintenance organi-
zations. This revision will not add any new reporting requirements. Noth-
ing in this revision distinguishes between rural and non-rural aress.

3. Costs: The Healthy New Y ork program is funded from state monies as
part of the Health Care Reform Act of 2000. There are no costs to local
governments. Qualifying small businesses and individuals will benefit
from the revisions to Part 362 due to the resulting reduced premium rates
for Healthy New York insurance. This benefit will endure to those busi-
nesses and individuals in both rural and non-rural areas of the State.
Additionally, this amendment should facilitate the program’s goals of
encouraging individuals to purchase insurance on their own behalf and
encouraging businesses to purchase insurance on behalf of their employ-
ees. Thisregulation has no impact unique to rural aress.

4. Minimizing adverse impact: Because the same requirements apply to
both rural and non-rural entities, the amendment will impact all affected
entities the same. Furthermore, the result of the amendment should ulti-
mately be a favorable one since it decreases premium rates and reduces
some program complexity.

5. Rura area participation: This notice is intended to provide small busi-
nesses, local governments, and public and private entitiesin rural and non-
rural areas with the opportunity to participate in the rule-making process.
Job Impact Statement

This amendment will not adversely affect jobs or employment opportuni-
tiesin New York State. This amendment is intended to improve access to
comprehensive health insurance for individuals, the working uninsured
and small employers. This amendment reduces the cost of Healthy New
York health insurance, a program for the uninsured, by creating choice in
benefit structure, easing confusion regarding eligibility terms, and gener-
aly improving access to Healthy New Y ork insurance.

NOTICE OF ADOPTION

Coverage for Diagnosis and Treatment of Alcoholism in Group
Policies

I.D. No. INS-16-03-00004-A

Filing No. 683

Filing date: July 1, 2003

Effectivedate: July 16, 2003

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of section 52.24 (Regulation 62) of Title 11
NYCRR.

Statutory authority: Insurance Law, sections 201, 301, 3201, 3216,
3217, 3218, 3221, 3231, 3232, 3233, 4224, 4235, 4237, 4303 and art. 43;
L. 1992, ch. 501; L. 1997, ch. 661; L. 1999, ch. 558; Public Health Law,
section 4406; and Federal Social Security Act, 42 USC section 1395ss
Subject: Coverage for diagnosis and treatment of alcoholism in group
policies.

Purpose: To delete obsolete language and update the term “a coholism”
to “chemical dependence” to conform with amended statutory language.
Text or summary was published in the notice of proposed rule making,
I.D. No. INS-16-03-00004-P, Issue of April 23, 2003.

Final rule as compared with last published rule: No changes.
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Text of rule and any required statements and analyses may be
obtained from: Joanna Rose, I nsurance Department, 25 Beaver St., New
York, NY 10004, (212) 480-5265, e-mail: Jrose@ins.state.ny.us
Assessment of Public Comment

The agency received no public comment.

Division of the L ottery

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Video Lottery Gaming
I.D. No. LTR-28-03-00009-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: Addition of Part 2836 to Title 21 NYCRR.

Statutory authority: Tax Law, sections 1617-aand 1612

Subject: Video lottery gaming.

Purpose: To allow for the licensed operation of video lottery gaming.
Substance of proposed rule: Chapter 383 of the Laws of 2001 authorized
the Division of the Lottery to license the operation of video lottery gaming
at eligible racetracks around New Y ork State. That legislation directed the
Division to promulgate rules and regulations for the licensing and opera-
tion of those games.

The regulations begin by setting forth the general provisions, construc-
tion, and application of the rules. This section contains the definitions for
key terms that are used throughout the body of the document.

Many of the regulations set forth the licensing procedures for the
various participants needed to bring video lottery gaming into operation.
Licensees include the racetracks that are eligible under the enabling legis-
lation to operate video lottery gaming, and their employees, as well as
gaming and non-gaming vendors that will supply goods and services to
both the Division and the racetracks. Licensing procedures include finan-
cia disclosure and, in some instances, background investigations for prin-
ciples and key employees. Non-gaming vendors supplying goods and
services below a certain threshold will not be required to undergo the
licensing process, but will have to register as suppliers.

The racetracks, referred to in the regulations as video lottery gaming
agents, will be required to submit business plans for approva by the
Division prior to licensing, and to establish a set of internal control proce-
dures pursuant to guidelines provided by the Division. The agents will be
required to submit periodic financia reports and undertake other financial
controls. The regulations set forth the continuing obligations of video
lottery gaming agents following licensure, and identify penalties that may
be imposed on licensees for violation of the regulations.

The regulations establish rules for the conduct and operation of video
lottery gaming. Movement of the terminals is closely regulated, and sur-
veillance and security systems are established at each facility.

Text of proposed rule and any required statements and analyses may
be obtained from: Susan E. Beaudoin, Counsel, Division of the Lottery,
One Broadway Center, Schenectady, NY 12301-7500, (518) 388-3408, e-
mail: sbeaudoin@l|ottery.state.ny.us

Data, views or arguments may be submitted to: Same as above.
Public comment will be received until: 45 days after publication of this
notice.

Additional matter required by statute: A negative declaration has been
prepared and is on file for this rule making.

Regulatory Impact Statement

1. Statutory Authority: On October 31, 2001, Governor Pataki signed
into law Part C of Chapter 383 of the Laws of 2001, as amended by
Chapter 85 of the laws of 2002, as amended by Chapters 62 and 63 of the
Laws of 2003, codified as 1617-a and 1612 of the Tax Law, which
authorizes the New York State Division of the Lottery (“Lottery”) to
license the operation of video lottery gaming at racetrack locations around
the state. That legislation directs the Lottery to promulgate regulations
alowing for the licensed operation of video lottery gaming. These regula-
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tions fulfill that mandate, enabling the licensing and operation of video
lottery gaming at authorized racetracks.

2. Legidative Objectives. These proposed regulations advance the
legidative objective of raising additional revenue for education by estab-
lishing video lottery gaming.

3. Needs and Benefits: The regulations satisfy a legidative mandate
directing the Lottery to promulgate regulations for the design, licensing
and implementation of video lottery gaming. Pursuant to a Memorandum
of Understanding between the Lottery and the Racing and Wagering
Board, potential duplicative licensing requirements for the racetrack em-
ployees have been eliminated.

The regulations set forth the manner in which the regulated community
will be licensed to conduct video lottery gaming. Additionally, they de-
scribe the game operation, financial operations, terminal design, the man-
ner in which the security systems must operate, and certain requirements
for the physical layout of the gaming facilities. These proposed regulations
provide the regulated community with the details and guidance to effec-
tively implement video lottery gaming in New York State.

Whilethe Division considers video lottery gaming to be very similar to
other lottery games that the Division has successfully conducted for over
twenty-five years, some components set it apart from those more tradi-
tional games. For example, most of the Lottery’s current licensed agents
are food and beverage retailers. Video lottery gaming will require the
Lottery to license racetrack venues as video lottery gaming agents, in
addition to licensing video lottery gaming and non-gaming suppliers, as
well as employees.

In furtherance of its statutory mandate to design a game that is compa-
rable to othersin the industry, the Lottery has spent a considerable amount
of time since the legislation was signed studying video lottery gaming
venues in other states, namely, Delaware, Rhode Island, and West Vir-
ginia. In some respects, the video lottery gaming design in these regula-
tionsis modeled on those states; however, there are significant differences.
For example, the video lottery games and the video lottery terminals are
designed to meet specific legal requirements unique in this state.

These regulations will assist the regulated parties to fully understand
and comply with all the requirements of the operation of video lottery
gaming, while generating sales and revenue to aid education in the State of
New Y ork.

4. Costs: Thisis avoluntary program. Members of the regulated com-
munity need only apply for licenses if they choose to enter into video
lottery gaming. It is expected that the decision to apply for alicense will
result from the exercise of sound business judgement.

The regulations, as well as the legidation, require facilities be in
conformance with state and local building codes. These requirements, in
addition to the necessary changes to facilities to accommodate video
lottery terminals and related peripheral equipment, will result in each video
lottery gaming agent incurring construction costs.

According to data provided by the racetracks, total costs for new
construction, rehabilitation of facilities and readying facilities for the in-
stallation of the video lottery terminalswill approximate $240 million if all
eligible venues participate. Each racetrack’s proposed project differs. The
cost for each facility ranges from $4 million to over $100 million dollars.
The individua facilities will also be incurring closing costs and interest
expenses on any funds borrowed to pay project costs. Each track’ s expend-
itures in readying the facility for compliance with the regulations include
adequate heating, venting, air conditioning, cashier’s cages, electric and
communication upgrades.

The racetracks will incur certain labor costs associated with operating
video lottery gaming. The gaming facilities throughout the state are ex-
pected to employ upwards of a total estimated 1900 people. Individual
gaming agentswill be employing between approximately 70 to 700 people.
The average number of employees at each facility is estimated to be over
240. Hourly wages are expected to range from minimum wage to $65 per
hour, with annual salaries between $22,000 to $250,000. Total annual
payroll for each racetrack will range from $1.8 million to over $10.8
million, with an average payroll of over $6.6 million.

There are other incidental costs that will be incurred by the video
lottery gaming agents. These include costs relative to providing sufficient
internal controls to satisfy Lottery guidelines as well as auditing, both
expected to exceed what is currently in place at the racing facilities. It is
anticipated that most of these controls will be established through suffi-
cient experienced racetrack personnel. Additional external auditing costs
are expected to average approximately $65,000 annually.

Members of the regulated community will be required to expend
money for licensing costs. Gaming vendors will be required to pay a
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$10,000 licensing fee to cover costs related to conducting background
investigations of their principals and key employees. Principals and em-
ployees will be required to pay approximately $100 to cover the cost of
fingerprints.

Total costs for the State, the tracks and vendors for start up and a full
year of operations are estimated to be approximately $300 million, with
total revenue for the project for that time period estimated to be over $1.2
billion.

5. Local Government Mandates: No local mandates are imposed by
rule upon any county, city, village, etc. The legislation permits local
communities which have racetracks not expressly identified in the legisla-
tion to pass local laws authorizing video lottery gaming at racetracks in
their communities, if they so choose.

6. Paperwork: The regulations require that the regulated entities com-
plete a licensing application, including fingerprints, and to update and
renew the application periodically. The application will follow a standard
multi-state format used by other states that license similar gaming activi-
ties. Completion of these applications will be a new responsibility for the
video lottery gaming agents, their principals, and key employees. Agents,
their principals and key employees will be required to provide more
detailed disclosure than they have previously been required to provide for
licensure. This level of disclosure is common in other gaming states.
Provisional licenses will be granted under certain circumstances, so that
the licensing review process is not expected to pose a barrier to immediate
entry into the business.

The regulated vendors should be familiar with these licensing forms
and reporting requirements as they are similar to those required in other
states where these vendors currently do business. In fact, gaming vendors
routinely have regulatory compliance departments to assist in fulfillment
of these requirements.

While there is no requirement for licensure in most situations, vendors
supplying goods or services not directly related to gaming must register to
do business with the video lottery gaming agents. However, if their con-
tracts exceed certain thresholds outlined in the regulations, they will be
required to undergo a full licensing procedure. In particular, non-gaming
vendors will be required to submit license applications if any of the
following conditions exist:

(&) the non-gaming vendor has a contract with a video lottery gaming
agent that exceeds $100,000.00 in any twelve (12) month period;

(b) the non-gaming vendor has contracts with more than one video
|ottery gaming agent that combined exceed $150,000.00 in any twelve (12)
month period;

(c) the non-gaming vendor has contract(s) for a portion of a video
lottery gaming facility construction project that exceeds $500,000.00 in
any twelve (12) month period;

(d) the non-gaming vendor has combined contracts for a portion of
more than one video lottery gaming facility construction project exceeding
$1,000,000.00 within any twelve (12) month period.

Agentswill be required to submit business plans that will include floor
plans of the gaming aress, staffing plans, internal control procedures,
marketing plans, and security plans. These will need to be updated periodi-
caly.

In order to ensure the financia integrity and security of video lottery
gaming, the video lottery gaming agents will be required to submit finan-
cial reports. These financial reports are produced during the regular course
of business, and their submission should not prove burdensome. These will
need to be updated periodicaly.

7. Duplication: Thisrulewill not duplicate, overlap or conflict with any
State or Federal statute or rules. Currently, the New Y ork State Racing and
Wagering Board must license the operation of pari-mutuel wagering at the
racetracks aswell as licensing racetrack employees. Because the operation
of video lottery gaming is separate and distinct from pari-mutuel wagering,
and further because only the Lottery may license the operation of video
|ottery gaming, dual licensing of the racetracksis not duplicative. Pursuant
to aMemorandum of Understanding between the Lottery and that agency,
potential duplicative licensing requirements for the racetrack employees
have been eliminated.

8. Alternatives:In furtherance of its statutory mandate to design agame
that is comparable to othersin theindustry, the Lottery has spent a consid-
erable amount of time since the legislation was signed studying video
lottery gaming venues in other states, namely, Delaware, Rhode Island,
and West Virginia. In some respects, the video lottery gaming design in
these regulations is model ed on those states; however, there are significant
differences. For example, the video lottery games and the video lottery

terminals are designed to meet specific legal requirements unique in this
state.

Prior to publication of these regulations, members of the regulated
community were contacted and comments to the proposed draft regula-
tions solicited. In response, the Lottery received hundreds of comments
that were carefully and thoroughly examined. These comments fell
broadly into the following general categories:

(&) That the requirements to become licensed and operate video lottery
gaming appeared oftentimes unclear or vague;

(b) That many of the requirements established in the proposed draft
regulations were overly burdensome;

(c) That the licensing authority of the Lottery was questionable;

(d) That the regulations imposed excessive costs to satisfy unnecessary
regulatory regquirements; and

(e) That the regulations contained definitions that were inconsistent,
inaccurate or ambiguous.

Asaresult of this outreach effort, a number of revisions were made to
the proposed draft regulations. Many of those comments proved valuable
in drafting regulations which both met the needs of the regulated commu-
nity while maintaining the high standards established by the Lottery to
operate and regulate its games. As another alternative, the Division entered
into a Memorandum of Understanding with the Racing and Wagering
Board to avoid potential duplicative licensing requirements for the race-
track employees.

9. Federal Standards: This rule will not duplicate, overlap or conflict
with any State or Federal statute or rules.

10. Compliance Schedule: The licenses must be issued prior to com-
mencement of video lottery gaming. In many instances, the license appli-
cants will be issued provisional licenses immediately upon filing their
application. All requirements concerning the conduct and operation of
video lottery gaming must be complied with prior to actual commence-
ment of the games and maintained on-goingly throughout the operation of
the games.

Regulatory Flexibility Analysis

1. Effect of Rule: The Division of the Lottery findsthat the rule will not
adversely affect local government. The rule will impact a number of
different types of businesses:

() Licensed racetracks: It is expected that the racetracks will employ
greater than 100 employees at their facilities and, therefore, are not “small
businesses’ as that term is defined in New York State Administrative
Procedure Act § 102;

(b) Gaming vendors: Vendors wishing to supply gaming products and
services must be licensed. These include the supplier of the central com-
puter system that will support the video lottery games, and the companies
supplying the games and terminals. It is anticipated that once video lottery
gaming has commenced, these companies will recoup any costs associated
with licensing and start-up;

(c) Non-gaming vendors: Vendors supplying goods and services not
directly related to gaming will be reguired to complete a registration
process. However, if their contract exceeds a certain value, they will be
required to comply with licensing provisions. While it is difficult to esti-
mate all costs associated with doing business with a video lottery gaming
agent, the costs of registration will be minimal. The costs of licensing,
should that be necessary, will conform to the costs of licensing discussed in
paragraph (c) below. However, non-gaming vendors who must undergo a
licensing process will not be required to pay alicensing fee other than the
costs of fingerprinting.

Participation in video lottery gaming by any of these entitiesis volun-
tary and it is expected they will use good business judgment when deciding
whether or not to participate in these games. It is expected there will be no
adverse economic impact on any of these regulated businesses.

2. Compliance Requirements: These rules will not require small busi-
nesses to complete burdensome forms or reports. To the extent that any
small business becomes a non-gaming vendor to a video lottery agent, a
contract value threshold of $100,000 applies before licensing is necessary.
Completion of the licensing application will be required.

3. Professional Services: It is not anticipated that any professional
services by asmall business or local government will be needed to comply
with these proposed rules.

4. Compliance Costs: This is a voluntary program. Members of the
regulated community need only apply for licenses if they choose to enter
into video lottery gaming. It is expected that the decision to apply for a
license will result from the exercise of sound business judgement.

The regulations, as well as the legidation, require facilities be in
conformance with state and local building codes. These requirements, in
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addition to the necessary changes to facilities to accommodate video
lottery terminalsand related peripheral equipment, will result in each video
lottery gaming agent incurring construction costs.

Based on forecasted estimates provided by the racetracks themselves,
total costs for new construction, rehabilitation of facilities and readying
facilitiesfor theinstallation of the video lottery terminals will exceed $240
million if all eligible venues participate. Each facility’s proposed project
differs. The cost for each facility ranges is from $4 million to over $100
milliondollars. Theindividual facilitieswill also beincurring closing costs
and interest expenses on any funds borrowed to pay project costs. Each
track’s expenditures in readying the facility for compliance with the regu-
|ationsinclude adequate heating, venting, air conditioning, cashier’ s cages,
electric and communication upgrades.

The gaming facilities throughout the state are expected to employ
upwards of atotal estimated 1900 people. Individual gaming agentswill be
employing between approximately 70 to 700 people. The average number
of employees at each fecility is estimated to be over 240. Hourly wages are
expected to range from minimum wage to $65 per hour, with annual hourly
salaries between $22,000 to $250,000. Total annua payroll for each race-
track will range from $1.8 million to over $10.8 million, with an average
payroll of over $6.6 million.

There are other incidental costs which will be incurred by the video
lottery gaming agents. These include costs relative to providing sufficient
internal controls to satisfy Lottery guidelines as well as auditing, both
expected to exceed what is currently in place at the racing facilities. The
majority of these controls are put in place through adequate experienced
personnel and the personnel costs are set forth above. Additional external
auditing costs are expected to average approximately $65,000 annually.

Members of the regulated community will be required to expend
money for licensing costs. Gaming vendors will be required to pay a
$10,000 licensing fee to cover costs related to conducting background
investigations of their principals and key employees. Principals and em-
ployees will be required to pay approximately $100 to cover the cost of
fingerprints.

5. Economic and Technological Feasibility: The economic and techno-
logical impact of these rules on local government is minimal.

There are no expected adverse economic or technological impact on
small businesses in complying with these regulations.

6. Minimizing Adverse Impact: In the case of smaller, non-gaming
vendor contracts, these vendors will not be required to comply with licens-
ing and background checks. Small businesses supplying non-gaming
goods and services pursuant to contracts valued at less than $25,000
annually will be exempt from any registration or licensing requirements,
and businesses supplying non-gaming goods and services pursuant to
contracts valued at less than $100,000 will only need to complete aregis-
tration process.

7. Small Businessand L ocal Government Participation: During the pre-
proposal stage of the regulatory process, members of the regulated com-
munity were contacted and given the opportunity to participate in the
formation of these regulations. The New Y ork Lottery received numerous
comments from members of the community, many of which wereincorpo-
rated during the final drafting of the proposed regulations.

Rural Area Flexibility Analysis

Many of the racetracks eligible for video lottery gaming licenses are
located within “rura areas’ as that term is defined in New York State
Executive Law Section 481(7): Batavia Downsin Genesee County, Finger
Lakes Racetrack in Ontario County, Saratoga Harness Track in Saratoga
County, and Monticello Racetrack in Sullivan County.

However, the Lottery has determined that these regulations will impose
no adverse impact on these rura areas. The rule places no additional
requirements on racetracks, other businesses or communities located
within therural areasthan it does on racetracks, businesses or communities
located outside rural aress.

The Lottery believes that there will be positive impact on these rural
areas, asthis new industry bringsincreased levels of business and employ-
ment to the communities.

Job Impact Statement

The Lottery has determined that the rule will not have a substantial
adverse impact on jobs and employment opportunities. To the contrary, the
agency has determined the rule will have a positive impact on jobs and
employment opportunities.

According to estimates provided by the racetracks, it is anticipated that
racetracks, or gaming agents, throughout the state are expected to employ
upwards of 1900 people. Individual gaming agents will be employing
between approximately 70 to 700 people. The average number of employ-
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ees at each gaming facility (incremental over current operations) is esti-
mated to be over 240. Hourly wages are expected to range from minimum
wage to $65 per hour, with annual salaries between $22,000 to $250,000.
Total annual payroll for each racetrack will range from $1.8 million to over
$10.8 million, with an average payroll of over $6.6 million.

In addition to added employment from gaming operations, needed
construction to the racetrack facilities will generate many new jobs at
prevailing labor rates. Undoubtedly, employment in the surrounding com-
munities will increase to service the increased labor population and influx
of patronsto the racetracks.

Office of Mental Health

EMERGENCY
RULE MAKING

Operation of Residential Treatment Facilities for Children and
Youth

|.D. No. OMH-15-03-00005-E
Filing No. 674

Filing date: June 27, 2003
Effectivedate: June 27, 2003

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of section 584.5(e) of Title 14 NYCRR.
Statutory authority: Mental Hygiene Law, sections 7.09(b), 31.04(a)(2)
and 31.26(b)

Finding of necessity for emergency rule: Preservation of general wel-
fare.

Specific reasons underlying the finding of necessity: To address the
immediate needs of children being served in residential treatment facilities
for children and youth (RTF) it is necessary to continue to temporarily
expand the capacity of certain RTF's.

Subject: Operation of residential treatment facilities for children and
youth.

Purpose: To continue the temporary increase in the capacity of certain
RTF sto serve the needs of emotionally disturbed children and youth.
Text of emergency rule: Pursuant to the authority granted the Commis-
sioner in Sections 7.09(b), 31.04(8)(2), and 31.26(b) of the Mental Hy-
giene Law, Title 14 of the Official Compilation of Codes, Rules and
Regulations of the State of New Y ork is amended as follows:

Subdivision 584.5(¢) of Part 584 of 14 NYCRR is amended to read as
follows:

(e) An operating certificate shall be issued for a residential treatment
facility for a resident capacity of no less than 14 and no more than 56;
provided, however, that for the period commencing April 1, 2000 through
[September 30, 2002,] September 30, 2003, bed capacity for facilities
primarily serving New York City residents may be temporarily increased
up to an additiona ten beds over the maximum certified capacity with the
prior approval of the Commissioner. In order to receive such approval, the
residential treatment facility must demonstrate that the additional capacity
will be used to serve those children and youth deemed most in need of RTF
services by the New York City Preadmission Certification Committee as
set forth in Section 583.8.

This noticeis intended to serve only as a notice of emergency adoption.
This agency intends to adopt the provisions of this emergency rule as a
permanent rule, having previously published a notice of emergency/pro-
posed rule making, I.D. No. OMH-15-03-00005-EP, Issue of April 16,
2003. The emergency rule will expire August 25, 2003.

Text of emergency ruleand any required statements and analyses may
be obtained from: Dan Odell, Bureau of Policy, Legislation and Regula-
tion, Office of Mental Health, 44 Holland Ave., Albany, NY 12229, (518)
473-6945, e-mail: dodell@omh.state.ny.us

Regulatory Impact Statement

1. Statutory Authority: Sections 7.09(b), 31.04(a)(2) and 31.26(b) of
the Mental Hygiene Law grant the Commissioner the power and responsi-
bility to adopt regulations that are necessary and proper to implement
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matters under his jurisdiction, to set standards of quality and adequacy of
facilities, and to adopt regulations governing residential treatment facilities
for children and youth, respectively.

2. Legidlative Objectives: Part 584 sets forth standards for the opera-
tion of Residential Treatment Facilities for Children and Youth. This
amendment to Part 584 allows for the temporary increase of capacity of
certain facilities to allow additional children and youth to be served in the
program.

3. Needs and Benefits: The Office of Mental Health had previously
determined in 2000 that the existing RTF capacity serving seriously emo-
tionally disturbed children and youth, who are residents of new Y ork City,
should beincreased. Under the existing regulation, Subdivision 584.5(e) of
part 584 of 14 NYCRR, RTF bed capacity serving, primarily New Y ork
City residents may be temporarily increased, until September 30, 2002, by
up to ten additional beds over the maximum of 56 per facility, otherwise
allowed by the regulation. There are anumber of initiatives under way that
focus on improving the use of the current RTF resources by decreasing the
length of stay. These resources include the development of supervised
community residences, family based treatment programs, case manage-
ment and family support to assist the youth discharged from an RTF to
successfully reintegrate onto the community.

To expand capacity, a total of 21 temporary beds were added to five
existing RTF facilities serving New York City residents. These beds were
added on a voluntary basis with the cooperation of the facilities and the
support of the New Y ork City Department of Mental Health. Three of the
facilities that were not at the 56 bed maximum had their capacity increased
administratively by atotal of 13, without going over the maximum. One of
the facilities, St. Christopher Otillie was at 56 beds and one, Linden Hill,
was at 55 beds. St. Christopher Otillie added five beds. Linden Hill added
three beds. Therefore seven beds are permitted to be added under existing
Subdivision 584.5(e). That permission expires on September 30, 2002.
Due to development delays in the implementation of residential aterna-
tives, such as the supervised community residences and the family based
treatment beds, the expiration date must be changed to September 30,
2003, in order to permit the continued necessary increase in RTF capacity.

4. Costs:

(a) Costs to private regulated parties: There will be no mandated costs
to the regulated parties associated with allowing an increase in capacity to
the Residential Treatment Facility program.

(b) Cost to state and local government: The annual state cost for the
seven beds is estimated to be $438,000. These additiona funds will be
covered by the State share of Medicaid appropriation. There is no local
share for the RFT program.

(c) The cost projection was calculated by applying the per bed pro-
jected Medicaid rate to the seven additional beds.

5. Local Government Mandates: There will be no additional mandates
tolocal government.

6. Paperwork: There are no new paperwork reguirements associated
with this amendment.

7. Duplication: There are no duplicate, overlapping or conflicting man-
dates which may effect thisrule.

8. Alternatives. The only dternative would be to alow the temporary
additional capacity authority to expire, which is not acceptable given the
critical need for these services.

9. Federal Standards: The rule does not exceed any Federal standards.

10. Compliance Schedule: Providers will be able to comply with this
rule immediately.
Regulatory Flexibility Analysis
A Regulatory Flexibility Analysisfor Small Businesses and Local Govern-
ments is not being submitted with this notice because the amended rules
will not impose any adverse economic impact on small businesses, or local
governments.

Rural Area Flexibility Analysis

A Rura Area Flexibility Analysisis not being submitted with this notice
because the amended rules impact only Residential Treatment Facilities
serving children who are New Y ork City residents.

Job | mpact Statement

Because this amendment will impact only two providers of Residentia
Treatment Facilities for Children and Y outh, and only permits these two
providers to continue the temporary operation of atotal of seven beds until
September 30, 2003, it will not have any impact on jobs and employment
activities.

EMERGENCY
RULE MAKING

M edical Assistance Payment for Outpatient Programs

|.D. No. OMH-28-03-00003-E
Filing No. 673

Filing date: June 27, 2003
Effective date: June 27, 2003

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of section 588.13(a)-(c) of Title 14 NYCRR.
Statutory authority: Mental Hygiene Law, sections 7.09(b) and 31.04(a)
Finding of necessity for emergency rule: Preservation of general wel-
fare.

Specific reasons underlying the finding of necessity: These amend-
ments increase the Medicaid rate schedule associated with outpatient pro-
grams consistent with the enacted 2002-2003 State Budget. These changes
will avoid areduction in services that would otherwise take place.
Subject: Medical assistance payment for outpatient programs.

Purpose: To increase the Medicaid rate schedule associated with outpa-
tient programs licensed under art. 31 of the Mental Hygiene Law.

Text of emergency rule: Pursuant to the authority granted the Commis-
sioner in section 7.09(b) and 31.04(a) of the Mental Hygiene Law, Title 14
of the Official Compilation of Codes, Rules and Regulation of the State of
New York is amended as follows:

Part 588 of the Regulations of the Commissioner of Mental Health is
amended as follows:

Subdivision 588.13(a) is amended to read as follows:

(@) Reimbursement under the medical assistance program for outpa-
tient programs licensed pursuant to Article 31 of the Mental Hygiene Law
and Part 587 of this Title which serve adults with a diagnosis of mental
illness and children with a diagnosis of emotional disturbance shall be in
accordance with the following fee schedule. This section shall not apply to
programs licensed by both the Office of Mental Health and Department of
Health.

(1) Reimbursement under the medical assistance program for clinic
treatment programs operated by agencies which received State Aid under
Article 41 of the Mental Hygiene Law, during the fiscal year ended June
30, 1985 for agencieslocated in New Y ork City and calendar year 1984 for
agencieslocated outside of New Y ork City, shall bein accordance with the
following fee schedule. Such reimbursement shall be adjusted pursuant to
Part 579.7 of this Title.

(i) For programs operated in Bronx, Kings, New Y ork, Queens,
Richmond, Nassau, Suffolk, Putnam, Rockland and Westchester counties:

Regular at least 30 minutes [$60.00] $66.00

Brief at least 15 minutes [30.00] 33.00

Group at least 60 minutes [21.00] 23.10

Collateral at least 30 minutes [60.00] 66.00

Group Collateral at least 60 minutes [21.00] 23.10

Crisis at least 30 minutes [60.00] 66.00

(ii) For programs operated in Allegheny, Cattaraugus, Chautau-
gua, Chemung, Erie, Genesee, Livingston, Monroe, Niagara, Ontario, Or-
leans, Schuyler, Seneca, Steuben, Tioga, Tompkins, Wayne, Wyoming
and Y ates counties:

Regular at least 30 minutes [$54.00] $59.40

Brief at least 15 minutes [27.00] 29.70

Group at least 60 minutes[18.90] 20.79

Collateral at least 30 minutes [54.00] 59.40

Group Collateral at least 60 minutes [18.90] 20.79

Crisis at least 30 minutes [54.00] 59.40

(iii) For programs operated in Broome, Cayuga, Chenango, Clin-
ton, Cortland, Delaware, Essex, Franklin, Fulton, Hamilton, Herkimer,
Jefferson, Lewis, Madison, Montgomery, Oneida, Onondaga, Oswego,
Otsego, St. Lawrence, Albany, Columbia, Dutchess, Greene, Orange,
Rensselaer, Saratoga, Schenectady, Schoharie, Sullivan, Ulster, Warren
and Washington counties:

Regular at least 30 minutes [$53.00] $58.30

Brief at least 15 minutes [26.50] 29.15

Group at least 60 minutes [18.55] 20.41

Collateral at least 30 minutes [53.00] 58.30

Group Collateral at least 60 minutes [18.55] 20.41

Crisis at least 30 minutes [53.00] 58.30
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(2) Reimbursement under the medical assistance program for clinic
treatment programs operated by providers of services which did not re-
ceive State aid under Article 41 of the Mental Hygiene Law during fiscal
year ended June 30, 1985 for agencies located in New York City and
calendar year 1984 for agencies|ocated outside of New Y ork City, shall be
in accordance with the following fee schedule unless a higher fee was
approved by the Commissioner in accordance with the appeal methodol-
ogy under the previous reimbursement regulations.

Regular at least 30 minutes [$53.00] $58.30

Brief at least 15 minutes [26.50] 29.15

Group at least 60 minutes [18.55] 20.41

Collatera at least 30 minutes [53.00] 58.30

Group Collateral at least 60 minutes [18.55] 20.41

Crisisat least 30 minutes [53.00] 58.30

(3) Reimbursement under the medical assistance program for non-
state operated continuing day treatment programs licensed pursuant to
Article 31 of the Mental Hygiene Law and Part 587 of this Title shall bein
accordance with the following fee schedule. Such reimbursement shall be
adjusted pursuant to Part 579.7 of this Title.

(i) For programs operated in Bronx, Kings, New York, Queens,
Richmond, Nassau, Suffolk, Putnam, Rockland and Westchester counties:

Regular, collateral, group collateral, and crisis visits shall be reim-
bursed on the basis of service hours. The reimbursement for any service
hour shall be based upon the cumulative number of service hours provided
in a calendar month to an individual recipient. When the service hours of
any single visit include more than one rate the provider of service shall be
reimbursed at the rate that appliesto thefirst hour of such visit. Therates of
reimbursement are as follows:

Service hour 1-50 [$12] $13.20 per service hour

Service hour 51-80 [$9.50] $10.45 per service hour

Service hour beyond 80 [$7.00] $7.70 per service hour

(i) For programs operated in Allegheny, Cattaraugus, Chautau-
qua, Chemung, Erie, Genesee, Livingston, Monroe, Niagara, Ontario, Or-
leans, Schuyler, Seneca, Steuben, Tompkins, Wayne, Wyoming and Y ates
counties:

Regular, collateral, group collateral, and crisis visits shall be reim-
bursed on the basis of service hours. The reimbursement for any service
hour shall be based upon the cumulative number of service hours provided
in a calendar month to an individual recipient. When service hours of any
single visit include more than one rate, the provider of service shal be
reimbursed at the rate that appliesto thefirst hour of such visit. Therates of
reimbursement are as follows:

Service hour 1-50 [$10.80] $11.88 per service hour

Service hour 51-80 [$9.50] $10.45 per service hour

Service hour beyond 80 [$7.00] $7.70 per service hour

(iii) For programs operated in Broome, Cayuga, Chenango, Clin-
ton, Cortland, Delaware, Essex, Franklin, Fulton, Hamilton, Herkimer,
Jefferson, Lewis, Madison, Montgomery, Oneida, Onondaga, Oswego,
Otsego, St. Lawrence, Tioga, Albany, Columbia, Dutchess, Greene, Or-
ange, Rensselaer, Saratoga, Schenectady, Schoharie, Sullivan, Ulster,
Warren and Washington counties:

Regular, collateral, group collateral, and crisis visits shall be reim-
bursed on the basis of service hours. The reimbursement for any service
hour shall be based upon the cumulative number of service hours provided
in a calendar month to an individua recipient. When the service hours for
any single visit include more than one rate, the provider of service shall be
reimbursed at the rate that appliesto the first hour of such visit. Therates of
reimbursement are as follows:

Service hour 1-50 [$10.60] $11.66 per service hour

Service hour 51-80 [$9.50] $10.45 per service hour

Service hour beyond 80 [$7.00] $7.70 per service hour

(4) Reimbursement under the medical assistance program for day
treatment programs serving children operated by agencies which received
State Aid under Article 41 of the Mental Hygiene Law, during the fiscal
year ended June 30, 1985 for agencies located in New York City and
calendar year 1984 for agencies|ocated outside of New Y ork City, shall be
in accordance with the following fee schedule.

(i) For programs operated in Bronx, Kings, New Y ork, Queens
and Richmond counties:

Full day at least 5 hours [$60.00] $66.00

Half day at least 3 hours[30.00] 33.00

Brief day at least 1 hour [20.00] 22.00

Collatera at least 30 minutes [20.00] 22.00

Home at least 30 minutes [60.00] 66.00

Crisisat least 30 minutes [60.00] 66.00
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Preadmission - full day at least 5 hours [60.00] 66.00
Preadmission - half day at least 3 hours [30.00] 33.00
(it) For programs operated in other than Bronx, Kings, New Y ork,
Queens and Richmond counties:

Full day at least 5 hours [$58.00] $63.80

Half day at least 3 hours[29.00] 31.90

Brief day at least 1 hour [19.30] 21.23

Collatera at least 30 minutes[19.30] 21.23

Home at least 30 minutes [58.00] 63.80

Crisis at least 30 minutes [58.00] 63.80

Preadmission - full day at least 5 hours [58.00] 63.80

Preadmission - half day at least 3 hours [29.00] 31.90

(5) Reimbursement under the medical assistance program for day
treatment programs serving children operated by agencies which did not
receive State Aid under Article 41 of the Mental Hygiene Law, during the
fiscal year ended June 30, 1985 for agencies |ocated in New Y ork City and
calendar year 1984 for agencies located outside of New Y ork City, shall be
in accordance with the following fee schedule unless a higher fee was
approved by the commissioner in accordance with the appeal methodol ogy
under the previous reimbursement regulations.

Full day at least 5 hours [$58.00] $63.80

Half day at least 3 hours[29.00] 31.90

Brief day at least 1 hour [19.30] 21.23

Collatera at least 30 minutes[19.30] 21.23

Home at least 30 minutes [58.00] 63.80

Crisisat least 30 minutes [58.00] 63.80

Preadmission - full day at least 5 hours [58.00] 63.80

Preadmission - half day at least 3 hours [29.00] 31.90

(6) Providers whose reimbursement under the medical assistance
program for clinic, continuing day treatment, and/or day treatment has
been supplemented in accordance with subdivision (g) of this section will
have this additional reimbursement limited in total to an amount estab-
lished by the Commissioner which shall be subject to the availability of
appropriations in the Office of Mental Health's budget. Supplemental
reimbursement received in excess of this threshold will be recovered in a
succeeding year through the medical assistance recovery process author-
ized pursuant to Section 368-c of the Social Services Law.

(b) Reimbursement under the medical assistance program for regular,
collateral, group collateral, and crisisvisitsto al non-State operated partial
hospitalization programs licensed pursuant to Article 31 of the Menta
Hygiene Law and Part 587 of this Title shall be in accordance with the
following fee schedule.

(1) For programs located in Nassau and Suffolk counties, the fee
shall be [$19.59] $21.55 for each service hour.

(2) For programs located in New Y ork City, thefee shall be [$25.73]
$28.30 for each service hour.

(3) For programs located in the counties included in the region of
New Y ork State designated by the Office of Mental Health as the Hudson
River Region, the fee shall be [$21.62] $23.78 for each service hour.

(4) For programs located in the counties included in the region of
New York State designated by the Office of Mental Health as the Central
Region, the fee shall be [$14.82] $16.30 for each service hour.

(5) For programs located in the counties included in the region of
New Y ork State designated by the Office of Mental Health as the Western
Region, the fee shall be [$18.37] $20.21 for each service hour.

(c) Reimbursement under the medical assistance program for on-site,
and off-site, visits for al intensive psychiatric rehabilitation treatment
programs licensed pursuant to Article 31 of the Mental Hygiene Law and
Part 587 of this Title shall be at [$21.11] $23.22 for each service hour.
This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt this emergency rule as a permanent rule and
will publish anotice of proposed rule making in the Sate Register at some
future date. The emergency rule will expire September 24, 2003.

Text of emergency ruleand any required statements and analyses may
be obtained from: Dan Odell, Bureau of Policy, Legislation and Regula-
tion, Office of Mental Health, 44 Holland Ave., Albany, NY 12229, (518)
473-6945, e-mail: dodell@omh.state.ny.us

Regulatory Impact Statement

1. Statutory authority: Section 7.09(b) of the Mental Hygiene Law
grants the Commissioner of the Office of Mental Health the authority and
responsibility to adopt regulations that are necessary and proper to imple-
ment matters under his jurisdiction.

Section 31.04(a) of the Mental Hygiene Law empowers the Commis-
sioner to issue regulations setting standards for licensed programs for the
rendition of services for persons with mental illness.
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2. Legidlative objectives: Articles 7 and 31 of the Mental Hygiene Law
reflect the Commissioner’s authority to establish regulations regarding
mental health programs.

3. Needs and benefits: These amendments increase the medicaid rates
associated with outpatient treatment programs consistent with the enacted
2002-2003 state budget. These changes will support continuation of these
services at current levels.

4. Costs:

a) Costs of regulated parties: There are no costs to providers associated
with these amendments.

b) Costs to State and Local government and the agency: Implementa-
tion of these amendments has been budgeted to cost New York State
$6,200,000 annually, and appropriations were included in the 2002-2003
enacted state budget. Implementation of these amendmentsiis estimated to
cost local governments a statewide total of $5,723,000 annually. Thisisthe
estimated cost of the respective state and local share of Medicaid.

5. Local government mandates: These regulatory amendments will not
result in any additional imposition of duties or responsibilities upon
county, city, town, village, school or fire districts.

6. Paperwork: This rule should not increase the paperwork require-
ments of affected providers.

7. Duplication: These regulatory amendments do not duplicate existing
State or federal requirements.

8. Alternatives: The only aternative to the regulatory amendment
which was considered was inaction. This aternative was rejected asincon-
sistent with statutory requirements of the enacted budget.

9. Federa standards: The regulatory amendments do not exceed any
minimum standards of the federal government for the same or similar
subject areas.

10. Compliance schedule: These regulatory amendments will be effec-
tive upon their adoption, and shall be deemed to have been effective on and
after December 1, 2002.

Regulatory Flexibility Analysis

A Regulatory Flexibility Analysisfor Small Businessesand Local Govern-
ments is not being submitted with this notice because the amended rule
will not impose a significant economic impact on small businesses, or local
governments. The rate increase associated with this rule is required by
state statute, the enacted state budget for state fiscal year 2002-2003.
Rural Area Flexibility Analysis

A Rura Area Flexibility Analysisis not being submitted with this notice
because the amended rules will not impose any adverse economic impact
on rural areas. This rule impacts outpatient treatment program rates of
reimbursement. The impact of the rate change will be to increase the
medicaid reimbursement rates associated with outpatient programsin rura
and non-rural areas. Thiswill support the continued provision of these vital
programs which serve children, adolescents and adults.

Job Impact Statement

A Job Impact Statement is not being submitted with this notice because it
is apparent from the nature and purpose of this rule that it involves
adjustments to financing mechanisms for existing outpatient treatment
programs and will not have a substantial adverse impact on jobs and
employment activities.

Office of Mental Retardation
and Developmental Disabilities

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Reimbursement of HCBS Waiver Services
|1.D. No. MRD-28-03-00010-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: Amendment of section 635-10.5 of Title 14 NYCRR.
Statutory authority: Mental Hygiene Law, sections 13.07, 13.09 and
43.02

Subject: Reimbursement of HCBS waiver services.

Purpose: To establish a unit of service and method for calculating the
price of HCBS waiver hourly respite services provided in free-standing
respite centers.
Text of proposed rule: Subdivision 635-10.5(h) is amended to read as
follows:

(h) Respite services.

(1) Notwithstanding any other provision of regulation, hourly res-
pite may be delivered in a free-standing respite center.

[(1)] (2) Respite service costs are those costs related to the aggregate
of all respite services selected and identified in the individualized service
plan (ISP) for each person receiving respite services from an approved
provider. Total alowable respite service costs shall be determined in
accordance with the provisions of section 635-10.4 (g) of this Subpart and
Subpart 635-6 of this Part.

[(2)] (3) For the purposes of this subdivision, the term approved
provider shall mean any party which has entered into a provider agreement
with the Department of [Social Services] Health pursuant to OMRDD
approval for the reimbursement of costs incurred in delivering allowable
respite services as set forth in section 635-10.4(g) of this Subpart.

[(3)] (4) Prices for the reimbursement of waiver residentia respite
services shall be determined through a budget review.

(i) In such budget review, OMRDD shall consider the following
limitations: provider historical costs for salaries, fringe and administration
for such services. If service specific costs are not available, OMRDD shall
consider regional salary, fringe and administration costs and the provider’s
historical costs for salaries, fringe and administration in other comparable
OMRDD programs. In addition, OMRDD will consider specific service
requirements documented in the ISPs of persons to be served, approved
fringe benefit appealsin other OMRDD programs, levels of staff treatment
responsibility, the impact of provider agency expansion on agency admin-
istration costs, and the allocation of clinical titles required for the service.

(i) Theunit of servicefor residential respite shall be on aper diem
basisfor aperson requiring an overnight stay for amaximum of 24 hoursin
an approved respite setting in accordance with section 635-10.4(g)(1)(i) of
this Subpart. After a 24-hour period, reimbursement shall accrue at therate
of 1/24th the per diem fee for each subsequent full hour of care, unlessthe
person remains overnight, wherein another per diem’ s reimbursement may
be claimed.

(iii) The unit price for overnight respite shall be determined by
dividing the OMRDD approved budgeted costs by the projected days of
utilization.

[(4)] (5) Prices for the reimbursement of waiver hourly respite shall
be determined through a budget review process.

(i) Prices for hourly respite other than that delivered at a free-
standing respite center shall be categorized as basic hourly respite and/or
skilled hourly respite.

(a) Basic hourly respite refersto services by anyone other than a
registered nurse or licensed practical nurse.

(b) Skilled hourly respite refers to services needed because of
the person’s medical or health care condition, and which are provided by
parties holding either aregistered nurse or licensed practical nurse creden-
tial.

(i) In such budget review, OMRDD shall consider the following
limitations: provider historical costs for salaries, fringe and administration
for such services. If service specific costs are not available, OMRDD shall
consider regional salary, fringe and administration costs and the provider’s
historical costs for salaries, fringe and administration in other comparable
OMRDD programs. In addition, OMRDD will consider specific service
requirements documented in the 1SPs of persons to be served, approved
fringe benefit appealsin other OMRDD programs, levels of staff treatment
responsibility, the impact of provider agency expansion on agency admin-
istration costs, and the allocation of clinical titles required for the service.

(iii) The unit[s] of service for hourly respite other than that for a
free-standing respite center shall be one hour equaling at least 30 minutes
but |ess than 90 minutes of service.

(iv) The unit of service for hourly respite for a free-standing
respite center, other than that for determining the unit capital price for a
non-State operated free-standing respite center, shall be one hour equal-
ing 60 minutes and may be claimed in 15 minute increments.

[(iv)] (v) Theunit pricefor hourly respite other than that delivered
at a non-State operated free-standing respite center shall be determined
by dividing the approved budgeted costs by the corresponding projected
hours of utilization.

(vi) The unit operating price for hourly respite delivered at a non-
Sate operated free-standing respite center shall be determined by dividing
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the approved budgeted operating costs by the corresponding projected
hours of utilization.

(vii) The unit capital price for a non-State operated free-standing
respite center shall be determined by dividing the approved annual budg-
eted capital costs by 12 and shall be paid monthly.

[(5)] (6) Reimbursement to an approved provider shall be contingent
upon prior OMRDD approval and documentation that respite services,
regardless of type, are specified in each person’s individualized service
plan.

(7) Reimbursement for respite services delivered at a free-standing
respite center to a consumer living in a family care home shall not be billed
to Medicaid by the free-standing respite center.

[(6)] (8) Total reimbursable costs derived through the application of
the above methodology shall be trended on an annual basis utilizing the
trend factors identified in subdivision (i) of this section.

[(7)] (9)The reimbursement price determined in accordance with this
subdivision shall not be considered final unless approved by the Director
of the State Division of the Budget.

[(8)] [For respite services' providers authorized to provide such
services on or after April 1, 1993, but prior to February 4, 1994, OMRDD
will make a one time payment for services actually delivered during this
period of time. This payment will be computed by multiplying the price
calculated through the application of this subdivision, by the total units of
service provided to eligible persons for respite services for the April 1,
1993 to February 4, 1994 time period.]

Text of proposed rule and any required statements and analyses may
be obtained from: Barbara Brundage, Acting Director, Regulatory Af-
fairs Unit, Office of Mental Retardation and Developmental Disabilities,
44 Holland Ave., Albany, NY 12229, (518) 474-1830; e-mail: bar-
bara.brundage@onr.state.ny.us

Data, views or arguments may be submitted to: Same as above.
Public comment will be received until: 45 days after publication of this
notice.

Additional matter required by statute: Pursuant to the requirements of
the State Environmental Quality Review Act (SEQRA) and in accordance
with 14 NY CRR Part 622, OMRDD has on file a negative declaration with
respect to this action. Thus, consistent with the requirements of 6 NY CRR
Part 617, OMRDD, as lead agency, has determined that the action de-
scribed herein will not have asignificant effect on the environment, and an
environmental impact statement will not be prepared.

Regulatory Impact Statement

1. Statutory authority:

a TheNew Y ork State Office of Mental Retardation and Devel opmen-
tal Disabilities (OMRDD) statutory responsibility to assure and en-
courage the development of programs and services in the area of care,
treatment, rehabilitation, education and training of persons with mental
retardation and devel opmental disabilities, as stated in the New Y ork State
Mental Hygiene Law Section 13.07.

b. OMRDD’s authority to adopt rules and regulations necessary and
proper to implement any matter under its jurisdiction as stated in the New
York State Mental Hygiene Law Section 13.09.

c. OMRDD’s responsibility, as stated in section 43.02 of the Mental
Hygiene Law, for setting Medicaid rates and fees for servicesin facilities
licensed or operated by OMRDD.

2. Legidlative objectives:

These proposed amendments further the legislative objectives embod-
ied in sections 13.07, 13.09, and 43.02 of the Mental Hygiene Law by
making necessary revisions to the fee-setting methodology for Home and
Community-based (HCBS) Waiver services. Specifically, the proposed
amendmentswill ensure the continuation of appropriate funding, under the
HCBS waiver, to providers of respite services.

This funding is necessary in order to allow for the provision of HCBS
waiver hourly respite servicesin authorized free-standing respite centers.

3. Needs and benefits:

From the time of their inception and implementation in New York
State, OMRDD has provided funding for HCBS waiver services, including
respite services. Such funding is necessary to assure the continued delivery
of necessary services to persons with developmental disabilities. The pro-
posed amendments will enable the provision of HCBS waiver hourly
respite services to be provided in authorized free-standing respite centers
to persons with developmental disabilities. The proposed amendments will
establish aunit of service and amethod for calculating the prices of HCBS
waiver hourly respite services provided in authorized free-standing respite
centers.

4. Costs:
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a. Costs to the Agency and to the State and its local governments:

OMRDD has allowed for the provision of respite servicesin a variety
of facilities and sites certified or authorized to provide developmental
disabilities services. It has also authorized the operation of free-standing
respite centers specifically for the purposes of providing respite services.
However, except for overnight respite, such services provided in free-
standing respite centers are currently fully paid for by State funds. The
proposed amendments will establish that hourly respite can be provided in
afree-standing respite center and will establish the method for the calcula-
tion of a price for the service. Since hourly respite in free-standing respite
centers will now be provided as an HCBS waiver service, there will be a
federal share in the cost of providing these services. This will result in
savings to the State.

Hourly respite is currently being provided in 40 authorized free-stand-
ing respite centers to approximately 2000 consumers in New York State.
The estimated total cost for the provision of such servicesas HCBS waiver
services on an annualized basis is approximately $6.59 million in the
aggregate. This represents a State share of approximately $2.88 million
and a federal share of approximately 2.47 million. If these amendments
were not promulgated, the total cost would have to be borne by the State.

Pursuant to the Social Services Law, the State generally reimburses
local governments for their share of the cost of Medicaid funded programs
and services. However, an unreimbursed local government share is in-
volved for some consumers receiving HCBS waiver services. These are
consumers who live with their families or on their own and who do not
qualify for local share relief under State law. OMRDD estimates that the
provision of free-standing hourly respite services to such consumers under
the proposed amendments will result in alocal government share of ap-
proximately $1.24 million on an annualized aggregate basis. This cost
impact will be divided among the counties.

b. Costs to private regulated parties: There are no initial capital invest-
ment costs nor initial non-capital expenses. There are no additional costs
associated with implementation and continued compliance with the
amendments. As stated, the amendments will reconfigure existing services
as HCBS waiver hourly respite services provided in authorized free-stand-
ing respite centers aready in existence. The change to HCBS waiver
services and the reimbursement provisions for such free-standing respite
services will not have fiscal impacts for providers of services because the
revisions are not expected to change overall amounts of reimbursement to
authorized providers.

5. Local government mandates:

There are no new requirementsimposed by the rule on any county, city,
town, village; or schoal, fire, or other special district.

6. Paperwork:

No additional paperwork will be required by the proposed amend-
ments. The changes to the reimbursement provisions for the reimburse-
ment of respite services in free-standing centers will only change the
manner in which the provider submits claims.

7. Duplication:

The proposed amendments do not duplicate any existing State or Fed-
era requirementsthat are applicable to the above cited facilities or services
for persons with developmental disabilities.

8. Alternatives:

The proposed rule making contains what OMRDD believes to be
necessary amendments to reconfigure existing free-standing hourly respite
services as HCBS waiver services.

9. Federal standards:

The proposed amendments do not exceed any minimum standards of
the federal government for the same or similar subject areas.

10. Compliance schedule:

OMRDD expects to adopt the proposed amendments as soon as possi-
ble within the time frames mandated by the State Administrative Proce-
dure Act. However, these amendments do not impose any significant new
requirements with which regulated parties are expected to comply.
Regulatory Flexibility Analysis

1. Effect on small business. These proposed regulatory amendments
will apply to providers which operate authorized free-standing respite
centers for the purpose of providing services to persons with developmen-
tal disabilitiesin order to give the primary caregiver temporary relief from
the responsibilities of daily caregiving. There are currently 40 such free-
standing respite centers authorized by OMRDD to provide respite services
to approximately 2000 consumers annually.

The OMRDD has determined, through a review of the certified cost
reports, that the organizations which operate the 40 free-standing respite
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centers employ fewer than 100 employees at the discrete authorized sites
and would be classified as small businesses.

The proposed amendments have been reviewed by OMRDD in light of
their impact on these small businesses and on local governments. OMRDD
has determined that these amendments will not have any negative effects
on small business service providers and that they will continue to provide
appropriate funding for respite services. As discussed in the Regulatory
Impact Statement, OMRDD has alowed for the provision of respite ser-
vices in a variety of facilities and sites certified or authorized to provide
developmental disabilities services. It has aso authorized the operation of
free-standing respite centers specifically for the purposes of providing
respite services. However, services provided in such free-standing respite
centers on an hourly basis are currently paid for fully by State funds. The
proposed amendments will establish a unit of service and the method for
the calculation of the prices for hourly respite services provided in such
free-standing respite centers as a service under the Home and Community-
Based Services (HCBS) waiver. This will result in a federal share in the
cost of providing these services. The amendments are not, however, ex-
pected to affect utilization or the overall levels of funding for these ser-
vices so that there will be no adverse fiscal impacts on current operators of
free-standing respite centers as a result of the proposed amendments.
Further, OMRDD expects that the proposed amendments will not impose
any additional or increased compliance requirements so that they should
have no adverse effects on regulated small businesses.

Pursuant to the Social Services Law, the State generally reimburses
local governments for their share of the cost of Medicaid funded programs
and services. However, an unreimbursed local government share is in-
volved for some consumers receiving HCBS waiver services. These are
consumers who live with their families or on their own and who do not
qualify for local share relief under State law. OMRDD estimates that the
provision of free-standing hourly respite services to such consumers under
the proposed amendments will result in a local government share of ap-
proximately $1.24 million on an annualized aggregate basis. This cost
impact will be divided among the counties.

2. Compliance requirements. There are no additional compliance re-
quirements for small businesses or local governments that would result
from the implementation of these proposed amendments.

3. Professional services: In accordance with existing practice, provid-
ersare required to submit annual cost reports by certified accountants. The
proposed amendments do not alter this requirement. Therefore, no addi-
tional professiona services are required as a result of these amendments.
The amendments will not add to the professional service needs of local
governments.

4. Compliance costs: There are no additional compliance coststo small
business regulated parties or local governments associated with the imple-
mentation of, and continued compliance with, these proposed amend-
ments.

5. Economic and technological feasibility: The proposed amendments
are concerned with price-setting and fiscal issues and do not impose on
regulated parties the use of any new technological processes.

6. Minimizing adverse economic impact: With the exception of the
local government cost share addressed above, the amendments will have
no adverse economic impacts.

OMRDD has aso reviewed and considered the approaches for mini-
mizing adverse economic impact as suggested in section 202-b(1) of the
State Administrative Procedure Act. However, since these amendments
require no compliance response of regulated parties or local governments,
the approaches outlined cannot be effectively applied.

7. Small business and local government participation: OMRDD con-
sulted extensively with representative providers of free-standing respite
and/or members of provider organizations regarding the development of
these amendments.

Rural Area Flexibility Analysis

A rural areaflexibility analysis for these amendments is not being submit-
ted because the amendments will not impose any adverse economic impact
on rura areas or reporting, record keeping or other compliance require-
ments on public or private entities in rural areas. The amendments only
provide necessary revisions to the reimbursement methodology for HCBS
waiver services. The amendments establish provisions governing the units
of service and prices for HCBS waiver hourly respite delivered in free-
standing respite centers, but they do not affect overall funding provided for
these services. OMRDD expects that the amendments will not have ad-
verse effects on regulated parties. Further, the amendments will have no
adverse fiscal impact on providers as a result of the location of their
operations (rural/urban), because the overall reimbursement methodol ogy

is primarily based upon reported costs of such HCBS waiver services, or of
similar services operated by the provider or similar providers in the same
area. Thus, the reimbursement methodology has been developed to reflect
variations in cost and reimbursement which could be attributable to urban/
rural and other geographic and demographic factors.

Job Impact Statement

A Job Impact Statement for these amendments is not being submitted
becauseit is apparent from the nature and purposes of the amendments that
they will not have an impact on jobs and/or employment opportunities.
Thisfinding is based on the fact that the proposed rule making revises the
reimbursement methodology with respect to units of service and pricesfor
HCBS waiver hourly respite services provided in free-standing respite
centers. Because these amendments do not change the overall funding
provided for such services, and because they do not create any new ser-
vices, it is reasonable to expect that the rule will not have an adverse
impact on jobs and employment opportunities.

Public Service Commission

NOTICE OF ADOPTION

Calculation of Franchise Fees by Cablevision Systems Southern
Westchester, Inc.

I.D. No. PSC-41-02-00015-A
Filing date: June 30, 2003
Effective date: June 30, 2003

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on Jan. 22, 2003, adopted an order in
Case 02-V-1005 approving a request by Cablevision of Southern West-
chester, Inc. for awaiver of section 595.1(0)(2) pertaining to the calcula-
tion of franchise fees.

Statutory authority: Public Service Law, section 216(1)

Subject: Waiver of 9 NY CRR section 595.1(0)(2).

Purpose: To exclude the amount of the franchise fees collected from
subscribers from inclusion in the company’s cal culation of gross receipts.
Substance of final rule: The Commission granted Cablevision of South-
ern Westchester, Inc. a waiver of section 595.1(0)(2) pertaining to the
manner of calculation of franchise feesin the Village of EImsford, subject
to the terms and conditions set forth in the order.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS
employer ID no. or social security no. isrequired from firms or personsto
be hilled 25 cents per page. Please use tracking number found on last line
of noticein reguests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(8)(ii) of the
State Administrative Procedure Act.

(02-V-1005SA1)

NOTICE OF ADOPTION

Calculation of Franchise Feesby Cablevision SystemsLong | sland
Corp.

I.D. No. PSC-41-02-00016-A

Filing date: June 30, 2003

Effective date: June 30, 2003

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on Jan. 22, 2003, adopted an order in
Case 02-V-1006 approving arequest by Cablevision Systems Long Island
Corporation for awaiver of section 595.1(0)(2) pertaining to the calcula-
tion of franchise fees.

Statutory authority: Public Service Law, section 216(1)
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Subject: Waiver of 9 NY CRR section 595.1(0)(2).

Purpose: To exclude the amount of the franchise fees collected from
subscribers from inclusion in the company’s calculation of gross receipts.

Substance of final rule: The Commission adopted an Order alowing
Cablevision Systems Long Island Corporation and the Village of New
Hyde Park to exclude the amount of the franchise fee revenues collected
from subscribers from inclusion in the company’s calculation of gross
receipts, subject to the terms and conditions set forth in the order.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or persons to
be billed 25 cents per page. Please use tracking number found on last line
of noticein requests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(02-V-1006SA1)

NOTICE OF ADOPTION

Minor Gas Rate Increase by Bath Electric, Gas & Water Systems

1.D. No. PSC-53-02-00009-A
Filing date: June 27, 2003
Effective date: June 27, 2003

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on June 18, 2003, adopted an order in
Case 02-G-1562, directing Bath Electric, Gas & Water Systems (Bath) to
cancel amendments contained in its tariff schedule, P.S.C. No. 4—Gas.
Statutory authority: Public Service Law, section 66(12)

Subject: Tariff filing.

Purpose: To refile tariff amendments for an increase in gas revenues.
Substance of final rule: The Commission directed Bath Electric, Gasand
Water Systems to cancel tariff amendments in its filing dated November
27, 2002 and to refile amendments to produce an increase in revenues of
$226,332, subject to the terms and conditions set forth in the order.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by caling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or persons to
be billed 25 cents per page. Please use tracking number found on last line
of noticein requests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(02-G-15625A1)

NOTICE OF ADOPTION

Standby Electric Service by Niagara M ohawk Power Corporation

I.D. No. PSC-09-03-00008-A
Filing date: July 1, 2003
Effective date: July 1, 2003

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on June 18, 2003, adopted an order in
Case 01-E-1847, denying Niagara Mohawk Power Corporation’s (Niagara
Mohawk) petition regarding standby service rates.

Statutory authority: Public Service Law, section 66(12)

Subject: Standby electric service.

Purpose: To request that Niagara Mohawk enter into flexible standby rate
contracts with customers.

Substance of final rule: The Commission denied Niagara Mohawk
Power Corporation’s petition for rehearing and directed the company to
enter into flexible standby rate contracts with customers that would other-
wise isolate from the utility grid by instaling back-up to their on-site
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generation, and to modify its flexible standby rate tariff to effectuate this
policy, subject to the terms and conditions set forth in this order.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or persons to
be billed 25 cents per page. Please use tracking number found on last line
of noticein requests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(01-E-1847SA3)

NOTICE OF ADOPTION

Full Service Option to Energy Service Companies by Rochester
Gasand Electric Corporation

I.D. No. PSC-16-03-00035-A
Filing date: June 30, 2003
Effective date: June 30, 2003

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on June 18, 2003, approved a request by
Rochester Gas and Electric Corporation (RG&E) to continue its full ser-
vice option to energy companies.

Statutory authority: Public Service Law, sections 2(12), (13), 64, 65, 66
and 72

Subject: Full service option to energy companies.

Purpose: To extend availability of RG& E’'s full requirement option.
Substance of final rule: The Commission approved arequest by Roches-
ter Gas and Electric Corporation for the extension of its full requirements
option to energy service companies through October 31, 2003, subject to
the terms and conditions set forth in the order.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th FI., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or persons to
be billed 25 cents per page. Please use tracking number found on last line
of noticein requests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(02-E-01985A2)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Real-Time Pricing by Orange and Rockland Utilities
I.D. No. PSC-28-03-00011-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: The Public Service Commission is considering whether
to approve or reject, in whole or in part, or modify a proposal filed by
Orange and Rockland Utilities, Inc. to make various changes in the rates,
charges, rules and regulations contained in its electric tariff schedule,
P.S.C. No. 2—Electricity, to become effective Sept. 22, 2003.

Statutory authority: Public Service Law, section 66(12)

Subject: Real-time pricing.

Purpose: To eliminate the termination dates for enrollment in and partici-
pation under rider M —real-time pricing.

Substance of proposed rule: On June 20, 2003, Orange and Rockland
Utilities, Inc. (the company) filed proposed tariff modifications to P.S.C.
No. 2 - Electricity to become effective September 22, 2003. The company
proposes to eliminate the termination dates for enrollment in and participa
tion under Rider M - Real-Time Pricing.

Text of proposed rule may be obtained from: Margaret Maguire, Public
Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223,
(518) 474-3204
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Data, views or argument may be submitted to: Janet H. Deixler, Secre-
tary, Public Service Commission, Bldg. 3, Empire State Plaza, Albany, NY
12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.

Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(00-E-2054SA28)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Voluntary Real-Time Pricing by Consolidated Edison Company of
New York, Inc.

I.D. No. PSC-28-03-00012-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: The Public Service Commission is considering whether
to approve or reject, in whole or in part, or modify a proposal filed by
Consolidated Edison Company of New Y ork, Inc. to make various changes
in the rates, charges, rules and regulations contained in its electric tariff
schedule, P.S.C. No. 9—Electricity, to become effective Sept. 22, 2003.
Statutory authority: Public Service Law, section 66(12)

Subject: Voluntary real-time pricing.

Purpose: To eliminate the termination dates for enrollment in and partici-
pation under rider M —voluntary real-time pricing.

Substance of proposed rule: On June 20, 2003, Consolidated Edison
Company of New Y ork, Inc. (the company) filed proposed tariff modifica-
tionsto P.S.C. No. 9 - Electricity to become effective September 22, 2003.
The company proposes to eliminate the termination dates for enroliment in
and participation under Rider M - Voluntary Real-Time Pricing.

Text of proposed rule may be obtained from: Margaret Maguire, Public
Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223,
(518) 474-3204

Data, views or argument may be submitted to: Janet H. Deixler, Secre-
tary, Public Service Commission, Bldg. 3, Empire State Plaza, Albany, NY
12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.

Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(00-E-2054SA29)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Electronic Metersby Invensys Metering Systems
I.D. No. PSC-28-03-00013-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: The Public Service Commission is considering whether
to approve or reject, in whole or in part, a request filed by Invensys
Metering Systems for the approval of the iCon iSO1, iSA1, iNO1, iNA1
series of electronic meters.

Statutory authority: Public Service Law, section 67(1)

Subject: Approva of new types of electricity meters, transformers, and
auxiliary devices.

Purpose: To permit electric utilities and other entitiesin New York State
to use the Invensys Metering Systems i Con series of electronic meters.
Substance of proposed rule: The Commission will consider a request
from Invensys Metering Systems for the approval and use of the first
generation of iCon Electronic MeterstypesiSO1,iSAL, iNOlandiNAlin
New York State. The Invensys iCon electronic meters are high accuracy
revenue grade el ectricity metering devicesthat are competitively priced for
the residential and small commercial markets.

The iCon €electronic meters are designed for hilling accuracy, easily
upgradeable for AMR monitoring, and compatible existing el ectromechan-
ical metersthey are meant to replace. The first generation iCon meters are
available in ANSI Form designations 2S and 12S with or without AMR
capabilities.

The iCon electronic meter design conforms to the latest applicable
ANSI C12 standards; its performance conforms to the accuracy require-
ments set forth in ANSI C12.1 - Code for Electricity Metering.

In accordance with 16 NYCRR Part 93, Invensys Metering Systems
has indicated that Niagara Mohawk has submitted a letter of intent to use
the iCon Family Electronic Metersin itsresidential and small commercial
revenue grade metering applications.

Text of proposed rule may be obtained from: Margaret Maguire, Public
Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223,
(518) 474-3204

Data, views or argument may be submitted to: Janet H. Deixler, Secre-
tary, Public Service Commission, Bldg. 3, Empire State Plaza, Albany, NY
12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.

Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(03-E-0414SA1)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Submetering of Electricity by 1400 5th LLC
I.D. No. PSC-28-03-00014-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:

Proposed action: The Public Service Commission is considering whether
to approve or reject, in whole or in part, arequest filed by 1400 5th LLC to
submeter electricity at 1400 5th Ave., New York, NY.

Statutory authority: Public Service Law, sections 65(1) and 66(1), (2),
(3), (4. (5), (12) and (14)

Subject: Case 26988— submetering of electricity for new or renovated
residential condominiums where all tenants are shareholders.

Purpose: To permit electric submetering at 1400 5th Ave., New York,
Y.

Substance of proposed rule: The Commission will consider individua
submetering proposals on a case-by-case basis in the category of new or
renovated residential condominium complexes where all tenants are share-
holders. The owners, 1400 5th LLC, have submitted a proposal to master
meter and submeter this new residential condominium complex. The tota
building electric usage for this complex will be master metered and each
unit will be individually submetered.

The submetering plan sets forth proposals on electric rates, security,
dispute resolution, economic benefits, grievance procedures and metering
systems. The Commission may accept, deny or modify, inwholeor in part,
the proposal to submeter electricity at 1400 5th Avenue, New Y ork, New
York.

Text of proposed rule may be obtained from: Margaret Maguire, Public
Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223,
(518) 474-3204

Data, views or argument may be submitted to: Janet H. Deixler, Secre-
tary, Public Service Commission, Bldg. 3, Empire State Plaza, Albany, NY
12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.

Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(03-E-0884SA1)
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PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Commaodity Adjustment Clause Reconciliation M echanism by Ni-
agara Mohawk Power Corporation

I.D. No. PSC-28-03-00015-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: The Public Service Commission is considering whether
to approve or reject, in whole or in part, a petition of Niagara Mohawk
Power Corporation (Niagara Mohawk) for authorization to make audit
adjustments to the commaodity adjustment clause.

Statutory authority: Public Service Law, section 66

Subject: Commodity adjustment clause (CAC) reconciliation mecha-
nism.

Purpose: To permit Niagara Mohawk to recoup from customers net un-
derrecoveries of commodity charges in the amount of $14,149,428, which
includes $2,333,954 for interest, for the time period Sept. 1, 2001 through
April 30, 2003.

Substance of proposed rule: The Commission is considering whether to
approve, modify or reject, in whole or in part, a petition of Niagara
Mohawk Power Corporation (Niagara Mohawk) for “Authorization to
Make Audit Adjustments to the Commodity Adjustment Clause,” filed
June 11, 2003. The petition proposes to record and recover from custom-
ers, through Niagara Mohawk’s Commodity Adjustment Clause (CAC)
provisions set forth in Rule 29 of Niagara Mohawk’s Tariff PSC Nos. 207
and 214, approximately $14.1 million covering the time period September
1, 2001 through April 30, 2003. Niagara Mohawk statesin its petition that
incorrect values were used in its CAC computations, resulting in a net
underrecovery of $11.8 million. Additionally, Niagara Mohawk requests
recovery of interest charges of $2.3 million on the underrecovered com-
modity costs.

Text of proposed rule may be obtained from: Margaret Maguire, Public
Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223,
(518) 474-3204

Data, views or argument may be submitted to: Janet H. Deixler, Secre-
tary, Public Service Commission, Bldg. 3, Empire State Plaza, Albany, NY
12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.

Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(03-E-0886SA1)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Submetering of Electricity by Queens Fresh Meadows, LLC
1.D. No. PSC-28-03-00016-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: The Public Service Commission is considering whether
to approve or regject, in whole or in part, a request filed by Queens Fresh
Meadows, LLC (Fresh Meadows Complex) to submeter electricity at 188-
02 64th Ave., Flushing, NY.

Statutory authority: Public Service Law, sections 65(1) and 66(1), (2),
(3. (4), (9), (12) and (14)

Subject: Case 26988— submetering of electricity for master metered res-
idential rental units owned or operated by private or government entities.
Purpose: To permit electric submetering at 188-02 64th Ave., Flushing,
NY.

Substance of proposed rule: The Commission will consider individual
submetering proposals on a case-by-case basis in the category of master
metered residential rental properties owned or operated by private or
government entities. The Fresh Meadows Complex has submitted a propo-
sal to master meter and submeter this new residential rental complex. The
total building electric usage for this complex will be master metered and
each unit will be individually submetered.
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The submetering plan sets forth proposals on electric rates, security,
dispute resolution, economic benefits, grievance procedures and metering
systems. The Commission may accept, deny or modify, inwholeor in part,
the proposal to submeter electricity at 188-02 64th Avenue, Flushing, New
York.

Text of proposed rule may be obtained from: Margaret Maguire, Public
Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223,
(518) 474-3204

Data, views or argument may be submitted to: Janet H. Deixler, Secre-
tary, Public Service Commission, Bldg. 3, Empire State Plaza, Albany, NY
12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.

Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(03-E-08895A1)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Support Services by Jefferson Wells International for KeySpan
Corporation

I.D. No. PSC-28-03-00017-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: The Public Service Commission is considering whether
to approve or regject, in whole or in part, the application of Jefferson Wells
International, for authority pursuant to article |, paragraph B(4) of the
“contract for consultant to be retained pursuant to commission orders of
August 2, 2002 and December 18, 2002, Case 02-M-0953" to alow it to
provide support services for KeySpan Corporation’s internal control poli-
cies.

Statutory authority: Public Service Law, sections 4(1) and 66(19)
Subject: Authorize Jefferson Wells International to perform services for
KeySpan Corporation.

Purpose: To grant permission to perform services for KeySpan Corpora-
tion that would not conflict with the services performed for the commis-
sion pursuant to this contract.

Substance of proposed rule: By “Order Approving Selection of Consul-
tants to Perform Evaluations of Utility Cyber and Physical Security Sys-
tems’, issued December 18, 2002, the Commission approved the selection
of Jefferson Wells International as the Consultant to evaluate utility physi-
cal security systems and adopted contract provisionsthat inter alia, prohib-
ited Jefferson Wells International from performing services for the utility
or its affiliates for a period of at least two (2) years after the obligations
under the contract are fulfilled. The Commission may approve or reject, in
whole or in part, or modify the request of Jefferson Wells International for
permission to perform services for KeySpan.

Text of proposed rule may be obtained from: Margaret Maguire, Public
Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223,
(518) 474-3204

Data, views or argument may be submitted to: Janet H. Deixler, Secre-
tary, Public Service Commission, Bldg. 3, Empire State Plaza, Albany, NY
12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.

Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(02-M-0953SA1)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Calculation of Franchise Feesby Cablevision SystemsLong | sland
Corp.
I.D. No. PSC-28-03-00018-P
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PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: The Public Service Commission is considering whether
to approve or reject, in whole or in part, a petition by Cablevision Systems
Long Island Corp. for a waiver of section 595.1(0)(2) pertaining to the
manner of calculation of franchise fees.

Statutory authority: Public Service Law, section 216(1)

Subject: Waiver of 9 NYCRR section 595.1(0)(2).

Purpose: To alow Cablevision Systems Long Island Corp. and the Vil-
lage of Valley Stream to agree to exclude the amount of the franchise fees
collected form subscribers from inclusion in the company’ s cal cul ation of
gross receipts.

Substance of proposed rule: The Public Service Commission is consid-
ering whether to approve or regject, in whole or in part, a petition by
Cablevision Systems Long Island Corp. for awaiver of section 595.1(0)(2)
pertaining to the manner of calculation of franchise fees in the Village of
Valley Stream (Nassau County). Section 595.1(0)(2) requires franchise
contract language to express franchise fees as a percentage of gross reve-
nues derived from the operation of the cable system. Gross revenues are
defined in the referenced section as“all revenues required to be reported to
the commission ... pursuant to 9 NYCRR Part 599”. Section 595.1(0)(2)
permits exclusions from that revenue base, but requires that such base
include all “revenues received directly from subscribers for any cable
services purchased by subscribers on a regular, recurring monthly basis’.
Franchise fee collections fall within these definitions of gross revenues.
Therefore, awaiver of rulesisrequired to permit exclusion of franchisefee
collections from calculation of gross revenues.

Text of proposed rule may be obtained from: Margaret Maguire, Public
Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223,
(518) 474-3204

Data, views or argument may be submitted to: Janet H. Deixler, Secre-
tary, Public Service Commission, Bldg. 3, Empire State Plaza, Albany, NY
12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.

Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(97-V-0391SA1)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Calculation of Franchise Feesby Cablevision SystemsWestchester
Corp.
I.D. No. PSC-28-03-00019-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: The Public Service Commission is considering whether
to approve or reject, in whole or in part, a petition by Cablevision Systems
Westchester Corp. for a waiver of section 595.1(0)(2) pertaining to the
manner of calculation of franchise fees.

Statutory authority: Public Service Law, section 216(1)

Subject: Waiver of 9 NY CRR section 595.1(0)(2).

Purpose: To alow Cablevision Systems Westchester Corp. and the Town
of Lewisboro to agree to exclude the amount of the franchise fees collected
form subscribers from inclusion in the company’s calculation of gross
receipts.

Substance of proposed rule: The Public Service Commission is consid-
ering whether to approve or reject, in whole or in part, a petition by
Cablevision Systems Westchester Corp. for awaiver of section 595.1(0)(2)
pertaining to the manner of calculation of franchise fees in the Town of
Lewishboro (Westchester County). Section 595.1(0)(2) requires franchise
contract language to express franchise fees as a percentage of gross reve-
nues derived from the operation of the cable system. Gross revenues are
defined in the referenced section as“all revenues required to be reported to
the commission... pursuant to 9 NYCRR Part 599”. Section 595.1(0)(2)
permits exclusions from that revenue base, but requires that such base
include all “revenues received directly from subscribers for any cable
services purchased by subscribers on a regular, recurring monthly basis’.
Franchise fee collections fall within these definitions of gross revenues.

Therefore, awaiver of rulesisrequired to permit exclusion of franchise fee
collections from calculation of gross revenues.

Text of proposed rule may be obtained from: Margaret Maguire, Public
Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223,
(518) 474-3204

Data, views or argument may be submitted to: Janet H. Deixler, Secre-
tary, Public Service Commission, Bldg. 3, Empire State Plaza, Albany, NY
12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.

Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(01-V-1299SA1)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Manner of Calculation of Franchise Fees by Cablevision Systems
Westchester Corp.

I.D. No. PSC-28-03-00020-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: The Public Service Commission is considering whether
to approve or reject, in whole or in part, a petition by Cablevision Systems
Westchester Corp. for a waiver of section 595.1(0)(2) pertaining to the
manner of calculation of franchise fees.

Statutory authority: Public Service Law, section 216(1)

Subject: Waiver of 9 NY CRR section 595.1(0)(2).

Purpose: To alow Cablevision Systems Westchester Corp. and the Town
of Mount Kisco to agree to exclude the amount of the franchise fees
collected from subscribers from inclusion in the company’s calculation of
gross receipts.

Substance of proposed rule: The Public Service Commission is consid-
ering whether to approve or regject, in whole or in part, a petition by
Cablevision Systems Westchester Corp. for awaiver of section 595.1(0)(2)
pertaining to the manner of calculation of franchise fees in the Town of
Mount Kisco (Westchester County). Section 595.1(0)(2) requiresfranchise
contract language to express franchise fees as a percentage of gross reve-
nues derived from the operation of the cable system. Gross revenues are
defined in the referenced section as“all revenues required to be reported to
the commission... pursuant to 9 NYCRR Part 599”. Section 595.1(0)(2)
permits exclusions from that revenue base, but requires that such base
include all “revenues received directly from subscribers for any cable
services purchased by subscribers on a regular, recurring monthly basis’.
Franchise fee collections fall within these definitions of gross revenues.
Therefore, awaiver of rulesisrequired to permit exclusion of franchisefee
collections from calculation of gross revenues.

Text of proposed rule may be obtained from: Margaret Maguire, Public
Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223,
(518) 474-3204

Data, views or argument may be submitted to: Janet H. Deixler, Secre-
tary, Public Service Commission, Bldg. 3, Empire State Plaza, Albany, NY
12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.

Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(02-V-1066SA1)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

I ssuance of Debt by Birch Hill Water Supply Corporation
I.D. No. PSC-28-03-00021-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
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Proposed action: The Public Service Commission is considering whether
to approve or reject, in wholeor in part, or modify, a petition filed by Birch
Hill Water Supply Corporation for the authority to issue debt in order to
construct awater filtration system.

Statutory authority: Public Service Law, section 89-f

Subject: |ssuance of debt.

Purpose: To approve the issuance of debt in order to construct a water
filtration system.

Substance of proposed rule: On June 19, 2003, Birch Hill Water Supply
Corporation filed a petition requesting Public Service Commission ap-
proval to issue debt of approximately $452,000 to construct a water filtra-
tion system. The company provides water service to 69 customers located
in Birch Hill Manor, Town of Beekman, Dutchess County. The Commis-
sion may approve or reject, in whole or in part, or modify the company’s
petition.

Text of proposed rule may be obtained from: Margaret Maguire, Public
Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223,
(518) 474-3204

Data, views or argument may be submitted to: Janet H. Deixler, Secre-
tary, Public Service Commission, Bldg. 3, Empire State Plaza, Albany, NY
12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.

Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(03-W-0907SA1)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Special Annual Assessment by Birch Hill Water Supply
Corporation

I.D. No. PSC-28-03-00022-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: The Public Service Commission is considering whether
to approve or reject, in whole or in part, or modify, arequest filed by Birch
Hill Water Supply Corporation for a special annual assessment of $42,000
to support a Drinking Water State Revolving Fund loan.

Statutory authority: Public Service Law, section 89-c(10)

Subject: Request for a special annual assessment of $42,000.

Purpose: To support an annual debt service on a$452,000 financing from
the Drinking Water State Revolving Fund.

Substance of proposed rule: On June 19, 2003, Birch Hill Water Supply
Corporation filed Drinking Water State Revolving Fund (DWSRF) Capital
Improvement Surcharge Statement No. 1to P.S.C. No. 3 - Water, effective
October 1, 2003, containing a specia annua assessment of $42,000 to
support an annual debt service on a $452,000 financing from the DWSRF.
The loan will be used to construct a water filtration system. The amount
will be adjusted annually to reflect the actual debt service and will be
rendered as a percentage of a customer’shill. The company provides water
service to 69 customers located in Birch Hill Manor, Town of Beekman,
Dutchess County, New Y ork. The Commission may approve or reject, in
whole or in part, or modify, the company’s request.

Text of proposed rule may be obtained from: Margaret Maguire, Public
Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223,
(518) 474-3204

Data, views or argument may be submitted to: Janet H. Deixler, Secre-
tary, Public Service Commission, Bldg. 3, Empire State Plaza, Albany, NY
12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.

Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(03-W-0938SA1)
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PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Water Rates and Char ges by Reagans Mill Water Company
|.D. No. PSC-28-03-00023-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: The Public Service Commission is considering whether
to approve or reject, in whole or in part, or modify, a request filed by
Reagans Mill Water Company, to make various changes in the rates,
charges, rules and regulations contained in its tariff schedule, P.S.C. No.
—Water, to become effective July 19, 2003.

Statutory authority: Public Service Law, section 89-c(10)

Subject: Water rates and charges.

Purpose: To increase annual revenues by about $259,173 or 198 percent.
Substance of proposed rule: On June 17, 2003, Reagans Mill Water
Company (the company) filed to become effective July 19, 2003, Second
Revised Leaf No. 8 and First Revised Leaf No. 9 to its tariff schedule
P.S.C. No. 1 - Water. The company currently provides water serviceto 324
residential customers and one commercial customer, in portions of the
Town of Dover, Dutchess County, New Y ork. The proposed filing would
increase the rates by 198% and annual revenues by $259,173. The Com-
mission may approve or reject, in whole or in part, or modify, the com-
pany’s request.

Text of proposed rule may be obtained from: Margaret Maguire, Public
Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223,
(518) 474-3204

Data, views or argument may be submitted to: Janet H. Deixler, Secre-
tary, Public Service Commission, Bldg. 3, Empire State Plaza, Albany, NY
12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.

Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(03-W-0952SA1)

Department of State

EMERGENCY
RULE MAKING

Filing of Secured Interests

I.D. No. DOS-28-03-00002-E
Filing No. 672

Filing date: June 26, 2003
Effective date: June 26, 2003

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Repea Part 143 of Title 19 NY CRR adopted on May 22,
1964 and Part 144 of Title 19 NYCRR adopted on September 24, 1986;
add anew Part 143 to Title 19 NYCRR.

Statutory authority: Uniform Commercial Code, section 9-526(a); and
Executive Law, section 96-a

Finding of necessity for emergency rule: Preservation of general wel-
fare.

Specific reasons underlying the finding of necessity: Thisruleisbeing
adopted on an emergency basisto preserve the general welfare. Article 9 of
the Uniform Commercial Code plays an important role in the economy of
the State of New York. Accordingly, the volume and value of interna
tional, interstate and intrastate secured transactions filed in the State of
New Y ork requires that electronic filing be permitted and encouraged, and
that revised article 9 of the Uniform Commercial Code be otherwise
implemented and continued without interruption. Uniform Commercial
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Code section 9-526 directs the Secretary of State to adopt rules necessary
to carry out the provisions of the revised article 9. This rule is adopted on
an emergency basis because, in the department’ s opinion, compliance with
the requirements of section 202(1) of the State Administrative Procedure
Act would be contrary to the public interest that will be served by permit-
ting and encouraging el ectronic filing of financing statements and amend-
ments under the Uniform Commercial Code and by otherwise ensuring
that the revised article 9 is effectively administered on a continuing basis,
thus avoiding potential disruption and uncertainty relating to the creation,
filing and perfection of security interestsin the State of New Y ork.
Subject: Filing of secured interests pursuant to article 9 of the Uniform
Commercia Code.

Purpose: To implement the provisions of article 9 of the Uniform Com-
mercia Code, as revised by Chapter 84 of the Laws of 2001.

Substance of emergency rule: Chapter 84 of the Laws of 2001 substan-
tialy revised Article 9 (Secured Transactions) of the Uniform Commercial
Code (UCC). This emergency rule has been adopted to implement the
provisions of the Revised Article 9. The emergency rule adopts standard
forms and procedures for filing UCC documents with the Department of
State and other filing offices. The rule prescribes procedures for the deliv-
ery and filing of UCC documents. Specific forms are designated as ap-
proved UCC forms. Standard formats are prescribed for names entered on
UCC forms. Procedures for correcting errors are established. Procedures
are a so established for submitting and responding to search requests. Fees
are established for al UCC services.

Revisions and additions in other recent emergency adoptions include
(1) the addition of provisions permitting submission of UCC financing
statements and amendments to the Secretary of State’s office by XML
transmission, and by such other electronic delivery methods as the Depart-
ment of State may hereafter make available, and (2) an increasein the fees
for services under Revised Article 9 of the UCC and Article 10-A of the
Lien Law, effective April 1, 2003, (3) the addition or revision of severa
official forms, (4) the addition of a provision permitting submission of
UCC documents by facsimile transmission, (5) the addition of a provision
permitting payment of certain fees by approved credit card or by prepaid
account, and (6) the revision of the search logic rules (the revised search
logic rules reflect the searching capabilities of the new computer system
recently implemented at the Department of State; this new computer sys-
tem enables off-site searching of UCC records by the public via the
internet).

This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt this emergency rule as a permanent rule and
will publish anotice of proposed rule making in the State Register at some
future date. The emergency rule will expire September 23, 2003.

Text of emergency ruleand any required statements and analyses may
beobtained from: Joseph Ball, Department of State, 41 State St., Albany,
NY 12231, (518) 473-2278, e-mail: jball @dos.state.ny.us

Regulatory Impact Statement

1. Statutory authority:

Chapter 84 of the Laws of 2001 substantially revised Article 9 (Secured
Transactions) of the Uniform Commercial Code (UCC). Section 9-526 of
Revised Article 9 provides that the Secretary of State shall adopt rules to
implement Revised Article 9. Subparts 143-1, 143-2, 143-3, and 143-4
consist of implementing rules relating to general instructions, promulga-
tion of approved UCC forms, rules for delivery of UCC forms to filing
offices, rules for the filing and indexing of UCC forms, rules for submis-
sion of electronic UCC forms, and rules governing search requests.

Section 9-525 of Revised Article 9 provides that fees shall be deter-
mined in accordance with Executive Law § 96-a. Executive Law § 96-a
provides that the Secretary of State shall determine the fees for services
provided by filing offices pursuant to the provisions of the UCC and Lien
Law Article 10-A. Executive Law 8 96-a further provides that such fees
shall be subject to the approva of the Division of Budget. Subpart 143-5
sets forth fees that have been approved by the Division of Budget.

2. Legidative objectives:

UCC Article 9, asrevised by Chapter 84 of the Laws of 2001, is based,
in substantial part, on the revised Article 9 proposed and recommended by
the American Law Institute and the National Conference of Commission-
erson Uniform State Laws. Similar legislation has been enacted across the
nation by other states. The intent of the Legislature in adopting Chapter 84
of the Laws of 2001 was to ensure that New York’s UCC Article 9 is
substantially similar to Article 9 in other states. These rules accord with the
Legislature’s intent by providing and implementing rules by which filers
prepare and file UCC forms, rules by which filing offices file and index
UCC forms, rules by which the Secretary of State receives and respondsto

UCC search requests, and rules establishing the fees for filing and search
services.

3. Needs and benefits:

These rules are necessary to implement UCC Article 9, as revised by
Chapter 84 of the Laws of 2001. By providing rulesfor filing and indexing,
afiler will know what forms to use, as well as how to complete and file
those forms. Having those rules, filers can avoid mistakes which could
cause expense, delay or jeopardize the perfection and priority of afiler's
security interest. By providing rules under which a filing office receives
and responds to search requests, a lender or other interested party will be
better able to prepare a search request and to evaluate the search results.
Having these rules will help alender to avoid mistakes which could cause
expense, delay or jeopardize the perfection or priority of security interests.
Thefeesarerequired by revised UCC § 9-525 and, as user fees, will defray
the cost of administering Revised Article 9.

4. Costs:

a. Costs to regulated parties:

Persons who file UCC forms or request UCC information elect to
purchase and use the new approved forms, which are prescribed in § 143-
1.3 of the rules. The cost of aform is not known, but the cost per form is
expected to be minimal. In addition, the forms are available free on several
web-sites, including the Department of State’'s web site at
www.dos.state.ny.us.

In addition, persons who file UCC forms, request UCC searches, or
request copies of filed UCC documents, will have to pay the fees for the
services set forth in Subpart 143-5 of these rules. These fees first became
effective (by prior rule) on April 1, 2003, and are higher than the fees that
were in effect prior to that date. However, the rules now permit filing of
electronic UCC financing statements and amendments at a cost ($20) that
is half the new cost of filing paper-based documents ($40). This fee
structure should encourage use of electronic filing. Further, the Depart-
ment of State has developed and implemented a new computer system that
permits interested parties to conduct UCC searches at no cost via the
internet. The new computer system also permits interested parties to print
their own copies of documents returned by the internet search; again, there
is no charge for such copies. It isanticipated that many partieswill rely, in
whole or in part, on the free internet searches, and it is further anticipated
that for some filers, the total cost of a transaction under the new fee
structure will be lower under than the total cost of a similar transaction
under former Article 9.

b. Costs to the Department of State:

The Department of State will not incur any significant new costs for
implementing or continuing administration of these rules. The costs of
administering UCC Article 9 are largely attributed to the statute and not
significantly to the implementing rules.

The search logic provisions contained in these rules reflect the search
capabilities of the new computer system recently installed at the Depart-
ment of State. This new system permits off-site searching of UCC records
by the public via the internet. It is anticipated that the availability of free
internet UCC searcheswill reduce the demand for searches prepared by the
Department of State. The Department of State should realize areductionin
the costs associated with performing UCC searches. Revenue derived by
the Department of State from fees for performing searches will also be
reduced.

c. Coststo other State agencies:

These rules do not impose any costs on other State agencies. (Note
however, that with respect to those State agencies that might file UCC
documents or request UCC information, to the extent that any such State
agency may be required to pay the generally applicable fees for such UCC
services, such State agency will be required to pay the new fees specified
in Subpart 143-5.)

d. Cost to local governments:

Under Revised Article 9 of the UCC, the Secretary of State’s officeis
the central filing office and the New Y ork City Register’s officesin New
York County, Bronx County, Kings County and Queens County, and the
County Clerk’s offices in the other 58 counties, are local-filing offices.
Revised Article 9 imposes certain duties on all filing offices, including the
County Clerks' offices and the New York City Register’s offices, with
regard to UCC filings and requests for UCC information. The County
Clerks and the New York City Register should not incur any significant
new costs for implementing or continuing administration of these rules.
The costs of administering UCC Article 9 are largely attributed to the
statute and not significantly to the implementing rules.

5. Local government mandates:
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Under theformer UCC Article 9, the New Y ork City Register’s offices
in New York County, Bronx County, Kings County and Queens County,
and the County Clerk’s offices in the other 58 counties were designated as
local-filing offices and, thus, were responsible for filing and indexing UCC
forms and for responding to information requests. Those duties remain
substantially the same under Revised Article 9 and these rules do not
impose any substantial new duties.

6. Paperwork:

The rules designate approved UCC forms, which are national forms
that will be used in other states. Those forms are described in § 143-1.3 of
therules. The newly revised forms are, in many respects, similar to the old
forms. Completion of the new forms should not impose any new burdens
on any person who files aform or requests information on a new form.

A person performing an off-site search of UCC records viathe internet
will be able simply to type the required information in spaces provided on
the web page. Internet searching will not involve completion and submis-
sion of the usual Information Request form.

7. Duplication:

The rules do not duplicate, overlap or conflict with any other relevant
rules or legal requirements of state or federal governments.

8. Alternatives:

Revised Article 9 requires the Department of State to promulgate
implementing regulations and, in doing so, to consider the corresponding
regulations adopted by other states. Some other states that have adopted
RA9 regulations have adopted versions of the “model rule’ promulgated
by the International Association of Commercia Administrators (the
“IACA Model Rule”). A copy of the IACA Model Rules can be found at
following page on the IACA web site: http://www.iaca.org/sts/
modrulfu.doc.

In preparing this rule, the Department of State considered the IACA
Model Rule. Certain portions of this rule reflect concepts covered by the
IACA Model Rule and use language that is substantially similar to that
found in the IACA Model Rule. Other portions of thisrule reflect concepts
covered by the IACA Model Rule but use language that has been revised in
amanner believed to be better suited to use in this State. In other portions
of this rule (e.g., the fee provisions), the language used is substantially
similar to the language used in the rules previously adopted under Former
Article 9, in order to provide for as much continuity in interpretation as
possible. This rule does not address certain matters covered by the IACA
Mode Rule (e.g., specifying the precise hours of operation of the UCC
filing office), because the Department of State believes such matters are
not appropriate for arule of thistype.

9. Federal standards:

There are no federal standards relating to State and local filings pursu-
ant to the UCC.

10. Compliance schedule:

This rule can be complied with immediately. The new forms and the
substance of the revised Article 9 have been discussed nationally and state-
wide for several years. Revised Article 9 has been effective in this State
and in most other states since July 1, 2001. Lenders and other persons who
do significant UCC business are prepared to comply immediately.
Regulatory Flexibility Analysis

1. Effect of rule:

The rules affect any business or person who files a UCC form with, or
requests information from, the Department of State or any of the local-
filing offices. Some of the businesses affected will be small businesses.
However, the Department of State is unable to determine how many small
businesses might be affected.

The rules will have some affect on the New York City Register's
offices in New York County, Bronx County, Kings County and Queens
County, and on the County Clerks' officesin the other 58 Counties, al of
which are designated by UCC Revised Article 9 as local-filing offices.

2. Compliance requirements:

Small businesses, like all other businesses, must use the approved UCC
formswhen filing UCC related documents. The approved forms are desig-
nated in § 143-1.3 of therules. In addition, small businesses, like al other
businesses, must pay the fees for services prescribed in Subpart 143-5 of
theserules.

The fees set forth in Subpart 143-5 first became effective (pursuant to a
prior rule) on April 1, 2003, and are higher than those applicable prior to
that date. However, the search logic rules contained in thisrule reflects the
searching capabilities of the new computer system recently installed at the
Department of State. This new computer system permits off-site searching
of UCC records by the public via the internet. The Department of State
charges no fee for such internet searches. The public is permitted to print
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copies of UCC documents retrieved by the internet search system; again,
the Department of State charges no fee for such copies. Further, this rule
permit UCC documents to be transmitted to the Department of State’'s
office by facsimile transmission and by XML transmission. These delivery
methods should simplify filing, particularly where parties located some
distance from Albany wish to file quickly. These advantages will be
available to all businesses, including small businesses.

The fee applicable to electronic filings under these rules, coupled with
the ability to perform free searches viathe internet, and to print free copies
of the documents found by such internet searches, may result in the overall
cost of a UCC transaction being lower under the new rules than it was
under the rulesimplementing former Article 9. For example, under former
Article 9, afiler may have ordered at least one official UCC search prior to
closing (fee: $7.00 per search), ordered copies of filed documents revealed
by that search (fee: $1.50 per page), filed a paper UCC document (fee: $7
for a one-page filing or $12 for a multiple-page filing), ordered a post-
closing official search (fee: $7.00), and ordered a copy of the filed UCC
document (fee: $1.50 per page). The total fees charged by the Department
of State for such atransaction would be at least $21.00 plus the cost of any
copies (at $1.50 per page). Under the fee structure that became effective on
April 1, 2003 (which fee schedule is continued by this rule), a filer who
takes advantage of the electronic filing option may opt to perform his or
her own internet search prior to closing (fee: $0), print copies of documents
revealed by that search (fee: $0), file electronically (fee: $20.00), perform
an internet search following the closing (fee: $0), and print a copy of the
filed (fee: $0). Thetotal fee charged by the Department of State for such a
transaction would be $20.00. These potential cost savings should be avail-
able to al businesses, including small businesses, involved in UCC trans-
actions.

The New York City Register's offices in New York County, Bronx
County, Kings County and Queens County, and the County Clerks' offices
in the other 58 Counties, must file and index UCC forms in accordance
with Subparts 143-1 and 143-2, and accept the fees prescribed in Subpart
143-5 of theserules.

3. Professional services:

Small businesses will not require any professional servicesto complete
or file the approved UCC forms.

4. Compliance costs:

Under the former UCC Article 9, large and small businesses compl eted
and filed UCC forms with the Department of State and with the County
Clerksand the New Y ork City Register’s offices. Under Revised Article 9,
businesses will follow a similar procedure using similar forms. Accord-
ingly, with the exception of the higher filing fees specified in these rules,
the Department of State does not anticipate that these ruleswill impose any
new costs on businesses. In addition, the costs associated with compliance
with the revised Article 9 and these rules are attributable to the statutory
mandates rather than attributable to these implementing rules.

County Clerks and the New York City Register’s offices were filing
offices under the former Article 9 and their duties under Revised Article 9
are not significantly different. Accordingly, the Department of State does
not anticipate these rules will impose any new costs on the counties.

5. Economic and technological feasibility:

The procedures and forms prescribed by UCC Revised Article 9 and
these rules are substantially similar to the procedures and forms prescribed
by the former UCC Article 9 and the former rules. Compliance with the
former rules was economically and technologically feasible for small
businesses. Accordingly, the Department of State believes that it will be
economically and technologically feasible for small businesses to comply
with these rules.

These rules permit, but do not mandate, filing by XML transmission.
The Department of State anticipates that bulk filers and service companies
will be able to develop the technologies necessary to file via XML trans-
mission, and that filing via XML transmission will be economically and
technologically feasible for bulk filers and for service companies and their
customers. Again, filerswho opt not to file via XML transmission will still
be able to file paper-based UCC documents.

The new computer system recently installed at the Department of State
permits off-site searching of UCC records by the public via the internet.
Small businesses with internet access can use thisfeature without cost. The
Department of State will continue to perform searches for those who
request such service. Therefore, small businesses without internet access
will continue to be able to obtain UCC searches in the same manner such
searches are now obtained. The Department of State will continue to
charge the applicable fee for performing such searches. This fee was
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increased from $7 to $25 on April 1, 2003; this rule continues this fee at
$25.

6. Minimizing adverse impact:

Revised Article 9 of the UCC, like its predecessor, is intended to
provide uniform rules and procedures for the creation, perfection, amend-
ment and termination of security interests. Accordingly, these rules do not
make special provisions for small businesses.

The County Clerks and the New Y ork City Register’s offices served as
local-filing offices under the former UCC Article 9 and the former rules.
Accordingly, their designation asfiling local-offices under Revised Article
9 and their compliance with these rules implementing Revised Article 9
should impose no adverse economic impact.

7. Small business and local government participation:

The Department of State previously solicited comments from County
Clerks, and intends to solicit further comments. Representatives of the
New York State Association of Counties reacted positively to the new fee
schedule which first became effective (pursuant to prior rule) on April 1,
2003, and which is continued in this rule. Based on input from representa-
tives of the New Y ork State Association of Counties, the extra 50 cent fee
applicable to certain UCC records indexed against real estate (which had
been included in regulations implementing Former Article 9 and in earlier
versions of regulations implementing Revised Article 9) was eliminated,
and the extrablock and lot fees applicable to filingsin the countiesin New
York City and in Nassau County were continued.

The Department of State previously solicited comments from the busi-
ness community, and intends to solicit further comments. For example,
before it implemented the internet search system and the electronic filing
systemsthat are now available, the Department of State solicited participa-
tion by service companies and other high-volumefilersin intensive stress-
testing of the systems. Further, this rule continues the new fee schedule
that first became effective (pursuant to a prior rule) on April 1, 2003;
before it implemented the new fee schedule, the Department of State sent
approximately 10,000 noticesto recent UCC filers, service companies, and
other potentially affected parties. The Department of State has received
numerous telephone calls, e-mails and letters from the business commu-
nity. For the most part, comments regarding the internet search system, the
electronic filing systems and fax filing system have been very positive;
comments regarding the recently introduced systems that permit payment
of certain fees by credit card and drawdown account have been positive
(some complaints regarding the new payment options have been received;
most such complaints involve the inability to use a particular payment
option to pay for a particular service, such as the inability to use a
drawdown account to pay for filings submitted by the recently introduced
UCC efile system); and comments regarding the new fee schedule have
been negative. Most of the negative comments regarding the fee schedule
were received within the first few weeks after its adoption on April 1,
2003; the number and the frequency of negative comments have since
tapered off considerably. The Department of State believes that negative
comments regarding the new fee schedule will continue to taper off as
more and more UCC filers become aware of the free internet searching,
free internet copying, fax filing capability, new payment options, and
electronic filing options that are now available.

Further, the Department of State will continue to review its new UCC
e-file system to determineif it can be modified in amanner that will permit
the use of drawdown accounts to pay the processing fees applicable to
documents submitted by that system.

Rural Area Flexibility Analysis

1. Types and estimated numbers of rural areas:

Revised Article 9 applies uniformly throughout the State. Similarly,
these rules will apply uniformly throughout the State, including rural areas
of the State. (Note that these rules include provisions for additional filing
feesto be charged by filing officesin New Y ork City and Nassau County;
such provisions are similar to those found in prior rules implementing
UCC Article9).

2. Reporting, recordkeeping and other compliance requirements:

These rules do not impose any reporting or record keeping require-
ments. The paper work requirements are described in paragraph 6 of the
regulatory impact statement.

3. Costs:

The Department of State does not anticipate that persons who file UCC
forms or request UCC information under this rule will be required to incur
any significant initial capital cost. Persons who wish to file UCC docu-
ments electronicaly, or to perform UCC searches via the internet, will
need appropriate computer equipment and software and internet access;
however, thisrule does not require electronic filing, and a person who does

not wish to perform a UCC search viathe internet will till be permitted to
order a search from the filing office.

A person filing aUCC document or requesting UCC information under
thisrule will be required to fill in an approved form and pay the applicable
fee; theannual cost to any such person will depend on the number of filings
and information requests such person makes each year. The approved
forms are prescribed in § 143-1.3 of this rule. The cost of a form is
expected to be minimal. In addition, the forms are available free on several
web-sites, including the Department of State’'s web site at
www.dos.state.ny.us. The fees are set forth in Subpart 143-5 of this rule.
These fees are uniformly applied to all filers, so there should be no
variation in such costs for different types of public and private entitiesin
rural areas.

4. Minimizing adverse impact:

The Department of State is not aware of any information suggesting
that these rules may impose any adverse impact on rural areas. Fees for
services rendered under Revised Article 9 of the UCC and Article 10-A of
the Lien Law are increased; however, the fees apply uniformly throughout
the State (subject to the provisions, similar to those found in prior rules
implementing UCC Article 9, for additional filing fees to be charged by
filing offices in New York City and Nassau County). Further, internet
searching of the department of State’s UCC records is now available, and
these rules permit submission of documents by electronic means (XML
transmission) and by facsimile. These innovations permit easier searching
and filing by all, particularly by those located in areas more distant from
Albany.

5. Rural area participation:

The Department of State previously solicited comments from County
Clerks, and intends to solicit further comments. Representatives of the
New York State Association of Counties reacted positively to the new fee
schedule which first became effective (pursuant to prior rule) on April 1,
2003, and which is continued in this rule. Based on input from representa-
tives of the New Y ork State Association of Counties, the extra 50 cent fee
applicable to certain UCC records indexed against real estate (which had
been included in regulations implementing Former Article 9 and in earlier
versions of regulations implementing Revised Article 9) was eliminated,
and the extrablock and lot fees applicable to filingsin the countiesin New
York City and in Nassau County were continued.

The Department of State previously solicited comments from the busi-
ness community, and intends to solicit further comments. For example,
before it implemented the internet search system and the electronic filing
systemsthat are now available, the Department of State solicited participa-
tion by service companies and other high-volumefilersin intensive stress-
testing of the systems. Further, this rule continues the new fee schedule
that first became effective (pursuant to a prior rule) on April 1, 2003;
before it implemented the new fee schedule, the Department of State sent
approximately 10,000 noticesto recent UCC filers, service companies, and
other potentially affected parties. The Department of State has received
numerous telephone calls, e-mails and letters from the business commu-
nity. For the most part, comments regarding the internet search system, the
electronic filing systems and fax filing system have been very positive;
comments regarding the recently introduced systems that permit payment
of certain fees by credit card and drawdown account have been positive
(some complaints regarding the new payment options have been received;
most such complaints involve the inability to use a particular payment
option to pay for a particular service, such as the inability to use a
drawdown account to pay for filings submitted by the recently introduced
UCC efile system); and comments regarding the new fee schedule have
been negative. Most of the negative comments regarding the fee schedule
were received within the first few weeks after its adoption on April 1,
2003; the number and the frequency of negative comments have since
tapered off considerably. The Department of State believes that negative
comments regarding the new fee schedule will continue to taper off as
more and more UCC filers become aware of the free internet searching,
free internet copying, fax filing capability, new payment options, and
electronic filing options that are now available.

Further, the Department of State will continue to review its new UCC
e-file system to determineif it can be modified in amanner that will permit
the use of drawdown accounts to pay the processing fees applicable to
documents submitted by that system.

Job Impact Statement

This rule will not have any substantial impact on jobs or employment
opportunities. The procedures for filing, indexing and requesting informa-
tion under Revised Article 9 of the Uniform Commercial Code (UCC) and
this rule are similar to the procedures under the former Article 9 and the
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former implementing rules. Accordingly, UCC Revised Article 9 and this
rule should have not have a substantial impact on jobs or employment
opportunities.

The search logic provisions contained in this rule reflect the new
searching capabilities of the new computer system recently installed at the
Department of State. This new computer system permits off-site searching
of UCC records by the public via the internet. The Department of State
anticipates that private businesses, including small businesses, will offer
UCC searching servicesto lenders and others with aneed for such services.
This should create some new private sector jobs and employment opportu-
nities.

EMERGENCY
RULE MAKING

Cease and Desist Zonefor Real Estate Brokers and Salesper sons

I.D. No. DOS-28-03-00004-E
Filing No. 675

Filing date: June 27, 2003
Effective date: June 27, 2003

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of section 175.17(c)(2) of Title 19 NYCRR.
Statutory authority: Real Property Law, section 442-h(3)(a) and (c)
Finding of necessity for emergency rule: Preservation of general wel-
fare.
Specific reasons underlying the finding of necessity: Based on testi-
mony received at a public hearing, the Secretary of State has determined
that some owners of residential property in the Brooklyn community of
Canarsie are subject to intense and repeated solicitation by rea estate
brokersand real estate salespersons and that such solicitations seek to have
the owners place their home for sale with the real estate brokers and real
estate salespersons. The Secretary of State has further determined that the
homeowners have no practical means of stopping the unwanted and intru-
sive solicitations and that those homeowners need immediate relief. There-
fore, compliance with section 201(1) of the State Administrative Proce-
dure Act would be contrary to the public interest of providing for the
genera welfare of those homeowners who seek immediate relief from the
continuation of the unwanted and unwelcomed solicitations by real estate
brokers and salespersons.
Subject: Cease and desist zone for real estate brokers and salespersons.
Purpose: To establish acease and desist zonein the Brooklyn community
of Canarsie.
Text of emergency rule: Paragraph (c)(2) of section 175.17 of Title 19 of
the Official Compilation of Codes, Rules and Regulations of the State of
New York is amended to add the following designated cease and desist
zone:

Cease and Desist Zone

(Canarsie)

Zone Expiration Date
County of Kings (Brooklyn) November 30, 2007

Within the County of Kings as follows:

All that area of land in the County of Kings, City of New York, bounded
and described as follows:

Beginning at a point at the intersection of Ralph Avenue and the Long
Island Railroad right- of-way (between Chase Court and Ditmas Avenue);
thence northeasterly along the Long Island Railroad right-of-way to the
northern prolongation of Bank Sreet; thence southeasterly along Bank
Street to a point at the intersection of Bank Sreet and Foster Avenue;
thence northeasterly continuing to a point at the intersection to Sanley
Sreet and East 108 Street; thence southeasterly along East 108 Street to
Flatlands Avenue; thence northeasterly along Flatlands Avenue to the
northern prolongation of Fresh Creek Basin; thence southeasterly along
Fresh Creek Basin to Short (Belt) Parkway; thence southwesterly along
Shore (Belt) Parkway to Paerdegat Basin; thence northwesterly along
Paerdegat Basin, and the northern prolongation of Paerdegat Basin to
Flatlands Avenue; thence southwesterly along Flatlands Avenue to Ralph
Avenue; thence northwesterly along Ralph Avenue to the Long Island
Railroad right-of-way and the point of beginning.

This notice is intended to serve only as a notice of emergency adoption.
This agency does not intend to adopt the provisions of this emergency rule
as apermanent rule. The rule will expire September 24, 2003.
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Text of emergency ruleand any required statements and analyses may
be obtained from: Bruce Stuart, Division of Licensing Services, Depart-
ment of State, 84 Holland Ave., Albany, NY 12208, (518) 473-2728
Regulatory Impact Statement

1. Statutory authority:

Section 442-h(3) (a) of the Real Property Law (“RPL") provides that
the Secretary of State may adopt arule establishing a cease-and-desist zone
if the Secretary determines that some homeowners within a defined area
are subject to intense and repeated solicitation by real estate brokers and
salespersons to list their homes for sale. Upon the establishment of such a
zone, ahomeowner may file with the Secretary a statement of desire not to
be solicited. Thereafter, the Secretary will publish alist of the names and
addresses of the persons who have filed the statement, and brokers and
salespersons are then prohibited from soliciting persons on that list. That
list iscommonly referred to as a“ cease-and-desist list”.

Section 442-h(3)(a) of the RPL provides that no rule establishing a
cease and desist zone shall be effective for more than five years; provided,
however, that the Department of State may re-adopt the rule to continue a
cease and desist zone for additional periods not to exceed five years.

Based testimony received at a public hearing on December 14, 2000,
the Secretary of State has determined that some homeowners within the
Brooklyn community of Canarsie are subject to intense and repeated
solicitations from real estate brokers and salespersons. As a result, the
Secretary has express statutory authority to propose and adopt a cease-and-
desist zone for that community.

2. Legidlative objectives:

According to the Statement of Legidative Findings for section 442-h of
the Real Property Law, the Legislature has found that, from time to time,
homeowners in some neighborhoods have been subject to intense and
repeated solicitation by real estate brokers and salespersons to place their
homesfor sale, with the implication that property values would be decreas-
ing because persons of different ethnic, social or religious backgrounds
were moving into the neighborhood in greater numbers. The Statement of
Legidlative Findings also concluded that this type of solicitation technique
constitutes a churning of the market and generated panic selling in the
neighborhood. By enacting § 442-h, the Legisiature sought to provide a
means by homeowners could effectively express their wish not to be
solicited by real estate brokers or salespersons. The Secretary has found
that some homeownersin the Brooklyn community of Canarsie are subject
to intense and repeated solicitations to list their homes for sale. Therefore,
this rule accords with the public policy objectives which the Legislature
sought to advance by enacting 8§ 442-h of the Real Property Law.

3. Needs and benefits:

A public hearing was held in the Brooklyn Community of Canarsie on
December 14, 2000. At the public hearing testimony was given by commu-
nity leaders who spoke on behalf of their constituents. Speakers included
two State Senators, a Member of the Assembly, the Deputy Borough
President, members of Community Board 18, representatives of home-
owners associations and representatives of civic associations. Each of the
speakers spoke in support of the proposed cease-and-desist zone citing the
need to curb the aggressive solicitation practices of real estate agentsin the
Canarsie community. The speakers cited frequent telephone calls, un-
wanted mail and flyers, as well as door-to-door solicitations, as intrusive
and unwanted solicitation practices by real estate brokers and salespersons.
Accordingly, the Secretary of State has determined that homeownersin the
Brooklyn community of Canarsie have no practical means of stopping the
unwanted and intrusive solicitations and that the homeowners need imme-
diate relief. This rule will provide those homeowners who do not wish to
be solicited with an effective and practical means of so notifying real estate
brokers and salespersons. One thousand sixty-eight homeowner’s state-
ments were filed for the previous cease-and-desist list, which expired on
February 27, 2001.

On June 29, 2001, the United States District Court for the Eastern
District of New York issued a decision and judgement in the matter of
Anderson, et al. v. Treadwell, as Secretary of Sate of the Sate of New York
declaring the cease-and-desist rules of the Department of State to be
invalid as an unconstitutional restriction of free speech. That decision was
appeslled by the Department of State, and on June 25, 2002, the United
State Court of Appeals for the Second Circuit issued a decision reversing
the District Court’s decision and judgement, and ordering the District
Court to enter judgement in favor of the Secretary of State. See Anderson
etal.v. Treadwell, 294 F. 3rd 453 (2d Circuit 2002). On October 8, 2002,
the District Court entered judgement in favor of the Secretary of State. The
entry of judgement by the District Court effectively reinstated the cease-
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and-desist rule, which had been invalidated by the District Court’s previ-
ous decision and judgement.

4. Costs:

a. Coststo regulated parties:

Regulated parties include licensed real estate brokers and salespersons
who do residentia salesin the Brooklyn community of Canarsie. Thereare
approximately 1,200 real estate brokers and approximately 1,800 redl
estate salespersons with officesin Brooklyn.

The Department of State will have the cease-and-desist list available, at
no cost, on itsweb site, www.dos.state.ny.us. The cease-and-desist list will
also be sold to the public, including real estate brokers and salespersons,
for $10 per copy, in accordance with existing 19 NY CRR Section 175.17
(c) (5). Copies will also be made available for inspection and copying at
Department of State offices.

We expect that most licensees who do businessin Canarsie will access
the list, at no cost, on the Department’s web site. We expect that some
licenseeswill purchase one or more copies. Some will sharethe expense by
sharing a copy. Otherswill not access or purchase a copy because they do
not solicit residential listingsin Canarsie.

In addition, some real estate brokers may use commercial mailing lists
to solicit. For those brokers, the cease-and-desist list may increase the cost
of using acommercia mailing list. Thelist will have to be checked against
the addresses in the cease-and-desist list, and the broker will have to delete
the addresses that appear in the homeowner list. The Department of Stateis
not able to estimate the cost to those brokers because the cost will depend
on anumber of factors, such asthe number of names on the mailing list, the
number of addresses in the cease-and-desist list, the technology to the
licensee, and the licensee's cost for technology and labor. On the other
hand, there may be some reductions in the total cost of the mailing when
the “unproductive addresses’ are eliminated from the list.

Also, if a licensee uses the telephone, delivery services and personal
contact to solicit residential listings, the licensee may have to spend time
checking the cease-and-desist list to avoid contact with any person at an
addresslisted. Thereis, of course, an expense associated with that expendi-
ture of time. On the other hand, there may be savings associated with
elimination of unproductive calls or deliveries. Whether thereis a net cost
or savingswill depend on the circumstances and practices of each licensee.
Therefore, the Department of State is not able to estimate those costs.

b. Costs to the Department of State:

The estimated costs for preparing the cease-and-desist list are as fol-
lows:

Printing owners statements $2,200
Mailing owners statements 640
Processing statements:
Staff: SG-14 @ $29,110
10 weeks 5,600
Dataentry
Staff: SG-6 (NYC) @ $23,385
10 days 900
Fringe benefits @36.5% 2,372
Total: $11,712

The costs for printing and mailing are unknown. The Department
anticipates that most licensees will access the list, at no cost, on the
Department’ s website. For those few who want to purchase a paper copy,
the Department will likely print a copy, on an order-by-order basis, on
existing equipment. The mailing costs will be dependent on the number of
copiesthat are ordered. However, the Department expects that the costs for
printing and mailing will be incidental to the costs of preparing the list.

The Department of State expects that revenues from the sale of the list
will beincidental to the costs of preparing, printing and mailing.

5. Local government mandates:

The rule does not impose any program, service, duty or responsibility
upon any county, city, town, village, school district or other special dis-
trict.

6. Paperwork:

Homeowners who do not want to be solicited will have to file an
“owner’s statement” with the Department of State. The owner’s statement
will indicate the owner’'s desire not to be solicited and will set forth the
owner’s hame and the address of the property within the cease-and-desist
zone. The Department of State will provide homeowners with a standard
form although use of the form is not mandatory. Owner’s statements will
be provided to community leaders for distribution to their constituents. In
addition, owner’s statements will be available from the Department of

State on request, as well as available on the Department’s web site. The
Department of State will prepare a cease-and-desist list containing the
names and addresses of all of the homeowners who filed an owner's
statement. The list will be available, at no cost, on the Department’s
website. The publication will also be sold to the public, including real
estate brokers and sal espersons. The price will be $10 per copy. Except for
orders submitted by mail, real estate brokers and salespersonswill not have
to complete any paperwork or file any paperwork as aresult of thisrule.

7. Duplication:

This rule does not duplicate, overlap or conflict with any other state or
federal requirement.

8. Alternatives:

The Department of State did not identify any alternative that would
providerelief for homeowners and, at the sametime, be lessrestrictive and
less burdensome on the solicitation activities of real estate brokers and
salespersons. Consideration was given to the adoption of anon-solicitation
order pursuant to §442-h(2) of the Real Property Law. However, the
Department concluded that a cease-and-desist order could provide home-
ownerswith relief from intense and repeated solicitation without imposing
the more restrictive and more burdensome regulation of a non-solicitation
order, which would prohibit all direct solicitation activities within the non-
solicitation zone. Consequently, the Secretary of State decided to adopt the
cease-and-desist order rather than a non-solicitation order.

The Department of State did not consider any other aternatives.

9. Federal standards:

There are no federal standards regulating the frequency or intensity of
solicitations by real estate brokers or salespersons. Consequently, thisrule
does not exceed any existing federal standard.

10. Compliance schedule;

Real estate brokers and salespersons can comply with the cease-and-
desist order immediately upon publication of the list.

Regulatory Flexibility Analysis

1. Effect of rule:

This cease-and-desist rule appliesto an areagenerally known as Canar-
siein the Borough of Brooklyn. There are approximately 1,170 real estate
brokers and approximately 1,852 real estate salespersonsin the Brooklyn.
Most of those licensees are small businesses, or they work for a small
business. This rule will apply to most of the licensees. The exceptions will
be those who do not deal in residential properties, and those who do not
deal in properties located within the cease-and-desist zone.

The cease-and-desist rule will also apply to licensed real estate brokers
and salespersons who are located outside of the Brooklyn but who solicit
residential properties within the designated area. The Department of State
does not have a practical way of estimating how many brokers and sales-
persons fall within this category.

The rule does not apply to local governments.

2. Compliance requirements:

The rule does not impose any reporting or record keeping requirements
on the licensees. The rule does prohibit each licensee from soliciting the
sale, rental or listing from any homeowner whose name appears of a cease-
and-desist list published by the Department of State.

The rule does not impose any compliance requirements on local gov-
ernments.

3. Professional services:

A licensee will not need professional services in order to comply with
therule.

The rule does not impose any compliance requirements on local gov-
ernments.

4. Compliance costs:

The cost of compliance and the variations in the costs of compliance
are detailed in section 4(c) of the Regulatory Impact Statement.

The rule does not impose any compliance costs on local governments.

5. Economic and technological feasibility:

Since the names and addresses of the homeowners who do not want to
be solicited will be published by the Department of State and since the cost
of the publication is $10 per copy or free if accessed on the Department’s
website, it will be economically and technologically feasiblefor real estate
brokers and salespersons to comply with the rule.

6. Minimizing adverse economic impact:

The Department of State did not identify any alternative that would
providerelief for homeowners and, at the sametime, be lessrestrictive and
less burdensome on the solicitation activities of real estate brokers and
salespersons. Consideration was given to the adoption of anon-solicitation
order pursuant to §442-h(2) of the Real Property Law. However, the
Department concluded that a cease-and-desist order could provide home-
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ownerswith relief from intense and repeated solicitation without imposing
the more restrictive and more burdensome regulation of a non-solicitation
order, which would prohibit all direct solicitation activities within the non-
solicitation zone. Consequently, the Secretary of State decided to adopt the
cease-and-desist order rather than a non-solicitation order.

To provide homeownersin the designated areawith relief from intense
and repeated solicitations from real estate brokers and salespersons, the
rule must apply equaly to al licensees regardless of the size of their
business or the size of their employer’'s business. Consequently, the rule
does not make special accommodations for different classes of licensees.

7. Small business participation:

The Department of State conducted an open public hearing on Decem-
ber 14, 2000, at School 211, Avenue J, Brooklyn, New York. The time,
date and place of the public hearing was well advertised within the Canar-
sie community. Testifying at the hearing on behalf of their constituentsin
Canarsie were two State Senators, a Member of the Assembly, the Deputy
President of the Borough of Brooklyn, members of Community Board 18,
representatives of homeowners associations and representatives of civic
associations.

There were no real estate brokers or rea estate salespersons who
identified themselves at the public hearing, and no real estate broker or
salesperson spoke at the hearing. In addition, no rea estate broker or
salesperson submitted any written testimony regarding the proposed re-
adoption of the cease-and-desist zone.

Rural Area Flexibility Analysis

A rura area flexibility analysis is not required because this rule does
not impose any adverseimpact on rural areas, and the rule does not impose
any reporting, record keeping or other compliance requirements on public
or private entitiesin rura areas.

This rule establishes a cease-and-desist zone in the Brooklyn commu-
nity of Canarsie, and this rule only affects those real estate brokers and
salespersons who do business in that community.

Canarsieisnot arura areaand, therefore, arural flexibility anaysisis
not required for thisrule.

Job Impact Statement

A job impact statement is not required because this rule will not have
any substantial impact on jobs or employment opportunities for real estate
brokers or real estate salespersons.

The rule provides a means by which homeowners in the designated
community can notify real estate brokers and real estate salespersons that
the homeowners do not want to be solicited for the purchase, sale or rental
of their homes.

Since the homeowners who file a homeowner’s statement with the
Department of State are not interested in receiving solicitations from real
estate brokers or rea estate salespersons, publication of names and ad-
dresses of those homeowners and the resulting notification to real estate
brokers and salespersons will not have any substantial impact on jobs or
employment opportunities for real estate brokers or salespersons.

EMERGENCY
RULE MAKING

Inspection of College Buildings for Fire Safety Compliance

I.D. No. DOS-28-03-00005-E
Filing No. 678

Filing date: June 30, 2003
Effective date: June 30, 2003

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Addition of Part 500 to Title 19 NY CRR.

Statutory authority: Executive Law, sections 91, 156 and 156-e; and
Education Law, section 807-b

Finding of necessity for emergency rule: Preservation of public safety
and general welfare.

Specific reasons underlying the finding of necessity: The legislation
and these implementing regulations are essential to the protection of col-
lege students and staff from injury or death through a program of inspec-
tion and enforcement of the Uniform Fire Prevention and Building Code.
Subject: Inspection of college buildings for fire safety compliance with
the Uniform Fire Prevention and Building Code.

Purpose: To protect college students and staff from injury or death be-
cause of fires.
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Substance of emergency rule: By passage of Chapter 81 (Part A) of the
Laws of 2002, the Department of State, Office of Fire Prevention and
Control (OFPC), under the direction of the State Fire Administrator, was
granted authority to inspect the mgjority of public and independent college
facilitiesin the state for compliance with the Uniform Fire Prevention and
Building Code of New York State (UFPBC) and other applicable fire
safety standards, prepare inspection reports, issue citations and corrective
ordersfor violations, take appropriate actions to ensure compliance with its
orders, and do all things necessary and appropriate to effectuate the law. It
is the purpose of this Part to establish procedural and substantive require-
ments to implement and apply Section 156-e of the Executive Law and
Section 807-b of the Education Law. This part isinapplicable to the City of
New York, which shall continue to conduct inspections of public and
independent colleges under itsjurisdiction.

Part 500 provides for the inspection and re-inspection of college or
university buildings, issuance of the Report of Inspection/Notice of Viola-
tion, issuance of Report of Re-inspection/Order to Comply, penalties;
methods of abatement, Certificates of Conformance issuance and revoca-
tion and delegation of inspection authority to local governments.

OFPC may order the closing of a building, buildings or parts thereof
whenever a severe or serious violation exists; or whenever justified by the
cumulative effect of numerous significant violations, which constitute
conditions that are considered an imminent threat to public health or
safety. Fines may also be imposed by OFPC for the failure to remedy
violations of the UFPBC and other applicable fire safety standards. The
authority to close buildings and impose fines will be retained by OFPC
alone, and will not be delegated.

The laws which created this inspection program and these regulations
result from the work of the Governor’s Task Force on Campus Fire Safety.
Members of the Task Force included representatives from independent and
public colleges, the fire services, and college students.

This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt this emergency rule as a permanent rule and
will publish anotice of proposed rule making in the State Register at some
future date. The emergency rule will expire September 27, 2003.

Text of emergency ruleand any required statements and analyses may
be obtained from: John F. Mueller, Department of State, Office of Fire
Prevention and Control, 41 State St., 12th Fl., Albany, NY 12231, (518)
474-6746

Regulatory Impact Statement

1. Statutory Authority

Chapter 81 of the Laws of 2002 amended section 807-b of the Educa-
tion Law and added a new section 156-e to the Executive Law. These
direct the Department of State Office of Fire Prevention and Control to
conduct fire inspections at least annually of al public and independent
college buildings outside of the City of New York, to ensure compliance
with the provisions of the State Uniform Fire Prevention and Building
Code (UFPBC) and other applicablefire safety standards. Subdivision 2 of
807-b and Executive Law 156-e authorizes the OFPC to adopt rules and
regulations establishing minimum standards for the content and frequency
of such inspections. The statute also authorizes OFPC to take appropriate
actions to ensure noted violations are promptly remedied.

2. Legidlative Objectives

With the passage of this legislation, the Governor and NY S legislature
have expressed a commitment to afford as much protection as reasonably
possible to al college students & staff from the perils of fire. The laws
adopted clearly indicate that compliance with the UFPBC and applicable
fire safety standards is viewed as a critical component in providing this
protection. With passage of these statutes, OFPC has been entrusted with
inspection responsibility to assure compliance in al public and indepen-
dent colleges. Because of the importance of student safety from the
hazards of fire, the statute explicitly provides for the imposition of penal-
ties for those colleges who fail to comply with the UFPBC.

3. Needs and Benefits

Following a dormitory fire at Seton Hall University in New Jersey, in
which several students lost their lives, the threat fire poses to students
attending schools away from home became apparent. Fire dangers were
also perceived to be a problem which should be addressed by inspecting
not only dormitories, but al other campus buildings aswell. Therefore, the
Governor established a Task Force on Campus Fire Safety. Members of
the Task Force, which included representatives of public and independent
colleges, students and fire services, al agreed that there was need to
designate a single entity to inspect al college and university buildings
(except in the City of New York) for compliance with the UFPBC and
other applicable fire safety standards. The Task Force Report recom-
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mended that this entity be OFPC, and that OFPC should be granted en-
forcement powers to ensure that colleges and universities comply with the
UFPBC (copies of the report are available from OFPC). The Governor
accepted these recommendations, and what became Chapter 81 of the
Laws of 2002 was proposed and adopted as a Governor’s Article VII Bill.
The expected benefits are discovery and abatement of hazardous fire
conditions in order to make students and staff safer from injury from fire,
and to protect facilities from damage or destruction by fire.

The purpose of thisruleisto clarify the procedures and steps that will
alow colleges to comply with Chapter 81 of the Laws of 2002. Establish-
ment of uniform procedures will enhance compliance with the UFPBC by
providing colleges with the framework that will be utilized by OFPC
during the process; and will provide for the necessary enforcement steps,
including the imposition of fines and ordering that buildings be closed.
Currently, no regulations exist that detail the procedural steps necessary to
comply with the law. These regulations will benefit both OFPC and the
regulated parties by clearly outlining the expectations and responsibilities
of each.

4. Costs

Currently, regulated parties are required to comply with the provisions
of the UFPBC. This rule will not increase this requirement, but rather
provide a mechanism to assure compliance. Therefore, colleges will incur
no additional costs. If regulated parties are in compliance, there will be no
fiscal impact. In addition, some colleges and universities hired knowledg-
able contractors to conduct the inspections, and had to pay for these
services. With either OFPC or aloca government to which authority has
been delegated conducting inspections at no cost, the colleges and univer-
sitieswill be relieved of this expense.

If regulated parties are found to be in violation of the UFPBC, then
financial penalties may be assessed against the most recalcitrant. The rule
minimizes impacts in two ways. First, it provides a reasonable time frame
between discovery of the violation and assessment of the penalty to allow
the college to address the noncompliant items, thereby avoiding penalties.
Secondly, therule considersfire probability and severity of theviolationin
determining the amount of a given penalty. This consideration reduces the
fiscal impact of less severe violations and assesses arealistic penalty based
on the hazard.

The statutes adopted have fiscal impacts on the DOS OFPC as re-
sources are required to conduct the inspections and take action to remedy
violations. These costs have been anticipated and the necessary funding
has been included within the 2002-2003 State budget.

There is no fiscal impact on local government unless they voluntarily
choose to participate The statute allows for the OFPC to delegate certain
duties relating to the inspections to local governments. However, such
delegation would only occur upon request of the local government.

5. Local Government Mandates

No mandate is placed upon local governments as a result of this rule.
The assumption of inspection responsibility through the del egation process
isinitiated only upon the local government’s request.

6. Paperwork

The bulk of the paperwork requirements will be fulfilled by OFPC,
which will produce an inspection report for each building, issue Ordersand
complete the paperwork necessary to obtain compliance with the UFPBC.
Reporting requirements for regulated parties are minimal. Paperwork con-
sists primarily of documentation of actions taken to abate fire safety
violations. In any event, before Education Law Section 807-b was
amended colleges and universities were required to file annual fireinspec-
tion reports with the Commissioner of Education.

Any paperwork requirements for local governments will arise only if
responsibility for inspections is voluntarily requested by the local gov-
erning body.

7. Duplication

There will be no duplication. Only OFPC or a delegated local govern-
ment may conduct inspections required under Education Law Section 807-
b. Only OFPC will have the authority to take steps necessary to compel
colleges and universities to abate violations of the UFPBC.

8. Alternatives

There are no viable alternatives to this rule. Compliance with Section
807-b and Executive Law 159-e requires the establishment of these rules.

9. Federal Standards

There are no applicable federal standards related to thisrule.

10. Compliance Schedule

The regulations will become effective on January 1, 2003. Compliance
will only be required following the inspection of buildings by OFPC, at
which point the time frames provided in the regulations will be applicable.

These are long enough to abate most of the violations. Where a violation
causes conditions extremely hazardous to life, health, and safety, compli-
ance times will be shorter by necessity. Thisis consistent with the legisla-
tive intent that students and staff be afforded as much protection from fire
asisreasonably possible.

Regulatory Flexibility Analysis

1. Effect of Rule

The only businesses affected by this rule will be the colleges and
universities outside of the City of New York. According to information
provided by the State Education Department, there only 15 colleges which
employ fewer than 101 people and qualify as small businesses under
SAPA. This rule will not affect them, except as noted below, because
under prior law, they were required to have annual inspections for compli-
ance with the UFPBC and file the resulting inspection reports with the
Commissioner of Education. They were then required by the UFPBC to
correct any violations.

This rule will not impact local governments because a request for
statutory delegation of authority to conduct inspections is entirely volun-
tary. No requirements are otherwise imposed upon local governments.

2. Compliance Requirements

Affected colleges and universities will be required to correct violations
noted as a result of the inspection, as was true under prior law. In order to
allow compliance with the UFPBC to be undertaken in a reasonable
manner, OFPC may allow colleges to develop compliance plansto address
each violation. These are expected to be under exceptional circumstances.

3. Professional Services

In some instances, colleges and universities may need to utilize the
services of aprofessional engineer or licensed architect in the devel opment
of compliance plans. It is anticipated that this activity will be infrequent
due to the focus of the inspection relating to behavioral aspect or mainte-
nance rather than structural or design features.

4. Compliance Costs

Compliance costs associated with the rule will vary based on the
following: level of compliance currently found at each college; nature and
severity of the noncompliant items; length of time the noncompliant condi-
tion continues to exist. Again, this is no different as was the case under
prior law, as compliance with the UFPBC has always been required and
violations would have to be addressed. The statute and rule will actually
reduce costs to small business as OFPC will be providing the inspections at
no cost, whereas previously, the colleges bore the inspection cost them-
selves.

Part 500 provides for the establishment of a reasonable time frame to
alow correction of noncompliant items before the penalty portion of the
rule becomes effective. If the correction is not completed within the origi-
nal abatement date, a second date is established. It is this second date by
which the penalty assessments are based.

5. Economic and Technological Feasibility

Economic impact on colleges will solely be driven by the level of
current compliance with the UFPBC and related standards. Again, nothing
in this rule increases the current requirements placed on colleges, but
rather, the rule is designed to assure compliance. Colleges which address
noncompliant conditions in a reasonable time frame will not incur any
additional economic impacts than they would have under prior law.

The allowance of acompliance plan as outlined in Part 500 permits the
college to incorporate technological changes and advancements when ad-
dressing noncompliant items.

6. Minimizing Adverse Impact

Deferring the penalty assessment portion of the rule to the second
abatement date alows a period of time for the college to correct the
violation without fear of penalty. This greatly reduces any negative eco-
nomic impact the rule may have in terms of the assessment of fines.

7. Small Business and Loca Government Participation

Representatives of the Commission on Independent Colleges and Uni-
versities were members of the Governor's Task Force on Campus Fire
Safety, which actually recommended to the Governor that OFPC be given
the statutory authority which the rule implements. In addition, the pro-
posed rule will be available for public comment for a period of at least 45
days.

Rural Area Flexibility Analysis

1. Types and estimated numbers of rural areas

Approximately 167 colleges and universities will be inspected under
Section 807-b of the Education Law and Section 156-e of the Executive
Law. While many of thisnumber arein rural areas, the regulations will not
negatively impact rural areas. Inspection of colleges and universitieswas a
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legidative mandate under prior law, and continues to be so under the new
statutes. The only differencesisthat OFPC will conduct the inspections.

Rural areas will actually benefit from the new inspection program. In
many instances code enforcement personnel in rural areas conducted the
inspections required by Education law 807-b prior to the change in statute.
The laws requiring the state to conduct inspections shifts responsibility to
the OFPC relieving the local official of an unfunded mandate while not
negatively impacting their employment status.

In addition, any impacts on rura areas at all are the result of alegisla-
tive mandate, and not these regulations.

2. Reporting, recordkeeping and other compliance requirements

Reporting and record keeping requirements of collegesis minimal and
consists primarily of describing the mechanism for compliance of identi-
fied violations if they are not quickly abated. There may be a need for
architectural or engineering professional services to develop compliance
plans. It isanticipated that thiswill not be afrequent occurrence. There are
no additional reporting or record keeping requirements for regulated par-
ties within rural areas. Local governments within rura areas have no
reporting/record keeping requirements unless they voluntarily choose to
conduct required inspections under the delegation portion of the rule.

3. Costs

No adverse changes in costs are expected. Compliance with the
UFPBC and other fire safety standards, and annua fire inspections of
colleges were mandated by statute before Chapter 81 of the Laws of 2002
was adopted. This remains unchanged, except that the state will now
conduct the inspections. For those colleges and universities who paid a
contractor to conduct annua fire inspections, this cost will now be elimi-
nated.

4. Minimizing adverse impact

Statute directs OFPC to assure compliance and empowers OFPC to
assess fines for non-compliance. This rule establishes time periods be-
tween the initial inspection and the first re-inspection whereby colleges
can correct the violation without fear of penalty. College facilities within
rural areas that comply with the applicable fire safety standards should
trandate into a reduction in the fire protection demands within the rural
area. Properly designed and maintained buildings will reduce the potential
for afireto occur.

5. Rural area participation

Proposed rule will be available for public comment for a period of at
least 45 days.

Job Impact Statement

As provided in SAPA section 201-a(2)(a), it is apparent from the
nature and purpose of this rule that it will not have a substantial adverse
impact on jobs or employment opportunities. Instead, DOS has determined
that the rule will have a positive impact on jobs and employment opportu-
nities.

The inspection function performed by OFPC has already created over
twenty state positions necessary to accomplish legislative objectives.
Many of these positions will be regionally based throughout the state, and
have already presented job opportunities for localized individuals who are
qualified to perform OFPC's statutory duties, and have been presented
with state employment which would not otherwise have been available.

OFPC staff members are well qualified in familiarity with the require-
ments of the UFPBC, and the majority have experience in code enforce-
ment and fire fighting. With the implementation of this comprehensivefire
saf ety inspection program, annual inspections by qualified individuals will
first ensure that inspections are made; and second allow comprehensive
enforcement activity to take place to correct violations. Before inspection
and enforcement authority was conferred upon OFPC, there existed no
efficient mechanism to make certain that annual inspections occurred or
that violations be corrected.

Many violations of the UFPBC will require employment of qualified
individuals to correct violations detected. It is expected that under some
circumstances correction of violations will require the expertise of trained
individuals, including electricians, contractors, engineers and design pro-
fessionals.

In many instances, Local Code Officials conducted the inspections
pursuant to Education Law 807-b prior to the changein statute. The statute
change shifts this responsibility to the OFPC relieving the local govern-
ment of an unfunded mandate, while not negatively impacting the employ-
ment status of local inspectors. They will still be required to perform all of
the other duties they are responsible for under the UFPBC. In afew cases,
private contractors were employed by the colleges to conduct inspections
While the change in statute may have a minimal impact on this specific
group, the Legislature and Governor removed them as eligible inspectors
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in the new law. Therefore, it is not these regulations which may have an
effect on them.

The statutory scheme which created the inspection program will posi-
tively impact both state and local employment opportunities.

Department of Taxation and
Finance

EMERGENCY
RULE MAKING

City of New York Withholding Tables

1.D. No. TAF-28-03-00007-E
Filing No. 682

Filing date: July 1, 2003
Effective date: July 1, 2003

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of section 291.1(b); repeal of Appendix 10-C
and addition of new Appendix 10-C to Title 20 NYCRR.

Statutory authority: Tax Law, sections 171, subd. First; 671(a)(1);
697(a); 1309; and 1312(a); Administrative Code of the City of New Y ork,
sections 11-1771(a); 11-1797(a); 11-1909; and 11-1943

Finding of necessity for emergency rule: Preservation of general wel-
fare.

Specific reasons underlying the finding of necessity: The Commis-
sioner of Taxation and Finance isrequired by L. 2003, ch. 63 to adjust the
New Y ork City withholding tables and other methods by July 1, 2003. This
chapter became law on May 19, 2003. Chapter 63 also authorizes New
York City to adopt alocal law to impose the new tax rates set forth in the
chapter. The commissioner is required to act by July 1, 2003 but after the
enactment of the local law. An emergency action is the only way for the
commissioner to adopt regulatory amendments to make these adjustments
and comply with both the above requirements and the requirements of the
State Administrative Procedure Act.

Subject: City of New Y ork withholding tables and other methods.
Purpose: To reflect the revision of certain tax rates and the new tax table
benefit recapture, for wages and compensation paid on or after July 1,
2003.

Substance of emergency rule: Section 1309 of the Tax Law and section
11-1771(a) of the Administrative Code of the City of New Y ork mandate
that employers withhold from employee wages amounts that are substan-
tially equivalent to the amount of City of New Y ork personal income tax
on residents reasonably estimated to be due for the taxable year.

Thisrule repeals Appendix 10-C of Title 20 NY CRR and enacts a new
Appendix 10-C of such Title to provide new City of New Y ork withhold-
ing tables and other methods applicable to wages and other compensation
paid on or after July 1, 2003. The new tables and other methods reflect the
revision of the City of New York tax tables and the new tax table benefit
recapture which were enacted in Chapter 63 of the Laws of 2003. Thisrule
aso reflects the increase in the City of New Y ork supplemental withhold-
ing tax rate to be applied to supplemental wage payments.

This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt this emergency rule as a permanent rule and
will publish anotice of proposed rule making in the Sate Register at some
future date. The emergency rule will expire September 28, 2003.

Text of emergency rule and any required statements and analyses may
be obtained from: Diane M. Ohanian, Tax Regulations Specidist 4,
Department of Taxation and Finance, Bldg. 9, State Campus, Albany, NY
12227, (518) 457-2254

Regulatory Impact Statement

1. Statutory authority: Tax Law, section 171, subdivision First, gener-
aly authorizes the Commissioner of Taxation and Finance to promulgate
regulations; section 671(a)(1) provides that the method of determining the
amounts of New York State personal income tax to be withheld will be
prescribed by regulations promulgated by the Commissioner; section
697(a) providesthe authority for the Commissioner to make such rulesand
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regulations that are necessary to enforce the personal income tax; section
1309 (not subdivided) providesthat City of New Y ork personal income tax
withholding shall be withheld from city residents in the same manner and
form asthat required by New Y ork State; section 1312(a) providesthat any
personal income tax imposed on New York City residents by the City of
New Y ork shall be administered and collected by the Tax Commissioner in
the same manner as the tax imposed by Article 22 of the Tax Law, except
where noted; Administrative Code of the City of New York, section 11-
1771(a) provides that the method of determining the amount of City tax
withholding will be prescribed by tax regulations promulgated by the
Commissioner; section 11-1797(a) providesfor the Commissioner to make
such rules and regulations that are necessary to enforce the provisions of
the Administrative Code of the City of New York; section 11-1909 (not
subdivided) and section 11-1943 (not subdivided) provide that after Janu-
ary 1, 1976 thelaws found in Parts V and V1 of Article 22 of the Tax Law,
which contain sections 671 through 699 of the Tax Law and which pertain
to the withholding of tax and the procedural and administrative aspects of
the state tax law, shall have the same force and effect as if they were
incorporated into the Administrative Code of the City of New Y ork, except
where noted.

2. Legidlative objectives. New Appendix 10-C of Title 20 NYCRR
contains the revised City of New Y ork withholding tables and other meth-
ods applicable to wages and other compensation paid on or after July 1,
2003. The amendments reflect the revision of the tax tables and the newly
added tax table benefit recapture in Chapter 63 of the Laws of 2003, and
the requirement in the new law that the withholding rates for the remainder
of tax year 2003 reflect the full amount of tax liability for tax year 2003 as
accurately as practicable. The revised tax tables include two new brackets
for taxpayers at the highest levels of taxable income and an increase in the
tax ratesfor taxpayers whose taxable income reaches these levels. Therule
also reflects theincrease, to 5.60 percent, of the City of New Y ork supple-
mental withholding tax rate to be applied to supplemental wage payments.

3. Needs and benefits: Thisrule sets forth City of New Y ork withhold-
ing tables and other methods, applicable to wages and other compensation
paid on or after July 1, 2003, reflecting the revision of the City of New
York tax tables and the newly added City tax table benefit recapture
contained in Chapter 63 of the Laws of 2003. This rule benefits taxpayers
by providing City of New York withholding rates that more accurately
reflect the current income tax rates. If this rule was not promulgated, the
use of the existing withholding tables would cause some under withhold-
ing for some taxpayers.

4. Costs. (a) Costs to regulated parties for the implementation and
continuing compliance with this rule: Since (i) the Tax Law and the
Administrative Code of the City of New Y ork already mandate withhold-
ing in amounts that are substantially equivalent to the amounts of City of
New Y ork personal income tax on residents reasonably estimated to be due
for the taxable year, and (ii) this rule merely conforms Appendix 10-C of
Title20 NY CRR to the rates of the City of New Y ork personal income tax
on residents, any compliance costs to employers associated with imple-
menting the revised withholding tables and other methods are due to such
statutes, and not to thisrule.

(b) Costs to this agency, the State and local governments for the
implementation and continuation of this rule: Since the need to revise the
City of New Y ork persona income tax on residents withhol ding tables and
other methods arises due to the statutory change in the rates of City of New
Y ork personal income tax on residents, there are no costs to this agency or
the State and local governments that are due to the promulgation of this
rule.

(¢) Information and methodology: Thisanalysisis based on areview of
the statutory requirements and on discussions among personnel from the
Department’s Technical Services Bureau, Office of Counsel, Division of
Tax Policy Analysis, Management Services Bureau, Operations Support
Bureau and Bureau of Fiscal Management.

5. Local government mandates: Any local governments, as employers,
maintaining an office or transacting business within New Y ork City, who
have a City of New York resident as an employee, would be required to
implement the new withholding tables and other methods in the same
manner and at the same time as any other employer.

6. Paperwork: This rule will not require any new forms or information.
The reporting requirements for employers are not changed by this rule.
Employers will be sent copies of the new tables and other methods as part
of the employer’s guide which isroutinely revised.

7. Duplication: This rule does not duplicate any other requirements.

8. Alternatives. Since section 11-1771(a) of the Administrative Code of
the City of New Y ork mandates that City of New Y ork withholding tables

and other methods be promulgated, there are no viable alternatives to
providing such tables and other methods. The only aternative to promul-
gating this rule would be to alow the existing tables to remain in effect.
That alternative, however, would require that employers continue to with-
hold at rates that no longer reflect the personal income tax rates of the City
of New York which will bein effect for the 2003 tax year.

9. Federa standards: Thisrule does not exceed any minimum standards
of the federal government for the same or similar subject area.

10. Compliance schedule: Affected employers will be receiving the
required information in sufficient time to implement the revised City of
New York withholding tables and other methods for wages and other
compensation paid on or after July 1, 2003.

Regulatory Flexibility Analysis

1. Effect of rule: Small businesses, within the meaning of the State
Administrative Procedure Act, which are currently subject to the City of
New Y ork withholding requirements will continue to be subject to these
requirements. This rule should, therefore, have little or no effect on small
businesses other than the requirement of conforming to the new withhold-
ing tables and other methods. All small businesses that are employers or
are otherwise subject to the withholding requirements must comply with
the provisions of thisrule.

2. Compliance requirements: This rule requires small businesses and
local governments that are already subject to the City of New Y ork with-
holding requirements to continue to deduct and withhold amounts from
employees using the revised City of New York withholding tables and
other methods. The promulgation of this rule will not require small busi-
nesses or local governments to submit any new information, forms or other
paperwork.

3. Professional services: Many small businesses currently utilize book-
keepers, accountants and professional payroll servicesin order to comply
with existing withholding requirements. This rule will not encourage or
discourage the use of any of such services.

4. Compliance costs: Small businesses and local governments are al-
ready subject to the City of New Y ork withholding requirements. There-
fore, small businesses and local governments are accustomed to withhold-
ing revisions, including minor programming changes for federal, state,
City of New York and City of Yonkers purposes. As such, these changes
should place no additional burdens on small businesses and local govern-
ments. See, also, section 4(a) of the Regulatory Impact Statement for this
rule.

5. Economic and technological feasibility: This rule does not impose
any economic or technological compliance burdens on small businesses or
local governments.

6. Minimizing adverse impact: Section 11-1771(a) of the Administra-
tive Code of the City of New York mandates that City of New York
withholding tables and other methods be promulgated. There are no provi-
sionsin the Tax Law that exclude small businesses and local governments
from the withholding requirements. The regulation provides somerrelief to
small businesses and local governments with respect to the methods al-
lowed to comply with the withholding requirements by continuing to
provide employers with more than one method of computing the amount to
withhold from their employees. L ook-up tables are provided for employers
who prepare their payrolls manually, and an exact calculation method is
provided for employers with computer-based systems.

7. Small business and local government participation: The following
organizations were notified that the Department was in the process of
developing this rule and were given an opportunity to participate in its
development: the New York Conference of Mayors, the Association of
Towns of New York State, the New Y ork State Association of Counties,
the Deputy Secretary of State for Local Government and Community
Services, the Small Business Council of the New York State Business
Council, the National Federation of |ndependent Businesses, the Division
of Small Business of the New Y ork State Department of Economic Devel-
opment and the Retail Council of New Y ork State.

Rural Area Flexibility Analysis

1. Types and estimated number of rural areas. Every employer, includ-
ing any public or private employer located in a rural area as defined in
section 102(13) of the State Administrative Procedure Act, who is cur-
rently subject to the City of New York withholding requirements will
continue to be subject to such requirements and will be required to comply
with the provisions of this rule. The number of employers that are also
public or private interests in rural areas cannot be determined with any
degree of certainty. According to information supplied by the former New
York State Office of Rural Affairs, there are 44 counties throughout New
York State that are rural areas (having a population of less than 200,000)
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and 71 townsin the remaining 18 counties of New Y ork State that are rural
areas (with population densities of 150 people or less per square mile).

2. Reporting, recordkeeping and other compliance requirements; and
professional services: Thisrule requires employersthat are already subject
to the City of New Y ork withholding requirements to continue to deduct
and withhold amounts from employees using the revised City of New Y ork
withholding tables and other methods. The promulgation of this rule will
not require employers to submit any new information, forms or other
paperwork.

Further, many employers currently utilize bookkeepers, accountants
and professional payroll services in order to comply with existing with-
holding requirements. Thisrulewill not encourage or discourage the use of
any such services.

3. Costs: Employers are aready subject to the City of New York
withholding requirements. Therefore, employers are accustomed to with-
holding revisions, including minor programming changesfor federal, state,
City of New York and City of Yonkers purposes. As such, these City of
New York changes should place no additional burdens on employers
located in rural areas. See, also, section 4(a) of the Regulatory Impact
Statement for thisrule.

4. Minimizing adverse impact: Section 11-1771(a) of the Administra-
tive Code of the City of New York mandates that City of New York
withholding tables and other methods be promulgated. There are no provi-
sionsin the Tax Law or the Administrative Code of the City of New Y ork
that exclude employerslocated in rural areas from the withholding require-
ments.

5. Rura area participation: The following organizations were notified
that the Department was in the process of developing this rule and were
given an opportunity to participate in its development: the New York
Conference of Mayors, the Association of Towns of New York State, the
New Y ork State Association of Counties, the Deputy Secretary of State for
Loca Government and Community Services, the Small Business Council
of the New York State Business Council, the National Federation of
Independent Businesses, the Division of Small Business of the New Y ork
State Department of Economic Development and the Retail Council of
New York State.

Job Impact Statement

A Job Impact Statement is not being submitted with this rule becauseiit is
evident from the subject matter of the rule that it would have no adverse
impact on jobs and employment opportunities. These amendments provide
new City of New Y ork withholding tables and other methods, applicable
for compensation paid on or after July 1, 2003, which reflects the revision
of the tax tables and the addition of the tax table benefit recapture enacted
in Chapter 63 of the Laws of 2003. The rule also reflects the increase of the
City of New York supplemental withholding tax rate applied to supple-
mental wage payments.

Office of Temporary and
Disability Assistance

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Eligibility of Refugees, Asyleesand Aliensfor Public Assistance
I.D. No. TDA-28-03-00008-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: Amendment of sections 349.3 and 352.33(a) of Title 18
NYCRR.

Statutory authority: Sociad Services Law, sections 20(3)(d), 34(3)(f),
122, 131(1) and 355(3)

Subject: Eligibility of refugees, asylees and aliens for public assistance.
Purpose: To implement changes to the public assistance eligibility re-
quirements.

Text of proposed rule: Subparagraphs (iv) and (vii) of paragraph (1) of
subdivision (a) of section 349.3 are amended to read as follows:
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(iv) a Cuban and Haitian entrant (as defined in section 501(€) of
the Refugee Education Assistance Act of 1980), including all Cuban or
Haitian parolees;

(vii) a person paroled into the United States under section
212(d)(5) of the Immigration and Nationality Act for a period of at least
one year, except Cuban or Haitian parolees;

Paragraph (2) of subdivision () of section 349.3is amended to read as
follows:

(2) A “specialy qualified dien” is:

(i) a refugee admitted under section 207 of the Immigration and
Nationality Act, for aperiod of [five] seven years from the date the person
was admitted into the United States as a refugee;

(ii) an asylee granted status under section 208 of the Immigration
and Nationality Act, for aperiod of [five] seven yearsfrom the date that the
asylee was granted status;

(iii) a person for whom deportation was withheld under section
241(b) or 243(h) of the Immigration and Nationality Act, for a period of
[five] seven years from the date that the deportation was withheld;

(iv) a Cuban and Haitian entrant (as defined in section 501(e) of
the Refugee Education Assistance Act of 1980) for aperiod of [five] seven
years from the date such status was granted;

(v) an alien admitted into the United States as an Amerasian
immigrant as described in section 402(a)(2)(A)[(i)(V)] of the Persond
Responsibility and Work Opportunity Reconciliation Act of 1996 (8
U.S.C. 1612[8][2][A]) for a period of [five] seven years from the date the
person was admitted into the United States;

(vi) a person lawfully admitted for permanent residence into the
United States who has worked for or can be credited with 40 qualifying
quarters as defined under Title |1 of the Federal Social Security Act, or can
be credited with such qualifying quarters exclusive of any quarter after
December 31,1996, in which such person or such person’s parent or
spouse received any Federal means tested assistance, whose entry into the
United States was at least five years earlier or who entered the United
States prior to August 22, 1996;

(vii) any qualified alien who is on active duty, other than active
duty for training, in the United States Armed Forces or who hasreceived a
discharge characterized as honorable and not on account of alienage, or the
spouse, unremarried surviving spouse or unmarried dependent child of any
such alien [who] if such alien, spouse or dependent child isalso aqualified
dien.

Subdivision (b) of section 349.3 is amended to read as follows:
(b) Eligibility requirements.

(1) No person except acitizen or aspecialy qudified alieniseligible
for [the Federal Food Stamp Program,] family assistance [,] or safety net
assistance [, or services funded under title XX of the Federal Socid
Security Act] except asfollows:

(i) A qualified alien who is not a specialy qualified alien, who
[was a lawful resident of] entered the United States before August 22,
1996, [or who was alawful resident of the United States on or after August
22, 1996 for five or more years] and continuously resided in the United
Sates until attaining qualified status is, if otherwise eligible, eligible for
family assistance[,] and safety net assistance [, services pursuant to title
XX of the Federal Social Security Act butisineligiblefor the Federal Food
Stamp Program].

(i) A qualified alien who has resided in the United States for five
or more years but whose entry into the United States was on or after
August 22, 1996, is, if otherwise eligible, eligible for family assistance and
safety net assistance.

[(ii)] (iii) A qualified alien, who is not a specially qualified alien,
who [entered] has resided in the United States for less than five years and
whose entry into the United States occurred on or after August 22, 1996,
[but who was alegal resident of the United States for less than five years)
is, if otherwise eligible, eligible for safety net assistance but is ineligible
for family assistance [and the Federal Food Stamp Program].

[(iii)] (iv) An aien whose status is not within the meaning of the
term qualified alien but who is otherwise permanently residing in the
United States under color of law; as such term was used on August 21,
1996, by the Federal Administration for Children and Familiesis, if other-
wise eligible, eligible for safety net assistance.

[(iv)] (v) A person paroled into the United States under section
212(d)(5) of the Immigration and Nationality Act for a period of less than
oneyear is, if otherwise eligible, eligible to receive any State or local non-
federal assistance provided under this section on the same terms as such
programs are available to persons who are qualified aiens.
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[(v)] (vi) Nothing herein precludes the receipt by an alien of commu-
nity based noncash assistance in accordance with the directions of the
United States Attorney General.

(2) Eligibility for services.

(i) Qualified aliens, if otherwise eligible and except as otherwise
provided by Federal law shall be eligiblefor services funded under title XX
of the Federal Social Security Act.

[(vi)] (ii) Any alien, including an alien who isnot aqualified alien,
iseligible for adult protective services and services and assistance relating
to child protection to the extent that such person is otherwise eligible
pursuant to the regulations of the Office of Temporary and Disability
Assistance and the Office of Children and Family Services of the depart-
ment.

[(2)] (3) Andieniseligible for additional State payments for aged,
blind and disabled persons under the Socia Services Law only to the
extent that such person is not ineligible for Federal SSI benefits due to
alien status.

[(3)] (c) Referral and reporting of aliens unlawfully residing in the
United States.

[()] (1) Referral. Any applicant or recipient who has been deter-
mined to be ineligible for family assistance, or safety net assistance be-
cause he or she is an dien unlawfully residing in the United States or
because he or she failed to furnish evidence that he or she is lawfully
residing in the United States must beimmediately provided areferral to the
United States Immigration and Naturalization Service, or the nearest con-
sulate of the country of the applicant or the recipient for such service or
consulate to take appropriate action or furnish assistance.

[(ii)] (2) Reporting. Each social services district must report to the
Office of Temporary and Disability Assistance, the name and address and
other identifying information known to it with respect to any alien known
to be unlawfully in the United States in the manner prescribed by such
office. A determination that an individual is not lawfully present in the
United Sates can be made only about someone who is applying for
benefits. Such a determination cannot be made about an individual who is
only submitting an application for benefits on behalf of other family
members. A determination by a social servicesdistrict that an applicant is
not lawfully present in the United States can only be a result of a finding of
fact or conclusion of law that is made as part of a formal determination
subject to administrative review and supported by a determination by the
Immigration and Naturalization Service or the Executive Office of Immi-
gration Review, such as a final order of removal. A response to the social
services district through the Systematic Alien Verification for Entitlements
System (SAVE) that shows no service record exists for the individual or
indicates that the individual has an immigration status rendering him or
her ineligible for benefits does not support a finding of unlawful presence
in the United States.

The unnumbered paragraph of subdivision (a) of section 352.33 is
amended to read as follows:

() Except as provided in subdivisions (b) and (c) of this section, all the
income and resources of a sponsor of an alien who has signed an affidavit
of support pursuant to section 213a of the Immigration and Nationality
Act, and al the income and resources of such sponsor’s spouse is deemed
available to such alien for purposes of determining the digibility of such
aien for family assistance and federally funded safety net assistance. A
sponsor’s income and resources will no longer be deemed available to the
alienwhentheaienis:

Text of proposed rule and any required statements and analyses may
be obtained from: Ronald Speier, Office of Temporary and Disability
Assistance, 40 N. Pearl St., Albany, NY 12243, (518) 474-6573

Data, views or arguments may be submitted to: Same as above.
Public comment will be received until: 45 days after publication of this
notice.

Regulatory Impact Statement

1. Statutory Authority:

Section 20(3)(d) of the Social Services Law (SSL) authorizes the
Department of Social Services to promulgate regulations to carry out its
powers and duties. Section 122 of Part B of Chapter 436 of the Laws of
1997 reorganized the Department of Social Services into the Department
of Family Assistance with two distinct offices, the Office of Children and
Family Services and the Office of Temporary and Disability Assistance
(OTDA). Chapter 436 transferred the functions of the former Department
of Social Services concerning financial support servicesto OTDA.

Section 34(3)(f) of the SSL requires the Commissioner of the Depart-
ment of Social Services to establish regulations for the administration of
public assistance and care within the State. Section 122 of Part B of

Chapter 436 provides that the Commissioner of the Department of Social
Services will serve as the Commissioner of OTDA.

Section 122 of the SSL, as amended by Chapter 214 of the Laws of
1998, contains the public assistance eligibility requirements for certain
refugees, asylees and diens.

Section 131(1) of the SSL provides that social services officias shall,
insofar as funds are available, provide adequately for those unable to
maintain themselves.

Section 355(3) of the SSL requires OTDA to promulgate regulations
for the implementation of the Family Assistance program.

Section 1612(a)(2) of 8 USCA provides that certain aliens who are
admitted or residing in the United States are eligible for federal program
benefits for a seven year period, after which the aliens are no longer
eligible for those benefits.

2. Legidative Objectives:

It was the intent of the Legislature in enacting the above statutes that
OTDA establish rules, regulations and policy so that adequate provision is
made for those persons unable to provide for themselves so that, whenever
possible, such persons can be restored to a condition of self-support and
self-care.

3. Needs and Benefits:

The changes to 18 NYCRR 349.3 relating to citizenship and alien
status, and 18 NY CRR 352.33 relating to deeming of a sponsor’s income
and resources, are required in order to implement provisions in Chapter
214 of the Laws of 1998. That Chapter containstechnical correctionsto the
Welfare Reform Act of 1997. The changesincorporate federal clarification
of: (i) the definition of Cuban and Haitian parolees; (ii) qualifying quarters
of work to enable an dien to receive certain forms of assistance; (iii)
veteran status; (iv) residency and time requirements for “qualified aliens’;
and (v) the meaning of the term “unlawfully present” with respect to
reporting aliens to the Immigration and Naturalization Service (INS). The
proposed amendments also increase from five years to seven years the
period that certain “special qualified aliens’ are entitled to public assis-
tance. The proposed amendments also delete provisions that bar certain
aliens and refugees from receiving food stamps.

The proposed regulations also are consistent with federal policy clarifi-
cations concerning eligibility of aiens for public assistance, food stamp
program rules and the resource policy changes that were made necessary as
aresult of the Welfare Reform Act of 1997.

4. Cost:

The proposed amendments will have no fiscal impact upon the State or
social services districts since the amendments are purely technical and
implement existing policies and procedures.

5. Local Government Mandates:

Social services districts will have to comply with the proposed regula-
tions when determining eligibility for public assistance. Since the social
services districts have already been informed of the provisions of Chapter
214 of the Laws of 1998, there will be no new mandates imposed upon the
districts.

6. Paperwork:

Therewill be no new forms or new reporting requirements due to these
changes.

7. Duplication: This proposed amendments do not duplicate, overlap or
conflict with any existing State or federa regulations.

8. Alternatives:

One dternative would have been not to develop the amendments as
proposed. However, State and federal law require that the proposed
amendments be implemented. Therefore, the alternative was rejected.

9. Federal Standards:

This amendment does not conflict with any federal requirement or
standard.

10. Compliance Schedule:

Social services districts will be able to comply with the proposed
amendments when they become effective.

Regulatory Flexibility Analysis

1. Effect of Rule:

The proposed amendments will have no effect on small businesses.
However, the proposed amendmentswill affect local governmentsin so far
asthey will berequired to train and direct social services workersto apply
the policies contained in the proposed amendments.

2. Compliance Requirements:

The proposed amendments will affect local governments since the
amendments will have to be implemented by the social services districts.
The proposed amendments implement provisions of Chapter 214 of the
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Laws of 1998. The districts have been informed of these provisionsand are
implementing them.

3. Professional Services:

The proposed amendments will not require local governments to hire
additional professional staff.

4. Compliance Costs:

The proposed amendment will not impose any compliance costs on
local governments.

5. Economic and Technological Feasibility:

All local governments have the economic and technological ability to
comply with the proposed amendments.

6. Minimizing Adverse Impact:

The proposed amendmentswill not impose any adverseimpact on local
governments.

7. Small Business and Local Government Participation:

All socid services districts have been informed of the provisions of
Chapter 214 of the Laws of 1998. Since the proposed amendments only
implement that Chapter, the districts should have no objections to the
amendments.

Rural Area Flexibility Analysis

1. Type and estimated numbers of rural areas:

The proposed amendments will affect the 44 rura social services
districtsin the State.

2. Reporting, recordkeeping and other compliance requirements and
professional services:

The proposed regulationswould require social servicesdistrictsin rural
areas to determine the eligibility of certain refugees, asylees and aliens for
public assistance using the eligibility requirements contained in the pro-
posed amendments. No new professional services would be required to
implement the proposed amendments.

3. Costs:

The proposed amendments would result in no new costs for social
services districtsin rural areas.

4. Minimizing adverse impact:

The proposed amendments will not have an adverse economic impact
on social servicesdistrictsin rural areas.

5. Rural area participation:

The proposed amendmentsimplement provisions of Chapter 214 of the
Laws of 1998. The social services districts in rural areas have been in-
formed of these provisions and they are not expected to object to the
proposed amendments since they only implement provisions of Chapter
214.

Job Impact Statement

A job impact statement has not been prepared for the proposed regulatory
amendments. It is evident from the subject matter of the amendments that
the job of the worker making the decisions required by the proposed
amendments will not be affected in any real way. Thus, the changes will
not have any impact on jobs and employment opportunitiesin the State.
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