
RULE MAKING
ACTIVITIES

at 7 CFR sections 301.50 through 301.50-10, revised as of January 1, 2003,Each rule making is identified by an I.D. No., which consists
which set forth requirements and restrictions for the movement of host

of 13 characters. For example, the I.D. No. AAM-01-96- materials. Finally, this rule deletes spruce, larch and fir from the list of
00001-E indicates the following: regulated host materials subject to regulation under the quarantine, since

the United States Department of Agriculture (USDA) has tested and deter-
AAM -the abbreviation to identify the adopting agency mined that these materials are not a host to the pine shoot beetle. The pine

shoot beetle, Tomicus piniperda, an insect non-indigenous to the United01 -the State Register issue number
States, is a destructive wood-boring insect native to Europe. The beetle96 -the year
attacks pine trees by nesting and feeding on new shoots. The resulting

00001 -the Department of State number, assigned upon re- damage by the beetle causes shoot and branch mortality which affects the
ceipt of notice growth and appearance of the tree. Although it is a slow-moving pest, the

pine shoot beetle is easily spread through the movement of ChristmasE -Emergency Rule Making—permanent action not
trees, nursery stock and pine logs and lumber. The pine shoot beetle wasintended (This character could also be: A for Adop- first detected in a Christmas tree farm near Cleveland, Ohio in July of 1992

tion; P for Proposed Rule Making; RP for Revised and subsequently spread to other parts of Ohio as well as to sections of
Michigan, Indiana, Illinois, Pennsylvania and New York. On NovemberRule Making; EP for a combined Emergency and
19, 1992, the USDA adopted regulations establishing a pine shoot beetleProposed Rule Making; EA for an Emergency Rule quarantine to help prevent the spread of this pest. On November 25, 1992,

Making that is permanent and does not expire 90 the Department, as an emergency measure, adopted section 131.1 of 1
NYCRR, which incorporated by reference that federal quarantine. Thisdays after filing; or C for first Continuation.)
emergency measure was ultimately adopted as a permanent rule on March

Italics contained in text denote new material. Brackets indi- 17, 1993. Based on the facts and circumstances set forth above, the Depart-
ment has determined that the immediate adoption of this rule is necessarycate material to be deleted.
for the preservation of the general welfare and that compliance with
subdivision one of section 202 of the State Administrative Procedure Act
would be contrary to the public interest. The specific reason for this finding
is that the failure to immediately incorporate by reference the federal
regulations which set forth requirements for the movement of host materi-
als and to extend the quarantine to counties where the beetle has beenDepartment of Agriculture and detected, could result in the spread of the pest beyond those areas. This
would not only result in damage to the natural resources of the State, butMarkets
could also result in a federal quarantine or quarantines by other states
which would cause economic hardship to the Christmas tree, nursery and
forest products industries throughout New York State. The consequent loss

EMERGENCY of business would harm industries which are important to New York
State’s economy and as such, would harm the general welfare. Given theRULE MAKING
potential for the spread of the pine shoot beetle beyond the areas currently

Pine Shoot Beetle Quarantine infested and the detrimental consequences that would have, it appears that
this rule should be implemented on an emergency basis and withoutI.D. No. AAM-47-03-00001-E
complying with the requirements of subdivision one of section 202 of theFiling No. 1235
State Administrative Procedure Act, including the minimum periodsFiling date: Nov. 5, 2003
therein for notice and comment.Effective date: Nov. 5, 2003
Subject: Pine shoot beetle quarantine.PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
Purpose: To modify the pine shoot beetle quarantine to prevent thecedure Act, NOTICE is hereby given of the following action:
spread of the beetle in the Counties of Albany, Broome, Cayuga,Action taken: Amendment of section 131.1 of Title 1 NYCRR.
Chemung, Chenango, Cortland, Delaware, Franklin, Fulton, Greene, Ham-Statutory authority: Agriculture and Markets Law, sections 18, 164 and
ilton, Herkimer, Jefferson, Lewis, Madison, Montgomery, Oneida, Onon-167
daga, Otsego, Saratoga, Schenectady, Schoharie, St. Lawrence, Schuyler,Finding of necessity for emergency rule: Preservation of general wel-
Seneca, Steuben, Tioga, Tompkins, Wayne and Yates; incorporate byfare.
reference, Federal regulations at 7 CFR sections 301.50 through 301.50-Specific reasons underlying the finding of necessity: This rule amends
10, revised as of January 2003, which set forth requirements for thethe pine shoot beetle quarantine in section 131.1 of 1 NYCRR by ex-
movement of host materials; and delete spruce, larch and fir from the list oftending that quarantine to the Counties of Albany, Broome, Cayuga,
regulated host materials subject to regulation under the pine shoot beetleChemung, Chenango, Cortland, Delaware, Franklin, Fulton, Greene, Ham-
quarantine. ilton, Herkimer, Jefferson, Lewis, Madison, Montgomery, Oneida, Onon-

daga, Otsego, Saratoga, Schenectady, Schoharie, St. Lawrence, Schuyler, Text of emergency rule: Section 131.1 of Title 1 of the Official Compila-
Seneca, Steuben, Tioga, Tompkins, Wayne and Yates. This rule also tion of Codes, Rules and Regulations of the State of New York is amended
incorporates by reference, the most recent revisions to federal regulations to read as follows:
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Pine Christmas trees, pine nursery stock and pine [, spruce, larch and pine shoot beetle in the Counties of Albany, Broome, Cayuga, Chemung,
fir] logs and lumber, with bark attached, shall not be shipped, transported Chenango, Cortland, Delaware, Franklin, Fulton, Greene, Hamilton,
or otherwise moved from any point within Albany, Allegany, Broome, Herkimer, Jefferson, Lewis, Madison, Montgomery, Oneida, Onondaga,
Cattaraugus, Cayuga, Chautauqua, Chemung, Chenango, Cortland, Dela- Otsego, Saratoga, Schenectady, Schoharie, St. Lawrence, Schuyler, Sen-
ware, Erie, Franklin, Fulton, Genesee, Greene, Hamilton, Herkimer, Jef- eca, Steuben, Sullivan, Tioga, Tompkins, Wayne and Yates, have resulted
ferson, Lewis,  Livingston, Madison, Monroe, Montgomery, Niagara, in the need to add these counties to the list of quarantined areas in section
Oneida, Onondaga, Oswego, Ontario, Orleans, Otsego, Saratoga, Sche- 131.1. This rule contains the needed additions. This rule also incorporates
nectady, Schoharie, St. Lawrence, Schuyler, Seneca, Steuben, Sullivan, by reference, the most recent revision of the federal regulations at 7 CFR
Tioga, Tompkins, Wayne, [and] Wyoming and Yates Counties to any point sections 301.50 through 301.50-10, revised as of January 1, 2003, which
outside of said counties, except in accordance with 7 CFR sections 301.50 set forth requirements and restrictions governing the movement of regu-
through 301.50-10 [(pages 27 - 34) (revised as of January 1, 1995)] (pages lated materials from counties where the pine shoot beetle has been de-
32 - 40) (revised as of January 1, 2003) which is incorporated by reference tected. Finally, this rule deletes spruce, larch and fir from the list of
herein. Copies of the Code of Federal Regulations may be obtained from regulated host materials subject to regulation under the quarantine, since
the U.S. Government Printing Office, Washington, DC 20402 and the the USDA has tested and determined that these materials are not a host to
material incorporated by reference herein is available for public inspection the pine shoot beetle.
and copying at the offices of the Department of Agriculture and Markets, The effective control of the pine shoot beetle within the areas of the
Division of Plant Industry, Capital Plaza, One Winners Circle, Albany, NY State where the insect has been found is important to protect New York’s
12235. Christmas tree, nursery and forest products industries. It is estimated that

there are 3,970 nursery dealers, 2,205 nursery growers, 500 forest productsThis notice is intended to serve only as a notice of emergency adoption.
companies, 119 arborists and 12 Christmas tree farms in the State whichThis agency intends to adopt this emergency rule as a permanent rule and
engage in these industries. They employ an estimated 42,000 people andwill publish a notice of proposed rule making in the State Register at some
generate 1.51-billion dollars in revenue per year. The failure of states tofuture date. The emergency rule will expire February 2, 2004.
control insect pests within their borders can lead to federal quarantines asText of emergency rule and any required statements and analyses may
well as quarantines by other states which would affect all areas of thosebe obtained from: Robert Mungari, Director, Division of Plant Industry,
states, rather than just the infested portions. Such widespread quarantinesDepartment of Agriculture and Markets, One Winners Circle, Albany, NY
would adversely affect the Christmas tree, nursery and forest products12235, (518) 457-2087
industries throughout New York State.Regulatory Impact Statement

4. Costs:1. Statutory authority:
(a) Costs to the State government: none.Section 18 of the Agriculture and Markets Law provides, in part, that
(b) Costs to local government: none.the Commissioner may enact, amend and repeal necessary rules which
(c) Costs to private regulated parties:shall provide generally for the exercise of the powers and performance of
Regulated parties exporting host material from the quarantined area,the duties of the Department as prescribed in the Agriculture and Markets

other than pursuant to compliance agreement, will require an inspectionLaw and the laws of the State and for the enforcement of their provisions
and the issuance of a federal or state phytosanitary certificate. This serviceand the provisions of the rules that have been enacted.
is available at a rate of $25 per hour. Most inspections will take one hour orSection 164 of the Agriculture and Markets Law provides, in part, that
less. It is anticipated that there will be 25 or fewer such inspections eachthe Commissioner shall take such action as he may deem necessary to
year with a total annual cost of less than $1000.control or eradicate any injurious insects, noxious weeds, or plant diseases

Most shipments will be made pursuant to compliance agreements forexisting within the State.
which there is no charge.Section 167 of the Agriculture and Markets Law provides, in part, that

(d) Costs to the regulatory agency:the Commissioner is authorized to make, issue, promulgate and enforce
(i) The initial expenses the agency will incur in order to implement andsuch order, by way of quarantines or otherwise, as he may deem necessary

administer the regulation: None.or fitting to carry out the purposes of Article 14 of said Law. Said Section
(ii) It is anticipated that the Department will be able to administer thealso provides that the Commissioner may adopt and promulgate such rules

quarantine with existing staff.and regulations to supplement and give full effect to the provisions of
5. Local government mandates:Article 14 of the Agriculture and Markets Law as he may deem necessary.
None.2. Legislative objectives:
6. Paperwork:The proposed modification of the quarantine accords with the public
Regulated articles inspected and certified to be free of the pine shootpolicy objectives the Legislature sought to advance by enacting the statu-

beetle moving from quarantined areas must be accompanied by a state ortory authority in that it will help to prevent the spread within the State of an
federal phytosanitary certificate of a limited permit or be undertakeninjurious insect, the pine shoot beetle.
pursuant to a compliance agreement.3. Needs and benefits:

7. Duplication:The pine shoot beetle, Tomicus piniperda, an insect non-indigenous to
None.the United States, is a destructive wood-boring insect native to Europe.
8. Alternatives:The beetle attacks pine trees by nesting and feeding on new shoots. The
None. The failure of the State to modify the quarantine to reflect theresulting damage by the beetle causes shoot and branch mortality which

areas in which the pine shoot beetle has been observed could result inaffects the growth and appearance of the tree. Although it is a slow-moving
exterior quarantines by foreign and domestic trading partners as well as apest, the pine shoot beetle is easily spread through the movement of
federal quarantine of the entire State. It could also place the State’s ownChristmas trees, nursery stock and pine logs and lumber.
natural resources (forest, urban and agricultural) at risk from the spread ofThe pine shoot beetle was first detected in a Christmas tree farm near
pine shoot beetle that could result from the unrestricted movement ofCleveland, Ohio in July of 1992 and subsequently spread to other parts of
regulated articles from the areas covered by the modified quarantine. InOhio as well as to sections of Michigan, Indiana, Illinois, Pennsylvania and
light of these factors there does not appear to be any viable alternative toNew York.. On November 19, 1992, the United States Department of
the modification of quarantine proposed in this rulemaking.Agriculture (USDA) adopted regulations (7 CFR sections 301.50 through

9. Federal standards:301.50-10), establishing a pine shoot beetle quarantine as well as require-
The rule does not exceed any minimum standards for the same orments and restrictions governing the movement of regulated materials

similar subject areas.from counties where this pest has been detected. On November 25, 1992,
10. Compliance schedule:the Department, as an emergency measure, adopted section 131.1 of 1
It is anticipated that regulated persons will be able to comply with theNYCRR, which required that pine Christmas trees, pine nursery stock and

rule immediately.pine, spruce, larch and fir logs and lumber, with bark attached, shall not be
Regulatory Flexibility Analysisshipped, transported or otherwise moved from any point within Allegany,

1. Effect on small business:Cattaraugus, Erie, Genesee, Livingston, Monroe, Niagara, Oswego, Onta-
rio and Wyoming Counties to any point outside said counties, except in This rule amends the pine shoot beetle quarantine in section 131.1 of 1
accordance with federal regulations at 7 CFR sections 301.50 through NYCRR by extending that quarantine to the Counties of Albany, Broome,
301.50-10. This emergency measure was ultimately adopted as a perma- Cayuga, Chemung, Chenango, Cortland, Delaware, Franklin, Fulton,
nent rule on March 17, 1993. However, subsequent observations of the Greene, Hamilton, Herkimer, Jefferson, Lewis, Madison, Montgomery,
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Oneida, Onondaga, Otsego, Saratoga, Schenectady, Schoharie, St. Law- The economic and technological feasibility of compliance with the rule
rence, Schuyler, Seneca, Steuben, Sullivan, Tioga, Tompkins, Wayne and by small businesses and local governments has been addressed and such
Yates. This rule also incorporates by reference, the most recent revisions to compliance has been determined to be feasible. Regulated parties shipping
federal regulations at 7 CFR sections 301.50 through 301.50-10, revised as host materials from the quarantined areas, other than pursuant to a compli-
of January 1, 2003, which set forth requirements and restrictions for the ance agreement, will require an inspection and the issuance of a phytosani-
movement of host materials. Finally, this rule deletes spruce, larch and fir tary certificate. Most shipments, however, will be made pursuant to com-
from the list of regulated host materials subject to regulation under the pliance agreements for which there is no charge.
quarantine, since the United States Department of Agriculture (USDA) has Rural Area Flexibility Analysis
tested and determined that these materials are not a host to the pine shoot 1. Type and estimated numbers of rural areas:
beetle. This rule amends the pine shoot beetle quarantine in section 131.1 of 1

It is estimated that there are 1,613 nursery dealers, 1,207 nursery NYCRR by extending that quarantine to the Counties of Albany, Broome,
growers, 500 forest products companies, 119 arborists and 10 Christmas Cayuga, Chemung, Chenango, Cortland, Delaware, Franklin, Fulton,
tree farms in the 31 counties which have been added to the pine shoot Greene, Hamilton, Herkimer, Jefferson, Lewis, Madison, Montgomery,
beetle quarantine. Most of these entities are small businesses. Oneida, Onondaga, Otsego, Saratoga, Schenectady, Schoharie, St. Law-

Although it is not anticipated that local governments will be involved rence, Schuyler, Seneca, Steuben, Sullivan, Tioga, Tompkins, Wayne and
in the shipment of regulated articles from the quarantined areas, in the Yates. This rule also incorporates by reference, the most recent revisions to
event that they do, they would be subject to the same requirements and federal regulations at 7 CFR sections 301.50 through 301.50-10, revised as
restrictions governing such movement set forth in 7 CFR sections 301.50 of January 1, 2003, which set forth requirements and restrictions for the
through 301.50-10 as are other regulated parties. movement of host materials. Finally, this rule deletes spruce, larch and fir

from the list of regulated host materials subject to regulation under the2. Compliance requirements:
quarantine, since the United States Department of Agriculture (USDA) hasAll regulated parties in the modified quarantined areas will be required
tested and determined that these materials are not a host to the pine shootto obtain state or federal phytosanitary certificates and limited permits in
beetle.order to ship regulated articles from quarantined areas. In order to facilitate

It is estimated that there are 1,613 nursery dealers, 1,207 nurserysuch shipments, regulated parties may enter into compliance agreements.
growers, 500 forest products companies, 119 arborists and 10 Christmas3. Professional services:
tree farms in the 31 counties which have been added to the pine shootIn order to comply with the amendments, businesses and local govern-
beetle quarantine. Many of these entities are located in rural areas of thements shipping regulated articles from the modified quarantined areas will
State.require professional inspection services, which will be provided by the

2. Reporting, recordkeeping and other compliance requirements; andDepartment and the USDA.
professional services:4. Compliance costs: All regulated parties in the modified quarantined areas will be required

(a) Initial capital costs that will be incurred by a regulated business or to obtain state or federal phytosanitary certificates and limited permits in
industry or local government in order to comply with the proposed rule: order to ship regulated articles from quarantined areas. In order to facilitate
None. such shipments, regulated parties may enter into compliance agreements.

(b) Annual cost for continuing compliance with the proposed rule: In order to comply with the amendments, entities that ship regulated
Regulated parties exporting host material from the modified quarantined articles from the modified quarantined areas will require professional
area, other than pursuant to a compliance agreement, will require an inspection services, which will be provided by the Department and the
inspection and the issuance of a federal or state phytosanitary certificate. USDA.
This service is available at a rate of $25 per hour. Most such inspections 3. Costs:
will take one hour or less. It is anticipated that there will be 25 or fewer Regulated parties exporting host material from the modified quaran-
such inspections each year, with a total cost of less than $1,000. Most tined area, other than pursuant to a compliance agreement, will require an
shipments will be made pursuant to compliance agreements for which inspection and the issuance of a federal or state phytosanitary certificate.
there is no charge. This service is available at a rate of $25 per hour. Most such inspections

Local governments shipping regulated articles from the modified quar- will take one hour or less. It is anticipated that there will be 25 or fewer
antined areas would incur similar costs. such inspections each year, with a total cost of less than $1,000. Most

5. Minimizing adverse impact: shipments will be made pursuant to compliance agreements for which
The Department has designed the rule to minimize adverse economic there is no charge.

impact on small businesses and local governments by limiting the modi- 4. Minimizing adverse impact:
fied quarantined areas to only those areas where the pine shoot beetle has In conformance with State Administrative Procedure Act Section 202-
been detected; by limiting the regulated articles to only those susceptible to bb(2), the amendments were drafted to minimize reporting and testing
infestation by the pine shoot beetle and by limiting the inspection and requirements for all regulated parties, including those in rural areas. The
permit requirements to only those necessary to detect the presence of the Department did so by limiting the modified quarantined areas to only those
pine shoot beetle and prevent its movement in host materials from the areas where the pine shoot beetle has been detected; by limiting the
quarantined areas. As set forth in the regulatory impact statement, the rule regulated articles to only those susceptible to infestation by the pine shoot
provides for agreements between the Department and regulated parties that beetle; and by limiting the inspection and permit requirements to only
permit the shipment of regulated articles without state or federal inspec- those necessary to detect the presence of the pine shoot beetle and prevent
tion. These agreements, for which there is no charge, are another way in its movement in host materials from the quarantined areas. As set forth in
which the rule was designed to minimize adverse impact. The approaches the regulatory impact statement, the rule provides for agreements between
for minimizing adverse economic impact required by section 202-a(1) of the Department and regulated parties that permit the shipment of regulated
the State Administrative Procedure Act and suggested by section 202-b(1) articles without state or federal inspection. These agreements, for which
of the State Administrative Procedure Act were considered. Given all of there is no charge, are another way in which the rule was designed to
the facts and circumstances, it is submitted that the rule minimizes adverse minimize adverse impact. Given all of the facts and circumstances, it is
economic impact as much as is currently possible. submitted that the rule minimizes adverse economic impact as much as is

6. Small business and local government participation: currently possible.
5. Rural area participation:The Department has contacted various representatives of nurseries,

arborists, the forestry industry, and local government to discuss the quar- The Department has contacted various representatives of nurseries,
antine. It has also had extensive consultation with the United States De- arborists and the forestry industry, including those in rural areas, to discuss
partment of Agriculture. the quarantine. It has also had extensive consultation with the United

States Department of Agriculture.The Department is involved in a continuing outreach program involv-
The Department is involved in a continuing outreach program involv-ing all of the parties affected by the rule. The quarantine has been dis-

ing all of the parties affected by the rule. The quarantine has been dis-cussed with the members of the Department’s Plant Industry Advisory
cussed with the members of the Department’s Plant Industry AdvisoryCommittee, which includes representatives of the various types of regu-
Committee, which includes representatives of the various types of regu-lated parties affected by the rule. This outreach program will continue.
lated parties affected by the rule. This outreach program will continue.7. Assessment of the economic and technological feasibility of compli-

ance with the rule by small businesses and local governments: Job Impact Statement
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The rule will not have a substantial adverse impact on jobs and employ-
ment opportunities. The modification of the quarantine area is designed to
prevent the spread of the pine shoot beetle to other parts of the State. It is Office of Alcoholism and
estimated that there are 3,970 nursery dealers, 2,205 nursery growers, 500 Substance Abuse Servicesforest products companies, 119 arborists and 12 Christmas tree farms in
the State which engage in these industries. They employ an estimated
42,000 people and generate 1.51-billion dollars in revenue per year. A
spread of the infestation would have very adverse economic consequences

NOTICE OF ADOPTIONto these industries in New York State, both from the destruction of the
regulated articles upon which these industries depend, and from the more

Treatment of Chemical Dependencerestrictive quarantines that could be imposed by the federal government
and by other states. By helping to prevent the spread of the pine shoot I.D. No. ASA-37-03-00002-A
beetle, the rule will help to prevent such adverse economic consequences Filing No. 1266
and in so doing, protect the jobs and employment opportunities associated

Filing date: Nov. 10, 2003with the State’s Christmas tree, nursery and forest products industries.
Effective date: Nov. 26, 2003

NOTICE OF ADOPTION PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Licensing of Farm Products Dealers Action taken: Addition of Part 829 to Title 14 NYCRR.
I.D. No. AAM-31-03-00003-A Statutory authority: Mental Hygiene Law, sections 19.07(e), 19.09(b),

32.01, 32.05(b), 32.07(a), 32.09(b); Public Health Law, section 3351(5);Filing No. 1240
10 NYCRR 80.84; section 3202 of Public Law No. 106-310, div. B., titleFiling date: Nov. 7, 2003
XXXV @ 3502(a), 114

Effective date: Nov. 26, 2003
Subject: Authorization of qualified physicians to use buprenorphine in
the treatment of chemical dependence.PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
Purpose: To set minimum standards and ensure the provision of qualitycedure Act, NOTICE is hereby given of the following action:
addiction medicine services.Action taken: Amendment of section 380.1 of Title 1 NYCRR.
Text or summary was published in the notice of emergency/proposed

Statutory authority: Agriculture and Markets Law, section 18 rule making, I.D. No. ASA-37-03-00002-EP, Issue of September 17, 2003.
Subject: Licensing of farm products dealers. Final rule as compared with last published rule: No changes.
Purpose: To eliminate obsolete language which provides that license fees Text of rule and any required statements and analyses may be
and agricultural producers security fund fees for renewal of licenses expir- obtained from: David R. Ross, Associate Counsel, Office of Alcoholism
ing on June 30, 1998 shall be pro-rated. and Substance Abuse Services, 1450 Western Ave., Albany, NY 12203,

(518) 485-2322, e-mail: davidross@oasas.state.ny.usText or summary was published in the notice of proposed rule making,
Assessment of Public CommentI.D. No. AAM-31-03-00003-P, Issue of August 6, 2003.
The agency received no public comment.Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be
obtained from: Kim Blot, Director, Division of Agricultural Protection
and Development Services, Department of Agriculture and Markets, One
Winners Circle, Albany, NY 12235, (518) 457-7076

Assessment of Public Comment Banking Department
The agency received no public comment.

NOTICE OF ADOPTION
NOTICE OF ADOPTION

Asian Long Horned Beetle Quarantine
Principal Office Location; Schedule of Fees

I.D. No. AAM-31-03-00004-A
I.D. No. BNK-32-03-00003-AFiling No. 1239
Filing No. 1238

Filing date: Nov. 7, 2003 Filing date: Nov. 7, 2003
Effective date: Nov. 26, 2003 Effective date: Nov. 26, 2003

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action: cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of Part 139 of Title 1 NYCRR. Action taken: Amendment of Supervisory Policy G1 of Title 3 NYCRR.

Statutory authority: Banking Law, section 12Statutory authority: Agriculture and Markets Law, sections 18, 164 and
167 Subject: Principal office location and schedule of fees.
Subject: Asian long horned beetle quarantine. Purpose: To reflect the fact that the Albany office of the Banking Depart-

ment is the principal office and add a schedule of fees to SupervisoryPurpose: To modify the quarantine.
Policy G1.

Text or summary was published in the notice of proposed rule making, Text or summary was published in the notice of proposed rule making,I.D. No. AAM-31-03-00004-P, Issue of August 6, 2003.
I.D. No. BNK-32-03-00003-P, Issue of August 13, 2003.

Final rule as compared with last published rule: No changes. Final rule as compared with last published rule: No changes.
Text of rule and any required statements and analyses may be Text of rule and any required statements and analyses may be
obtained from: Robert Mungari, Director, Division of Plant Industry, obtained from: Christine M. Tomczak, Secretary to the Banking Board,
Department of Agriculture and Markets, One Winners Circle, Albany, NY Banking Department, One State St., 6th Fl., New York, NY 10004-1417,
12235, (518) 457-2087 (212) 709-1642, e-mail: christine.tomczak@banking.state.ny.us
Assessment of Public Comment Assessment of Public Comment
The agency received no public comment. The agency received no public comment.
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(c) The director of employee investigations, Building 2, State Campus,
1220 Washington Avenue, Albany, NY 12226-2050 is hereby designated asDepartment of Civil Service the deputy privacy compliance officer.
Text of proposed rule and any required statements and analyses may
be obtained from: Anthony J. Annucci, Deputy Commissioner and
Counsel, Department of Correctional Services, Bldg. 2, State Campus,NOTICE OF ADOPTION
Albany, NY 12226-2050, (518) 457-4951

Special Enrollees Designated for Inclusion in the Income Protec- Data, views or arguments may be submitted to: Same as above.
tion Plan Public comment will be received until: 45 days after publication of this

notice.I.D. No. CVS-27-03-00003-A
Consensus Rule Making DeterminationFiling No. 1236
The Department of Correctional Services has determined that no person isFiling date: Nov. 6, 2003
likely to object to the proposed rule as written because it merely names anEffective date: Nov. 26, 2003
assistant records access officer and deputy privacy compliance officer, and

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- makes minor corrections.
cedure Act, NOTICE is hereby given of the following action: Job Impact Statement
Action taken: Amendment of Appendix 5 of Title 4 NYCRR. A job impact statement is not submitted because this proposed rule will
Statutory authority: Civil Service Law, art. 10 have no adverse impact on jobs or employment opportunities. This propo-
Subject: Special enrollees designated for inclusion in the income protec- sal merely names an assistant records access officer and deputy privacy
tion plan. compliance officer, and makes minor corrections.
Purpose: To add a title to and delete a title from the list of special
enrollees designated for inclusion in the income protection plan.
Text or summary was published in the notice of proposed rule making,
I.D. No. CVS-27-03-00003-P, Issue of July 9, 2003.
Final rule as compared with last published rule: No changes.

Department of EnvironmentalText of rule and any required statements and analyses may be
obtained from: Shirley LaPlante, Department of Civil Service, State ConservationCampus, Albany, NY 12239, (518) 457-6210, e-mail: sjl@cs.state.ny.us
Assessment of Public Comment
The agency received no public comment.

NOTICE OF ADOPTION

Migratory Game Bird Hunting Regulations
I.D. No. ENV-37-03-00003-A
Filing No. 1242Department of Correctional Filing date: Nov. 10, 2003
Effective date: Nov. 26, 2003Services
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of section 2.30 of Title 6 NYCRR.PROPOSED RULE MAKING
Statutory authority: Environmental Conservation Law, sections 11-NO HEARING(S) SCHEDULED
0307, 11-0903, 11-0905, 11-0909 and 11-0917

Department Records Subject: Migratory game bird hunting regulations for the 2003-2004 sea-
son.I.D. No. COR-47-03-00005-P
Purpose: To adjust hunting areas, season dates, bag limits and other

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- migratory game bird hunting regulations to conform with Federal regula-
cedure Act, NOTICE is hereby given of the following proposed rule: tions and provide recreational opportunities consistent with desires of New
Proposed action: This is a consensus rule making to repeal section 5.11, York’s 30,000+ waterfowl hunters.
add new section 5.11 and amend section 6.2 of Title 7 NYCRR. Text or summary was published in the notice of emergency/proposed
Statutory authority: Correction Law, section 112; and Public Officers rule making, I.D. No. ENV-37-03-00003-EP, Issue of September 17, 2003.
Law, sections 87 and 94 Final rule as compared with last published rule: No changes.
Subject: Department records. Text of rule and any required statements and analyses may be
Purpose: To name an assistant records access officer and deputy privacy obtained from: Gordon R. Batcheller, Department of Environmental
compliance officer, and make minor corrections. Conservation, 625 Broadway, Albany, NY 12233-4754, (518) 402-8885,
Text of proposed rule: Section 5.11 is hereby repealed and a new section e-mail: grbatche@gw.dec.state.ny.us
5.11 is added as follows: Assessment of Public Comment

The deputy commissioner for administrative services is the records The agency received no public comment.
access officer for the Department of Correctional Services. The director of
employee investigations serves as the assistant records access officer. A
request by any person wishing to inspect or obtain a copy of a departmen-
tal record shall be addressed in writing: Records Access Officer, Depart-
ment of Correctional Services, Building 2, 1220 Washington Avenue, Al-
bany, N.Y. 12226-2050. The request shall describe, in reasonable detail, Department of Healththe record or records sought. The request may be mailed or delivered in
person to the above address on any workday between the hours of 9:00
a.m. and 4:00 p.m.

Subdivision (b) of section 6.2 is amended as follows: PROPOSED RULE MAKING(b) the address and telephone number of the privacy compliance officer
NO HEARING(S) SCHEDULEDis: Department of Correctional Services, Building 2, [State Campus] 1220

Washington Avenue, Albany, NY 12226-2050, telephone (518) 457-8188.
MonkeypoxSubdivision (c) of section 6.2 is hereby repealed and a new subdivision

(c) added as follows: I.D. No. HLT-47-03-00003-P
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PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- Syphilis, specify stage
cedure Act, NOTICE is hereby given of the following proposed rule: Tetanus

Toxic Shock SyndromeProposed action: Amendment of sections 2.1 and 2.5 of Title 10
TrichinosisNYCRR.
Tuberculosis, current disease (specify site)Statutory authority: Public Health Law, sections 225(4), (5)(a), (g), (h),
Tularemia(i) and 206(1)(d) and (e)
TyphoidSubject: Monkeypox.
Vaccinia disease (as defined in section 2.2 of this Part)Purpose: To require reporting of suspected cases of monkeypox.
Viral hemorrhagic feverText of proposed rule: Subdivision (a) of Section 2.1 is amended to read
Yellow Feveras follows:
Yersiniosis2.1 Communicable diseases designated: cases, suspected cases and

* * *certain carriers to be reported to the State Department of Health.
Section 2.5 of Part 2 is amended as follows:(a) When used in the Public Health Law and in this Chapter, the term
2.5 Physician to submit specimens for laboratory examination in casesinfectious, contagious or communicable disease, shall be held to include

or suspected cases of certain communicable diseases. A physician in at-the following diseases and any other disease which the commissioner, in
tendance on a person affected with or suspected of being affected with anythe reasonable exercise of his or her medical judgment, determines to be
of the diseases mentioned in this section shall submit to an approvedcommunicable, rapidly emergent or a significant threat to public health,
laboratory, or to the laboratory of the State Department of Health, forprovided that the disease which is added to this list solely by the commis-
examination of such specimens as may be designated by the State Com-sioner’s authority shall remain on the list only if confirmed by the Public
missioner of Health, together with data concerning the history and clinicalHealth Council at its next scheduled meeting:
manifestations pertinent to the examination:Amebiasis

AnthraxAnthrax
BabesiosisBabesiosis
BotulismBotulism
BrucellosisBrucellosis
CampylobacteriosisCampylobacteriosis
Chlamydia trachomatis infectionChancroid
CholeraChlamydia trachomatis infection
Congenital rubella syndromeCholera
Conjunctivitis, purulent, of the newborn (28 days of age or less)Cryptosporidiosis
CryptosporidiosisCyclosporiasis
CyclosporiasisDiphtheria
DiphtheriaE. coli 0157:H7 infections
E. coli 0157:H7 infectionsEhrlichiosis
EhrlichiosisEncephalitis
GiardiasisGiardiasis
GlandersGlanders
Gonococcal infectionGonococcal infection
Group A Streptococcal invasive diseaseGroup A Streptococcal invasive disease
Group B Streptococcal invasive diseaseGroup B Streptococcal invasive disease
Hantavirus diseaseHantavirus disease
Hemophilus influenzae (invasive disease)Hemolytic uremic syndrome
Hemolytic uremic syndromeHemophilus influenzae (invasive disease)
LegionellosisHepatitis (A; B; C)
ListeriosisHospital-associated infections (as defined in section 2.2 of this Part)
MalariaLegionellosis
MelioidosisListeriosis
MeningitisLyme disease
HemophilusLymphogranuloma venereum
MeningococcalMalaria
MeningococcemiaMeasles
MonkeypoxMelioidosis
PlagueMeningitis
PoliomyelitisAseptic
Q FeverHemophilus
RabiesMeningococcal
Rocky Mountain spotted feverOther (specify type)
SalmonellosisMeningococcemia
Severe Acute Respiratory Syndrome (SARS)Monkeypox
ShigellosisMumps
SmallpoxPertussis (whooping cough)
Staphylococcal enterotoxin B poisoningPlague
Streptococcus pneumoniae invasivePoliomyelitis
SyphilisPsittacosis
TuberculosisQ Fever
TularemiaRabies
TyphoidRocky Mountain spotted fever
Viral hemorrhagic feverRubella
Yellow FeverCongenital rubella syndrome
YersiniosisSalmonellosis

Severe Acute Respiratory Syndrome (SARS) Text of proposed rule and any required statements and analyses may
Shigellosis be obtained from: William Johnson, Department of Health, Division of
Smallpox Legal Affairs, Office of Regulatory Reform, Corning Tower, Rm. 2415,
Staphylococcal enterotoxin B poisoning Empire State Plaza, Albany, NY 12237, (518) 473-7488, fax: (518) 486-
Streptococcus pneumoniae invasive disease 4834, e-mail: regsqna@health.state.ny.us
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Data, views or arguments may be submitted to: Same as above. public health that suspect cases be reported immediately and investigated
thoroughly to curtail additional exposure and potential morbidity andPublic comment will be received until: 45 days after publication of this
mortality and to protect the public health.notice.

The costs associated with implementing the reporting of this diseaseRegulatory Impact Statement
are lessened as reporting processes and forms already exist. Hospitals,Statutory Authority:
practitioners and clinical laboratories are accustomed to reporting commu-Sections 225(4) and 225(5)(a), (g), (h), and (i) of the Public Health Law
nicable disease to public health authorities.(“PHL”) authorize the Public Health Council to establish and amend State

Human monkeypox testing is currently conducted only at the NYS-Sanitary Code provisions relating to designation of communicable dis-
DOH Wadsworth Laboratory and the federal Centers for Disease Controleases dangerous to public health, designation of diseases for which speci-
and Prevention (CDC). These tests are under development and are continu-mens shall be submitted for laboratory examination, and the nature of
ally being optimized. At this time, it is not possible to accurately predictinformation required to be furnished by physicians in each case of commu-
the extent of an outbreak or potential costs. However, thus far, costs appearnicable disease. PHL Section206(1)(d) authorizes the commissioner to
to be minimal. Costs to hospitals, practitioners and clinical laboratories“investigate the causes of disease, epidemics, the sources of mortality, and
relate to the cost of shipping specimens to the Wadsworth Laboratory. Onethe effect of localities, employments and other conditions, upon the public
sample must be shipped per patient to the Wadsworth Laboratory using ahealth.” PHL Section 206(1)(e) permits the commissioner to “obtain, col-
collection kit and shipping containers provided by Wadsworth. Shippinglect and preserve such information relating to marriage, birth, mortality,
costs are estimated to be $25.00 per sample.disease and health as may be useful in the discharge of his duties or may

Animal monkeypox testing is currently conducted only at the NYS-contribute to the promotion of health or the security of life in the state.”
DOH Wadsworth Laboratory. The Wadsworth Rabies Laboratory is con-PHL Article 21 requires local boards of health and health officers to guard
ducting necropsies on the submitted animals and the Clinical Bacteriologyagainst the introduction of such communicable diseases as are designated
Laboratory is conducting tissue testing. Wadsworth is providing shippingin the sanitary code by the exercise of proper and vigilant medical inspec-
containers for animal specimens to local health departments. Shippingtion and control of persons and things infected with or exposed to such
costs are estimated to be $25.00 per sample. Local health departments arediseases.
also hand-delivering specimens to the NYSDOH.Legislative Objectives:

Costs to Local and State Governments:This regulation meets the legislative objective of protecting the public
health by adding Monkeypox to reportable disease and laboratory speci- The additional cost of reporting monkeypox is expected to be mitigated
men submission requirements, thereby permitting enhanced disease moni- because the staff who are involved in reporting this disease at the local and
toring and authorizing isolation and quarantine measures if necessary to State health departments are the same as those currently involved with
prevent further transmission. reporting of other communicable diseases listed in 10 NYCRR Section 2.1.

Needs and Benefits: The cost of laboratory testing is expensive (discussed in the section
Monkeypox is a rare viral disease that manifests itself in animals with a below), and is paid for by the NYSDOH Wadsworth Laboratory and CDC.

rash, or blisters, fever, eye discharge and swollen lymph nodes. In humans, There is no charge to local governments for this testing.
it resembles smallpox and is associated with fever, headache, backache, The additional cost to local or state governments associated with inves-
swollen lymph nodes, and a blister-like rash. It is transmitted from animal tigating and implementing control strategies to curtail the spread of
to person and from person to person through direct contact or respiratory monkeypox could become significant depending upon the extent of an
droplets. outbreak. Because the possibility of human-to-human transmission cannot

Monkeypox is found mostly in central and western Africa and was first be excluded, a combination of standard, contact and airborne precautions
noted in monkeys in 1958. The human fatality rate has ranged from 1 to 10 should be applied in health care settings to minimize spread. Suspect cases
percent in Africa. The first cases in humans were seen in 1970. are to be reported to the local health department, who should immediately

In May 2003, the first outbreak of human monkeypox in the United notify the Regional Epidemiologist or the NYSDOH after-hours duty
States was reported with 19 confirmed or suspected cases in Wisconsin, officer.
Illinois and Indiana. Clinical onset was as early as May 15th, as late as June By preventing the spread of monkeypox, savings may include reducing
3rd. Since then, there have been other suspect cases in other states. To date, costs associated with public health control activities, morbidity, treatment
no cases have been identified in New York State. These human cases of and premature death.
monkeypox were a result of contact with ill prairie dogs. The sick prairie Costs to the Department of Health:
dogs became infected through contact with infected African rodents that The NYSDOH already collects communicable disease reports fromhad been imported to the United States. There is concern that monkeypox local health departments, checks the reports for accuracy and transmitscould spread to other animals housed with affected prairie dogs or African them to the federal Centers for Disease Control and Prevention. Therodents from the infected shipment. The New York State Department of addition of monkeypox to the list of communicable diseases should notHealth (NYSDOH) has identified 20 prairie dogs that have been shipped to lead to substantial additional costs for data entry, particularly as the De-dealers or individuals in New York State. Twelve of these prairie dogs partment adopts systems for electronic submission of case reports.have been identified, collected and euthanized per guidance issued by

As mentioned above, monkeypox testing is expensive. In New YorkCDC and lab results were negative. The NYSDOH continues to work with
State, human monkeypox testing is currently only performed by the NYS-the local health department to track down the remaining 8 prairie dogs. The
DOH Wadsworth Laboratory. Positive samples are sent to CDC for addi-Centers for Disease Control has issued guidelines for pet owners so that
tional testing. The cost per patient tested by the Wadsworth Laboratory isthey can be on the lookout for monkeypox symptoms. The NYSDOH is
approximately $390.00. The cost for laboratory testing is about $350.00developing documents for pet owners and veterinarians providing
per patient, which includes supplies and reagents only, not technician time.monkeypox information and guidance for handling of sick animals and
One sample must be shipped per patient at a cost of $40.00 (shippingreporting and testing procedures.
container, estimated to cost $15.00; shipping estimated to cost $25.00).If monkeypox spreads in the general population, there could be severe
These samples include diagnostic samples for testing for the presence ofpublic health consequences. On July 11, 2003, the New York State Com-
the monkeypox agent and also convalescent sera from the same patient.missioner of Health determined that monkeypox is communicable and a

Animal monkeypox testing is currently performed by the NYSDOHsignificant threat to the public health, and designated monkeypox as a
Wadsworth Laboratory. The cost per animal specimen is approximatelycommunicable disease under 10 NYCRR Section 2.1. The Public Health
$50 per specimen, which includes supplies and reagents only, not staffCouncil confirmed this change at its next scheduled meeting on July 25,
time. Wadsworth Laboratory is providing shipping containers to local2003. Adding monkeypox to the reportable disease list will confirm the
health departments. The estimated cost of these containers is $15 each.Commissioner’s designation and permit the NYSDOH to systematically

To date, the Wadsworth Center has conducted testing on 2 humanmonitor for the disease, make its progress known to both State and federal
specimens and 13 animal specimens, costing several thousand dollars.officials, and permit decisions about isolation or quarantine of suspect or
Should an extensive outbreak occur, costs could be significant.confirmed cases to be made on a timely basis.

Paperwork:COSTS:
The existing general communicable disease reporting form (DOH-389)Costs to Regulated Parties:

will be revised. This form is familiar to and is already used by regulatedSince monkeypox is a newly emerging disease, it is not possible to
parties.accurately predict the extent of an outbreak or potential costs. In the event

of the occurrence of monkeypox cases, however, it is imperative to the Local Government Mandates:
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Under Part 2 of the State Sanitary Code (10 NYCRR Part 2), the city, practitioners and clinical laboratories relate to the cost of shipping one
county or district health officer receiving reports from physicians in at- specimen per patient to the Wadsworth Laboratory. Costs to local govern-
tendance on persons with or suspected of being affected with monkeypox, ments relate to the cost of shipping animal specimens to the Wadsworth
will be required to immediately forward such reports to the State Health Laboratory. Shipping costs for both human and animal specimens are
Commissioner and to investigate and monitor the cases reported. estimated at $25.00 per specimen. Shipping containers are provided by the

Wadsworth Laboratory. Once monkeypox testing is refined and validated,Duplication:
other laboratories may begin testing.

There is no duplication of this initiative in existing State or federal law.
Minimizing Adverse Impact:

Alternatives:
There are no alternatives to the reporting or laboratory testing require-

No other alternatives are available. ments. Adverse impacts have been minimized since revised forms and
reporting staff will be utilized by regulated parties. Electronic reportingReporting of cases of monkeypox is of critical importance to public
will save time and expense. The approaches suggested in the State Admin-health. There is an urgent need to conduct surveillance, identify human
istrative Procedure Act Section 202-b(1) were rejected as inconsistent withcases in a timely manner, and reduce the potential for further exposure to
the purpose of the regulation.contacts.

Feasibility Assessment:Federal Standards:
Small businesses and local governments will likely find it easy toCurrently there are no federal standards requiring the reporting of

report conditions due to the availability to them of electronic reporting andmonkeypox. The Department of Health and Human Services Centers for
tabulation.Disease Control (CDC) and the Food and Drug Administration have issued

a joint order of embargo and prohibition on the sale, transport and importa- There is an additional burden and cost to hospitals, practitioners and
tion of prairie dogs and certain rodents from Africa to mitigate the harm of local health departments of shipping monkeypox samples to the Wad-
further introductions of monkeypox virus into the United States. This sworth Laboratory.
further includes a ban on the intrastate sale or offering for any other type of

Small Business and Local Government Participation:commercial or public distribution of these species. The CDC has issued
infection-control/exposure management guidelines for suspected human Local governments have been consulted in the process through ongo-
cases that include: general precautions, patient placement, vaccination of ing communication on this issue with local health departments and the
healthcare workers and household contacts of suspected cases of monkey- New York State Association of County Health Officers (NYSACHO). 
pox, monitoring of exposes healthcare personnel of patients, and isolation

Rural Area Flexibility Analysisprecautions. CDC has also issued guidelines for animal cases that include:
case definition and classification, guidance for veterinarians, pet owners. Effect on Rural Areas:

Compliance Schedule: The proposed rule will apply statewide. Given that the number of cases
that will be reported from rural areas is unknown, it is not possible toReporting of monkeypox is currently mandated, pursuant to the author-
calculate the actual impact on local health units, physicians, hospitals andity vested in the Commissioner of Health by 10 NYCRR Section 2.1(a).
laboratories that are located in rural areas.This mandate will be extended upon filing of a Notice of Emergency

Adoption of this regulation with the Secretary of State and made perma- Compliance Requirements:
nent by publication of a Notice of Adoption of this regulation in the New

Local health units, hospitals, clinics, physicians and clinical laborato-York State Register.
ries in rural areas will continue to utilize NYSDOH reporting forms that

Regulatory Flexibility Analysis will be revised to include monkeypox. Existing procedures will be used to
ship specimens to the Wadsworth Laboratory for testing.Effect on Small Business and Local Government:

Professional Services:It is unclear what impact the proposed reporting change will have on
small business (hospitals, clinics, nursing homes, physicians, and clinical No additional professional services will be required. Rural providers
laboratories). The ultimate impact is dependent on the extent of any are expected to use existing staff to comply with the requirements of this
monkeypox outbreak. There are approximately 6 hospitals, 15 nursing regulation.
homes and 1,000 clinical laboratories that employ fewer than 100 people in

Compliance Costs:New York State. There are 397 licensed clinics; information about how
many operate as small businesses is not available. There are approximately No initial capital costs of compliance are anticipated. See cost state-
70,000 physicians in New York State but it is not known how many can be ment in Regulatory Impact Statement for additional information.
categorized as small businesses. This regulation will apply to all local

Minimizing Adverse Impact:health departments.
There are no alternatives to the reporting requirements. Adverse im-Compliance Requirements:

pacts have been minimized since familiar forms and reporting staff will be
Hospitals, clinics, physicians, nursing homes, and clinical laboratories utilized by regulated parties. The approaches suggested in State Adminis-

that are small businesses and local governments will utilize revised NYS- trative Procedure Act Section 202-bb(2) were rejected inconsistent with
DOH reporting forms and specimen shipping procedures. the purpose of the regulation.

Professional Services: Rural Area Input:
No additional professional services will be required since providers are The New York State Association of County Health Officers

expected to be able to utilize existing staff to report occurrences of (NYSACHO), including representatives of small counties, has been in-
monkeypox and to ship samples to the Wadsworth Laboratory for testing. formed about this change and support the need for it.
Local health departments have also hand-delivered animal specimens to

Job Impact StatementNYSDOH utilizing existing local and regional staff.
This regulation adds monkeypox to the list of diseases that health careCompliance Costs:
providers must report to public health authorities and submit laboratory

No initial capital costs of compliance are anticipated. Annual compli- specimens. The staff who are involved in reporting monkeypox at the local
ance costs will depend upon the number of monkeypox cases. The report- and State health departments are the same as those currently involved with
ing of monkeypox should have a negligible to modest effect on the esti- reporting, monitoring and investigating other communicable diseases.
mated cost of disease reporting by hospitals, but the exact cost cannot be Similarly, existing staff at the local and State health departments collect
estimated. The cost would be less for physicians and other small busi- and submit monkeypox specimens, and current State laboratory staff test
nesses. Isolation authority, and the related costs, may also need to be monkeypox specimens. Since monkeypox is a newly emerging disease, it
invoked by local governments. The magnitude of these costs is dependent is not possible to accurately predict the extent of any outbreak and the
on the number of monkeypox cases in New York State. degree of additional demands it will place on existing staff. The NYSDOH

Human and animal monkeypox testing is currently conducted only at has determined that this regulatory change will not have a substantial
the NYSDOH Wadsworth Laboratory and the CDC. Costs to hospitals, adverse impact on jobs and employment.
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applications submitted on or prior to the 20th day of such month. For
applications submitted after the 20th day of a month, coverage shall beInsurance Department issued no later than the first of the month next following. Dependent
children up to at least age 19 and full-time students up to at least age 23
shall be considered eligible dependents under qualifying health insurance
contracts.EMERGENCY (e) Health maintenance organizations and participating insurers shall

RULE MAKING provide applicants which have failed to demonstrate eligibility with a
written notice of denial which clearly sets forth the basis for the denial.

Healthy New York Program (f) Health maintenance organizations and participating insurers must
I.D. No. INS-46-03-00004-E submit monthly enrollment reports which detail total enrollment in the

Healthy New York program in the format specified by the superintendent.Filing No. 1241
Such reports shall identify the health maintenance organization’s or partic-Filing date: Nov. 10, 2003
ipating insurer’s total enrollment in the Healthy New York program as ofEffective date: Nov. 10, 2003
the first day of the following month and must be submitted to the superin-

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- tendent no later than the fifteenth day of the following month.
cedure Act, NOTICE is hereby given of the following action: (g) In the event that the enrollment in the small employer or individual
Action taken: Amendment of sections 362-2.3 and 362-4.3 (Regulation Healthy New York program is suspended pursuant to section 4327(k) of
171) of Title 11 NYCRR. the Insurance Law, participating insurers and health maintenance organi-
Statutory authority: Insurance Law, sections 201, 301, 1109, 3201, zations shall:
3216, 3217, 3221, 4235, 4303, 4304, 4305, 4318, 4326 and 4327 (1) notify applicants that enrollment has been suspended; and

(2) maintain a waiting list to be filled in the order of receipt in theFinding of necessity for emergency rule: Preservation of public health
event that enrollment is reactivated.and general welfare.

(h) Commencing June 1, 2001, if monthly enrollment reports indicateSpecific reasons underlying the finding of necessity: It is estimated that
that a given health maintenance organization or participating insurer’s totalapproximately 3 million New York citizens currently do not have health
enrollment under qualifying individual health insurance contracts exceedsinsurance coverage. The problem of the uninsured in New York has re-
50% of that health maintenance organization’s or participating insurer’scently been exacerbated by recent events impacting the stability of the
total enrollment in the Healthy New York program, the health maintenancestate’s labor market and access to employer-based health insurance. Chap-
organization or participating insurer may submit a request to the superin-ter 1 of the Laws of 1999 authorized the development of the Healthy New
tendent to suspend the issuance of its qualifying individual health insur-York Program for the purpose of bringing affordable health insurance
ance contracts. If approved by the superintendent, the suspension shall takecoverage to currently uninsured working people meeting certain eligibility
effect on the date specified by superintendent and shall be for the periodcriteria. The program’s target population of currently uninsured workers is
specified by the superintendent. A participating insurer or health mainte-difficult to reach without effective marketing and facilitated enrollment
nance organization that has received approval to issue such a suspensionstrategies. For this reason, it is necessary to develop a standardized appli-
shall:cation which must be accepted by all health maintenance organizations

(1) notify applicants that enrollment has been suspended;participating in the program. This standardized application can be widely
(2) maintain a waiting list to be filled in the order of receipt in thedisseminated for the purpose of reaching those in need of health insurance.

event that enrollment is reactivated; andWith the introduction of a standardized process, channels of distribution
for the Healthy New York application may include the Healthy New York (3) on a quarterly basis, submit reports detailing the claims experi-
website, the Healthy New York hotline, the Healthy New York consumer ence of the Healthy New York product. Such reports shall segregate the
guide, chambers of commerce and facilitated enrollment strategies. The claims experience of qualifying individuals from the claims experience of
requirements for demonstrating income eligibility have also been modified qualifying small employers and individual proprietors.
in order to eliminate some complexity from the application process. Con- (i) An enrollment suspension pursuant to section 4327(k) of the Insur-
sequently, it is critical for this regulation to be adopted as promptly as ance Law or pursuant to subsection (h) of this section shall not preclude the
possible. For the reasons stated above, this rule must be promulgated on an addition of dependents or new employees to existing qualifying health
emergency basis for the furtherance of the public health and general insurance contracts. Additionally, an enrollment suspension shall not pre-
welfare. vent the enrollment of persons exercising a statutory right of conversion to

a qualifying individual insurance contract.Subject: Healthy New York Program.
(j) Nothing herein is intended to preclude, diminish or in any wayPurpose: To simplify the Healthy NY application process by requiring

impair the involvement of chambers of commerce, trade associations andhealth maintenance organizations and participating insurers to accept sim-
other similar entities in the Healthy New York Program in any mannerplified, standardized Healthy NY applications provided by the Insurance
otherwise permitted by law or regulation.Department that will facilitate the appropriate enrollment and ease admin-

Section 362-4.3 is hereby amended to read as follows:istrative processes.
§ 362-4.3 Verification of net household income.Text of emergency rule: Section 362-2.3 is hereby amended to read as
(a) To qualify for coverage under the Healthy New York program,follows:

individual proprietors and working uninsured individuals must satisfy the§ 362-2.3 Enrollment.
household income criteria set forth in Sections 4326(c)(1)(A)(ii) and(a) Applications for qualifying health insurance contracts shall be made
4326(c)(3)(A)(iii) of the Insurance Law. For the purpose of determiningdirectly to health maintenance organizations and participating insurers.
household income eligibility, household members shall include the appli-(b) Health maintenance organizations and participating insurers shall
cant, the applicant’s legal spouse if residing in the household and anyprovide all necessary information and enrollment forms when requested by
children eligible for coverage under the policy. Income received by theapplicants.
applicant[, their] and the applicant’s  legal spouse [and any other family(c) Health maintenance organizations and participating insurers shall
members] residing in the household shall be counted.collect the initial eligibility certifications required by section 4326(i) of the

(b) Income shall include, but shall not be limited to, the following:Insurance Law and necessary supporting documentation and shall be re-
(1) monetary compensation for services including wages, salary,sponsible for examination of such certifications and supporting documen-

commissions, overtime compensation, fees or tips;tation for verification that applicants meet applicable eligibility require-
(2) net income from farm and non-farm self-employment;ments. Health maintenance organizations and participating insurers shall
(3) Social Security payments or benefits;accept any standardized application form that may be prescribed by the
(4) dividends, interest on savings or bonds, regular income fromsuperintendent.

estates or trusts, or net rental income;(d) Unless the superintendent suspends enrollment in the Healthy New
(5) unemployment compensation;York program pursuant to section 4327(k) of the Insurance Law or ap-
(6) government, civilian employee or military retirement or pensionproves a request to suspend qualifying individual enrollment pursuant to

or veteran’s payments;subsection (h) of this section, all applicants meeting eligibility criteria shall
(7) private pension or annuity;be accepted and coverage must be issued on the first day of the month next

succeeding the date a complete application has been submitted for all (8) alimony or child support payments received;
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(9) regular contributions from persons not living in the household; tremendous working relationship with the participating insurers, the New
York State Insurance Department was able to obtain valuable input in(10) net royalties; and
reducing the complexity of the Healthy New York application process.(11) such other income as determined by the superintendent.
Interested parties recommended that standard application forms be created,(c) Income shall not include public assistance; SSI; foster care pay-
one for small employers and another for individuals/sole proprietors. Fur-ments; capital gains; any assets drawn down as withdrawals from a bank;
thermore, health maintenance organizations sought clarification on who isreceipts from the sale of property; or payments for compensation for
considered a household member. By creating simplified and standardizedinjury. Also excluded are non-cash benefits, such as employee fringe
Healthy New York applications to be accepted by all health maintenancebenefits, food or housing received in lieu of wages, and receipts from
organizations and participating insurers, the application process will befederal non-cash benefit programs.
eased, facilitating the appropriate enrollment of eligible small employers(d) Health maintenance organizations and participating insurers shall
and uninsured employed individuals. With simplified standard applica-collect such documentation as is necessary and sufficient to initially, and
tions accepted by all participating providers, the applications will be read-annually thereafter, verify that the household income requirements of the
ily available from a number of sources, reducing the timeframes involvedHealthy New York program have been satisfied. Such documentation may
in obtaining and completing an application. As a result, the eligibility andinclude, but not be limited to one or more of the following:
application procedures will be streamlined and will ease administrative(1) annual income tax returns and, if not prohibited by federal law
processes for both enrollees and providers, encouraging more to purchasefor purposes of income verification, the social security account number;
health insurance coverage. In addition, clarification on who is a household(2) paycheck stubs;
member eliminates confusion in determining household income, which is(3) written documentation of income from all employers; or other
necessary in ascertaining eligibility for Healthy New York Program.documentation of income (earned or unearned) as determined by the super-

3. Needs and benefits: The amendment to Part 362 of 11 NYCRR isintendent to be acceptable, provided however, such documentation shall
necessary to clarify eligibility for the Healthy New York Program and toset forth the source of such income.
simplify the application and administrative process for both enrollees andThis notice is intended to serve only as a notice of emergency adoption.
providers. Clarifying which persons are to be considered household mem-This agency intends to adopt the provisions of this emergency rule as a
bers will eliminate the uncertainty involved in determining householdpermanent rule, having previously published a notice of proposed rule
income levels. The correct calculation of household income is crucial, asmaking, I.D. No. INS-46-03-00004-P, Issue of November 19, 2003. The
this is a major component in determining eligibility for Healthy New York.emergency rule will expire February 7, 2004.
Simplified standardized application forms will streamline the eligibilityText of emergency rule and any required statements and analyses may and administrative process facilitating enrollment. These provisionsbe obtained from: Terri Marchon, Insurance Department, 25 Beaver St., should enhance the implementation and operation of the Healthy NewNew York, NY 10004, (212) 480-5262, e-mail: TMarchon@ins. York Program while improving the efficiency that individuals and smallstate.ny.us employers will have to access comprehensive health insurance, as the

Regulatory Impact Statement standard application forms will be made available from many sources.
1. Statutory authority: The authority for the amendment to 11 NYCRR 4. Costs: The enacting legislation for the Healthy New York Program

362 is derived from sections 201, 301, 1109, 3201, 3216, 3217, 3221, requires that health maintenance organizations and participating insurers
4235, 4303, 4304, 4305, 4318, 4326 and 4327 of the Insurance Law. have a system in place to accept applications. This amendment will require
Sections 201 and 301 authorize the superintendent to prescribe regulations that they adjust their procedures in order to allow for the acceptance of a
interpreting the provisions of the Insurance Law as well as effectuating any standardized application form. A common request from insurers participat-
power granted to the superintendent under the Insurance Law, to prescribe ing in the Healthy New York Program has been that a small employer
forms or otherwise to make regulations. Section 1109 authorizes the super- standardized application form and an individual/sole proprietor standard-
intendent to promulgate regulations in effectuating the purposes and provi- ized application form be created. We would expect that any costs associ-
sions of the Insurance Law and Article 44 of the Public Health Law with ated with implementing the simplified application process would be mini-
respect to the contracts between a health maintenance organization and its mal since health maintenance organizations and participating insurers are
subscribers. Section 3201 authorizes the superintendent to approve acci- already required to accept applications for enrollment into Healthy New
dent and health insurance policy forms for delivery or issuance for delivery York. The standardized applications will be shorter and more easily under-
in this state. Section 3216 sets forth the standard provisions to be included stood by applicants. Since the standardized applications are shorter than
in individual accident and health insurance policies written by commercial those currently used in the marketplace, printing costs will be reduced.
insurers. Section 3217 authorizes the superintendent to issue regulations to Similarly, small business and individuals wishing to participate in the
establish minimum standards, including standards of full and fair disclo- Healthy New York program are currently obligated to complete an initial
sure, for the form, content and sale of accident and health insurance form certifying their eligibility for the program. This regulation will permit
policies. Section 3221 sets forth the standard provisions to be included in such applicants to satisfy this certification requirement by completing a
group or blanket accident and health insurance policies written by com- simplified, standardized application form which will be more readily avail-
mercial insurers. Section 4235 defines group accident and health insurance able. This amendment does not impose any additional costs upon small
and the types of groups to which such insurance may be issued. Section businesses and individuals applying to the program. There will be no costs
4303 sets forth benefits that must be covered under accident and health to local governments associated with this amendment.
insurance contracts. Section 4304 includes requirements for individual

5. Local government mandates: This amendment imposes no newhealth insurance contracts written by non-profit corporations. Section 4305
mandates on any county, city, town, village, school district, fire district orincludes requirements for group health insurance contracts written by not-
other special district.for-profit corporations. Section 4326 authorizes the creation of a program

6. Paperwork: This amendment will not impose any additional report-to provide standardized health insurance to qualifying small employers and
ing requirements.qualifying working uninsured individuals. Section 4327 creates two stop-

7. Duplication: There are no known federal or other states’ require-loss funds from which health maintenance organizations and participating
ments that duplicate, overlap, or conflict with this regulation.insurers may receive reimbursement for certain claims paid on behalf of

members covered under qualifying health insurance contracts and autho- 8. Alternatives: Throughout, input was sought from interested parties
rizes the superintendent to prescribe regulations to implement the estab- including consumer groups; health plan associations; business groups;
lishment of such funds. associations groups; local chambers of commerce and academics. The

2. Legislative objectives: A significant number of New York residents amendment is primarily designed to provide clarification of eligibility
are currently uninsured. Due in part to the rising cost of health insurance criteria by eliminating uncertainty in determining household income
coverage, many small employers are currently unable to provide health levels. The amendment also eases the application process by simplifying
insurance coverage to their employees. A large portion of New York administrative processes for both enrollees and providers. The small em-
State’s uninsured population is made up of individuals employed in small ployer and individual/sole proprietor standardized applications will
businesses. The Legislature enacted Chapter 1 of the Laws of 1999 to streamline the eligibility and enrollment process facilitating the appropri-
provide for the Healthy New York Program, which was a new initiative ate enrollment of eligible individuals and employees into the Healthy New
designed to encourage small employers which do not currently provide York program, thus reducing the number of uninsureds in the state. A
health insurance coverage to their employees to offer such coverage and common request from insurers participating in the Healthy New York
also designed to make coverage available to uninsured employees whose Program has been that simplified, standardized application forms be cre-
employers do not provide group health insurance coverage. As a result of a ated.
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9. Federal standards: There are no known federal standards addressing quired to collect and examine Healthy New York Program applications in
the programs addressed in this amendment. order to verify that applicants for the Healthy New York Program meet all

applicable eligibility requirements. Insurers that voluntarily choose to par-10. Compliance schedule: These changes were previously effectuated
ticipate in this market must do so under the same terms and conditions asthrough an emergency filing of this amendment, and the health plans have
health maintenance organizations. This amendment will require Healthalready been in successful compliance with these changes. As health
Maintenance Organizations and Participating Insurers to accept a simpli-maintenance organizations and participating insurers already have begun
fied standardized application for the Healthy New York Program. Healthutilizing the State’s standardized application forms, compliance should be
Maintenance Organizations and Participating Insurers will have to adjustundemanding.
their Healthy New York application screening processes and procedures toRegulatory Flexibility Analysis
accommodate the introduction of this standardized form. Small businesses1. Effect of rule: The Healthy New York Program was designed to
and individuals wishing to participate in the Healthy New York Programprovide small employers, including individual proprietors, with an option
will now be permitted to utilize the standardized form in order to meet theto purchase comprehensive health insurance at a premium rate which will
requirement imposed by the enacting legislation that they provide an initialbe favorably impacted by the availability of state funded stop loss relief.
certification as to their eligibility for the program. However, because theseThe program is available to qualifying small employers that do not cur-
requirements apply to both rural and non-rural entities, this regulation doesrently offer group health insurance coverage if they have fifty or fewer
not impose any requirement that would be unique to rural areas.eligible employees and if 30 percent of their eligible workforce earns

3. Costs: The enacting legislation for the Healthy New York Programannual wages of $30,000 or less. Individual proprietors must meet speci-
requires that Health Maintenance Organizations and Participating Insurersfied household income requirements. The amendment will affect qualify-
have a system in place to accept applications. This amendment will requireing small employers, including individual proprietors, by providing them
that they adjust their procedures in order to allow for the acceptance of awith access to a standardized, streamlined application process for the
standardized application form. We would expect that any costs associatedHealthy New York Program. The amendment will also simplify the in-
with implementing this simplified application process would be minimal,come eligibility requirements of the Healthy New York Program for the
since the affected organizations are already required to process Healthypurpose of further simplifying the application process. The amendment
New York applications. Similarly, small business and individuals wishingwill not affect local governments. The proposed regulation will also affect
to participate in the Healthy New York Program are currently obligated tohealth maintenance organizations and licensed insurers in New York State,
complete an initial form certifying their eligibility for the program. Thisnone of which fall within the definition of small business as found in
amendment will permit such applicants to satisfy this certification require-Section 102(8) of the State Administrative Procedure Act, because there
ment by completing a standardized application form. This amendmentare none which are both independently owned and have under 100 employ-
does not impose any additional costs upon small businesses and individu-ees.
als applying to the program. Since these requirements apply to both rural2. Compliance requirements: Qualifying small employers and individ-
and non-rural entities, the amendment does not impose any impact uniqueual proprietors wishing to participate in the Healthy New York Program
to rural areas.may utilize the standardized application for the purpose of certifying initial

4. Minimizing adverse impact: Because the same requirements apply toeligibility for the program. Supporting documentation of eligibility may be
both rural and non-rural entities, the amendment will impact all affectedrequired, as appropriate.
entities the same. Furthermore, the impact of the amendment should ulti-3. Professional services: The qualifying small employer and individual
mately be a favorable one, since it simplifies and shortens the applicationproprietor should not require professional services to comply with the
process.amendment.

5. Rural area participation: This Notice is intended to provide small4. Compliance costs: The implementing legislation requires that small
businesses, local governments, and public and private entities in rural andbusinesses wishing to participate in the Healthy New York Program com-
non-rural areas with the opportunity to participate in the rule-makingplete an initial form certifying as to their eligibility to participate in the
process.program. Any costs associated with completing this form should be mini-
Job Impact Statementmal since the information requested in support of an applicant’s eligibility
This amendment will not adversely impact jobs or employment opportuni-certification should be readily available to the small employer. This regula-
ties in New York State. This amendment is intended to improve access totory amendment designed to simplify the application process for small
comprehensive health insurance for individuals, the working uninsuredemployers will not impose any additional costs. The amendment imposes
and small employers through the simplification of the Healthy New Yorkno costs to local governments.
application process and clarification of household income determinations.5. Economic and technological feasibility: The Healthy New York

Program is designed to make health insurance premiums more affordable
EMERGENCYto small businesses. Compliance with the amendment should be economi-

cally and technologically feasible for small businesses since it merely RULE MAKING
allows small businesses to utilize a simplified and standardized application

Physicians and Surgeons Professional Insurance Merit Ratingform in order to demonstrate eligibility for the Healthy New York Pro-
Plansgram.

6. Minimizing adverse impact: The amendment minimizes the adverse I.D. No. INS-47-03-00004-E
impact on small employers by requiring health maintenance organizations Filing No. 1237
and insurers, which are not small businesses within the definition of Filing date: Nov. 7, 2003
Section 102(8) of the State Administrative Procedure Act to accept a Effective date: Nov. 7, 2003
simplified standardized application to verify a small employer’s eligibility

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-for participation in the Healthy New York Program.
cedure Act, NOTICE is hereby given of the following action:7. Small business and local government participation: This Notice is
Action taken: Amendment of Part 152 (Regulation 124) of Title 11intended to provide small businesses, local governments, and public and
NYCRR.private entities in rural and non-rural areas with the opportunity to partici-

pate in the rule-making process. Statutory authority: Insurance Law, sections 201, 301 and 2342(d) and
(e) and L. 2002, ch. 1, section 42, part A as amended by L. 2002, ch. 82,Rural Area Flexibility Analysis
section 16, part J1. Types and estimated numbers of rural areas: Health maintenance
Finding of necessity for emergency rule: Preservation of general wel-organizations and insurers to which this regulation is applicable do busi-
fare.ness in every county of the state, including rural areas as defined under

Section 102(13) of the State Administrative Procedure Act. Small busi- Specific reasons underlying the finding of necessity: Section 42 of part
nesses and working uninsured individuals meeting the eligibility criteria A of Chapter 1 of the Laws of 2002, requires that any physician, surgeon or
for participation in the Healthy New York Program and individuals dentist who wants to participate in the excess medical malpractice insur-
purchasing coverage on the direct payment market are located in every ance program established by the Legislature in 1986 must participate in a
county of the state including rural areas as defined under Section 102(13) proactive risk management course. Section 42 authorized the superinten-
of the State Administrative Procedure Act. dent to promulgate regulations which provide for the establishment and

2. Reporting, recordkeeping and other compliance requirements; and administration of such plans. Section 42, as originally enacted on January
professional services: Health maintenance organizations are currently re- 25, 2002, established an effective date of July 1, 2003 for participation in
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these courses. However, on May 29, 2002, section 16 of part J of Chapter to the best interests of the people of New York. The regulation was to
82 of the Laws of 2002 was enacted and the effective date was amended to include reasonable standards to be applied to merit rating plans submitted
July 1, 2002. by insurers for approval by the Superintendent. Those standards are to be

used to arrive at premium rates, surcharges and discounts based on anIt is essential that this amendment be promulgated on an emergency
evaluation of the insured, geographical areas, specialties of practice, pastbasis so that insurers be made aware of the requirements for proactive risk
and prospective loss and expense experience for medical malpractice in-management courses and have the courses in place as soon as possible.
surance and any other factors deemed relevant in a system of merit rating.Insureds must be able to avail themselves of these courses as soon as

possible so that they may participate in the excess medical malpractice The objective of Section 2343(e) was to permit insurers to provide
insurance program. This is especially important for those insureds who are premium credits for successful completion of risk management programs
presently insured in the excess medical malpractice insurance program. It approved by the Superintendent.
is vital that their insurance be maintained on a continuous basis not only The objective of Section 42 of Part A of the Laws of 2002 was to
for their financial protection but also to preserve the rights of claimants require that all physicians, surgeons and dentists participating in the excess
who suffer injury as a result of medical malpractice. medical malpractice insurance program established by the Legislature

For the reasons cited above, this amendment is being promulgated on participate in a proactive risk management program.
an emergency basis for the preservation of the general welfare. An effective risk management program would provide insureds with an
Subject: Physicians and surgeons professional insurance merit rating overview of the causes of malpractice claims, emphasize communication
plans. skills and improved patient rapport skills, and focus on improving proce-

dures. This should reduce the frequency and severity of medical malprac-Purpose: To establish guidelines and requirements for medical malprac-
tice claims. The intent of this amendment is to effectuate that objective.tice merit rating plans and risk management plans.

3. Needs and benefits: The first amendment to Part 152 establishedSubstance of emergency rule: Section 152.1 is amended by adding para-
standards under which risk management programs may be approved by thegraph (e) which details the statutory authority for proactive risk manage-
Superintendent. Successful completion of approved risk management pro-ment programs.
grams permitted credits to be applied to physicians professional liabilitySection 152.2 is amended by adding definitions for the terms physician,
programs.excess medical malpractice program and insurer.

At the time that amendment was promulgated, all risk managementSection 152.6 contains the standards for risk management programs in
courses were conducted in a classroom setting in a lecture format. Sincewhich insureds participate in order to receive premium credits. This sec-
that time, advances in technology have made Internet-based home studytion is amended to provide that these courses may be offered in an internet-
courses available in an array of disciplines. Insurers have requested thatbased format.
they be permitted to take advantage of this technology and offer Internet-Section 152.7 is amended by specifying how risk management pro-
based risk management courses to their medical malpractice insureds.grams, provided in an internet-based format, may be implemented.
Offering Internet-based risk management courses will allow insureds in-Section 152.8 is renumbered to be Section 152.11 and a new Section
creased flexibility in participating in these courses. This may result in more152.8 is added to provide the standards for proactive risk management
insureds completing the courses, which should ultimately translate intoprograms which are provided for insureds who wish to qualify for the
better patient care and reductions in the incidence and cost of medicalexcess medical malpractice insurance programs established by the Legisla-
malpractice claims.ture.

The recently enacted Section 42 of Part A of Chapter 1 of the Laws ofA new Section 152.9 is added to provide coordination of the excess
2002, as amended by Section 16 of Part J of Chapter 82 of the Laws ofmedical malpractice risk management courses with risk management
2002 requires that, as of July 1, 2002, physicians, surgeons and dentistscourses that are offered for the purpose of providing premium credits.
participate in a proactive risk management program in order to be eligibleA new Section 152.10 is added to provide guidelines for insurers in
to participate in the excess medical malpractice insurance program estab-implementing risk management programs administered for insureds who
lished by the Legislature.wish to qualify for participation in the excess medical malpractice insur-

ance program established by the Legislature. 4. Costs: This rule imposes no compliance costs upon state or local
governments.Section 152.11 is amended to provide requirements for insurers con-

ducting audits of insureds or for insureds to conduct self-review surveys. A There are no additional costs imposed upon regulated parties by the
new provision is added requiring insurers to report, by territory and medi- provisions of this amendment since, for the purposes of obtaining a pre-
cal specialty, the number of insureds participating in risk management mium credit, insurers are not required to offer risk management courses to
programs who qualify for the excess medical malpractice insurance pro- their insureds, and those that offer risk management courses will not be
gram. required to include an Internet-based version. However, if they do offer

these courses, these provisions offer regulated parties another option inThis notice is intended to serve only as a notice of emergency adoption.
offering risk management courses to their insureds. It is likely that it isThis agency does not intend to adopt the provisions of this emergency rule
more cost effective to offer Internet-based risk management courses toas a permanent rule. The rule will expire February 4, 2004.
insureds in addition to, or in place of risk management courses in theText of emergency rule and any required statements and analyses may
lecture format. Courses conducted in a lecture format entail costs of hiringbe obtained from: Patricia Mann, Insurance Department, 25 Beaver St.,
instructors, printing course materials and renting physical settings that canNew York, NY 10004, (212) 480-5587, e-mail: pmann@ins.state.ny.us
accommodate, and are convenient to, as many insureds that are eligible toRegulatory Impact Statement
attend.1. Statutory authority: Sections 201 and 301 authorize the Superinten-

In addition, insured physicians taking the Internet-based courses woulddent to prescribe regulations interpreting the Insurance Law, and to effec-
not incur any transportation expenses that are associated with attendingtuate any power granted under the Insurance Law and to prescribe forms or
lecture format risk management courses. Furthermore, physicians wouldotherwise make regulations. Section 2343(d) provides that the Superinten-
not have to schedule time away from their practice since these coursesdent shall, by regulation, establish a merit rating plan for physicians
could be taken on line at virtually any time.professional liability insurance. Section 2343(e) provides that the Superin-

While insurers will incur additional costs when offering proactive risktendent may approve malpractice insurance premium reductions for in-
management programs for the purpose of insurer eligibility in the excesssured physicians who successfully complete an approved risk management
medical malpractice insurance program, the statute provides that thesecourse, subject to standards prescribed by the Superintendent by regula-
costs will be reimbursed from funds available pursuant to Section 51 oftion. Section 42 of Part A of the Laws of 2002, as amended by Section 16
Part A of Chapter 1 of the Laws of 2002. Reimbursement will be madeof Part J of Chapter 82 of the Laws of 2002, requires that all physicians,
according to procedures to be established by the Superintendent.surgeons and dentists participating in the excess medical malpractice in-

Although insurers have offered risk management programs, for thesurance program established by the Legislature in 1986 participate in a
purpose of obtaining premium credits, for almost ten years, there areproactive risk management program. Section 42 authorizes the Superinten-
additional requirements specified in Section 42 of Chapter 1 of the Laws ofdent to promulgate regulations which provide for the establishment and
2002 for proactive risk management courses.administration of these risk management courses.

The follow-up course component of the proactive risk management2. Legislative objectives: The objective of Section 2343(d) was the
course must be offered annually rather than every other year.establishment, by the Superintendent, by regulation, of a merit rating plan

for physicians professional liability insurance that was reasonable and not In order to satisfy the statutory requirement that these courses be
unfairly discriminatory, inequitable, violative of public policy or contrary proactive, insurers will also be required to conduct risk management audits
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annually, either by the insurer or by a self-review survey completed by the taken any quizzes and completed the required project. In addition, insureds
insured. There will be costs associated with developing the audit proce- will be given an individual password to use and the length of time spent on
dure, training people to conduct the audits, visiting insureds’ practice the Internet taking the course can be tracked by the insurer.
settings to do the audit and implementing any necessary follow-up proce- Since the proactive risk management course is required by statute, the
dures after the results of the audit are analyzed. Department could not consider the alternative of not implementing it.

Although an internet based format is not directly addressed in theThese new requirements must be incorporated into the course and the
mandatory statute, the rule provides for this option in order to providecourse must be submitted to the superintendent for approval.
flexibility to both insurers and physicians, surgeons and dentists who mustIn addition, Section 42 requires that, in order for a dentist to participate
take such courses to qualify for the excess medical malpractice insurancein the excess medical malpractice program, he or she must participate in a
coverage and to maintain consistency between the risk management creditproactive risk management program. Dental malpractice insurance carriers
course which is voluntary, and the course that must be taken by all insuredswill incur costs necessary to set up proactive risk management courses,
wishing to qualify for the excess medical malpractice insurance program.since up to this point the requirements of this Part with respect to risk

9. Federal standards: There are no minimum standards of the federalmanagement courses set up for purposes of premium credits did not apply
government for the same or similar areas.to them.

10. Compliance schedule: The provisions of this amendment will applyAlthough the statute does not permit insurers to assess any fees against
immediately. As required by statute, insurers must have a proactive riskinsureds for participating in these courses, insureds may have to schedule
management course available for their insureds in order for insureds totime away from their practice to participate in these risk management
participate in the excess medical malpractice insurance program. It iscourses. However, it should be noted that participation in a proactive risk
expected that insurers will be able to comply with the new provisions in amanagement course permits an insured to be issued one million dollars of
relatively short period of time since most medical malpractice insurersexcess medical malpractice insurance at no charge to himself/herself. It
already have had other risk management programs approved by the super-should also be noted that the aim of participation in risk management
intendent. In order to facilitate compliance with this statute, extensivecourses is to improve patient care which ultimately translates into better
discussions have been held by the Department with the major medicalpatient care which will reduce the frequency and severity of medical
malpractice insurers in this state and the Medical Society of the State ofmalpractice losses.
New York so that the content of the course relative to excess managementIn addition, it is anticipated that completion of the excess medical
will be consistent from course to course and also qualify for continuingmalpractice risk management program will allow an insured physician to
medical education credit.receive credit for Category 1 continuing medical education.

Since the offering of risk management courses for the purpose of5. Local government mandates: This rule does not impose any man-
premium credits is optional for insurers, there is no compliance scheduledates on local government.
with respect to the offering of these courses in an internet-based format. An6. Paperwork: There are paperwork requirements imposed by the pro-
insurer may offer an internet-based risk management course to its insuredsvisions of the amendment on insurers with respect to offering an internet
as soon as the Department determines that the course is in compliance withbased risk management course. An insurer that decides to offer an Internet-
the provisions of this Part.based risk management course will have to follow existing procedures for
Regulatory Flexibility Analysisobtaining the Superintendent’s approval of that course and submit required

The Insurance Department finds that this rule would not impose report-data on the number of insureds receiving the risk management credit.
ing, recordkeeping or other requirements on small businesses. The basisAlthough they are not regulated parties, an insured physician might be
for this finding is that this rule is directed to property/casualty insurancesubject to minimal paperwork requirements. If an insured physician takes
companies licensed to do business in New York State and self-insurers,an Internet-based risk management course, he or she must affirm that they
none of which fall within the definition of “small business”.were the person who actually took the course and that they are aware that

The Insurance Department has reviewed filed Reports on Examinationany premium credit granted by the insurer is based on this affirmation. Any
an Annual Statements of authorized property/casualty insures and deter-additional costs associated with the completion of this affirmation will be
mined that none of them would fall within the definition of “small busi-offset by the fact that the insured does not have to travel to and from a
ness”, because there are none which are both independently owned andlocation where any risk management course is offered in the lecture for-
have under one hundred employees. Self-insurers typically have to be largemat. It should also be noted that it is a voluntary decision by the insured to
enough to have the financial ability to self insure losses and the Depart-participate in any risk management course.
ment has never been provided information to indicate that nay of the self-With respect to the proactive risk management course, insurers will
insurers are small businesses.have to provide the follow-up course on an annual basis rather than every

This rule will also have no adverse economic impact on local govern-other year which will entail making more frequent arrangements concern-
ments and does not impose reporting, recordkeeping or other complianceing location, notification and presentation of the course if it is offered in a
requirements on local governments. The basis for this finding is that hislecture format. They will also have to develop new procedures for the
rule is directed at insurance companies, none of which are local govern-purposes of conducting audits and/or self-audits by insureds.
ments.Insurers will also be required to submit to the Department, on an annual

Although they are not regulated parties, this part affects physicians,basis, the number of insureds participating in proactive risk management
surgeons and dentists, some of whom may be considered small businesses,courses. However, this paperwork burden should be minimal since insurers
since they are required to attend proactive risk management courses if theyare already required to submit similar statistics regarding other risk man-
wish to be eligible to participate in the excess medical malpractice insur-agement courses.
ance program. This may entail scheduling time away from their medical7. Duplication: This amendment will not duplicate any existing federal
practice in order to participate in these courses. However, it should beor state law.
noted that participation in this course permits an insured to be issued one8. Alternatives: The alternative of not permitting Internet-based risk
million dollars of excess medical malpractice insurance at no charge tomanagement courses to be offered by insurers is not a viable alternative.
himself/herself. It should also be noted that the aim of participation in riskThe Department is of the opinion that technological advances in this area
management courses is to improve patient care which ultimately translatesshould be made available to insurers and insureds. By permitting the
into better patient care which will reduce the frequency and severity ofavailability of these types of courses, it is expected that more insured
medical malpractice losses.physicians will be able to take these courses and the benefits of risk

In addition, by providing insurers with the option to offer risk manage-management will improve the quality of care provided to their patients.
ment programs in an internet based format, physicians should be able toConsideration was given to permitting insurers to provide non-Internet-
save time and money by taking these courses in their home or office at abased home study courses to their insureds. However, the Department is of
time convenient to them as opposed to attending these courses whenthe opinion that such home study courses do not afford insurers the ability
conducted in a lecture format.to properly monitor the effectiveness of the course and to verify that the
Rural Area Flexibility Analysisinsured physician is actually taking the course as do other formats. Cur-

rently, when offering a risk management course in the lecture format, 1. Types and estimated number of rural areas: Insurers and self-insur-
attendance must be taken of participants both before and after the lecture ers covered by this regulation do business in every county in this state,
and admittance to the course is closed at a certain time after the start of the including rural areas as defined under Section 102 (1) of the State Admin-
course. With Internet-based risk management courses, the insured physi- istrative Procedure Act. Other affected parties, such as physicians, sur-
cian will be required to affirm that they have read the content of the course, geons and dentists, conduct their practices throughout the state.
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2. Reporting, recordkeeping and other compliance requirements: There This rule should not have any adverse impact on jobs and employment
are paperwork requirements imposed by the provisions of this amendment opportunities in this State since it merely sets forth guidelines that medical
on insurers with respect to offering an internet based risk management malpractice insurers must follow when developing statutorily prescribed
course. An insurer that decides to offer an Internet-based risk management proactive risk management programs that must be submitted to the Super-
course will have to follow existing procedures for obtaining the Superin- intendent for approval. It also permits insurers to offer risk management
tendent’s approval of that course and submit required data on the number courses in an internet-based format. 
of insureds receiving the risk management credit.

PROPOSED RULE MAKINGAlthough they are not regulated parties, an insured physician might be
subject to minimal paperwork requirements. If an insured physician takes NO HEARING(S) SCHEDULED
an Internet-based risk management course, he or she must affirm that they
were the person who actually took the course and that they are aware that Private Passenger and Commercial Automobile Statistical Plans
any premium credit granted by the insurer is based on this affirmation. Any

I.D. No. INS-47-03-00006-Padditional costs associated with the completion of this affirmation will be
offset by the fact that the insured does not have to travel to and from a PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
setting where any risk management course is offered in the lecture format. cedure Act, NOTICE is hereby given of the following proposed rule:
It should also be noted that it is a voluntary decision by the insured to Proposed action: Amendment of Parts 140, 141, 142, 143 and 144 (Reg-
participate in any risk management course. ulation 32-A) of Title 11 NYCRR.

With respect to the proactive risk management course, insurers will Statutory authority: Insurance Law, sections 201, 301, 2304, 2315,have to provide the follow-up course on an annual basis rather than every
2331, 2332, 2333 and 2334other year which will entail making more frequent arrangements concern-
Subject: Private passenger and commercial automobile statistical plans.ing location, notification and presentation of the course if it is offered in a
Purpose: To update and simplify requirements for the submission oflecture format. They will also have to develop new procedures for the
statistical plans and modifications of statistical plans for private passengerpurposes of conducting audits and/or self-audits by insureds.
and commercial automobile and with respect to the reporting of statisticalInsurers will also be required to submit to the Department, on an annual
data to the department or to officially designated statistical agents of thebasis, the number of insureds participating in proactive risk management
department.courses. However, this paperwork should have a minimal impact since
Text of proposed rule: The Title of Part 140 of Title 11 is repealed and ainsurers are already required to submit similar statistics regarding other
new title is added to read as follows:risk management courses.

PRIVATE PASSENGER AUTOMOBILE AND COMMERCIAL3. Costs: This rule imposes no compliance costs upon state or local
governments. AUTOMOBILE STATISTICAL PLANS

Sections 140.1, 140.2, 140.3, 140.4, 140.5, 140.7, and 140.9 throughIt is not expected that insurers would incur undue expenses in offering
140.38 are repealed.internet based risk management course to their insureds for the purpose of

obtaining premium credits. In fact, it is likely that it is more cost effective Part 140 is amended by adding new Sections 140.1 and 140.2, to read
to offer internet based risk management courses to insureds in addition to, as follows:
or in place of risk management courses in the lecture format. § 140.1 Purpose and applicability.

Insureds would not be unduly affected by participating in internet The purpose of this Part is to establish procedures for statistical plans
based risk management courses and would probably incur time and finan- for the reporting of private passenger automobile and commercial auto-
cial savings since they would be able to take these courses in their home or mobile statistical experience in order that this experience may be available
office at a time convenient to them. to the New York Insurance Department or to officially designated statisti-

cal agents of the department. This Part is applicable to insurers that writeInsurers will incur additional costs when offering proactive risk man-
direct private passenger automobile and commercial automobile insur-agement programs to insureds for the purpose of eligibility in the excess
ance business in the State of New York and to officially designated statisti-medical malpractice insurance program. However, the stature provides that
cal agents of the department.their costs will be reimbursed from statutory funds according to procedures

to be established by the Superintendent. Insurers must offer these courses § 140.2 General requirements.
on an annual basis and will be conducting risk management audits or have All private passenger automobile and commercial automobile insur-
insureds conduct self-audits. These new requirements are statutorily man- ance statistical plans subject to this Part must be filed and approved by the
dated but should not impose any undue hardships for insurers. Superintendent of Insurance prior to implementation.

However, it should be noted that participation in this course permits an Section 140.6 is renumbered to be Section 140.3 and is amended to
insured to be issued one million dollars of excess medical malpractice read as follows:
insurance at no charge to himself/herself. It should also be noted that the [§ 140.6] § 140.3 Calls for statistical experience.
aim of participation in risk management courses is to improve patient care [(a) Liability coverages.] Annual calls for detailed classification and
which ultimately translates into better patient care which will reduce the territorial experience for the private passenger automobile and commer-
frequency and severity of medical malpractice losses. cial  automobile liability, no-fault, uninsured/underinsured motorist, med-

It should also be noted that portions of the excess medical malpractice ical payments and physical damage coverages will be distributed to the
risk management programs will be reviewed by the Medical Society of the [carriers on or before March 1 of each year] insurers.  Such calls for
State of New York for qualification as Category 1 of continuing medical experience will require reports of experience to be made to the department
education credit. Therefore, an insured who successfully completes this or its officially designated statistical agent [not earlier than June 15 of that
course will qualify both for continuing medical education and for partici- year] in accordance with the time frames specified in the call.
pation in the excess medical malpractice insurance program. [(b) Physical damage coverages. Calls for detailed classification and

4. Minimizing adverse impact: The regulation applies to regulated territorial experience for the automobile physical damage coverages will
parties that do business throughout New York State and does not impose be made at least annually for the combined experience of one or more
any adverse impact on rural areas. Permitting insurers to offer risk man- calendar quarters. Such calls for experience will require reports of experi-
agement courses in an internet based format should benefit insureds in ence to be made to the department not earlier than 45 days after the close of
rural areas through savings of time and money. Instead of traveling to the last calendar quarter for which experience is to be reported.
central locations throughout the state to attend these courses in a lecture (c) All coverages. Calls for experience will require the reporting of
format, they can take the courses on computers in their home or office at a experience in no greater detail than is made available through compliance
time convenient to them. with the instructions contained in this plan and the use of the classification

5. Rural area participation: The Department met extensively with the and coding procedure set forth in this plan.]
major medical malpractice insurers in New York State to solicit their Section 140.8 is renumbered to be Section 140.4 and is amended to
opinions on the subject of proactive risk management programs. The read as follows:
Department also solicited input from the Medical Society of the State of [§ 140.8] § 140.4 Reinsurance.
New York in order that these courses would qualify for continuing medical Calls for experience will [require that on] relate to experience for 
education credit. Their comments were taken into account in developing direct business only. Therefore, the reports of experience shall not include
the provisions of this Part. premiums received from or losses paid to other carriers on account of
Job Impact Statement reinsurance assumed by the reporting carrier nor shall any deductions be
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made by the reporting carrier for premiums ceded to or for losses recov- The Insurance Department finds that this amendment would not im-
ered from other carriers on account of reinsurance ceded. pose reporting, recordkeeping or other requirements on small businesses

since the provisions of this Part only apply to property/casualty insurersParts 141, 142, 143, and 144 of Title 11 are repealed.
that write direct private passenger automobile and commercial automobileText of proposed rule and any required statements and analyses may
insurance business in the State of New York and to officially designatedbe obtained from: Benita Hirsch, Insurance Department, 25 Beaver St.,
statistical agents of the Insurance Department. The Insurance DepartmentNew York, NY 10004, (212) 480-5595, e-mail: bhirsch@ins.state.ny.us
has reviewed the filed Reports on Examination and Annual Statements ofData, views or arguments may be submitted to: Anthony Yoder, Insur-
property/casualty insurers as well as the financial statements of the statisti-ance Department, 25 Beaver St., New York, NY 10004, (212) 480-5500, e-
cal agents subject to this amendment. Based on this review, the Depart-mail: ayoder@ins.state.ny.us
ment believes that none of them come within the definition of “smallPublic comment will be received until: 45 days after publication of this
business” contained in section 102(8) of the State Administrative Proce-notice.
dure Act because there are none which are both independently owned andRegulatory Impact Statement have under 100 employees.

1. Statutory authority: Sections 201, 301, 2304, 2315, 2331, 2332, This rule will also have no adverse economic impact on local govern-
2333, and 2334 of the Insurance Law. Sections 201 and 301 authorize the ments and does not impose reporting, recordkeeping or other compliance
Superintendent to prescribe regulations interpreting the Insurance Law as requirements on local governments. The basis for this finding is that this
well as effectuating any power granted to the Superintendent under the rule is directed at insurance companies and statistical agents, which are not
Insurance Law and to prescribe forms or otherwise make regulations. local governments.
Section 2304 provides that insurers may rely on statistical data in support

Rural Area Flexibility Analysisof a filing. Section 2315 gives the Superintendent the authority to pre-
1. Types and estimated numbers of rural areas: This amendment ap-scribe, by regulation, the format of statistical plans in accordance with

plies to property/casualty insurers licensed to do business in New Yorkestablished classifications. Section 2331 provides that insurers may rely on
State and to designated statistical agents of the Insurance Department. Thestatistical data in the development of motor vehicle comprehensive insur-
insurers do business in every county in this state and the statistical agentsance rates. Sections 2332, 2333, and 2334 provide that insurers may rely
provide services for these insurers in every county in this state, includingon statistical data in the development of non-commercial private passenger
rural areas as defined under State Administrative Procedure Act Sectionautomobile insurance rates.
102(13).2. Legislative objectives: Pursuant to Section 2315 of the Insurance

2. Reporting, recordkeeping and other compliance requirements, andlaw, the Superintendent has the authority to prescribe the format of statisti-
professional services: There is no additional paperwork required as a resultcal plans in accordance with established classifications. Based on Sections
of this amendment.2331, 2332, 2333, and 2334 it is clear that statistical data is important for

3. Costs: This rule imposes no compliance costs on state or localboth regulators and insurers. Such data is important for regulators to
governments. There will be no additional costs incurred by the Insurancemonitor the experience of the automobile markets in general and of indi-
Department.vidual classifications in particular. For insurers that do not have sufficient

There should be no compliance costs to regulated parties for implemen-independent experience it is important for them to use statistical data to
tation of this amendment since regulated parties are already in compliance.base their loss costs. This regulation removes obsolete references and
The amendment merely updates and simplifies Regulation 32-A withprovides a simplified framework for approval and implementation of revi-
respect to the requirements for the submission and modification of statisti-sions to statistical plans as market conditions warrant.
cal plans for private passenger and commercial automobile as well as the3. Needs and benefits: Parts 140, 141, 142, 143, and 144 (Regulation
reporting of statistical data to the Insurance Department or to officiallyNo. 32-A of Title 11 NYCRR). Many of the existing provisions are
statistical agents of the Insurance Department.outdated and do not accurately reflect the current statistical plans in effect

4. Minimizing adverse impact: This amendment applies uniformly tofor private passenger automobile and commercial automobile insurance.
regulated parties that do business in both rural and nonrural areas of NewFurthermore, the cumbersome nature of the existing provisions lends itself
York State. This amendment does not impose any additional burden onto confusion on the part of insurers and officially designated statistical
persons located in rural areas, and the Insurance Department does notagents of the Department. Therefore, it is necessary for the regulation to be
believe that it will have an adverse impact on rural areas. In fact, thisupdated and simplified to avoid inconsistency and confusion and to reflect
amendment should benefit insurers throughout New York State by remov-the procedures that are currently being followed by the Department and the
ing obsolete references and by simplifying the regulation, thus avoidingindustry. By eliminating the specific statistical codes from the regulation
confusion.and by clarifying that the Insurance Department must approve all statistical

5. Rural area participation: This agency action appeared as a proposalplans, the industry will benefit by having the flexibility to appropriately
in the Insurance Department’s January 2003 Regulatory Agenda.modify the plans as market conditions warrant while being in conformity
Job Impact Statementwith the revised wording of the regulation.
The proposed amendment should have no negative impact on jobs or4. Costs: This rule imposes no compliance costs on state or local
economic opportunities in New York State. The amendment merely up-governments. There will be no additional costs incurred by the Insurance
dates and simplifies the regulation to reflect the existing requirements withDepartment.
respect to private passenger and commercial automobile statistical plansThere should be no compliance costs for implementation of this
and does not add any new requirements for regulated parties.amendment since the insurers and the statistical agents are already comply-

ing with the proposed provisions.
5. Local government mandates: This rule does not impose any pro-

gram, service, duty or responsibility upon a city, town or village, or school
or fire district.

6. Paperwork: There is no additional paperwork required as a result of
this amendment. Division of the Lottery

7. Duplication: This amendment will not duplicate any existing state or
federal rule.

8. Alternatives: The principal alternative was to not change the regula-
EMERGENCYtion. However, this would have continued the confusion caused by the

existence of obsolete provisions contained in the regulation. Another alter- RULE MAKING
native was to repeal the regulation, but the Department concluded that this

Video Lottery Gamingwas undesirable because the regulation is essential and only needed to be
simplified and made more flexible. I.D. No. LTR-47-03-00007-E

9. Federal standards: There are no minimum standards of the federal Filing No. 1244
government for the same or similar subject areas. Filing date: Nov. 10, 2003

10. Compliance schedule: No compliance schedule is necessary be- Effective date: Nov. 10, 2003
cause the amendments to these Parts do not add any new requirements for
regulated parties. PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
Regulatory Flexibility Analysis cedure Act, NOTICE is hereby given of the following action:
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Action taken: Amendment of Part 2836 of Title 21 NYCRR. lation to operate video lottery gaming, and their employees, as well as
gaming and non-gaming vendors that will supply goods and services toStatutory authority: Tax Law, section 1617-a
both the Division and the racetracks. Licensing procedures include finan-Finding of necessity for emergency rule: Preservation of general wel-
cial disclosure and, in some instances, background investigations for prin-fare.
ciples and key employees. Non-gaming vendors supplying goods andSpecific reasons underlying the finding of necessity: (1) The nature and
services below a certain threshold will not be required to undergo thelocation of the general welfare need:
licensing process, but will have to register as suppliers.The New York Lottery operates lottery games to fund education in

The racetracks, referred to in the regulations as video lottery gamingNew York State. The current financial situation in New York State is such
agents, will be required to submit business plans for approval by thethat funds are urgently needed to meet revenue shortfalls, particularly after
Division prior to licensing, and to establish a set of internal control proce-the September 11th disaster and the general economic downturn that
dures pursuant to guidelines provided by the Division. The agents will befollowed. It is projected that the operation of video lottery gaming in New
required to submit periodic financial reports and undertake other financialYork State may generate over $1 Billion for education annually when fully
controls. The regulations set forth the continuing obligations of videoimplemented. Any game delay that jeopardizes start up of video lottery
lottery gaming agents following licensure, and identify penalties that maygaming this fiscal year could result in a loss of approximately $1 to 4
be imposed on licensees for violation of the regulations.Million weekly in aid to education.

The regulations establish rules for the conduct and operation of videoSince passage of the legislation in October 2001 authorizing the Divi-
lottery gaming. Movement of the terminals is closely regulated, and sur-sion to license the operation of video lottery gaming at racetracks around
veillance and security systems are established at each facility.New York State, the Division has worked diligently with contractors and
This notice is intended to serve only as a notice of emergency adoption.racetrack owners to develop the game and the gaming facilities. With
This agency intends to adopt this emergency rule as a permanent rule andcommencement of gaming anticipated sometime around the end of this
will publish a notice of proposed rule making in the State Register at someyear, the Division continues to finalize the gaming product and to work
future date. The emergency rule will expire February 7, 2004.with the racetracks to design their business operations. These regulations
Text of emergency rule and any required statements and analyses mayare a result of that product development, and have only now been com-
be obtained from: Susan E. Beaudoin, Counsel, Division of the Lottery,pleted. Consequently, this is the earliest the regulations could have been
One Broadway Center, Schenectady, NY 12301-7500, (518) 388-3408, e-drafted, leaving inadequate time prior to the anticipated start date to com-
mail: sbeaudoin@lottery.state.ny.usply with the normal rulemaking procedure set forth in the State Adminis-

trative Procedure Act Section 202(1). Regulatory Impact Statement
(2) Description of the cause, consequences, and expected duration of 1. Statutory Authority: On October 31, 2001, Governor Pataki signed

the need to file emergency rules: into law Part C of Chapter 383 of the Laws of 2001, as amended by
The cause of the need is set forth in paragraph #1 above. The conse- Chapter 85 of the Laws of 2002, as amended by Chapters 62 and 63 of the

quence of filing this emergency rulemaking is that the Division will begin Laws of 2003, codified as 1617-a and 1612 of the New York State Tax
to generate needed aid to education through the operation of video lottery Law, which authorizes the New York State Division of the Lottery (“Divi-
gaming. In July 2003, the first draft of these regulations was published. sion”) to license the operation of video lottery gaming at racetrack loca-
The Division received a number of comments during the public comment tions around the state. That legislation directs the Division to promulgate
period. Revisions to the proposed regulations based on comments received regulations allowing for the licensed operation of video lottery gaming.
from the public and arising from internal product development are in- These regulations fulfill that mandate, enabling the licensing and operation
cluded in these emergency regulations. The Division intends to file shortly of video lottery gaming at authorized racetracks.
a Notice of Revised Rulemaking pursuant the State Administrative Proce- 2. Legislative Objectives: These proposed regulations advance the
dure Act Section 202(4-a) to continue the normal rulemaking procedures legislative objective of raising additional revenue for education by estab-
relative to these regulations. lishing video lottery gaming.

(3) Compliance with the requirements of § 202(1) of the State Admin- 3. Needs and Benefits: The regulations satisfy a legislative mandate
istrative Procedure Act would be contrary to the public interest because it directing the Division to promulgate regulations for the design, licensing
would delay implementation of the game and deprive the state of needed and implementation of video lottery gaming. Pursuant to a Memorandum
revenue to education. The approximately $1 to 4 Million in weekly aid to of Understanding between the Division and the Racing and Wagering
education lost this fiscal year by this delay would need to be taken from Board, potential duplicative licensing requirements for the racetrack em-
other revenue sources. ployees have been eliminated.

(4) Circumstances necessitate that the public and interested parties be The regulations set forth the manner in which the regulated community
given less than the minimum period of 30 days for notice and comment will be licensed to conduct video lottery gaming. Additionally, they de-
because any game delay would result in a loss of approximately $1 to 4 scribe the game operation, financial operations, terminal design, the man-
Million weekly this fiscal year in aid to education. As mentioned above, ner in which the security systems must operate, and certain requirements
the Division continues to finalize the gaming product and to work with the for the physical layout of the gaming facilities. These regulations provide
racetracks to design their business operations. These regulations are a the regulated community with the details and guidance to effectively
result of that product development, and have only now been completed. implement video lottery gaming in New York State.
Consequently, this is the earliest the regulations could have been finalized, While the Division considers video lottery gaming to be very similar to
leaving inadequate time prior to the anticipated start date to comply with other lottery games that the Division has successfully conducted for over
the normal rulemaking procedure set forth in the State Administrative twenty-five years, some components set it apart from those more tradi-
Procedure Act Section 202(1). Delaying the commencement of gaming for tional games. For example, most of the Division’s current licensed agents
the time needed to utilize the normal rulemaking process would mean a are food and beverage retailers. Video lottery gaming will require the
loss in aid to education of approximately $1 to 4 Million per week which Division to license racetrack venues as video lottery gaming agents, in
would have to be made up from other state revenues. addition to licensing video lottery gaming and non-gaming suppliers, as
Subject: Video lottery gaming. well as principals, key employees, and employees.
Purpose: To allow for the licensed operation of video lottery gaming. In furtherance of its statutory mandate to design a game that is compa-

rable to others in the industry, the Division has spent a considerableSubstance of emergency rule: Chapter 383 of the Laws of 2001 as
amount of time since the legislation was signed studying video lotteryamended by Chapter 85 of the Laws of 2002, as amended by Chapter 62 of
gaming venues in other states, namely, Delaware, Rhode Island, and Westthe Laws of 2003, codified as § 1617-a of the New York State Tax Law,
Virginia. In some respects, the video lottery gaming design in these regula-authorized the Division of the Lottery to license the operation of video
tions is modeled after those states; however, there are significant differ-lottery gaming at eligible racetracks around New York State. That legisla-
ences. For example, the video lottery games and the video lottery terminalstion directed the Division to promulgate rules and regulations for the
are designed to meet specific legal requirements unique in this state.licensing and operation of those games.

The regulations begin by setting forth the general provisions, construc- A Notice of Proposed Rulemaking was published in July 2003. Since
tion, and application of the rules. This section contains the definitions for that time, the game design has continued to develop during the start up
key terms that are used throughout the body of the document. phase of the project. Because of this, and based on comments received

Many of the regulations set forth the licensing procedures for the during the public comment period, it was necessary to revise the proposed
various participants needed to bring video lottery gaming into operation. regulations. These emergency regulations include the revisions. By way of
Licensees include the racetracks that are eligible under the enabling legis- example, sections were added authorizing the issuance of badges for tem-

16



NYS Register/November 26, 2003 Rule Making Activities

porary employees, expressly setting forth a procedure to request exemp- renew the application periodically. The application will follow a standard
tion from the regulations, and authorizing the video lottery gaming agents multi-state format used by other states that license similar gaming activi-
to use Division logos and other copyrighted material to advertise and ties. Completion of these applications will be a new responsibility for the
promote video lottery gaming at the licensed facilities. video lottery gaming agents, their principals, and key employees. Agents,

their principals and key employees will be required to provide moreIn response to comments received from prospective licensees, the
detailed disclosure than they have previously been required to provide forvideo lottery gaming agents were given increased latitude in managing
licensure. This level of disclosure is common in other gaming states.their business operations. For example, rather than adhering to internal
Provisional licenses will be granted under certain circumstances, so thatcontrols procedures prescribed by the Division, each agent will design
the licensing review process is not expected to pose a barrier to immediatetheir own in compliance with guidelines established by the Division.
entry into the business.License applications with minor deficiencies can be resubmitted without

The regulated vendors should be familiar with these licensing formsthe need to wait a lengthy resubmission time. If temporary employees are
and reporting requirements as they are similar to those required in otherneeded intermittently, they may utilize a badging system instead of under-
states where these vendors currently do business. In fact, gaming vendorsgoing a lengthy licensing process. Gaming agents will be able to utilize a
routinely have regulatory compliance departments to assist in fulfillmentDivision logo in their advertising program, and will be able to sell all
of these requirements.lottery products. Grammatical and formatting changes were made for

clarity and ease of use. Vendors supplying goods or services not directly related to gaming
must register to do business with the video lottery gaming agents. How-These regulations will assist the regulated parties to fully understand
ever, if their contracts exceed certain thresholds outlined in the regulations,and comply with all the requirements of the operation of video lottery
they will be required to undergo a full licensing procedure. In particular,gaming, while generating sales and revenue to aid education in the State of
non-gaming vendors will be required to submit license applications if anyNew York.
of the following conditions exist:4. Costs: This is a voluntary program. Members of the regulated com-

(a) the non-gaming vendor has a contract with a video lottery gamingmunity need only apply for licenses if they choose to enter into video
agent that exceeds $100,000.00 in any twelve (12) month period;lottery gaming. It is expected that the decision to apply for a license will

(b) the non-gaming vendor has contracts with more than one videoresult from the exercise of sound business judgment. 
lottery gaming agent that combined exceed $150,000.00 in any twelve (12)The regulations, as well as the legislation, require facilities be in
month period;conformance with state and local building codes. These requirements, in

(c) the non-gaming vendor has contract(s) for a portion of a videoaddition to the necessary changes to facilities to accommodate video
lottery gaming facility construction project that exceeds $500,000.00 inlottery terminals and related peripheral equipment, will result in each video
any twelve (12) month period;lottery gaming agent incurring construction costs.

(d) the non-gaming vendor has combined contracts for a portion ofAccording to data provided by the racetracks, total costs for new
more than one video lottery gaming facility construction project exceedingconstruction, rehabilitation of facilities and readying facilities for the in-
$1,000,000.00 within any twelve (12) month period.stallation of the video lottery terminals will approximate $240 million if all

Agents will be required to submit business plans that will include flooreligible venues participate. Each racetrack’s proposed project differs. The
plans of the gaming areas, staffing plans, internal control procedures,cost for each facility ranges from $4 million to over $100 million dollars.
marketing plans, and security plans. These will need to be updated periodi-The regulations require video lottery gaming agents housing over 2500
cally.terminals to equip the facility with an alternate emergency power source. It

is estimated that this could cost those agents an additional $250-$300 per In order to ensure the financial integrity and security of video lottery
video lottery terminal. The individual facilities will also be incurring gaming, the video lottery gaming agents will be required to develop inter-
closing costs and interest expenses on any funds borrowed to pay project nal control procedures, to undergo an auditing process and to submit
costs. Each track’s expenditures in readying the facility for compliance financial reports. These financial reports are produced during the regular
with the regulations include adequate heating, venting, air conditioning, course of business, and their submission should not prove burdensome.
cashier’s cages, electrical and communication upgrades. These will need to be updated periodically.

The racetracks will incur certain labor costs associated with operating 7. Duplication: This rule will not duplicate, overlap or conflict with any
video lottery gaming. The gaming facilities throughout the state are ex- State or Federal statute or rules. Currently, the New York State Racing and
pected to employ upwards of a total estimated 1900 people. Individual Wagering Board must license the operation of pari-mutuel wagering at the
gaming agents will be employing approximately 70 to 700 people. The racetracks as well as licensing racetrack employees. Because the operation
average number of employees at each facility is estimated to be over 240. of video lottery gaming is separate and distinct from pari-mutuel wagering,
Hourly wages are expected to range from minimum wage to $65 per hour, and further because only the Division may license the operation of video
with annual salaries ranging from $22,000 to $250,000. Total annual lottery gaming, dual licensing of the racetracks is not duplicative. Pursuant
payroll for each racetrack will range from $1.8 million to over $10.8 to a Memorandum of Understanding between the Division and that agency,
million, with an average payroll of over $6.6 million. potential duplicative licensing requirements for the racetrack employees

have been eliminated.There are other incidental costs that will be incurred by the video
8. Alternatives: In furtherance of its statutory mandate to design a gamelottery gaming agents. These include costs relative to providing sufficient

that is comparable to others in the industry, the Division has spent ainternal controls to satisfy Division guidelines as well as auditing, both
considerable amount of time since the legislation was signed studyingexpected to exceed what is currently in place at the racing facilities. It is
video lottery gaming venues in other states, namely, Delaware, Rhodeanticipated that most of these controls will be established through suffi-
Island, and West Virginia. In some respects, the video lottery gamingcient experienced racetrack personnel. Additional external auditing costs
design in these regulations is modeled on those states; however, there areare expected to average approximately $65,000 annually. 
significant differences. For example, the video lottery games and the videoMembers of the regulated community will be required to expend
lottery terminals are designed to meet specific legal requirements unique inmoney for licensing costs. Gaming vendors will be required to pay a
this state.$10,000 licensing fee to cover costs related to conducting background

Prior to publication of the first proposed regulations, members of theinvestigations of their principals and key employees. Principals and em-
regulated community were contacted and comments to the proposed draftployees will be required to pay approximately $100 to cover the cost of
regulations solicited. In response, the Division received hundreds of com-fingerprints.
ments that were carefully and thoroughly examined. These comments fellTotal costs for the State, the tracks and vendors for start up and a full
broadly into the following general categories: year of operations are estimated to be approximately $300 million, with

(a) That the requirements to become licensed and operate video lotterytotal revenue for the project for that time period estimated to be over $1.2
gaming appeared oftentimes unclear or vague;billion.

(b) That many of the requirements established in the proposed draft5. Local Government Mandates: No local mandates are imposed by
regulations were overly burdensome;rule upon any county, city, village, etc. The legislation permits local

(c) That the licensing authority of the Division was questionable;communities which have racetracks not expressly identified in the legisla-
tion to pass local laws authorizing video lottery gaming at racetracks in (d) That the regulations imposed excessive costs to satisfy unnecessary
their communities, if they so choose. regulatory requirements; and

6. Paperwork: The regulations require that the regulated entities com- (e) That the regulations contained definitions that were inconsistent,
plete a licensing application, including fingerprints, and to update and inaccurate or ambiguous.
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As a result of this outreach effort, a number of revisions were made and addition to the necessary changes to facilities to accommodate video
included in the first proposed regulations published in July 2003. The lottery terminals and related peripheral equipment, will result in each video
public comment period which followed elicited a number of comments lottery gaming agent incurring construction costs.
primarily from prospective licensees. Many of those comments proved Based on forecasted estimates provided by the racetracks themselves,
valuable in drafting these emergency regulations which both meet the total costs for new construction, rehabilitation of facilities and readying
needs of the regulated community while maintaining the high standards facilities for the installation of the video lottery terminals will exceed $240
established by the Division to operate and regulate its games. All com- million if all eligible venues participate. Each facility’s proposed project
ments received are available for public review by contacting Susan E. differs. The cost for each facility ranges is from $4 million to over $100
Beaudoin, Esq., Counsel, New York State Division of the Lottery at One million dollars. The regulations require video lottery gaming agents hous-
Broadway Center, P.O. Box 7500, Schenectady, New York 12301 or by ing over 2,500 terminals to equip the facility with an alternate emergency
calling 518-388-3408 or e-mailing to sbeaudoin@lottery.state.ny.us. power source. It is estimated that this will cost those agents an additional

While the majority of requests for revision were accommodated when- $250-$300 per installed video lottery terminal. The individual facilities
ever feasible, the Division did not accept any requests for change that in its will also be incurring closing costs and interest expenses on any funds
estimation would undermine the security and integrity of the game. For borrowed to pay project costs. Each track’s expenditures in readying the
example, when asked to make changes which would reduce the costs of facility for compliance with the regulations include adequate heating,
developing or operating their businesses, the Division generally accommo- venting, air conditioning, cashier’s cages, electric and communication
dated those requests when possible. Conversely, though comments were upgrades.
received that the stringent licensing application process was overly bur- The gaming facilities throughout the state are expected to employ
densome, the Division did not lessen these requirements. upwards of a total estimated 1900 people. Individual gaming agents will be

As another alternative, the Division entered into a Memorandum of employing between approximately 70 to 700 people. The average number
Understanding with the Racing and Wagering Board to avoid potential of employees at each facility is estimated to be over 240. Hourly wages are
duplicative licensing requirements for the racetrack employees. expected to range from minimum wage to $65 per hour, with annual hourly

salaries between $22,000 to $250,000. Total annual payroll for each race-9. Federal Standards: This rule will not duplicate, overlap or conflict
track will range from $1.8 million to over $10.8 million, with an averagewith any State or Federal statute or rules.
payroll of over $6.6 million.10. Compliance Schedule: The licenses must be issued prior to com-

There are other incidental costs which will be incurred by the videomencement of video lottery gaming. In many instances, the license appli-
lottery gaming agents. These include costs relative to providing sufficientcants will be issued provisional licenses immediately upon filing their
internal controls to satisfy Lottery guidelines as well as auditing, bothapplication. All requirements concerning the conduct and operation of
expected to exceed what is currently in place at the racing facilities. Thevideo lottery gaming must be complied with prior to actual commence-
majority of these controls are put in place through adequate experiencedment of the games and maintained on-goingly throughout the operation of
personnel and the personnel costs are set forth above. Additional externalthe games.
auditing costs are expected to average approximately $65,000 annually. Regulatory Flexibility Analysis

Members of the regulated community will be required to expend1. Effect of Rule: The Division of the Lottery finds that the rule will not
money for licensing costs. Gaming vendors will be required to pay aadversely affect local government. The rule will impact a number of
$10,000 licensing fee to cover costs related to conducting backgrounddifferent types of businesses: 
investigations of their principals and key employees. Principals and em-(a) Licensed racetracks: It is expected that the racetracks will employ
ployees will be required to pay approximately $100 to cover the cost ofgreater than 100 employees at their facilities and, therefore, are not small
fingerprints.businesses as that term is defined in New York State Administrative

5. Economic and Technological Feasibility: The economic and techno-Procedure Act 102; 
logical impact of these rules on local government is minimal. (b) Gaming vendors: Vendors wishing to supply gaming products and

There are no expected adverse economic or technological impact onservices must be licensed. These include the supplier of the central com-
small businesses in complying with these regulations.puter system that will support the video lottery games, the companies

6. Minimizing Adverse Impact: In the case of smaller, non-gamingsupplying the games and terminals, management companies and certain
vendor contracts, these vendors will not be required to comply with licens-leaders. It is anticipated that once video lottery gaming has commenced,
ing and background checks. Small businesses supplying non-gamingthese companies will recoup any costs associated with licensing and start-
goods and services pursuant to contracts valued at less than $25,000up;
annually will be exempt from any registration or licensing requirements,(c) Non-gaming vendors: Most vendors supplying goods and services
and businesses supplying non-gaming goods and services pursuant tonot directly related to gaming will be required to complete a registration
contracts valued at less than $100,000 will only need to complete a regis-process. However, if their contract exceeds a certain value, they will be
tration process.required to comply with licensing provisions. While it is difficult to esti-

7. Small Business and Local Government Participation: During the pre-mate all costs associated with doing business with a video lottery gaming
proposal stage of the regulatory process, members of the regulated com-agent, the costs of registration will be minimal. The costs of licensing,
munity were contacted and given the opportunity to participate in theshould that be necessary, will conform to the costs of licensing discussed in
formation of these regulations. The New York Lottery received numerousparagraph (c) below. However, non-gaming vendors who must undergo a
comments from members of the community, many of which were incorpo-licensing process will not be required to pay a licensing fee other than the
rated during the final drafting of the proposed regulations. After publica-costs of fingerprinting.
tion of the Notice of Proposed Rulemaking on July 16, 2003, the LotteryParticipation in video lottery gaming by any of these entities is volun-
received numerous comments mostly from prospective licensees, duringtary and it is expected they will use good business judgment when deciding
the public comment period. These emergency regulations include revisionswhether or not to participate in these games. It is expected there will be no
made to the regulations as a result of that comment period.adverse economic impact on any of these regulated businesses.
Rural Area Flexibility Analysis2. Compliance Requirements: These rules will not require small busi-

Many of the racetracks eligible for video lottery gaming licenses arenesses to complete burdensome forms or reports. To the extent that any
located within rural areas as that term is defined in New York Statesmall business becomes a non-gaming vendor to a video lottery agent, a
Executive Law Section 481(7): Batavia Downs in Genesee County, Fingercontract value threshold of $100,000 applies before licensing is necessary.
Lakes Racetrack in Ontario County, Saratoga Harness Track in SaratogaCompletion of the licensing application will be required. Certain small
County, and Monticello Racetrack in Sullivan County.vendors may not even be required to register.

However, the Division has determined that these regulations will im-3. Professional Services: It is not anticipated that any professional
pose no adverse impact on these rural areas. The rule places no additionalservices by a small business or local government will be needed to comply
requirements on racetracks, other businesses or communities locatedwith these proposed rules.
within the rural areas than it does on racetracks, businesses or communities4. Compliance Costs: This is a voluntary program. Members of the
located outside rural areas.regulated community need only apply for licenses if they choose to enter

The Division believes that there will be positive impact on these ruralinto video lottery gaming. It is expected that the decision to apply for a
areas, as this new industry brings increased levels of business and employ-license will result from the exercise of sound business judgment. 
ment to the communities.The regulations, as well as the legislation, require facilities be in

conformance with state and local building codes. These requirements, in Job Impact Statement
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The Division has determined that the rule will not have a substantial PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
adverse impact on jobs and employment opportunities. To the contrary, the cedure Act, NOTICE is hereby given of the following proposed rule:
agency has determined the rule will have a positive impact on jobs and Proposed action: The Public Service Commission is considering whether
employment opportunities. to approve or reject, in whole or in part, a proposal filed by Verizon New

According to estimates provided by the racetracks, it is anticipated that York Inc. and USA Easy Pay Phone for approval of an interconnection
racetracks, or gaming agents, throughout the state are expected to employ agreement executed on June 5, 2003.
upwards of 1900 people. Individual gaming agents will be employing Statutory authority: Public Service Law, section 94(2)
between approximately 70 to 700 people. The average number of employ- Subject: Interconnection of networks for local exchange service and ex-ees at each gaming facility (incremental over current operations) is esti- change access.mated to be over 240. Hourly wages are expected to range from minimum

Purpose: To review the terms and conditions of the negotiated agree-wage to $65 per hour, with annual salaries between $22,000 to $250,000.
ment.Total annual payroll for each racetrack will range from $1.8 million to over
Substance of proposed rule: Verizon New York Inc. and USA Easy Pay$10.8 million, with an average payroll of over $6.6 million. 
Phone have reached a negotiated agreement whereby Verizon New YorkIn addition to added employment from gaming operations, needed
Inc. and USA Easy Pay Phone will interconnect their networks at mutuallyconstruction to the racetrack facilities will generate many new jobs. Un-
agreed upon points of interconnection to provide Telephone Exchangedoubtedly, employment in the surrounding communities will increase to
Services and Exchange Access to their respective customers. The Agree-service the increased labor population and influx of patrons to the race-
ment establishes obligations, terms and conditions under which the partiestracks.
will interconnect their networks lasting until June 23, 2005, or as extended.
Text of proposed rule may be obtained from: Margaret Maguire, Public
Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223,
(518) 474-3204
Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Acting Secretary, Public Service Commission, Bldg. 3, Empire StatePublic Service Commission
Plaza, Albany, NY 12223-1350, (518) 474-6530
Public comment will be received until: 45 days after publication of this
notice.EMERGENCY
Regulatory Impact Statement, Regulatory Flexibility Analysis, RuralRULE MAKING Area Flexibility Analysis and Job Impact Statement
Statements and analyses are not submitted with this notice because theAgreement for Debtor in Possession Financing
proposed rule is within the definition contained in section 102(2)(a)(ii) of

I.D. No. PSC-47-03-00002-EA the State Administrative Procedure Act.
Filing date: Nov. 6, 2003 (03-C-1540SA1)
Effective date: Nov. 6, 2003

PROPOSED RULE MAKINGPURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action: NO HEARING(S) SCHEDULED
Action taken: The commission, on Nov. 6, 2003, adopted an order in

Interconnection Agreement between Verizon New York Inc. andCase 03-M-1551, approving the financing arrangement for Mirant Bowl-
Prepaytel, Inc.ine, L.L.C., Mirant Lovett, L.L.C. and Mirant NY-Gen, L.L.C.

Statutory authority: Public Service Law, section 69 I.D. No. PSC-47-03-00009-P
Finding of necessity for emergency rule: Preservation of public health,

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-public safety and general welfare.
cedure Act, NOTICE is hereby given of the following proposed rule:Specific reasons underlying the finding of necessity: Immediate ap-
Proposed action: The Public Service Commission is considering whetherproval of the financing is necessary to operate and maintain the generating
to approve or reject, in whole or in part, a proposal filed by Verizon Newfacilities and provide safe and reliable service.
York Inc. and Prepaytel, Inc. for approval of an interconnection agreementSubject: Agreement for debtor in possession financing.
executed on Sept. 30, 2003.Purpose: To secure funding for the maintenance and operation of gener-
Statutory authority: Public Service Law, section 94(2)ating facilities.
Subject: Interconnection of networks for local exchange service and ex-Substance of emergency rule: The Commission adopted as an emer-
change access.gency/permanent rule, a financing agreement sought by Mirant New York,

Inc., Mirant Bowline, L.L.C., Mirant Lovett, L.L.C. and Mirant NY-Gen, Purpose: To review the terms and conditions of the negotiated agree-
L.L.C. for the maintenance and operation of their generating facilities, ment.
subject to the terms and conditions set forth in the Order. Substance of proposed rule: Verizon New York Inc. and Prepaytel, Inc.
The agency adopted the provisions of this emergency rule as a perma- have reached a negotiated agreement whereby Verizon New York Inc. and
nent rule, pursuant to section 202(6)(c) of the State Administrative Proce- Prepaytel, Inc. will interconnect their networks at mutually agreed upon
dure Act because the purposes of the emergency measure would be frus- points of interconnection to provide Telephone Exchange Services and
trated if subsequent notice procedures were required. Exchange Access to their respective customers. The Agreement estab-

lishes obligations, terms and conditions under which the parties will inter-Text of emergency rule may be obtained from: Margaret Maguire,
connect their networks lasting until January 26, 2005, or as extended.Public Service Commission, Bldg. 3, Empire State Plaza, Albany, NY

12223-1350, (518) 474-3204 Text of proposed rule may be obtained from: Margaret Maguire, Public
Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223,
Area Flexibility Analysis and Job Impact Statement (518) 474-3204
Statements and analyses are not submitted with this notice because the rule Data, views or arguments may be submitted to: Jaclyn A. Brilling,
is within the definition contained in section 102(2)(a)(ii) of the State Acting Secretary, Public Service Commission, Bldg. 3, Empire State
Administrative Procedure Act. Plaza, Albany, NY 12223-1350, (518) 474-6530
(03-M-1551SA1) Public comment will be received until: 45 days after publication of this

notice.
PROPOSED RULE MAKING Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural

NO HEARING(S) SCHEDULED Area Flexibility Analysis and Job Impact Statement
Statements and analyses are not submitted with this notice because the

Interconnection of Networks between Verizon New York Inc. and proposed rule is within the definition contained in section 102(2)(a)(ii) of
USA Easy Pay Phone the State Administrative Procedure Act.
I.D. No. PSC-47-03-00008-P (03-C-1541SA1)
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Public comment will be received until: 45 days after publication of thisPROPOSED RULE MAKING
notice.

NO HEARING(S) SCHEDULED Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job Impact StatementInterconnection Agreement between Verizon New York Inc. and
Statements and analyses are not submitted with this notice because theWestelcom Network, Inc.
proposed rule is within the definition contained in section 102(2)(a)(ii) of

I.D. No. PSC-47-03-00010-P the State Administrative Procedure Act.
(03-C1543SA1)PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-

cedure Act, NOTICE is hereby given of the following proposed rule: PROPOSED RULE MAKINGProposed action: The Public Service Commission is considering whether
NO HEARING(S) SCHEDULEDto approve or reject, in whole or in part, a proposal filed by Verizon New

York Inc. and Westelcom Network, Inc. for approval of an interconnection
Interconnection Agreement between Verizon New York Inc. andagreement executed on Sept. 30, 2003.
Norvergence, Inc.Statutory authority: Public Service Law, section 94(2)
I.D. No. PSC-47-03-00012-PSubject: Interconnection of networks for local exchange service and ex-

change access.
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-

Purpose: To review the terms and conditions of the negotiated agree- cedure Act, NOTICE is hereby given of the following proposed rule:
ment.

Proposed action: The Public Service Commission is considering whetherSubstance of proposed rule: Verizon New York Inc. and Westelcom to approve or reject, in whole or in part, a proposal filed by Verizon New
Network, Inc. have reached a negotiated agreement whereby Verizon New York Inc. and Norvergence, Inc. for approval of an interconnection agree-
York Inc. and Westelcom Network, Inc. will interconnect their networks at ment executed on Oct. 6, 2003.
mutually agreed upon points of interconnection to provide Telephone

Statutory authority: Public Service Law, section 94(2)Exchange Services and Exchange Access to their respective customers.
Subject: Interconnection of networks for local exchange service and ex-The Agreement establishes obligations, terms and conditions under which
change access.the parties will interconnect their networks lasting until June 23, 2005, or
Purpose: To review the terms and conditions of the negotiated agree-as extended.
ment.Text of proposed rule may be obtained from: Margaret Maguire, Public
Substance of proposed rule: Verizon New York Inc. and Norvergence,Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223,
Inc. have reached a negotiated agreement whereby Verizon New York Inc.(518) 474-3204
and Norvergence, Inc. will interconnect their networks at mutually agreedData, views or arguments may be submitted to: Jaclyn A. Brilling,
upon points of interconnection to provide Telephone Exchange ServicesActing Secretary, Public Service Commission, Bldg. 3, Empire State
and Exchange Access to their respective customers. The Agreement estab-Plaza, Albany, NY 12223-1350, (518) 474-6530
lishes obligations, terms and conditions under which the parties will inter-Public comment will be received until: 45 days after publication of this
connect their networks lasting until Dec. 24, 2004, or as extended.notice.
Text of proposed rule may be obtained from: Margaret Maguire, PublicRegulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223,Area Flexibility Analysis and Job Impact Statement
(518) 474-3204Statements and analyses are not submitted with this notice because the
Data, views or arguments may be submitted to: Jaclyn A. Brilling,proposed rule is within the definition contained in section 102(2)(a)(ii) of
Acting Secretary, Public Service Commission, Bldg. 3, Empire Statethe State Administrative Procedure Act.
Plaza, Albany, NY 12223-1350, (518) 474-6530(03-C-1542SA1)
Public comment will be received until: 45 days after publication of this
notice.PROPOSED RULE MAKING
Regulatory Impact Statement, Regulatory Flexibility Analysis, RuralNO HEARING(S) SCHEDULED
Area Flexibility Analysis and Job Impact Statement
Statements and analyses are not submitted with this notice because theInterconnection Agreement between Verizon New York Inc. and
proposed rule is within the definition contained in section 102(2)(a)(ii) ofWorldxChange Corporation
the State Administrative Procedure Act.I.D. No. PSC-47-03-00011-P
(03-C-1544SA1)

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
PROPOSED RULE MAKINGcedure Act, NOTICE is hereby given of the following proposed rule:

Proposed action: The Public Service Commission is considering whether NO HEARING(S) SCHEDULED
to approve or reject, in whole or in part, a proposal filed by Verizon New

Interconnection Agreement between Verizon New York Inc. andYork Inc. and WorldxChange Corporation for approval of an interconnec-
tion agreement executed on Sept. 26, 2003. Now Acquisition Corporation
Statutory authority: Public Service Law, section 94(2) I.D. No. PSC-47-03-00013-P
Subject: Interconnection of networks for local exchange service and ex-

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-change access.
cedure Act, NOTICE is hereby given of the following proposed rule:Purpose: To review the terms and conditions of the negotiated agree-
Proposed action: The Public Service Commission is considering whetherment.
to approve or reject, in whole or in part, a proposal filed by Verizon NewSubstance of proposed rule: Verizon New York Inc. and WorldxChange
York Inc. and Now Acquisition Corporation for approval of an intercon-Corporation have reached a negotiated agreement whereby Verizon New
nection agreement executed on Sept. 30, 2003.York Inc. and WorldxChange Corporation will interconnect their networks
Statutory authority: Public Service Law, section 94(2)at mutually agreed upon points of interconnection to provide Telephone
Subject: Interconnection of networks for local exchange service and ex-Exchange Services and Exchange Access to their respective customers.
change access.The Agreement establishes obligations, terms and conditions under which

the parties will interconnect their networks lasting until June 1, 2004, or as Purpose: To review the terms and conditions of the negotiated agree-
extended. ment.
Text of proposed rule may be obtained from: Margaret Maguire, Public Substance of proposed rule: Verizon New York Inc. and Now Acquisi-
Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223, tion Corporation have reached a negotiated agreement whereby Verizon
(518) 474-3204 New York Inc. and Now Acquisition Corporation will interconnect their
Data, views or arguments may be submitted to: Jaclyn A. Brilling, networks at mutually agreed upon points of interconnection to provide
Acting Secretary, Public Service Commission, Bldg. 3, Empire State Telephone Exchange Services and Exchange Access to their respective
Plaza, Albany, NY 12223-1350, (518) 474-6530 customers. The Agreement establishes obligations, terms and conditions
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under which the parties will interconnect their networks lasting until April Subject: Interconnection of networks for local exchange service and ex-
14, 2005, or as extended. change access.

Purpose: To review the terms and conditions of the negotiated agree-Text of proposed rule may be obtained from: Margaret Maguire, Public
ment.Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223,

(518) 474-3204 Substance of proposed rule: Verizon New York Inc. and Focal Commu-
nications Corporation of New York have reached a negotiated agreementData, views or arguments may be submitted to: Jaclyn A. Brilling,
whereby Verizon New York Inc. and Focal Communications CorporationActing Secretary, Public Service Commission, Bldg. 3, Empire State
of New York will interconnect their networks at mutually agreed uponPlaza, Albany, NY 12223-1350, (518) 474-6530
points of interconnection to provide Telephone Exchange Services andPublic comment will be received until: 45 days after publication of this
Exchange Access to their respective customers. The Agreement estab-notice.
lishes obligations, terms and conditions under which the parties will inter-Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
connect their networks lasting until June 23, 2005, or as extended.Area Flexibility Analysis and Job Impact Statement
Text of proposed rule may be obtained from: Margaret Maguire, PublicStatements and analyses are not submitted with this notice because the
Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223,proposed rule is within the definition contained in section 102(2)(a)(ii) of
(518) 474-3204the State Administrative Procedure Act.
Data, views or arguments may be submitted to: Jaclyn A. Brilling,(03-C-1545SA1)
Acting Secretary, Public Service Commission, Bldg. 3, Empire State
Plaza, Albany, NY 12223-1350, (518) 474-6530PROPOSED RULE MAKING
Public comment will be received until: 45 days after publication of thisNO HEARING(S) SCHEDULED notice.
Regulatory Impact Statement, Regulatory Flexibility Analysis, RuralInterconnection Agreement between Verizon New York Inc. and
Area Flexibility Analysis and Job Impact StatementPNG Telecommunications, Inc.
Statements and analyses are not submitted with this notice because the

I.D. No. PSC-47-03-00014-P proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- (03-C-1547SA1)cedure Act, NOTICE is hereby given of the following proposed rule:

Proposed action: The Public Service Commission is considering whether PROPOSED RULE MAKING
to approve or reject, in whole or in part, a proposal filed by Verizon New

NO HEARING(S) SCHEDULEDYork Inc. and PNG Telecommunications, Inc. for approval of an intercon-
nection agreement executed on Oct. 1, 2003. Interconnection Agreement between Verizon New York Inc. and
Statutory authority: Public Service Law, section 94(2) KMC Data, LLC
Subject: Interconnection of networks for local exchange service and ex-

I.D. No. PSC-47-03-00016-Pchange access.
Purpose: To review the terms and conditions of the negotiated agree- PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
ment. cedure Act, NOTICE is hereby given of the following proposed rule:
Substance of proposed rule: Verizon New York Inc. and PNG Telecom- Proposed action: The Public Service Commission is considering whether
munications, Inc. have reached a negotiated agreement whereby Verizon to approve or reject, in whole or in part, a proposal filed by Verizon New
New York Inc. and PNG Telecommunications, Inc. will interconnect their York Inc. and KMC Data, LLC for approval of an interconnection agree-
networks at mutually agreed upon points of interconnection to provide ment executed on Feb. 19, 2003.
Telephone Exchange Services and Exchange Access to their respective Statutory authority: Public Service Law, section 94(2)
customers. The Agreement establishes obligations, terms and conditions Subject: Interconnection of networks for local exchange service and ex-
under which the parties will interconnect their networks lasting until June change access.
23, 2005, or as extended. Purpose: To review the terms and conditions of the negotiated agree-
Text of proposed rule may be obtained from: Margaret Maguire, Public ment.
Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223, Substance of proposed rule: Verizon New York Inc. and KMC Data,
(518) 474-3204 LLC have reached a negotiated agreement whereby Verizon New York
Data, views or arguments may be submitted to: Jaclyn A. Brilling, Inc. and KMC Data, LLC will interconnect their networks at mutually
Acting Secretary, Public Service Commission, Bldg. 3, Empire State agreed upon points of interconnection to provide Telephone Exchange
Plaza, Albany, NY 12223-1350, (518) 474-6530 Services and Exchange Access to their respective customers. The Agree-
Public comment will be received until: 45 days after publication of this ment establishes obligations, terms and conditions under which the parties
notice. will interconnect their networks lasting until June 23, 2005, or as extended.

Text of proposed rule may be obtained from: Margaret Maguire, PublicRegulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223,Area Flexibility Analysis and Job Impact Statement
(518) 474-3204Statements and analyses are not submitted with this notice because the

proposed rule is within the definition contained in section 102(2)(a)(ii) of Data, views or arguments may be submitted to: Jaclyn A. Brilling,
the State Administrative Procedure Act. Acting Secretary, Public Service Commission, Bldg. 3, Empire State

Plaza, Albany, NY 12223-1350, (518) 474-6530(03-C-1546SA1)
Public comment will be received until: 45 days after publication of this

PROPOSED RULE MAKING notice.
Regulatory Impact Statement, Regulatory Flexibility Analysis, RuralNO HEARING(S) SCHEDULED
Area Flexibility Analysis and Job Impact Statement
Statements and analyses are not submitted with this notice because theInterconnection Agreement between Verizon New York Inc. and
proposed rule is within the definition contained in section 102(2)(a)(ii) ofFocal Communications Corporation of New York
the State Administrative Procedure Act.I.D. No. PSC-47-03-00015-P (03-C-1548SA1)

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
PROPOSED RULE MAKINGcedure Act, NOTICE is hereby given of the following proposed rule:

NO HEARING(S) SCHEDULEDProposed action: The Public Service Commission is considering whether
to approve or reject, in whole or in part, a proposal filed by Verizon New

Interconnection Agreement between Verizon New York Inc. andYork Inc. and Focal Communications Corporation of New York for ap-
KMC Telecom V, Inc.proval of an interconnection agreement executed on July 14, 2003.

Statutory authority: Public Service Law, section 94(2) I.D. No. PSC-47-03-00017-P
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PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- PROPOSED RULE MAKING
cedure Act, NOTICE is hereby given of the following proposed rule:

NO HEARING(S) SCHEDULEDProposed action: The Public Service Commission is considering whether
to approve or reject, in whole or in part, a proposal filed by Verizon New Interconnection Agreement between Signatory Independent Local
York Inc. and KMC Telecom V, Inc. for approval of an interconnection Exchange Carrier and Southwestern Bell Mobile Systems LLC d/
agreement executed on Feb. 19, 2003. b/a Cingular Wireless
Statutory authority: Public Service Law, section 94(2)

I.D. No. PSC-47-03-00019-PSubject: Interconnection of networks for local exchange service and ex-
change access. PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
Purpose: To review the terms and conditions of the negotiated agree- cedure Act, NOTICE is hereby given of the following proposed rule:
ment. Proposed action: The Public Service Commission is considering whether
Substance of proposed rule: Verizon New York Inc. and KMC Telecom to approve or reject, in whole or in part, a proposal filed by the Signatory
V, Inc. have reached a negotiated agreement whereby Verizon New York Independent Local Exchange Carrier Operating in the State of New York
Inc. and KMC Telecom V, Inc. will interconnect their networks at mutu- and Southwestern Bell Mobile Systems LLC d/b/a Cingular Wireless for
ally agreed upon points of interconnection to provide Telephone Exchange approval of an Interconnection Agreement executed on Oct. 29, 2003.
Services and Exchange Access to their respective customers. The Agree- Statutory authority: Public Service Law, section 94(2)
ment establishes obligations, terms and conditions under which the parties Subject: Interconnection of networks for local exchange service and ex-will interconnect their networks lasting until June 23, 2005, or as extended. change access.
Text of proposed rule may be obtained from: Margaret Maguire, Public Purpose: To review the terms and conditions of the negotiated agree-Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223, ment.(518) 474-3204

Substance of proposed rule: The Signatory Independent Local Ex-Data, views or arguments may be submitted to: Jaclyn A. Brilling, change Carrier Operating in the State of New York and southwestern BellActing Secretary, Public Service Commission, Bldg. 3, Empire State Mobile Systems LLC d/b/a Cingular Wireless have reached a negotiatedPlaza, Albany, NY 12223-1350, (518) 474-6530 agreement whereby the Signatory Independent Local Exchange Carrier
Public comment will be received until: 45 days after publication of this Operating in the State of New York and Southwestern Bell Mobile Sys-
notice. tems LLC d/b/a Cingular Wireless will interconnect their networks at
Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural mutually agreed upon points of interconnection to provide Telephone
Area Flexibility Analysis and Job Impact Statement Exchange Services and Exchange Access to their respective customers.
Statements and analyses are not submitted with this notice because the The Agreement establishes obligations, terms and conditions under which
proposed rule is within the definition contained in section 102(2)(a)(ii) of the parties will interconnect their networks lasting until Oct. 29, 2004, or as
the State Administrative Procedure Act. extended.
(03-C-1549SA1) Text of proposed rule may be obtained from: Margaret Maguire, Public

Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223,
PROPOSED RULE MAKING (518) 474-3204

Data, views or arguments may be submitted to: Jaclyn A. Brilling,NO HEARING(S) SCHEDULED
Acting Secretary, Public Service Commission, Bldg. 3, Empire State

Interconnection Agreement between Verizon New York Inc. and Plaza, Albany, NY 12223-1350, (518) 474-6530
Digizip.com Inc. Public comment will be received until: 45 days after publication of this

notice.I.D. No. PSC-47-03-00018-P
Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- Area Flexibility Analysis and Job Impact Statement
cedure Act, NOTICE is hereby given of the following proposed rule: Statements and analyses are not submitted with this notice because the
Proposed action: The Public Service Commission is considering whether proposed rule is within the definition contained in section 102(2)(a)(ii) of
to approve or reject, in whole or in part, a proposal filed by Verizon New the State Administrative Procedure Act.
York Inc. and Digizip.com Inc. for approval of an interconnection agree- (03-C-1579SA1)
ment executed on Oct. 13, 2003.
Statutory authority: Public Service Law, section 94(2) PROPOSED RULE MAKING
Subject: Interconnection of networks for local exchange service and ex- NO HEARING(S) SCHEDULED
change access.

Standby Service by Rochester Gas and Electric CorporationPurpose: To review the terms and conditions of the negotiated agree-
ment. I.D. No. PSC-47-03-00020-P
Substance of proposed rule: Verizon New York Inc. and Digizip.com

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-Inc. have reached a negotiated agreement whereby Verizon New York Inc.
cedure Act, NOTICE is hereby given of the following proposed rule:and Digizip.com Inc. will interconnect their networks at mutually agreed
Proposed action: The Public Service Commission is considering whetherupon points of interconnection to provide Telephone Exchange Services
to approve or reject, in whole or in part, or modify, a proposal filed byand Exchange Access to their respective customers. The Agreement estab-
Rochester Gas and Electric Corporation to make a change in the rates,lishes obligations, terms and conditions under which the parties will inter-
charges, rules, and regulations contained in its tariff schedules, P.S.C. Nos.connect their networks lasting until June 23, 2005, or as extended.
19 and 20—Electricity to become effective Feb. 1, 2004.Text of proposed rule may be obtained from: Margaret Maguire, Public
Statutory authority: Public Service Law, section 66(12)Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223,

(518) 474-3204 Subject: Standby service.
Data, views or arguments may be submitted to: Jaclyn A. Brilling, Purpose: To revise rates, terms and conditions for the provisions of
Acting Secretary, Public Service Commission, Bldg. 3, Empire State standby service.
Plaza, Albany, NY 12223-1350, (518) 474-6530 Substance of proposed rule: On November 3, 2003, Rochester Gas and
Public comment will be received until: 45 days after publication of this Electric Corporation (RGE) filed proposed tariff revisions to Schedules
notice. P.S.C. Nos. 19 and 20 - Electricity to become effective February 1, 2004.

RGE proposes to revise the rates, terms and conditions for the provisionsRegulatory Impact Statement, Regulatory Flexibility Analysis, Rural
of standby service pursuant to Clause 5 of Commission order issued JulyArea Flexibility Analysis and Job Impact Statement
29, 2003 in Case 02-E-0551.Statements and analyses are not submitted with this notice because the

proposed rule is within the definition contained in section 102(2)(a)(ii) of Text of proposed rule may be obtained from: Margaret Maguire, Public
the State Administrative Procedure Act. Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223,
(03-C-1550SA1) (518) 474-3204
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Data, views or arguments may be submitted to: Jaclyn A. Brilling, Text of proposed rule may be obtained from: Margaret Maguire, Public
Acting Secretary, Public Service Commission, Bldg. 3, Empire State Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223,
Plaza, Albany, NY 12223-1350, (518) 474-6530 (518) 474-3204
Public comment will be received until: 45 days after publication of this Data, views or arguments may be submitted to: Jaclyn A. Brilling,
notice. Acting Secretary, Public Service Commission, Bldg. 3, Empire State

Plaza, Albany, NY 12223-1350, (518) 474-6530Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job Impact Statement Public comment will be received until: 45 days after publication of this

notice.Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
the State Administrative Procedure Act. Area Flexibility Analysis and Job Impact Statement
(02-E-0551SA3) Statements and analyses are not submitted with this notice because the

proposed rule is within the definition contained in section 102(2)(a)(ii) of
PROPOSED RULE MAKING the State Administrative Procedure Act.

(02-E-0780SA3)NO HEARING(S) SCHEDULED

Standby Service by New York State Electric and Gas Corporation PROPOSED RULE MAKING
NO HEARING(S) SCHEDULEDI.D. No. PSC-47-03-00021-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- Standby Service by Consolidated Edison Company of New York,
cedure Act, NOTICE is hereby given of the following proposed rule: Inc.
Proposed action: The Public Service Commission is considering whether I.D. No. PSC-47-03-00023-P
to approve or reject, in whole or in part, or modify, a proposal filed by New
York State Electric and Gas Corporation to make a change in the rates, PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
charges, rules, and regulations contained in its tariff schedule, P.S.C. No. cedure Act, NOTICE is hereby given of the following proposed rule:
115 - Electricity to become effective Feb. 1, 2004. Proposed action: The Public Service Commission is considering whether
Statutory authority: Public Service Law, section 66(12) to approve or reject, in whole or in part, or modify, a proposal filed by

Consolidated Edison Company of New York, Inc. to make a change in theSubject: Standby service.
rates, charges, rules, and regulations contained in its tariff schedules,Purpose: To revise rates, terms and conditions for the provisions of
P.S.C. No. 9—Electricity, P.S.C. No. 2—Retail Access, PASNY No. 4standby service.
and EDDS No. 2 to become effective Feb. 1, 2004.Substance of proposed rule: On October 31, 2003, New York State
Statutory authority: Public Service Law, section 66(12)Electric and Gas Corporation (NYSEG) filed proposed tariff revisions to
Subject: Standby service.Schedule P.S.C. No. 115 - Electricity to become effective February 1,

2004. NYSEG proposes to revise the rates, terms and conditions for the Purpose: To revise rates, terms and conditions for the provisions of
provisions of standby service pursuant to Clause 5 of Commission order standby service.
issued July 30, 2003 in Case 02-E-0779. Substance of proposed rule: On October 31, 2003, Consolidated Edison
Text of proposed rule may be obtained from: Margaret Maguire, Public Company of New York, Inc. (Con Edison) filed proposed tariff revisions to
Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223, Schedules P.S.C. No. 9 - Electricity, P.S.C. No. 2 - Retail Access, PASNY
(518) 474-3204 No. 4 and EDDS No. 2 to become effective February 1, 2004. Con Edsion

proposes to revise the rates, terms and conditions for the provisions ofData, views or arguments may be submitted to: Jaclyn A. Brilling,
standby service pursuant to Clause 5 of Commission order issued July 29,Acting Secretary, Public Service Commission, Bldg. 3, Empire State
2003 in Case 02-E-0781.Plaza, Albany, NY 12223-1350, (518) 474-6530
Text of proposed rule may be obtained from: Margaret Maguire, PublicPublic comment will be received until: 45 days after publication of this
Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223,notice.
(518) 474-3204Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Data, views or arguments may be submitted to: Jaclyn A. Brilling,Area Flexibility Analysis and Job Impact Statement
Acting Secretary, Public Service Commission, Bldg. 3, Empire StateStatements and analyses are not submitted with this notice because the
Plaza, Albany, NY 12223-1350, (518) 474-6530proposed rule is within the definition contained in section 102(2)(a)(ii) of

the State Administrative Procedure Act. Public comment will be received until: 45 days after publication of this
(02-E-0779SA2) notice.

Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
PROPOSED RULE MAKING Area Flexibility Analysis and Job Impact Statement

Statements and analyses are not submitted with this notice because theNO HEARING(S) SCHEDULED
proposed rule is within the definition contained in section 102(2)(a)(ii) of

Standby Service by Orange and Rockland Utilities, Inc. the State Administrative Procedure Act.
(02-E-0781SA4)I.D. No. PSC-47-03-00022-P

PROPOSED RULE MAKINGPURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule: NO HEARING(S) SCHEDULED
Proposed action: The Public Service Commission is considering whether

Lightened Regulation and Financing Approval by Medford En-to approve or reject, in whole or in part, or modify, a proposal filed by
Orange and Rockland Utilities, Inc. to make a change in the rates, charges, ergy, LLC
rules and regulation contained in its tariff schedule, P.S.C. No. 2 - Electric- I.D. No. PSC-47-03-00024-P
ity to become effective Feb. 1, 2004.
Statutory authority: Public Service Law, section 66(12) PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-

cedure Act, NOTICE is hereby given of the following proposed rule:Subject: Standby service.
Proposed action: The Public Service Commission is considering whetherPurpose: To revise rates, terms and conditions for the provisions of
to approve or reject or modify requests of Medford Energy, LLC (Medfordstandby service.
Energy) for an order providing for lightened regulation and approvingSubstance of proposed rule: On November 3, 2003, Orange and Rock-
financing.land Utilities, Inc. (O&R) filed proposed tariff revisions to Schedule P.S.C.
Statutory authority: Public Service Law, sections 4(1), 66(1), 69, 70 andNo. 2 - Electricity to become effective February 1, 2004. O&R proposes to
110.revise the rates, terms and conditions for the provisions of standby service

pursuant to Clause 5 of Commission order issued July 29, 2003 in Case 02- Subject: Medford Energy’s requests for lightened regulation of it’s elec-
E-0780. tric corporation and for financing approval up to $110 million.

23



Rule Making Activities NYS Register/November 26, 2003

Purpose: To consider the requests. (03-M-1572SA1)
Substance of proposed rule: By petition filed November 5, 2003, Med-

PROPOSED RULE MAKINGford Energy seeks and order granting a Certificate of Public Convenience
and Necessity to allow it to construct and operate an electric generating NO HEARING(S) SCHEDULED
facility located in the Hamlet of Medford, Suffolk County, New York,
providing for lightened regulation of it as an electric corporation, and Initial Electronic Tariff Schedule by James V. Lettiere, Jr. d/b/a
granting financing approval of up to $110 million. The request for a Lettiere Water Systems
Certificate of Public Convenience and Necessity seeks a license, so it is not I.D. No. PSC-47-03-00026-P
the subject of this notice.
Text of proposed rule may be obtained from: Margaret Maguire, Public PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223, cedure Act, NOTICE is hereby given of the following proposed rule:
(518) 474-3204 Proposed action: The Public Service Commission is considering whether
Data, views or arguments may be submitted to: Jaclyn A. Brilling, to approve or reject, in whole or in part, or modify, James V. Lettiere, Jr. d/
Acting Secretary, Public Service Commission, Bldg. 3, Empire State b/a Lettiere Water System’s initial electronic tariff schedule, P.S.C. No.
Plaza, Albany, NY 12223-1350, (518) 474-6530 1—Water, to become effective Feb. 1, 2004.
Public comment will be received until: 45 days after publication of this Statutory authority: Public Service Law, section 89-c(10)
notice. Subject: Initial electronic tariff schedule, escrow account and surcharge
Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural statement.
Area Flexibility Analysis and Job Impact Statement Purpose: To approve an initial electronic tariff schedule, escrow account
Statements and analyses are not submitted with this notice because the and surcharge statement no. 1, to become effective Feb. 1, 2004.
proposed rule is within the definition contained in section 102(2)(a)(ii) of Substance of proposed rule: On October 10, 2003, James V. Lettiere, Jr.
the State Administrative Procedure Act. d/b/a Lettiere Water System, filed an Initial Electric Tariff Schedule,
(03-E-1587SA1) P.S.C. No. 1 - Water, which sets forth the rates, charges, rules and regula-

tions under which the company will operate. The company was recently
PROPOSED RULE MAKING transferred to the present owner and Commission regulations require the

new owner to file an initial tariff in its name. The initial tariff has the sameNO HEARING(S) SCHEDULED
base rates as the previous company’s tariff and no rate increase will result

Transfer and Lease Back of Certain Building Facilities and Asso- from this filing.
ciated Realty by Niagara Mohawk Power Corporation On October 10, 2003, the company also filed Escrow Account State-

ment No. 1 and Surcharge Statement No. 1, to become effective FebruaryI.D. No. PSC-47-03-00025-P
1, 2004. The Escrow Account Statement No. 1 would allow the company

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- to charge each customer $15 per quarter for four quarters and establish a
cedure Act, NOTICE is hereby given of the following proposed rule: $5,520 replenishable escrow account, to cover the costs of future capital

improvements and extraordinary repairs. The company is also requestingProposed action: The Public Service Commission is considering whether
that it be allowed to charge each customer $21.25 per quarter for twoto accept or reject, in whole or in part, the Oct. 31, 2003 petition filed by
quarters to recover the cost of a hydrant installation totaling $3,915,Niagara Mohawk Power Corporation seeking authorization, pursuant to
through the Surcharge Statement No. 1.Public Service Law sections 69 and 70, to transfer certain building facili-

The company’s electronic tariff schedule will be available for theties and the associated realty to, and the lease back of a portion of the
public on the Commission’s website at www.dps.state.ny.us, located underfacilities from, Iskalo Development Corp.
“Electronic Tariff System”. The company provides metered water serviceStatutory authority: Public Service Law, sections 69 and 70.
to 92 residential customers in a real estate subdivision know as LettiereSubject: Transfer and lease back of certain building facilities and associ-
Development in the Town of Watertown, Jefferson County. No fire protec-ated realty.
tion service is provided. The Commission may approve, modify or reject,Purpose: To transfer certain building facilities and associated realty to,
in whole or in part, the company’s request.and lease back a portion of the facilities from, Iskalo Development Corp.
Text of proposed rule may be obtained from: Margaret Maguire, PublicSubstance of proposed rule: On October 31, 2003, Niagara Mohawk
Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223,Power Corporation (the company) filed a petition pursuant to Public Ser-
(518) 474-3204vice Law Sections 69 and 70 requesting authorization to transfer certain
Data, views or arguments may be submitted to: Jaclyn A. Brilling,building facilities and associated realty to, and to lease back a portion of
Acting Secretary, Public Service Commission, Bldg. 3, Empire Statethe facilities from, Iskalo Development Corp. The property being trans-
Plaza, Albany, NY 12223-1350, (518) 474-6530ferred consists of the Buffalo Electric Building located at 20 East Huron
Public comment will be received until: 45 days after publication of thisStreet and 535 Washington Street in the City of Buffalo, and a nearby
notice.parking lot located at 25 East Huron Street. The Buffalo Electric Building
Regulatory Impact Statement, Regulatory Flexibility Analysis, Ruralhas approximately 148,000 square feet of usable and rentable space, and
Area Flexibility Analysis and Job Impact Statementthe company proposes to lease back approximately 40,000 square feet. The
Statements and analyses are not submitted with this notice because theproperty is being transferred for the sum of $2.85 Million, and the lease
proposed rule is within the definition contained in section 102(2)(a)(ii) ofwould cost the company $457,648 per year. The present net book value of
the State Administrative Procedure Act.the property is $10.52 Million as of October 31, 2003. Due to the estimated
(03-W-1470SA1)net loss arising from the sale of the O’Neil Building, the Commission will

also address the appropriate ratemaking treatment.
PROPOSED RULE MAKINGThe PSC is considering whether to grant or to reject, in whole or in

part, the company’s petition. NO HEARING(S) SCHEDULED
Text of proposed rule may be obtained from: Margaret Maguire, Public

Issuance of Debt by Emerald Green Lake Louise Marie WaterService Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223,
(518) 474-3204 Company
Data, views or arguments may be submitted to: Jaclyn A. Brilling, I.D. No. PSC-47-03-00027-P
Acting Secretary, Public Service Commission, Bldg. 3, Empire State

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-Plaza, Albany, NY 12223-1350, (518) 474-6530
cedure Act, NOTICE is hereby given of the following proposed rule:Public comment will be received until: 45 days after publication of this
Proposed action: The commission is considering whether to approve ornotice.
reject, in whole or in part, the petition of Emerald Green Lake LouiseRegulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Marie Water Company for the approval to enter into a loan agreement withArea Flexibility Analysis and Job Impact Statement
the Community Bank of Sullivan County.Statements and analyses are not submitted with this notice because the
Statutory authority: Public Service Law, section 89-fproposed rule is within the definition contained in section 102(2)(a)(ii) of

the State Administrative Procedure Act. Subject: Issuance of debt.
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Purpose: To enter into a loan agreement. Section 163.1 
General and definitions.Substance of proposed rule: The Commission is considering whether to
(a) Section 663 of the Tax Law requires that a nonresident taxpayerapprove or reject, in whole or in part, the petition of Emerald Green Lake

must estimate and pay the personal income tax liability on the gain, if any,Louise Marie Water Company to enter into a loan agreement with the
upon the sale or transfer of real property within New York State. ForCommunity Bank of Sullivan County. The proceeds of the loan will be
purposes of section 663, the following rules and definitions apply:used to purchase the assets of the now defunct Lake Louise Marie Water

Company by paying past due property taxes to Sullivan County, to refi- (1) “Date of sale or transfer” is the date the deed effecting the
nance a loan on a filtration plant and to reimburse the Emerald Green conveyance is delivered by the seller or transferor to the transferee.  
Property Owners Association for legal expenses. (2) “Nonresident taxpayer.” (i) A nonresident taxpayer is an

individual who qualifies as a nonresident individual under sectionText of proposed rule may be obtained from: Margaret Maguire, Public
605(b)(2) of the Tax Law, or an estate or trust that qualifies as a nonresi-Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223,
dent estate or trust under section 605(b)(4) of the Tax Law, on the date of(518) 474-3204
sale or transfer of real property. Data, views or arguments may be submitted to: Jaclyn A. Brilling,

(ii) An individual who is not domiciled in New York State but whoActing Secretary, Public Service Commission, Bldg. 3, Empire State
may be considered a resident of New York State for tax purposes underPlaza, Albany, NY 12223-1350, (518) 474-6530
section 605(b)(1)(B) of the Tax Law at the end of a taxable year, by virtuePublic comment will be received until: 45 days after publication of this
of maintaining a permanent place of abode in New York State for substan-notice.
tially all of the taxable year and by spending in aggregate more than oneRegulatory Impact Statement, Regulatory Flexibility Analysis, Rural
hundred eighty-three days of the taxable year in New York State, is aArea Flexibility Analysis and Job Impact Statement
nonresident for purposes of this requirement unless the individual hasStatements and analyses are not submitted with this notice because the already qualified as a resident on the date of sale or transfer of realproposed rule is within the definition contained in section 102(2)(a)(ii) of property. (See section 105.20 of this Title concerning qualifying as athe State Administrative Procedure Act. resident under section 605(b)(1)(B).) (03-W-1570SA1)

(3) “Gain” on the sale or transfer has the same meaning as used in
section 1001 of the Internal Revenue Code as that section applies to the
sale or transfer of real property. 

(4) “Sale or transfer of real property” means the change of owner-
ship of a fee simple interest in real property by any method. 

(5) “Seller or transferor” means the individual, estate, or trustDepartment of Taxation and making the sale or transfer of a fee simple interest in real property. 
(6) “Recording officer” means the county clerk of the county, exceptFinance

in a county having a register, where it means the register of the county, or
in the city of New York where it means the city register and any other
employee of the Department of Finance, as appropriate.

Section 163.2 Estimation of tax due. EMERGENCY
(a) A nonresident taxpayer must estimate the personal income tax dueRULE MAKING

on a form prescribed by the commissioner, using an estimated tax rate that
equals the highest rate of tax for the taxable year provided in section 601Estimated Tax Payments on Sales or Transfers of Real Property by
of the Tax Law. The estimated tax due will equal the gain, if any, multipliedNonresident Taxpayers
by that rate. The amount of the gain used in the computation is equal to the

I.D. No. TAF-47-03-00028-E amount reportable for federal income tax purposes for the taxable year. 
Filing No. 1267 (b) If the real property being sold or transferred is located partly within
Filing date: Nov. 12, 2003 and partly without New York State, then the nonresident taxpayer must
Effective date: Nov. 12, 2003 estimate the tax due using only the portion of the gain reasonably attribu-

table to the portion of the real property located within New York State. PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
(c) If the nonresident taxpayer is an estate or trust, it must estimate thecedure Act, NOTICE is hereby given of the following action:

tax due based on the gain, if any, computed without reduction for anyAction taken: Addition of Part 163 to Title 20 NYCRR.
distribution of income to the beneficiaries during the tax year of the sale orStatutory authority: Tax Law, sections 171, subd. First; 663; and 697(a) transfer.

Finding of necessity for emergency rule: Preservation of general wel- Section 163.3 Filing and payment. 
fare. (a) A nonresident taxpayer must file the estimated tax form with the
Specific reasons underlying the finding of necessity: Section 663 of the recording officer, along with payment of any estimated tax due, at the time
Tax Law requires nonresident taxpayers to estimate and pay the personal a deed is recorded or accepted for recording. The taxpayer must make a
income tax liability on the gain, if any, on sales or transfers of real property payment payable to the Department of Taxation and Finance for the
within New York State. Section 663 was added by Part V3 of Chapter 62 estimated tax that is separate from any other payment made to the record-
of the Laws of 2003, and subsequently amended by Chapter 686 of the ing officer at this time. (For an alternate payment and certification proce-
Laws of 2003. Chapter 686 became law on October 21, 2003 and Part P of dure which is available for sales with a date of sale or transfer on or before
such Chapter, which contains the amendments to section 663, applies to December 31, 2003, see Part 163 of Title 20 NYCRR (adopted on August
sales or transfers of real property on or after September 1, 2003. The 26, 2003) and section 663 of the Tax Law enacted by Chapter 62, Laws of
Commissioner of Taxation and Finance is required by section 663 to 2003. The payment and certification procedure set forth in the August 26,
promulgate regulation implementing the section. Since the law is already 2003 regulation is in lieu of the procedure set forth herein.) Except for a
in effect, an emergency action is necessary so that the Commissioner can nonresident taxpayer who meets one of the exemptions from the require-
put regulatory amendments in place immediately. There is insufficient ments described in section 163.4 of this Part, all nonresident taxpayers
time to comply with the requirements of the State Administrative Proce- who are sellers or transferors of real property within New York State must
dure Act for proposal and adoption. file the estimated tax form whether or not they have a gain.
Subject: Estimated tax payments on sales or transfers of real property by Section 163.4 Exemption from requirements. 
nonresident taxpayers. (a) Section 663(d) of the Tax Law provides that the requirements of
Purpose: To implement the estimated tax on sales or transfers of real section 663 do not apply where:  
property by nonresident taxpayers as required by new section 663 of the (1) the real property being sold or transferred is the principal
Tax Law. residence of the seller or transferor within the meaning of section 121 of
Text of emergency rule: Section 1. A new Part 163 is added to such the Internal Revenue Code (see subdivision (b) of this section);  
regulations to read as follows: (2) the seller or transferor is a mortgagor conveying the mortgaged

PART 163 property to a mortgagee in foreclosure or in a transfer in lieu of foreclo-
ESTIMATED PERSONAL INCOME TAX DUE UPON THE SALE OR sure with no additional consideration (see definition of “consideration” in
TRANSFER OF REAL PROPERTY BY A NONRESIDENT TAXPAYER section 575.1(d) of this Title); or
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(3) the seller or transferor, or transferee is an agency or authority of guidance about the new statutory requirements by clarifying (1) who the
the United States of America, an agency or authority of New York State, new law applies to, (2) what sales or transfers are covered by the law, and
the Federal National Mortgage Association, the Federal Home Loan (3) how the exceptions to the requirements apply to taxpayers. 
Mortgage Corporation, the Government National Mortgage Association, Section 663(e) of the Tax Law provides that every recording officer in
or a private mortgage insurance company. New York State shall act as an agent of the Commissioner for purposes of

(b) The principal residence exemption set forth in paragraph (a)(1) of collecting the estimated personal income tax, if any, shown to be payable
this section applies only where the property being sold or transferred upon the form prescribed pursuant to section 663(b). The section also
qualifies in total as the principal residence of the seller or transferor. If the provides that the Commissioner, by regulation, shall prescribe one or more
property being sold or transferred includes both the principal residence methods for the recording officer’s collection of such estimated tax and the
and other property, then the taxpayer must file and pay any estimated tax due dates for the recording officer’s remittance to the Commissioner of any
due based on the gain from the other property. funds collected and any returns filed with such recording officer. To meet

Section 163.5 Requirements for recording of deed. the statutory directives, the proposal requires that the recording officer
must collect a payment which is separate from any other payments made at(a) No deed shall be recorded or accepted for recording by any record-
the time the deed is recorded or accepted for recording, and must remit anying officer unless the recording officer has received with respect to every
funds collected and returns filed within three business days after receipt ofseller or transferor who is an individual, estate or trust: (1) a form
the funds and returns.  prescribed by the commissioner, along with payment in full of the esti-

mated tax due, if any, or, (2) a form prescribed by the commissioner The requirement for the separate payment will benefit any taxpayers
containing a certification by the individual, estate or trust that section 663 subject to paying the estimated tax by ensuring that their estimated tax
is inapplicable to the sale or transfer. The method for taxpayers to make payments are properly recorded and credited to their estimated personal
the certification is prescribed in forms and instructions. income tax account. The requirement that the funds and returns be sent by

Section 163.6 Designation of and duties of agents. the recording officer to the Department within three business days will
benefit taxpayers by ensuring that the money is properly credited to theirThe recording officers in New York State shall act as the agents of the
accounts on a timely basis so that it may be matched to their personalcommissioner to collect the estimated tax due, if any, shown to be payable
income tax return at year end. If the money is not properly credited on aon the form prescribed by the commissioner. The recording officer must
timely basis, the processing of the taxpayer’s return will be delayed. Thecollect the estimated tax at the time that a deed is recorded or accepted for
proposed regulatory requirements will help prevent any unnecessary de-recording and must collect a payment payable to the Department of Taxa-
lays or backlogs in processing. tion and Finance for the estimated tax that is separate from any other

payment made to the recording officer at this time. Every recording officer 4. Costs: There are no fiscal or nonfiscal costs related to the promulga-
must remit to the commissioner any funds collected and returns filed with tion of the regulation to the State, to this agency, to local governments, or
such recording officer in a timely manner, not to exceed three business to regulated parties beyond those imposed by the statute. This analysis is
days after receipt of the funds and returns. based on a review of the statutory provisions and on discussions among

Section 163.7 Liability of recording officer. personnel from the Department’s Technical Services Bureau, Office of
A recording officer is not liable for any inaccuracy in any statement on Counsel, Division of Tax Policy Analysis, Bureau of Fiscal Management,

the form prescribed by the commissioner or in the amount of estimated tax and Planning and Management Analysis Bureau. 
collected so long as he or she collects the estimated tax shown as payable 5. Local government mandates: The requirements imposed on local
on the form. recording officers to act as agents of the Commissioner and collect and

Section 163.8 Validity of record of deed. remit estimated tax forms and payments are imposed by section 663 of the
When a deed is recorded notwithstanding an omission or inaccuracy in Tax Law rather than by this regulation. The regulation provides the sepa-

the form prescribed by the commissioner or in any certification by the rate payment method for collection of tax and the due date of three
transferor on such form or a deficiency in the payment of estimated tax, the business days, discussed above.  
record of such deed is not invalidated by reason of such omission, inaccu- 6. Paperwork: Since the requirements for nonresident taxpayers to
racy, erroneous certification or deficiency and the title founded on such estimate the tax upon the sale or transfer of real property within New York
deed is not impaired thereby. State were established by new section 663 of the Tax Law, any paperwork

Section 2. These amendments shall take effect on the day such amend- required is attributable to the statute and not the regulation. 
ments are filed with the Department of State, and shall apply to all sales or 7. Duplication: There are no relevant rules which are duplicated, over-
transfers of real property within New York State by taxpayers subject to lapped, or in conflict with the regulation. 
Article 22 of the Tax Law on or after September 1, 2003. 8. Alternatives: Because the regulation is specifically required by sec-
This notice is intended to serve only as a notice of emergency adoption. tions 663(e) and 663(h) of the Tax Law, no significant alternative to
This agency intends to adopt this emergency rule as a permanent rule and promulgating the regulation was considered.
will publish a notice of proposed rule making in the State Register at some Alternative ways to meet the statutory directives regarding the method
future date. The emergency rule will expire February 9, 2004. of collection and due dates were considered. The separate payment method
Text of emergency rule and any required statements and analyses may and the due date of three business days were discussed with the County
be obtained from: Diane M. Ohanian, Tax Regulations Specialist 4, Clerks’ Association, and were determined to be the best policies to satisfy
Department of Taxation and Finance, Bldg. 9, State Campus, Albany, NY the needs of the recording officers, taxpayers, and the Department in
12227, (518) 457-2254 response to section 663 of the Tax Law. 

To allow for a transition period for the procedure provided by ChapterRegulatory Impact Statement
686, the Department’s policy and this emergency action provide that the1. Statutory authority: Tax Law, section 171, subdivision First, gener-
prior procedure can be used for sales with a date of sale or transfer on orally authorizes the Commissioner of Taxation and Finance to promulgate
before December 31, 2003. regulations; Section 663 of the Tax Law which was added by Part V3 of

9. Federal standards: The rule does not exceed any federal minimumChapter 62 of the Laws of 2003 and amended by Part P of Chapter 686 of
standard for the same or similar subject area. such Laws, provides that the Commissioner shall promulgate rules and

regulations implementing the estimated tax on the sale or transfer of real 10. Compliance schedule: Section 663 of the Tax Law, which imposes
property within New York State by nonresident taxpayers; and section new requirements on nonresident taxpayers and local recording officers,
697(a) provides the authority for the Commissioner to make such rules and applies to sales or transfers of real property within New York State on or
regulations that are necessary to enforce the personal income tax. after September 1, 2003. This effective date was set by Part V3 of Chapter

2. Legislative objectives: The purpose of these amendments is to im- 62 of the Laws of 2003. Section 663 was amended by Part P of Chapter 686
plement the estimated tax on the sale or transfer of real property within of the Laws of 2003. The September 1, 2003 effective date was retained in
New York State by nonresident taxpayers, contained in section 663 of the this amendment. The schedule for parties to comply with the regulation is
Tax Law. Section 663 was added by Part V3 of Chapter 62 of the Laws of affected by the fact that Chapter 686 became law after September 1, 2003
2003, and amended by Part P of Chapter 686 of such Laws. and changed the procedure for taxpayers. Under Chapter 62, taxpayers

3. Needs and benefits: New section 663(h) of the Tax Law provides were required to file the estimated tax form and pay any tax due directly to
that the Commissioner shall promulgate rules and regulations implement- the Department. A regulation was adopted as an emergency measure on
ing the estimated tax on the sale or transfer of real property within New August 26, 2003 reflecting section 663 as in Chapter 62. Chapter 686
York State by nonresident taxpayers. The adoption of this regulation will changed the requirement so that taxpayers are now required to file and pay
satisfy that requirement. The rule will benefit taxpayers by providing any tax due with the recording officer at the time the deed is recorded or
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accepted for recording. Because the original effective date was retained by required by section 663, requires that the recording officer collect a pay-
the later amendments, a transitional provision is included in this emer- ment which is separate from any other payments made at the time the deed
gency action to allow taxpayers to continue to use the prior procedure as an is recorded or accepted for recording, and that the recording officer must
alternative for sales of real estate with a date of sale or transfer on or before remit any funds and returns within three business days after receipt of the
December 31, 2003. To provide the recording officers adequate time to funds and returns.
prepare, a meeting was held with the County Clerks’ Association to dis- The reporting, recordkeeping and other compliance requirements im-
cuss the new procedures and to receive their input regarding the proposed posed on taxpayers and recording officers are attributable to the statute and
requirements. Advance copies of forms and instructions were provided to not the regulation. This regulation will not encourage or discourage the use
the recording officers so they could prepare for the change in procedure. A of any professional services regardless of the taxpayer’s geographical
technical memorandum has also been issued to notify taxpayers and real location. 
estate professionals about the changes. 3. Costs: There are no fiscal or nonfiscal costs related to the promulga-

tion of the regulation to local governments or to regulated parties located inRegulatory Flexibility Analysis
rural areas beyond those imposed by the statute. This analysis is based on a1. Effect of rule: Section 663 of the Tax Law provides that every
review of the statutory provisions and on discussions among personnelrecording officer in New York State shall act as an agent of the Commis-
from the Department’s Technical Services Bureau, Office of Counsel,sioner of Taxation and Finance for purposes of collecting the estimated
Division of Tax Policy Analysis, Bureau of Fiscal Management, andpersonal income tax. The section also provides that the Commissioner, by
Planning and Management Analysis Bureau. regulation, shall prescribe one or more methods for the recording officer’s

4. Minimizing adverse impact: In order to minimize any adverse im-collection of such estimated tax and the due dates for the recording of-
pact on the local recording officers, the Department met with the Countyficer’s remittance of funds collected and returns filed. The effect on local
Clerks’ Association to discuss the new procedures and to receive theirgovernments is the addition of responsibilities placed on local recording
input regarding the proposed requirements. The separate payment methodofficers, which is primarily due to the statute. The rule has a small effect
and the due date of three business days were discussed with the Countybecause it provides the collection method and due date for remitting funds
Clerks’ Association, and were determined to be the best policies to satisfycollected and returns filed.
the needs of the recording officers, taxpayers, and the Department inIt is anticipated that the rule will have little or no effect on small
response to section 663 of the Tax Law. Advance copies of estimated taxbusinesses.
forms and instructions were provided to the recording officers so they2. Compliance requirements: Local recording officers are required by
could prepare for the change in procedure. A technical memorandum hasthe statute to act as agents of the Commissioner and collect and remit tax
been issued to explain the new requirements to taxpayers and tax profes-payments and returns. The recording officers must build this new process
sionals. into their office procedures. The rule provides the method for the collec-

5. Rural area participation: The following organizations were notifiedtion of the estimated tax and that the recording officer must remit to the
that the Department was in the process of developing this rule and wereDepartment any funds collected and returns filed in a timely manner, not to
given an opportunity to participate in its development: the New Yorkexceed three business days after receipt of the funds and returns. 
Conference of Mayors, the Association of Towns of New York State, the3. Professional services: No professional services are necessary in
New York State Association of Counties, the Deputy Secretary of State fororder to comply with the rule. Some taxpayers may choose to utilize
Local Government and Community Services, the Small Business Councilprofessional services in order to comply with the rule, and because the
of the New York State Business Council, the National Federation ofrequirements involve the sale of real property, it is likely that the taxpayers
Independent Businesses, the Division of Small Business of the New Yorkaffected already utilize professionals to perform these types of services.
State Department of Economic Development and the Retail Council of4. Compliance costs: Because the requirements on the recording of-
New York State. ficers are primarily imposed by section 663 of the Tax Law rather than the

regulation, there are no compliance costs to local governments as a result Job Impact Statement
of the rule. See, also, section 4(a) of the Regulatory Impact Statement for A Job Impact Statement is not being submitted with this rule because it is
this rule.  anticipated that the rule will have no adverse impact on jobs and employ-

5. Economic and technological feasibility: The rule does not impose ment opportunities. The purpose of these amendments is to implement the
any economic or technological compliance burdens on small businesses or estimated tax on the sale or transfer of real property within New York State
local governments. by nonresident taxpayers, as required by section 663 of the Tax Law.

6. Minimizing adverse impact: In order to minimize any adverse im- Section 663 was added to the Tax Law by Part V3 of Chapter 62 of the
pact on the local recording officers, the Department met with the County Laws of 2003, and amended by Part P of Chapter 686 of the Laws of 2003.
Clerks’ Association to discuss the new procedures and to receive their Neither section 663 nor the rule imposes any additional tax liability.
input regarding the proposed requirements. Advance copies of estimated
tax forms and instructions were provided to the recording officers so they
could prepare for the change in procedure. 

7. Small business and local government participation: The following
organizations were notified that the Department was in the process of
developing this rule and were given an opportunity to participate in the
rule’s development: the Association of Towns of New York State; the
Deputy Secretary of State for Local Government and Community Ser-
vices; the Division of Small Business of Empire State Development; the
National Federation of Independent Businesses; the New York State Asso-
ciation of Counties; the New York Conference of Mayors; the Small
Business Council of the New York State Business Council; and the Retail
Council of New York State.
Rural Area Flexibility Analysis

1. Types and estimated number of rural areas: Section 663 of the Tax
Law provides that all recording officers in New York State, including
those in rural areas, shall act as agents of the Commissioner of Taxation
and Finance for purposes of collecting the estimated personal income tax.
According to information supplied by the former New York State Office of
Rural Affairs, there are 44 counties throughout New York State that are
rural areas (having a population of less than 200,000) and 71 towns in the
remaining 18 counties of New York State that are rural areas (with popula-
tion densities of 150 people or less per square mile). 

2. Reporting, recordkeeping and other compliance requirements; and
professional services: The requirement imposed on local recording officers
to collect the estimated tax forms and payments are imposed by section
663 of the Tax Law rather than by this regulation. This regulation, as
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