RULE MAKINC(S
ACTIVITIES

E

Each rule making is identified by an I.D. No., which consists ﬁf;ﬁfcnoes t“rr]‘g;fevl‘g‘;%g mortgage lenders and brokers will be able to make
of 13 Chara?ters' For exam'ple, the 1.D. No. AAM-01-96- Subject: The making of certain residential mortgage loans, referred to as
00001-E indicates the following: high cost home loans.
o . . . Purpose: To conform the provisions of Part 41 of Title 3 NYCRR to
AAM -the abbrewa_tlon '[.0 identify the adopting agency various provisions of section 6- of the Banking Law, and also clarify
01 -theSate Register issue number certain provisions of such section 6-I.
96 -the year Substance of emergency rule: Section 41.1(a) is amended to revise the
. definition of a lender subject to Part 41.
00001 ‘th_e Department of State number, assigned upon re-"section 41.1(b) is amended to revise the definition of an affiliate.
ceipt of notice Section 41.1(c) is amended to make technical revisions. _
-Emergency Rule Making—permanent action not discsoeucr?togo?nltll(d) is amended to revise the definition of a bona fide loan
intended (This character could also be: A for Adop-  section 41.1(e) is amended to revise the definition of a high cost home
tion; P for Proposed Rule Making; RP for Revised loan in regard to the points and fees threshold for determining such loans
Rule Making; EP for a combined Emergency and Sg%iism;tri]r&gfégi exclusion of certain discount points in the computation of
Proposed Rule Making; EA for an Emergency Rule '
Making that is permanent and does not expire 90
days after filing; or C for first Continuation.)

Italics contained in text denote new material. Brackets indi-

Section 41.1(f) is amended to revise the definition of loan amount.

Section 41.1(g) is amended to substitute a definition of “borrower” for
“obligor”.

Section 41.1(h) is amended to revise the definition of points and fees.

Section 41.1(j) is amended to make certain technical revisions.

Section 41.2(a) is amended to clarify the exceptions to the prohibition
upon accelerating the indebtedness of high cost home loans.

Section 41.2(b) is amended to increase the term of a balloon mortgage
payment to fifteen years.

Section 41.2(e) is amended to make certain technical revisions.

Section 41.2(g), relating to modification and deferral fees, is repealed
and then added as a new paragraph 2 to section 41.3(d), relating to refi-
nancing of high cost home loans.

Section 41.3(a) is amended by adding a new disclosure requirement
and revising the time limits pertaining to an existing disclosure require-
ment.

Section 41.3(b) is amended to revise requirements relating to the
residual income guidelines and the presumption of affordability; to add
certain conditions in order to determine that repayment ability has been
“corroborated by independent verification”; and to substitute “bor-
rower(s)” for “obligor(s)” where the term appears in the text.

Section 41.3(c) is amended to revise the percentage of points and fees
that may be financed in making a high cost home loan, and to revise the
charges that may be excluded from such financed points and fees.

Section 41.3(d) is re-titted and amended to revise the limitations upon
points and fees that may be charged by any lender when refinancing high
cost home loans and to add a previously repealed paragraph (see revisions
to section 41.2(g)) relating to modification of an existing high cost home
loan.

Section 41.3(f) is added to prohibit the refinancing of special mort-
gages, except under certain conditions.

Section 41.3(g) is amended to delete a reference to median family
income and to revise certain references.

Section 41.4(a) is amended to revise certain tippdidabies & a

disclosure requirement.
Section 41.4(b) is amended to make a technical revision.

Section 41.4(d) is amended to revise certain éippdidiatils to a
disclosure requirement and to clarify theofoietidisclosure upon
certain mortgage loan application forms.

Section 41.5(a) is amended to clarify deceptivegactsplitting

or dividing loan transactions.

cate material to be deleted.

Banking Department

EMERGENCY
RULE MAKING

High Cost Home L oans

I.D. No. BNK-24-04-00002-E
Filing No. 621

Filing date: June 1, 2004
Effectivedate: June 3, 2004

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Part 41 of Title 3 NYCRR.

Statutory authority: Banking Law, sections 6-i and 6-|

Finding of necessity for emergency rule: Preservation of general wel-
fare.

Specific reasons underlying thefinding of necessity: Chapter 626 of the
Laws of 2002 became effective on April 1, 2003. Provisions of chapter
626, by the enactment of section 6-| of the Banking Law, affect the making
of certain home mortgage loans, known as high cost home loans, on after
the effective date. Part 41 of Title 3 NYCRR has governed the making of
such loans prior to the effective date and is not in conformity with certain
provisions of the chapter 626. Also, in certain limited instances, the pro-
posed amendments to Part 41 will clarify certain provisions enacted by
chapter 626. The revised Part 41 provides a comprehensive regulatory
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Section 41.5(b)(2) is amended to clarify retention of fees by lenders may be in compliance with the requirements sectiom#&kinvg®uch
and brokers in relation to unfair, deceptive or unconscionable practices. loans, given that such provisions are not dihedvisesgetion 6-1
Section 41.5(b)(4) is amended to revise the definition of loan flipping, nor has the Legislature provided any other guidance which would clarify
as an unfair or deceptive practice, and to add revised conditions to deterthe intended meaning of those provisions. The clarifying provisions of the
mine whether a loan has a “net tangible benefit” to the borrower. amendments to Part 41 address determining “corroboration by indepen-
Section 41.5(b)(5) is amended to revise the definition of packing to dent verification” of a borrower's repayment ability and “net tangible
make it consistent with other revisions to Part 41 and to revise certain timebenefit” to a borrower, both of which are critical standards in assessing
limits applicable to a disclosure requirement. whether instances of predatory lending have occurred.
Section 41.5(b)(6) is amended to clarify the standards to determine that 4. Costs:
recommending or encouraging default of a home loan or other debt is an The amendments to Part 41 should impose no additional cost upon

unfair or deceptive practice. mortgage lenders or brokers not otherwise imposed by the enactment of the
Section 41.7 is amended to revise the legend that appears on a high cosbmparative provisions of section 6- of the Banking law to which the
home loan mortgage. amendments conform Part 41. The amendments impose no additional cost
Section 41.8 is amended to delete VA and FHA mortgage loans fromupon the Banking Department or any other state agency, or any unit of
the definition of exempt products. local government.
Section 41.9 is amended to repeal the current provisions relating to 5. Local government mandates:
correction of errors and to add new provisions. The amendments to Part 41 do not impose any requirements or burdens

Section 41.11, relating to prohibiting the financing of single premium upon any units of local government.
insurance, is re-titted and amended to include other insurance premiums or 6. Paperwork:
payments for any cancellation or suspension contract or agreement. The amendments to Part 41 do not impose any new paperwork require-
This noticeis intended to serve only as a notice of emergency adoption. ments.
This agency intends to adopt this emergency rule as a permanent rule and 7. Duplication:

will publish a notice of proposed rule making in Siate Register at some None.
future date. The emergency rule will expire August 29, 2004. 8. Alternatives:
Text of emergency ruleand any required statements and analyses may The Banking Department considered whether to forego amending Part

be obtained from: Sam L. Abram, Secretary to the Banking Board, 41 or to repeal Part 41 in light of the enactment of section 6- of the
Banking Department, One State St., New York, NY 10004-1417, (212) Banking Law, given that section 6-1 may be viewed legally as occupying
709-1658, e-mail: sam.abram@banking.state.ny.us or at the department’the field of regulation of high cost home loans in the state of New York. It

website: www.banking.state.ny.us was determined that Part 41 provides a more extensive regulatory scheme
Regulatory |mpact Statement than section 6-1 for the making of such mortgage loans, and therefore it is
1. Statutory authority: appropriate to make the non-conforming provisions of Part 41 consistent

Banking Law section 14(1) authorizes the Banking Board to adopt With the comparative statutory provisions of section &-I. In addition, the
regulations not inconsistent with the law. Section 6-i of the Banking Law Provisions of section &-I that are clarified by the amendments will elimi-
specifically states that no banking organization, partnership, corporationnat€ uncertainty among mortgage lenders and brokers in the making of
exempt organization, or other entity (hereafter “lenders”) can make aSUch loans by articulating appropriate conditions, which such lenders and
mortgage loan in New York State unless those entities conform to BankingProkers must meet in order to be in compliance with certain non-defined
Law requirements pertaining to mortgage bankers (Article 12-D of the Statutory standards established by section 6-I.

Banking Law) and rules and regulations promulgated by the Banking 9- Federal standards: )

Board. Section 6- of the Banking Law imposes new requirements upon the 1N the initial promulgation of Part 41, the Banking Department stated
making of certain mortgage loans. Part 41 of the rules and regulations ofhe regulations established thresholds that were lower than the thresholds
the Banking Board was adopted pursuant to section 6-i of the BankingSe€t by the Home Ownership Equity Protection Act (HOEPA). Subse-
Law, and prior to approval of chapter 626 of the laws of 2002, which quently, federal regulators modified the annual percentage rate threshold
enacted section 6-I. Provisions of section 6-I, which are inconsistent withfor first mortgages under HOEPA by making it identical to the correspond-
certain provisions of Part 41, supercede such regulatory provisions, and th#d threshold in Part 41. Section 6-I of the Banking Law establishes

Banking Board, in promulgating the amendments to Part 41, makes Part 4{nodified points and fees thresholds in certain instances that are more
consistent with section 6-I. lenient for brokers and lenders than the comparable threshold in HOEPA.

2. Legislative objectives: The definition of points and fees, in part, established by section 6- refers
Part 41 is intended to provide consumer protections by establishing!C certain—but not all—provisions of HOEPA that define points and fees.
important consumer disclosure requirements and prohibiting contractual "€ amendments would adopt the thresholds and definition established by
terms and practices that are unfair in the making of residential mortgageSection 6-.
loans that are offered on a high-cost basis. Section 6-l is intended to have 10- Compliance schedule: ]
the same objectives. Since Part 41 provides the broad regulatory scheme None. Any modification of existing disclosures or practices by lenders
under which high cost mortgage loans are made, it is necessary that it8" brokers in regard to any cost home loans made on or after April 1, 2003
provisions be in conformity with section 6-1 and also, in limited instances, are the result of standards established by section 6-I of the Banking Law.
clarify certain provisions of such section in order that lenders and brokersChapter 626, which enacted section 6-I, was approved on October 3, 2002,

appropriately make high cost loans in conformity with the intended legisla- @nd brokers and lenders have had sufficient time to familiarize themselves
tive objectives. with these standards and subsequently modify their disclosures and prac-

3. Needs and benefits: tices, if necessary, to comply with the standards of section 6-I. The revise
Part 41 was intended to regulate the making of residential mortgageProvisions of Part 41 will assist brokers and lenders in complying with the
loans within a certain segment of the mortgage loan market, referred to a§€ction 6- requirements.
the sub-prime, or non-conventional, mortgage loan market. The regulatoryRegulatory Flexibility Analysis
scheme defined by Part 41, by requiring certain disclosures and practice& Regulatory Flexibility Analysis for Small Business and Local Govern-
to be followed in the making of such loans, sought to prevent occurrencegnent is not submitted, based on the Department's conclusion that the
of predatory lending. Predatory lending occurs when the borrower oramendments to Part 41 will not impose any adverse economic or techno-
debtor does not have sufficient income or other financial resources to payogical impact upon small business beyond any such effects that may be
the monthly principal and interest payments or when equity in a residentialcaused by the requirements established by section 6-1 of the Banking Law,
property is stripped by repeated re-financings, primarily by the charging of applicable to the making of high cost home loans, to which the amend-
excessive points and fees, when the borrower realizes no economic benefifnents conform Part 41. The amendments will not impose any adverse
Since the Legislature established a number of different standards re€conomic or technological impact upon local governments. The proposed
garding disclosures and practices in the making of such residential mort-amendments will impose no adverse reporting, recordkeeping or compli-
gage loans by enactment of section 6- of the Banking Law, it is necessanance requirements on small businesses or local governments.
that the comparative standards in Part 41 be made consistent with sectioRural Area Flexibility Analysis

6-1. A Rural Area Flexibility Analysis for Small Business and Local Govern-
Further, it is also necessary that certain provisions of section 6-l be ment is not submitted, based on the Departmeitis tbandiue
clarified by the amendments to Part 41 in order that lenders and brokers amendments to Part 41 will not impose any adwiergagangon
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private entities in rural areas beyond any such effects that may be caused

by the requirements established by section 6-1 of the Banking Law, appli-

NOTICE OF ADOPTION

cable to the making of high cost home loans, to which the amendmentgjurisdictional Classification

conform Part 41. The amendments will not impose any adverse economi
impact upon public entities in rural areas. The proposed amendments wil
impose no adverse reporting, recordkeeping or compliance requirement
private on public entities in rural areas.

Job | mpact Statement

‘I?.D. No. CVS-07-04-00007-A

iling No. 619
iling date: May 28, 2004
Effectivedate: June 16, 2004

A Job Impact Statement is not attached because the proposed amendmerr$)RSUANT TO THE PROVISIONS OF THE State Administrative Pro-
to Part 41 will not have any appreciable and/or substantial adverse impactedure Act, NOTICE is hereby given of the following action:

on jobs and employment opportunities beyond any such effects that may beyction taken: Amendment of Appendix(es) 1 of Title 4 NYCRR.

caused by the requirements established by section 6- of the Banking Law

applicable to the making of high cost home loans, to which the amend-
ments conform Part 41.

Department of Civil Service

NOTICE OF ADOPTION

Jurisdictional Classification

I.D. No. CVS-07-04-00005-A
Filing No. 615

Filing date: May 28, 2004
Effectivedate: June 16, 2004

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Appendix(es) 1 of Title 4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)

Subject: Jurisdictional classification.

Purpose: To classify a position in the exempt class in the Executive
Department.

Text was published in the notice of proposed rule making, 1.D. No.
CVS-07-04-00005-P, Issue of February 18, 2004.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Shirley LaPlante, Department of
Civil Service, State Campus, Albany, NY 12239, (518) 457-6210, e-mail:
sjl@cs.state.ny.us

Assessment of Public Comment
The agency received no public comment.

NOTICE OF ADOPTION

Jurisdictional Classification
I.D. No. CVS-07-04-00006-A
Filing No. 616

Filing date: May 28, 2004
Effectivedate: June 16, 2004

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Appendix(es) 1 of Title 4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)

Subject: Jurisdictional classification.

Purpose: To classify a position in the exempt class in the Executive
Department.

Text was published in the notice of proposed rule making, 1.D. No.
CVS-07-04-00006-P, Issue of February 18, 2004.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Shirley LaPlante, Department of
Civil Service, State Campus, Albany, NY 12239, (518) 457-6210, e-mail:
sjl@cs.state.ny.us

Assessment of Public Comment

The agency received no public comment.

Statutory authority: Civil Service Law, section 6(1)

Subject: Jurisdictional classification.

Purpose: To delete a position from the exempt class in the Department of
Transportation.

Text was published in the notice of proposed rule making, 1.D. No.
CVS-07-04-00007-P, Issue of February 18, 2004.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Shirley LaPlante, Department of
Civil Service, State Campus, Albany, NY 12239, (518) 457-6210, e-mail:
sjl@cs.state.ny.us

Assessment of Public Comment

The agency received no public comment.

NOTICE OF ADOPTION

Jurisdictional Classification

I.D. No. CVS-07-04-00008-A
Filing No. 617

Filing date: May 28, 2004
Effectivedate: June 16, 2004

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Appendix(es) 2 of Title 4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)

Subject: Jurisdictional classification.

Purpose: To classify positions in the non-competitive class in the Depart-
ment of Family Assistance.

Text was published in the notice of proposed rule making, 1.D. No.
CVS-07-04-00008-P, Issue of February 18, 2004.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Shirley LaPlante, Department of
Civil Service, State Campus, Albany, NY 12239, (518) 457-6210, e-mail:
sjl@cs.state.ny.us

Assessment of Public Comment

The agency received no public comment.

NOTICE OF ADOPTION

Jurisdictional Classification

I.D. No. CVS-07-04-00009-A
Filing No. 618

Filing date: May 28, 2004
Effectivedate: June 16, 2004

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of Appendix(es) 2 of Title 4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)
Subject: Jurisdictional classification.
Purpose: To delete a position from and classify a position in the non-
competitive class in the Department of Family Assistance.
Text was published in the notice of proposed rule making, 1.D. No.
CVS-07-04-00009-P, Issue of February 18, 2004.
Final rule compared with proposed rule: No changes.
Text of rule may be obtained from: Shirley LaPlante, Department of
Civil Service, State Campus, Albany, NY 12239, (518) 457-6210, e-mail:
sjl@cs.state.ny.us
Assessment of Public Comment

The agency received no public comment.
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scheduled work duties. In no case shall the interval between physical

. performance tests exceed 24 months.
Education Department @...
(b)...
(c)(1) A school bus driver who is employed by a school
district, board of cooperative [educatiaducational services, or contrac-
PROPOSED RULE MAKING tor as of September 1, 1997 shall have until July 1, 2000 to take and pass
NO HEARING(S) SCHEDULED the driver physical performance test. All drivers hired by school districts,

: . boards of cooperative [educatiaulucational services, or contractors after
Nonpublic School BusDrivers September 1, 1997 shall be required to pass the driver physical perform-
I.D. No. EDU-24-04-00003-P ance test before they may transport pupils.

- . 2) A school bus driver who is employed by a nonpublic
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- ( -
cedure Act, NOTICE is hereby given of the following proposed rule: school as of January 1, 2005 shall have until January 1, 2008 to take and

. : ; ass the driver physical performance test. All drivers hired by nonpublic
Proposed action: Amendment of section 156.3 of Title 8 NYCRR. gchoolsafter Jaﬁugrsy 1, 5005 shall be required to passthe dri\)//er phF))/sical
Statutory authority: Education Law, sections 207 (not subdivided), performance test before they may transport pupils.
305(34) and 3624 (not subdivided); and L. 2003, ch. 270 (d) School districts, boards of cooperative educational services
Subject: Nonpublic school bus drivers. nonpublic schools or transportation contractors may apply to the commis-
Purpose: To apply the school bus safety practices instruction and retrain- sioner for a temporary waiver to permit Department of Motor Vehicles
ing requirements for public school bus drivers to nonpublic school bus (DMV) certified 19A examiners, employed by that carrier, to administer
drivers. the physical performance test to school bus drivers employed by that
Text of proposed rule: Section 156.3 of the Regulations of the Commis- carrier. Such waiver may be granted where it is established that there are
sioner of Education is amended, effective September 30, 2004, as followsinsufficient certified school bus driver instructors on staff to administer the
156.3 Safety regulations for school bus drivers, monitors, attendantstest in a timely manner. Upon the issuance of such waiver, a certified
and pupils. sch_ool bus drlv_e_r mst_ructor’s physical presence shall not b_e rt_aqwred
(a) Definitions. For purposes of this section: during the administration of the test, provided that such testing is con-
(1) A school bus driver shall mean any person who drives a schoolducted under the general supervision of a certified school bus driver
bus which is owned, leased or contracted for by a public school district [orinstructor who is employed by such board of education, board of coopera-
a), board of cooperative educational servioesionpublic school for the tive educational servicesionpublic school or transportation contractor.
purpose of transporting pupils. However, for the purposes of this section,fUCh certified school bus driver instructor shall instruct the DMV certified

the following shall not be considered to be school bus drivers: 9A examiner in the proper administration of the physical performance
0) test and shall review and approve the test results of all physical perform-

(i) a driver of a suburban intercity coach or transit type bus, @nce tests administered by the examiner.
transporting pupils on trips other than between home and school, such as @) ...

field trips, athletic trips, and other special transportation services; [and] ~ (5) Pre-service, safety training, and refresher training for school bus
(iii) a parent who transports exclusively his or her own children  drivers.
and (i) Pre-service. Each school bus driver initially employed by a
(iv) a volunteer driver for a nonpublic school who transports board of education or transportation contractor subsequent to July 1, 1973,
pupils on other than a regularly established route on an occasional basis. or initially employed by a nonpublic school on or after July 1, 2004, shall
(2) A school bus shall mean every vehicle owredsed or con- have received at least two hours of instruction on school bus safety prac-

tracted for by gublic schoo [or] board of cooperative educational ser- tices. Each driver of a vehicle transporting pupils with disabilities exclu-
vices or nonpublic school and operated for the transportation of pupils, sively who is initially employed subsequent to January 1, 1976itially
children of pupils, teachers and other persons acting in a supervisoryemployed on or after July 1, 2004 for nonpublic school bus drivers, shall

capacity to or from school or school activities. have received an additional hour of instruction concerning the special
®3)... needs of a pupil with a disability.
4)... (i) (2) During the first year of employment, each drivetially
(5) A nonpublic school shall mean a private or parochial school employed by a board of education, board of cooperative educational
offering instruction in any or all grades, pre-kindergarten through twefve. services or transportation contractor subsequent to July 1, 1973 shall
(b) School bus driver and instructor qualifications. (1) . . . complete a basic course of instruction in school bus safety practices ap-
... proved by the commissioner, which shall include two hours of instruction
(3) Physical fitness. (i) . . . concerning the special needs of a pupil with a disability.
(i) Each regular or substitute driver of a school bus owned, leased (b) During thefirst year of employment, each school bus driver

or contracted for by a school distrior a] board of cooperative educa-  initially employed by a nonpublic school on or after July 1, 2005 shall
tional servicesr a nonpublic school shall be examined by a physician or ~ complete a basic course of instruction in school bus safety practices
nurse practitioner to the extent authorized by law and consistent with theapproved by the commissioner, which shall include two hours of instruc-
written practice agreement pursuant to Education Law, section 6902(3), infion concerning the special needs of a pupil with a disability. Each school
accordance with the provisions of this subdivision. The physical examina-busdriver initially employed by a nonpublic school onor after July 1, 2004
tion shall be reported immediately on forms prescribed by the commis-and on or before June 30, 2005, shall complete such course within the first

sioner to the chief school officer of the district. The physical examination two years of such employment.

shall include, as a minimum, those requirements specified on the pre- @iii) . . .
scribed physical examination report. The examining physician or nurse @iv)...
practitioner shall require the school bus driver to undergo any diagnostic (v) Except as otherwise provided in clauses (a) and (b) of this

tests that are necessary to determine whether the driver has the physicalbparagraph, all training required in this subdivision shall be provided by,
and mental ability to operate safely a school transportation conveyanceor under the direct supervision of a school bus driver instructor certified by
Each school bus driver shall receive an annual physical examination, andhe commissioner. To qualify for certification as a school bus driver
each driver who is to be initially employed shall be examined within four instructor (SBDI), individuals shall successfully complete a school bus
weeks prior to the beginning of service. In no case shall the interval driver instructor training and evaluation course taught by a certified master

between physical examinations exceed a 13-month period. instructor. The course shall be approved by the commissioner upon the

(iii) Each regular or substitute driver of a school bus owned, recommendation of the commissioner’s school bus driverdadstructor
leased or contracted for by a school distiicard of cooperative educa- sory committee, an advisory group consisting of at least seven certified
tional services or nonpublic school shall pass a physical performance test school bus driver instructors appointed annually for such purpose by the
approved by the commissioner, upon recommendation of an advisory commissioner. Each person who applies for admissiasecstiali cou
group of certified school bus driver instructors, at least once every two be currently employed by a public school distrizf,cooperative
years. Additionally, the test shall be administered to any driver following educational semeigashlic school or private contractor who is cur-
an absence from service of 60 or more consecutive days from his or her rently providing pupil transportation servicescfechoolllistrict

4
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nonpublic school or board of cooperative educational services. The SBDI

course shall include but shall not be limited to the following content areas:
planning and making presentations including lesson plans and objectives,

laws of the State regarding education and the functions and duties c
ferred on the State Education Department by law.
Education Law section 305(34), as added by Chapter 270 of the Laws

school bus accident statistics and interpretation, effective communicationspf 2003, authorizes and directs the Commissioner of Education to promul-
and evaluation. Each such person shall possess a high school diploma gjate regulations which apply school bus safety practices instruction and
equivalent diploma and shall have completed the basic course of instrucretraining requirements prescribed pursuant to section 3624 of Education
tion in school bus safety practices. In addition, each such person shall haveaw, to drivers who operate pupil transportation which is owned, leased or

completed the Advanced New York State School Bus Driver Training

contracted for by private and parochial schools to the same degree as such

Course or a Department of Motor Vehicles approved Point/Insurancerequirements apply to drivers who operate pupil transportation which is

Reduction Program. To maintain certification, school bus driver instruc-

tors shall be required to attend the annual professional development semi-

owned, leased or contracted for by public school districts.
Education Law section 3624 empowers the Commissioner to determine

nar (PDS) approved by the commissioner upon the recommendation of theind define the qualifications of school bus drivers and to develop the
SBDI advisory committee, and taught by a certified master instructor. Thetraining and testing such drivers shall receive.

PDS shall provide refresher training for all SBDIs in presentation skills,

lesson planning, school bus safety techniques, requirements and statistics.

The PDS shall provide SBDIs with training materials for the upcoming

school year safety training campaign, including information which shall be

conveyed to all school bus drivers in the next two driver refreshers.
@...

[(b) Upon application by a board of education, a variance may

be granted from the requirements of this paragraph for the 1990-91 schooIIne
year only, upon a finding by the commissioner that the services of anp |
approved school bus driver instructor are not available to provide thebu

required training.]

Vi) . ..

LEGISLATIVE OBJECTIVES:

The proposed amendment is consistent with the above statutory author-
ity and is necessary to conform the Commissioner’s Regulations to the

provisions of Education Law section 305(34), as added by Chapter 270 of
the Laws of 2003.

NEEDS AND BENEFITS:

The proposed amendment is needed to implement the statutory require-
nts of Chapter 270 of the Laws of 2003. The proposed amendment will

p to insure the safety of the 2.3 million students transported on school

ses each day in New York State by applying, as required by Chapter 270
of the Laws of 2003, school bus safety practices instruction and retraining

requirements prescribed pursuant to Education Law section 3624 to drivers

__ (6) Character requirement. The driver of a vehicle for the transporta- o gperate transportation which is owned, leased or contracted for by
tion of school children shall be of good moral character and thoroughly private and parochial schools to the same extent as such requirements

reliable. At the time of initial application and at such other times as the
superintendent of schools, [or] district superintendent of scharoi®n-
public school chief administrator may determine, each applicant for ap-

proval for employment as a school bus driver shall furnish to the superin-

tendentor administrator at least three statements from three different

persons who are not related either by blood or marriage to the applicant

pertaining to the moral character and to the reliability of the applicant.
(c) School bus monitor and attendant qualifications. (1) . . .
...
(3) Physical fitness. (i) . . .
(i) . ..

(iii) Each school bus monitor or attendant of a school bus owned,

leased or contracted for by a school district or board of cooperative educa:
tional services shall pass a physical performance test approved by th

commissioneat least once every two years. Additionally, the test shall be
administered to any monitor or attendant following an absence from
service of 60 or more consecutive days from his or her scheduled work
duties. In no case shall the interval between physical performance tests
exceed 24 months. Individuals employed by a school district, board of

cooperative educational services or contractor as a monitor or attendant o
July 1, 2003 shall have until July 1, 2004 to take and pass a physica
performance test. Individuals hired as a monitor or attendant after July 1

2003, must take and pass a physical performance test before they m
assume their duties.

@...

(b) ...

...

4)...
o5)...
...

(e)...

...

)

Text of proposed rule and any required statements and analyses may

be obtained from: Mary Gammon, Legal Assistant, Office of Counsel,
Education Department, Albany, NY 12234, (518) 473-8296, e-mail: le-
gal@mail.nysed.gov

Data, views or arguments may be submitted to: James A. Kadamus,

Deputy Commissioner, Education Department, Rm. 875, Education Bldg.

Annex, Albany, NY 12234, (518) 474-5915, e-mail: jkadamus@
mail.nysed.gov
Public comment will be received until: 45 days after publication of this
notice.
Regulatory Impact Statement

STATUTORY AUTHORITY:

e

apply to drivers who operate transportation which is owned, leased or
contracted for by public school districts.
COSTS:
(a) Costs to State government: None.
(b) Costs to local government: None.
(c) Costs to private regulated parties: The proposed amendment is
necessary to implement Education Law section 305(34), as added by
Chapter 270 of the Laws of 2003, and does not impose any additional costs
beyond those inherent in the statute. There will be an incremental addi-
tional cost to private and parochial schools that employ their own school
bus drivers. Costs will vary for each nonpublic school based upon their
individual past practices in training school bus drivers, and the availability
of school bus driver instructors (SBDI) on staff or nearby.
The proposed amendment phases in the testing and training require-
ments for nonpublic school bus drivers to the same degree that the require-
ments were phased in for public school bus drivers. It is difficult to
accurately estimate the anticipated cost of the proposed amendment be-
cause we have no data on the number of school bus drivers employed by
rivate and parochial schools. For the purpose of estimating the cost of
Enplementing the proposed amendment the following rates can be used:
hysical Performance Test (every 2 years) - $35, Basic Course of Instruc-
ion (once) - $65, Pre-Service Training Course (once) - $30, two 2-hour
efresher training sessions (annually) - $40, Medical Exam (annually) -
$30.

An individual employed as a school bus driver for the first time and by
a nonpublic school would cost the school approximately $95 in one-time
only training the first year, an additional $40 annually for refresher train-
ing, and $65 in medical and physical performance testing every 2 years.
Assuming an estimated 2,500 school bus drivers employed by nonpublic
schools with 5% being new drivers each year, the total statewide cost
would be $195,125 ($11,875 + 100,000 + 81,250 = $195,125) or $77.25
per year per school bus driver.

(d) Costs to the regulating agency for implementation and continued
administration of the rule: None.

LOCAL GOVERNMENT MANDATES:

None.

The proposed amendment is not applicable to local governments.

PAPERWORK:

The proposed amendment conforms the Commissioner’s Regulations
to Education Law section 305, subdivision 34 as added by Chapter 270 of
the Laws of 2003, and does not impose any new reporting or record
keeping requirements beyond those imposed by the statutes.

The same reporting and data collection system that is in place for public
school bus drivers will be utilized for nonpublic school bus drivers, includ-
ing forms for the Physical Performance Test, medical exam, and training

Education Law section 207 empowers the Board of Regents and thecourse completion certificates.

Commissioner of Education to adopt rules and regulations to carry out the

DUPLICATION:
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The proposed amendment is necessary to implement Education Law driver initially employed by a nonpublic school on orlafg&0%uly
section 305, subdivision 34 as amended by Chapter 270 of the Laws of shall complete a basic course of instruction inssdetophatices
2003, and will not duplicate any other requirement in State or federal law. approved by the Commissioner, which shalhimatadd istruction

ALTERNATIVES: concerning the special needs of a pupil with a disability. Each school bus

The proposed amendment conforms the Commissioner's Regulationgdriver initially employed by a nonpublic school on or after July 1, 2004 and
to Education Law section 305, subdivision 34, as amended by Chapter 27@n or before June 30, 2005, shall complete such course within the first two
of the Laws of 2003. There are no significant alternatives for meeting theyears of such employment.
statutory requirements and none were considered. The chief school officer of private and parochial schools shall approve

FEDERAL STANDARDS: in writing the hiring of each school bus driver and shall ensure that they

The proposed amendment relates to State standards for school bugeceive all required training and testing.
drivers employed by private and parochial schools and does not exceed any PROFESSIONAL SERVICES:

minimal Federal standards. The proposed amendment proposes no additional professional services
COMPLIANCE SCHEDULE: requirements on local governments, other than those already required by
As required by the statute the training and testing requirements con-aw.
tained in the proposed amendment mirror the existing training and testing Small businesses may incur expenses to hies tifeasmsitied
requirements for public school bus drivers. The primary impact will be School Bus Driver Instructor (SBDI) to teach theuBssiofQostruc-
limited to nonpublic schools, excluding daycares, camps and proprietary tion and administer the Physical Performancedkistisodsolers. A
schools, offering instruction in any or all grades including pre- kindergar- waiver request may be submitted to permit aifidd\1 @ArExaminer
ten through twelve. to administer the Physical Performance Test.
The Department has consulted with the public school community in-  COMPLIANCE COSTS:
cluding the Commissioner’s School Bus Driver Instructor Advisory Com- The proposed amendment is necessary to implement Chapter 270 of the

mittee to obtain their suggestions and assistance for an efficient and costaws of 2003 and does not impose any additional costs beyond those
effective implementation of the requirements. In addition, the Departmentinherent in the statute.

has consulted with the New York Association for Pupil Transportation,  The addition of qualifications and standards for school bus drivers
and the New York School Bus Contractor’'s Association to obtain their employed by a private or parochial school will result in additional incre-
views. Nonpublic school groups and associations have been given thenental cost. Costs will vary for each private or parochial school based
opportunity to review the proposed amendment and raise questions conupon their individual past practices in training school bus drivers, and the
cerning its implementation. The Department has consulted with the publicavailability of School Bus Driver Instructors on staff or nearby.

school community including the Commissioner's School Bus Driver In-  The proposed amendment phases in the testing and training require-
structor Advisory Committee to obtain their suggestions for an efficient ments for nonpublic school bus drivers to the same degree that the require-
and cost effective implementation of the requirements by nonpublic ments were phased in for public school bus drivers. It is difficult to
schools. In addition, the department has consulted with the New Yorkaccurately estimate the anticipated cost of the proposed amendment be-
Association for Pupil Transportation, and the New York School Bus Con- cause we have no data on the number of school bus drivers employed by
tractor’s Association to obtain their suggestions. Nonpublic school groupsprivate and parochial schools. For purposes of estimating the cost of
and associations have been given the opportunity to provide suggestiongnplementing the proposed amendment the following rates can be used:
and raise issues concerning the statutes and the _pr_oposed regulations. TPﬁhysicaI Performance Test (every 2 years) - $35, Basic Course of Instruc-
Department has in place a 1,000 plus member training corps of school bugion (once) - $65, Pre-Service Training Course (once) - $30, and two 2-
driver instructors who are prepared to conduct pre-service training, admin-hour refresher sessions (annually) - $40, Medical Exam (annually) - $30.
ister the driver physical performance test, and teach the Basic Course of An individual employed as a school bus driver for the first time and by
Instruction to nonpublic school bus drivers. Some have offered to provideg private or parochial school would cost the school approximately $95 in
initial low cost or no cost tra|n|ng for non-pub“c schools in order to get one-time Only training the first year, an additional $40 annua"y for re-

their bus drivers into compliance as quickly as possible. ) _fresher training, and $65 in medical (every year instead of every 2 years)
Therefore, it is anticipated that regulated parties can achieve compli-and physical performance testing every 2 years. Assuming an estimated

ance with the proposed amendment by its effective date. 2,500 school bus drivers employed by private and parochial schools with

Regulatory Flexibility Analysis 5% being new drivers each year, the total statewide cost would be
Small Businesses: $195,125 ($11,875 + 100,000 + 81,250 = $195,124) or $77.25 per year per
EFFECT OF RULE: school bus driver.

The proposed amendment applies to all private and parochial schools ECONOMIC AND TECHNOLOGICAL FEASIBILITY
offering instruction in any or all grades pre-kindergarten through twelve, The proposed amendment does not impose any new technological
which employ school bus drivers, including those schools that are operatedequirements on small businesses. Economic feasibility is addressed above
as for-profit business corporations employing less than 100 employees. under Compliance Costs.

COMPLIANCE REQUIREMENTS: MINIMIZING ADVERSE ECONOMIC IMPACT:

The proposed amendment is necessary to conform the Commissioner’s The proposed amendment phases in the testing and training require-
Regulations to 305(34), as added by Chapter 270 of the Laws of 2003.  ments for school bus drivers employed by private and parochial schools to

All drivers who operate transportation which is owned, leased or con- the same degree that the requirements were phasedscifoolbus
tracted for by a nonpublic school shall comply with the school bus safety drivers. Also, the training and testing requoetae@s i the pro-
practices instruction and retraining prescribed pursuant to Education Law posed amendment mirror the existing training eeqliestients for
section 3624 to the same extent as such requirements shall apply to drivers school bus drivers. Nothing additional wa ptepgsegosed
who operate transportation which is owned, leased or contracted for by amendment that was not already required of piblblscdsorersl
public school districts. SMALL BUSINESS PARTICIPATION:

Any person employed by a private or parochial school as a school bus ~ Staff from the State Education Department have consulted with the
driver on July 1, 2004 or later, shall be at least 21 years of age, be approvegublic school community, including the Commissioner's School Bus
for hire by the schools chief administrative office, and pass an annualDriver Instructor Advisory Committee and the New York Association for
medical exam prior to transporting pupils. Pupil Transportation to obtain their suggestions and assistance for an

All school bus drivers employed by private and parochial schools as of efficient and cost effective implementation of the requirements. In addi-
January 1, 2005 shall have until January 1, 2008 to take and pass the driveion, the Department has consulted with members of the Commissioner’s
physical performance test. All drivers hired by private and parochial Advisory Council of Nonpublic Schools in order to provide small busi-
schools after January 1, 2005 shall be required to pass the driver physicalesses with an opportunity to participate in the rule making process. The
performance test before they may transport pupils. Once passed, all schoa@ssociations have made suggestions and raised important issues concern-
bus drivers must complete and pass the driver physical performance test dng the testing and training requirements for private and parochial school

least once every two years. bus drivers. Their suggestions and concerns have been taken into account
All school bus drivers employed by a private or parochial school and incorporated into the final proposal. State EducatitenDstadir

subsequent to July 1, 2004 shall receive at least 2 hours of pre-service also met with members of the Commissioner’s[Zoberalni3trsic-

instruction or 3 hours of instruction if they exclusively transport pupils tor Advisory Committee, and members of the Newsdoi&tian for

with disabilities. During the first year of employment, each school bus Pupil Transportation. The advisory committee aodiatiensskave

6
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made suggestions and raised important issues concerning the testing and nonpublic school based upon their individualepast {pedcing
training requirements for private and parochial school bus drivers. Theirschool bus drivers, and the availability of school bus driver instructors
suggestions and concerns have been taken into account and incorporat¢8BDI) on staff or nearby.

into the final proposal. The proposed amendment phases in the testing and training require-
Local Governments: ) ) ) ments for nonpublic school bus drivers to the same degree that the require-
The proposed amendment is applicable to drivers who operate transments were phased in for public school bus drivers. It is difficult to
portation which is owned, leased or contracted for by nonpublic schools,accurately estimate the anticipated cost of the proposed amendment be-
and does not impose any reporting, recordkeeping or other complianc&ause no true data is available on the number of school bus drivers em-
requirements on school districts, boards of cooperative educational serployed by private and parochial schools. For purposes of estimating the
vices or other local governments. Because it is evident from the nature ofost of implementing the proposed amendment the following rates can be
the proposed amendment that it does not affect local governments, n@ised: physical performance test (every 2 years) - $35, Basic Course of
further measures were needed to ascertain that fact and none were takefstruction (once) - $65, Pre-Service Training Course (once) - $30, and
Accordingly, a regulatory flexibility analysis for local governments is not two 2-hour refresher training sessions (annually) - $40, Medical Exam

required and one has not been prepared. (annually) - $30. Thus an individual employed as a school bus driver for
Rural Area Flexibility Analysis the first time and by a nonpublic school would cost the school $95 in one-
TYPES AND ESTIMATED NUMBER OF RURAL AREAS: time only training the first year, an additional $40 annually for refresher

ooldraining, and $65 in medical and physical performance testing every 2
e Yyears. Assuming an estimated 2,500 school bus drivers employed by non-

including those located in the 44 rural counties with less than 200,000Public schools with 5% of new drivers each year the total statewide cost
inhabitants and the 71 towns in urban counties with a population density ofvould be $195,125 ($11,875 + 100,000 + 81,250 = $195,125) or $77.25
150 per square mile or less. per school bus driver.

REPORTING, RECORDKEEPING AND OTHER COMPLIANCE MINIMIZING ADVERSE IMPACT:

REQUIREMENTS; AND PRO'_:ESSIONAL SERVICES: o The proposed amendment is necessary to conform the Commissioner’s
The proposed amendment is necessary to conform the Commissioner'Regulations to the requirements of Education Law section 305(34), as
Regulations to 305(34), as added by Chapter 270 of the Laws of 2003.  added by Chapter 270 of the Laws of 2003, and does not have any impact
All drivers who operate transportation which is owned, leased or con- on school districts, boards of cooperative education services (BOCES) or
tracted for by a nonpublic school shall comply with the school bus safety private pupil transportation contractors. The statute authorizes and directs
practices instruction and retraining prescribed pursuant to Education Lawthe Commissioner of Education to promulgate regulations which apply
section 3624 to the same extent as such requirements shall apply to drivetschool bus safety practices instruction and retraining requirements pre-
who operate transportation which is owned, leased or contracted for byscribed pursuant to section 3624 of Education Law, to drivers who operate
public school districts. pupil transportation which is owned, leased or contracted for by private
Any person employed by a private or parochial school as a school bugand parochial schools to the same degree as such requirements apply to
driver on July 1, 2004 or later, shall be at least 21 years of age, be approvedrivers who operate pupil transportation which is owned, leased or con-
for hire by the schools chief administrative office, and pass an annualtracted for by public school districts. Since the statue requires uniform
medical exam prior to transporting pupils. standards applicable to all nonpublic schools in the State, it was not
All school bus drivers employed by private and parochial schools as ofpossible to prescribe a lesser standard or exempt nonpublic schools located
January 1, 2005 shall have untii January 1, 2008 to take and pass the drivéf rural areas.
physical performance test. All drivers hired by private and parochial  The training and testing requirements contained in the proposed
schools after January 1, 2005 shall be required to pass the driver physicaimendment mirror the existing training and testing requirements for public
performance test before they may transport pupils. Once passed, all scho@chool bus drivers. The primary impact will be to nonpublic schools
bus drivers must complete and pass the driver physical performance test affering instruction in any or all grades pre-kindergarten through twelve.
least once every two years. . . RURAL AREA PARTICIPATION:
All school bus drivers employed by a private or parochial school
subsequent to July 1, 2004 shall receive at least 2 hours of pre-service Copies of the proposed amendment were provided for review and
instruction or 3 hours of instruction if they exclusively transport pupils comment to the Department’s Rural Advisory Committee, whose member-
with disabilities. During the first year of employment, each school bus ships include schools located in rural areas. In addition, the Department
driver initially employed by a nonpublic school on or after July 1, 2005 has consulted with the public school community including the Commis-
shall complete a basic course of instruction in school bus safety practicesioner’s School Bus Driver Instructor Advisory Committee to obtain their
approved by the Commissioner, which shall include 2 hours of instruction suggestions for an efficient and cost effective implementation of the re-
concerning the special needs of a pupil with a disability. Each school busquirements by nonpublic schools. The Department has also consulted with
driver initially employed by a nonpublic school on or after July 1, 2004 and the New York Association for Pupil Transportation, and the New York
on or before June 30, 2005, shall complete such course within the first twoSchool Bus Contractor's Association to obtain their suggestions. Nonpub-
years of such employment. lic school groups and associations have been given the opportunity to
The chief school officer of private and parochial schools shall approve Provide suggestions and raise issues concerning the statutes and the pro-

in writing the hiring of each school bus driver and shall ensure that theyPosed regulations. The Department has in place a 1,000 plus member
receive all required training and testing. training corps of school bus driver instructors who are prepared to conduct

The proposed amendment proposes no additional professional Service?re-serwce training, administer the driver physical performance test, and

: : ach the Basic Course of Instruction to nonpublic school bus drivers.
lrequwements on local governments, other than those already required b)gome have offered to provide initial low cost oI? no cost training for non-
aw.

. . . . ..._public schools in order to get their bus drivers into compliance as quickl
Small businesses may incur expenses to hire the services of a certlfleg 9 P q y

School Bus Driver Instructor (SBDI) to teach the Basic Course of Instruc- s possible.
tion and administer the Physical Performance Test to school bus drivers. AJob | mpact Statement
waiver request may be submitted to permit a DMV certified 19A Examiner The proposed amendment is necessary to conform the Commissioner’s
to administer the Physical Performance Test. Requlati ; ey
gulations to Chapter 270 of the Laws of 2003, relating to the qualifica
COSTS: ] ] tions, testing and training requirements for nonpublic school bus drivers.
The proposed amendment is necessary to implement Chapter 270 of thghe proposed amendment prescribes requirements for those individuals
Laws of 2003 and does not impose any additional costs beyond thosevho are already employed, or who seek to become employed by a nonpub-
inherent in the statute. lic school as a school bus driver; but it will not affect the number of jobs or
There should be no additional costs to rural school districts as a resulemployment opportunities available in this occupation. Because it is evi-
of the proposed changes. The addition of qualifications and standards fodent from the nature of the rule that it will have no impact on jobs or
nonpublic school bus drivers will not result in any increase in State Aid for employment opportunities, no further steps were needed to ascertain those
pupil transportation. The amendment applies only to school bus driversfacts and none were taken. Accordingly, a job impact statement is not
employed by private and parochial schools. Costs will vary for each required and one has not been prepared.

The proposed amendment applies to all private and parochial sch
offering instruction in any or all grades pre-kindergarten through twelv:
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7006(4) of the Education Law and section 65.6 of this Part, and to estab-
lish requirements for providers of such a course of study.

(b) Approval of course of study. To be approved by the department for
purposes of section 7006(4) of the Education Law and section 65.6 of this
Part, the course of study shall meet the requirements of this section and be
approved by the department pursuant to the procedures of this section.

(c) Sandards for the course of study.

(2) Providers. The course of study shall be offered by degree-grant-
ing institutions that offer registered programsin the health professions or

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Operation of Radiographic Equipment by an Unlicensed Personin
a Podiatrist’s Office

I.D. No. EDU-24-04-00004-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-

cedure Act, NOTICE 'S hereby giyen of the following proposed rule: equivalent programs, hospitals or health facilities regulated pursuant to
Proposed action: Addition of sections 65.6 and 65.7 to Title 8 NYCRR.  articje 28 of the Public Health Law, professional associations represent-
Statu[oryauthorlty Education LaW, SeCt_IO_nS 207 (nOt SUbd|V|ded); 210 |ng the health pro‘fonsl or other entities that have as a purpose the
(not subdivided); 212(3); 6504 (not subdivided); 6507(2)(a); 7001(1) and provision of education or training on health care subjects to health profes-

(2); and 7006(4); and Public Health Law, section 3515(4)(d)

Subject: Operation of radiographic equipment by an unlicensed person

under the direct supervision of a licensed podiatrist.

sionals.
(2) Admission reguirements.
(i) Candidates for admission to the course of study shall meet the

Purpose: To implement section 7006(4) of the Education Law, which following requirements:

permits an unlicensed assistant providing supportive services to a licensed
podiatrist to X-ray a patient’s foot, while under the direct supervision of
the licensed podiatrist, provided that the unlicensed assistant has com-

pleted an acceptable course of study.

(a) be at least 18 years of age;
(b) hold at least a high school diploma or its equivalent; and
(c) be of good moral character.

(i) All candidates for admission shall be required to submit a

Text of proposed rule: 1. Section 65.6 of the Regulations of the Commis-  formal written application.

sioner of Education is added, effective September 30, 2004, as follows:

65.6 Operation by an unlicensed person of radiographic equipment for
foot radiography.

(a) In accordance with section 7006(4) of the Education Law, an
unlicensed person providing supportive services to a licensed podiatrist,
incidental to and concurrent with such podiatrist personally performing a
service or procedure, may operate radiographic equipment under the
direct supervision of a licensed podiatrist, as defined in subdivision (b) of
this section, for the sole purpose of foot radiography, provided that the
following requirements are met:

(1) the type of radiographic equipment that is operated by the unli-
censed person is the type of radiographic equipment approved by the New
York State Department of Health for use by such an unlicensed person;
and

(2) the unlicensed person has successfully completed a course of
study of at least eight clock hours of in-per son instruction, approved by the
department pursuant to section 65.7 of this Part, prior to such operation of
the radiographic equipment.

(b) For purposes of this section, under the direct supervision of a
licensed podiatrist means: supervision of radiographic procedures based
on instructions given by a licensed podiatrist in the course of a procedure
who remains in the podiatry office where the radiographic services are
being performed, personally diagnoses the condition to be treated, person-
ally authorizes the procedures and deter mines that the radiographic expo-
sure of the foot should be made and the part or parts of the patient’s foot
which shall be exposed; and before dismissal of the patient, evaluates the
services performed by the unlicensed assistant.

(c) The supervising licensed podiatrist shall retain a copy of the certifi-
cate of completion, verifying that the unlicensed person has successfully
completed a course of study approved by the department pursuant to
section 65.7 of this Part, for a period of 22 years after the unlicensed
person last provided radiographic services under the direct supervision of
the licensed podiatrist.

(d) The supervising licensed podiatrist shall be professionally respon-
siblefor ensuring that, prior to permitting an unlicensed person to operate
radiographic equipment for the purpose of foot radiography, all of the
requirements of this section have been met and that adequate safety pro-
tectionsarein place, consistent with the use of the radiographic equipment
by an unlicensed person and the training obtained by the unlicensed
person to perform radiographs of the foot.

(e) Nothing in this section shall be construed to permit an unlicensed
person to receive exposed and processed radiographs for the purpose of
performing diagnostic interpretation or to practice podiatry, as such prac-
tice is defined in section 7001 of the Education Law.

(3) Course of study.

(i) The course of study shall contain at least eight clock hours of
in-person instruction.

(if) Theinstruction shall include the following content

areas:
(a) basic radiation safety for the patient and the operator, and
infection control techniques;
(b) positioning the patient for a podiatric radiograph;
(c) production of the radiograph; and
(d) developing radiographs.

(iii) The course of study shall requirethe candidate to train on and
operate radiographic eguipment on nonhuman models. Such operation
must be under the direct in-person observation and supervision of a
licensed podiatrist who shall ensure the safe operation of the equipment.
The equipment must be approved by the New York State Department of
Health for use by an unlicensed person while under the direct supervision
of a licensed podiatrist.

(iv) The course of study shall require the unlicensed person to
demonstrate competency in the operation of radiographic equipment for
the purpose of foot radiography through successful completion of a practi-
cal examination using such equipment on nonhuman models and a written
examination. Such practical examination must be under the direct in-
person observation and supervision of a licensed podiatrist who shall
ensure the safe and competent operation of the radiographic equipment.

(v) The provider shall prepare in written form and make use of a
detailed curriculum, which describes learning objectives and competen-
cies achieved by the course of study.

(4) Instructors. The course of study shall be taught by instructors
who have demonstrated by training, education, and experience their com-
petence to teach the course content prescribed in paragraph (3) of this
subdivision.

(5) Facilities and equipment. The course of study shall be supported
by adequate facilities, equipment, and other physical resources, including
but not limited to, the type of radiographic equipment approved by the
Department of Health for use by unlicensed persons while under the direct
supervision of a licensed podiatrist. The provider must conform to all
applicable statutes, rules and regulations relating to radiation safety stan-
dards.

(d) Responsibilities of providers of the course of study.

(1) A provider of the course of study shall execute a certification of
completion for each person successfully completing the course of study.

(2) Within 21 calendar days of the completion of course of study, the
provider shall transmit a certification of completion to the person success-

2. Section 65.7 of the Regulations of the Commissioner of Education isfully completing the course of study for that person’s use in documenting

added, effective September 30, 2004, as follows:

65.7 Course of study required for the operation by an unlicensed
person of radiographic equipment for foot radiography.

(a) Purpose. The purpose of this section is to set forth standards for a
course of study required to be completed by unlicensed persons before
such unlicensed persons may operate radiographic equipment for the sole
purpose of foot radiography, while under the direct supervision of a
licensed podiatrist, in accordance with the requirements of section

8

such completion.

(3) The provider shall retain in its files for not less than six years
from the date of the conclusion of each session of the course of study: a
copy of the certification of completion for students who successfully com-
pleted the course of study; a record of the dates of the course of study; the
written applications submitted by all students who were admitted to the
course of study; attendance in the course of study; the written curriculum
for the course of study; instructors who taught the course of study; exami-
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nation results; and such other matters as determined by the department to
confirm participation in the course of study.

(4) In the event that the provider discontinues offering the course of
study, upon such discontinuance, all records retained pursuant to para-
graph (3) of this subdivision shall be transferred to the department.

(e) Application for approval of course of study.

(1) Providers seeking approval of a course of study pursuant to this
section shall submit to the department an application on forms prescribed
by the department and a fee of $500 for the review of such course of study
and the issuance of a permit from the department to become an approved
provider.

(2) The department shall review the information contained in such
application and may request and review additional information and may
conduct site visits to ensure compliance with the requirements of this
section.

(f) Term of approval of course of study.

(1) The course of study shall be approved for a period of six years,
except that the approved status of such course of study may be terminated
during this term by the department in accordance with subdivision (g) of
this section.

(2) At the expiration of said term, a provider may reapply to the
department for approval of the course of study by following the require-
ments of subdivision (€) of this section, including payment of a required fee
of $500, for the renewal of the permit from the department to be an
approved provider for an additional six-year term.

(9) Review of course of study.

(1) Thedepartment may review the cour se of study during the term of
approval to ensure compliance with the requirements of this section and
may request information from a provider and may conduct site visits,
pursuant to such review.

(2) A determination by the department that the course of study
offered by a provider is inadequate, incomplete, or otherwise unsatisfac-
tory pursuant to standards set forth in this section shall result in the denial
or termination of the approved status of the course of study.

Text of proposed rule and any required statements and analyses may

The proposed regulation carries out the intent of the aforementioned
statute in that it will establish requirements to implement the statutory
authorization that enables an unlicensed person providing supportive ser-
vices to a licensed podiatrist to operate radiographic equipment under the
direct supervision of the licensed podiatrist.

3. NEEDS AND BENEFITS:

The purpose of the proposed regulation is to implement section 7006(4)
of the Education Law, which permits an unlicensed assistant providing
supportive services to a licensed podiatrist to x-ray a patient’s foot, while
under the direct supervision of the licensed podiatrist, provided the unli-
censed assistant has competed an acceptable course of study.

The regulation is needed to define the supervision required by the
licensed podiatrist when an unlicensed assistant is operating the radio-
graphic equipment. The regulation defines the phrase “under the direct
supervision of a licensed podiatrist.”

Education Law section 7006(4) requires the unlicensed person to com-
plete a course of study that is acceptable to the State Education Department
and requires the State Education Department to consult with the Depart-
ment of Health regarding the course of study. The regulation is needed to
establish the requirements for the course of study, including course content
and the information and material necessary for the approval of that course
of study. The State Education Department’s staff worked with the State
Board for Podiatry to develop this regulation and consulted with the New
York State Department of Health, as well as the New York State Podiatric
Medical Association and the New York State College of Podiatric
Medicine.

4. COSTS:

(a) Costs to State government. The proposed regulation establishes an
approval process for providers of courses of study that unlicensed persons
must complete successfully before they may operate radiographic equip-
ment under the direct supervision of a licensed podiatrist. The State Educa-
tion Department expects that existing staff and resources of the Depart-
ment will be used to administer the approval process.

(b) Cost to local government. There are no costs to local government
attributable to the proposed regulation.

be obtained from: Mary Gammon, Legal Assistant, Office of Counsel (c) Cost to private regulated parties. Education Law section 7006(4)
Education Department, Albany NY 12234, (518) ’473-8296 e-mail: I'e- requires the State Education Department to prescribe an acceptable course
gal@mail.nysed.gov ' ' ' ' ’ of study that must be completed successfully by an unlicensed person who

Data, views or arguments may be submitted to: Johanna Duncan-Poi- wishes to use x-ray equipment while under the direct supervision of a
tier beputy Commissioner }éffice of Higher Education. Education De- licensed podiatrist. The regulation specifies requirements that these prov-
,tment RM. 979 Educa,tion Blda. Annex. 879 Wash’in ton Ave.. Al- iders must meet, including necessary radiographic equipment. The Depart-

Ear NY 12234 (518) 474-5851 g. i hed Ig d.00 ment expects that the providers will have access to such equipment be-

any, , (518) 474-5851, e-mail: hedepcom@mail.nysed.gov 5,56 they will be hospitals, or colleges of podiatry, or professional

Public comment will be received until: 45 days after publication of this  ggsociations working with colleges of podiatry, and therefore acquiring

notice. this equipment this will not be a cost.

Regulatory Impact Statement An approved provider that develops a course of study will incur costs
1. STATUTORY AUTHORITY: for the development of instructional materials and administrative proce-
Section 207 of the Education Law grants general rule making authority dures. Also, an approved provider will incur costs for administrative and

to the Board of Regents to carry into effect the laws and policies of theinstructional staff to offer the program. The Department expects that these

State relating to education. operational costs will be recouped through fees that the approved sponsors
Section 210 of the Education Law grants to the Board of Regents the will charge students.

authority to register domestic and foreign institutions in terms of New  The regulation imposes a direct cost on providers, a fee of $500, to

York standards. cover the cost of reviewing the providers’ course of study. The fee covers a
Subdivision (3) of section 212 of the Education Law authorizes the six-year term. It must be paid upon initial applicaom apmplication

State Education Department to determine and set fees in regulation for to renew the permit to be an approved provider.

certifications and permits, not otherwise provided. (d) Cost to the regulatory agency. As stated above in Costs to State
Section 6504 of the Education Law authorizes the Board of Regents to government, existing staff and resources of the {Bint®&mhreca

supervise the admission to and the regulation of the practice of the profes- ment will be employed to administer the redqfittagrbposed

sions. regulation.
Paragraph (a) of subdivision (2) of section 6507 of the Education Law 5. LOCAL GOVERNMENT MANDATES:

authorizes the Commissioner of Education to promulgate regulations in  The proposed regulation implements statutory requirements relating to

administering the admission to and practice of the professions. the practice of podiatry and the approval of providers of a course of study
Subdivisions (1) and (2) of section 7001 of the Education Law define to unlicensed podiatry assistants. The amendmeningoss aotyi

the practice of the profession of podiatry. program, service, duty, or responsibly upon local governments.
Subdivision (4) of section 7006 of the Education Law authorizes an 6. PAPERWORK:

unlicensed person to provide supportive services to a podiatrist, including The amendment requires a licensed podiatrist who uses an unlicensed

operating radiographic equipment under direct supervision for the soleassistant to perform radiographic services while under the direct supervi-

purpose of foot radiography, provided that such person completes a courssgion of the podiatrist to maintain a copy of the certificate of completion

of study acceptable to the New York State Education Department inconfirming that the unlicensed assistant completed an acceptable course of

consultation with the New York State Department of Health. study in the operation of such equipment. The licensed podiatrist must
Paragraph (d) of subdivision (4) of section 3515 of the Public Health maintain that certificate for 22 years after thedupkesaselast

Law requires the Department of Health to establish the type of radio- provided radiographic services under the direchsoftbrvigiensed

graphic equipment that an unlicensed person under the direct supervision podiatrist.

of a licensed podiatrist may use. The amendment requires entities that want to offer a course of study in
2. LEGISLATIVE OBJECTIVES: the operation of radiographic equipment to submit an application to the
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State Education Department. Approved providers must maintain in the study in the operation of such equipment. The licdgrisednpstia
files for not less than six years from the date of the conclusion of each maintain that certificate for 22 years afteretisedupkérson last
session: a copy of the certification of completion for students who success- provided radiographic services under therdisem sdithe licensed
fully completed the course of study; a record of the dates of the course of podiatrist.

study; the written applications submitted by all students who were admit-  The amendment requires providers that wish to offer a course of study
ted to the course of study; attendance in the course of study; the writterin the operation of radiographic equipment, including those located in rural
curriculum for the course of study; instructors who taught the course of areas of the State, to submit an application to the State Education Depart-
study; examination results; and such other matter as determined by thenent. Approved providers must maintain in its files for not less than six
department to confirm participation in the course of study. years from the date of the conclusion of each session of a course of study: a
Approved providers also must transmit, within 21 calendar days of the copy of the certification of completion for students who successfully
completion of the course of study, a certification of completion to the completed the course of study; a record of the dates of the course of study;
person completing successfully the course of study for that person’s use ithe written applications submitted by all students who were admitted to the

documenting such completion. course of study; attendance in the course of study; the written curriculum
7. DUPLICATION: for the course of study; instructors who taught the course of study; exami-
The proposed regulation does not duplicate other existing State ornation results; and such other matter as determined by the department to
Federal requirements. confirm participation in the course of study.
8. ALTERNATIVES: Approved providers also must transmit, within 21 calendar days of the
There are no viable alternatives to the proposed regulation and none€ompletion of the course of study, a certification of completion to the
were considered. person successfully completing the course of study for that person’s use in
9. FEDERAL STANDARDS: documenting such completion.

There are no Federal standards for the course of study at issue or for the The proposed regulation will not require regulated parties to hire pro-
supervision of the unlicensed assistant providing supportive services to thdessional services in order to comply.
licensed podiatrist. 3. COSTS:

10. COMPLIANCE SCHEDULE: Education Law section 7006(4) requires the State Education Depart-

The proposed regulation implements and clarifies statutory require- ment to prescribe an acceptable course of study that must be completed
ments. Applicants must comply with the regulation on its effective date. successfully by an unlicensed person who wishes to use x-ray equipment
No additional period of time is necessary to enable regulated parties towhile under the direct supervision of a licensed podiatrist. The regulation
comply. specifies requirements that these providers must meet, including necessary
Regulatory Flexibility Analysis radiographic equipment. The Department expects that the providers will

The proposed regulation establishes practice requirements for licenseeBave access to such equipment because they will be hospitals, or colleges
(licensed podiatrists) and requirements for providers of a course of studyof podiatry, or professional associations working with colleges of podiatry,
that unlicensed assistants must complete successfully before they magnd therefore acquiring this equipment this will not be a cost.

operate the radiographic equipment under the direct supervision of li- An approved provider that develops a course of study will incur costs
censed podiatrist. The State Education Department expects that all sucfpr the development of instructional materials and administrative proce-
providers will be hospitals, nonprofit professional associations represent-dures. Also, an approved provider will incur costs for administrative and
ing the podiatry profession, and colleges of podiatry, none of which arelnstruc_tlonal staff to offer the program. The Department expects that these
small businesses or local governments. The regulation will not impose anyoperational costs will be recouped through fees that the approved sponsors
reporting, recordkeeping, or other compliance requirements, or any ad-Will charge students.

verse economic impact, on small businesses or local governments. Be- The regulation imposes a direct cost on providers, a fee of $500, to
cause it is evident from the nature of the proposed regulation that it will notcover the cost of reviewing the providers’ course of study. The fee covers a
affect small businesses or local governments, no affirmative steps weresix-year term. It must be paid upon initial application and upon application
needed to ascertain that fact and none were taken. Accordingly, a regulato renew the permit to be an approved provider.

tory flexibility analysis for small businesses and local governments is not 4. MINIMIZING ADVERSE IMPACT:

required and one has not been prepared. The amendment establishes requirements for the supervision of unli-
Rural Area Flexibility Analysis censed persons providing radiographic services for a licensed podiatrist,
1. TYPES AND ESTIMATED NUMBER OF RURAL AREAS: and requirements for course of study that must be completed successfully

The proposed regulation will apply to the 44 rural counties with less by unlicensed assistants before they may perform radiographic services
than 200,000 inhabitants and the 71 towns in urban counties with a populatinder the direct supervision of a licensed podiatrist. The Department has
tion density of 150 per square mile or less. The proposed regulation willdetermined that the proposed requirements should apply to all licensed
affect all licensed podiatrists in New York State who wish to use unli- Podiatrists who wish to use unlicensed persons to provide radiographic
censed persons to operate radiographic equipment while under the podizservices and all courses of study in this field, regardless of their geographic
trist's direct supervision. It will also affect all providers of courses of study location, to help ensure in all parts of the State the safe practice of podiatry
that these unlicensed assistants must complete successfully in order t8nd the quality of the courses of study. Because of the nature of the

provide the radiographic support services. proposed regulation, alternative approaches for rural areas were not con-
2. REPORTING, RECORDKEEPING AND OTHER COMPLIANCE sidered.
REQUIREMENTS; AND PROFESSIONAL SERVICES: 5. RURAL AREA PARTICIPATION:

The purpose of the proposed regulation is to implement section 7006(4) Comments on the proposed regulation were solicited from statewide
of the Education Law, which permits an unlicensed assistant providing 0rganizations representing all parties having an interest in the practice of
supportive services to a licensed podiatrist to x-ray a patient’s foot, while podiatry. Included in this group were the State Board for Podiatry and a
under the direct supervision of the licensed podiatrist, provided the unli-professional association representing the podiatry profession. These
censed assistant has completed an acceptable course of study. groups have members who live or work in rural areas. The State Education

The regulation defines the supervision required by the licensed podia-Department also consulted with the New York State Department of Health.
trist when an unlicensed assistant is operating the radiographic equipmentach organization has been provided notice of the proposed rule making
The regulation defines the phrase “under the direct supervision of a li-and an opportunity to comment.
censed podiatrist.” Job Impact Statement

Education Law section 7006(4) requires the unlicensed person to com- The purpose of the proposed regulation is to implement section
plete a course of study, acceptable to the State Education Department i#006(4) of the Education Law, which permits an unlicensed assistant
consultation with the Department of Health. The regulation establishes theproviding supportive services to a licensed podiatrist to x-ray a patient’s
requirements for the course of study, including: types of providers, admis-foot, while under the direct supervision of the licensed podiatrist, provided
sion requirements, content requirements, facilities and equipment, responthe unlicensed assistant has competed an acceptable course of study.

sibilities of providers, and the approval procedures. The regulation by its nature will have either no impact or a positive
The amendment requires a licensed podiatrist who uses an unlicensed impact on the number of jobs or employment oppamlingiessbr
assistant to perform radiographic services while under the direct supervi- persons providing supportive services for ticanses pbe regula-
sion of the podiatrist to maintain a copy of the certificate of completion tion will enable these unlicensed persons tapeattiitional task
confirming that the unlicensed assistant completed an acceptable course of under the direct supervision of a licensedpadiasust, the State
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Education Department expects that some additional hiring of unlicensedlanguages, the candidate shall have completed twelve semester hours of
assistants will take place, causing a small increase in the number of jobs istudy in the content corerequired for theinitial certificatein the certificate
this field. title sought, as prescribed in section 80-3.7 of this Part.

Because it is evident from the nature of the proposed regulation that it (b) For candidates seeking one of the certificates for the in-
will have either no impact on the number of jobs or employment opportu- struction of students with disabilities, the candidate shall have completed
nities for unlicensed assistants working for podiatrists, or only a positive nine semester hours of study in the instruction of students with disabilities,
impact, no further steps were needed to ascertain that fact and none weras prescribed in the pedagogical corerequired for theinitial certificatein
taken. Accordingly, a job impact statement is not required and one was nothe certificate title sought, set forth in section 80-3.7 of this Part.
prepared. (c) For candidates seeking a certificate for the instruction of
students who are deaf and hard of hearing, the candidate shall have
completed nine semester hours in the instruction of the deaf and hard of
hearing, as prescribed in the pedagogical core for theinitial certificatein
this certificate title, set forth in section 80-3.7 of this Part.
Supplementary Certificatein the Classroom Teaching Service (d) For candidates seeking a certificate for the instruction of

ANA ~ the blind or visually impaired, the candidate shall have completed nine

|.D. No. EDU-24-04-00005-P semester hours in the instruction of the blind or visually impaired as
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- prescribed in the pedagogical core for theinitial certificate in this certifi-
cedure Act, NOTICE is hereby given of the following proposed rule: catetitle, set forth in section 80-3.7 of this Part.
Proposed action: Repeal of section 80-2.11 and addition of sections 80- (e) For candidates seeking one of the certificates for the in-
5.18 and 80-5.19 to Title 8 NYCRR. struction of literacy, the candidate shall have completed nine semester
Statutory authority: Education Law, sections 207 (not subdivided); hoursof studyinliteracy education, as prescribed in the pedagogical core
305(1), (2) and (7); 3001(2), 3004(1); 3006(1)(b); 3009(1) and 3010 (not required for the initial certificatein the certificate title sought, set forth in
subdivided) section 80-3.7 of this Part.

Subject: Creation of a supplementary certificate in the classroom teach- (f) For candidates seeking a certificate for teaching English to
ing service and relocation of the requirements for teachers of adult, com-SPeakers of other languages, the candidate shall have completed six se-
munity and continuing education. mester hours of coursework in methods of second language teaching in the

. . : o elementary and secondary grades and six semester hours in teaching
Purpose: To establish a new teaching certificate, the supplementary cer-: ! o 7 ) - s
tificate; enable a teacher certified in one classroom teaching title, uponIIteraCy SKills, as prescribed in the pedagogical core for the nitial certifi-

: : f L L : ..~ catein this certificate title, set forth in section 80-3.7 of this Part.
meeting prescribed requirements, to provide instruction in a different title : ’ . .
in the classroom teaching service for which there is a demonstratedc 0(f5) Thlicaj dltdvaﬁ?hslquaélé}lb”s]ghzosfaéei stlerictt%)flmggnanc():fdl\llglx} I\?otrrlf
shortage of certified teachers; and relocate existing requirements for teachcaSE Of employmen 4 Yy '

ers of adult, community and continuing education to another section ofOL.by thr? s,llpefrf'_mten_denrg, inthe (]Ease ?f other enjprlloylnghboarQS; or by the
commissioner's regulations. chief school officer, in the case of employment with another entity required

Text of proposed rule: 1. Section 80-2.11 or the Regulations of the by law to employ certified teachers certifying:

e 2 : i) the employing entity wants to employ the candidate in a teach-
Commissioner of Education is repealed, effective September 30, 2004. . .( . ) o
2. Section 80-5.18 of the Regulations of the Commissioner of Educa-"9 position for which the candidate would need the supplementary cer tifi

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

tion is added, effective September 30, 2004, as follows:

80-5.18 Supplementary certificate.

(a) Purpose. The purpose of the supplementary certificate is to author-
ize a teacher who is currently certified in a title in the classroom teaching
service to teach in a different title in the classroom teaching service for
which there is a demonstrated shortage of certified teachers, while the
teacher is engaged in collegiate study to complete requirements necessary
to qualify for the new certificate.

(b) Limitations. The supplementary certificate shall be valid for three
years from its effective date and shall not be renewable. The supplemen-
tary certificate shall be limited to employment with an employing entity.

(c) Requirements. To be dligible for a supplementary certificate, a
candidate shall meet the requirements in each of the following
paragraphs:

(1) Application. The candidate shall apply for the supplementary
certificate by September 1, 2009, and upon application qualify for the
certificate, in a certificate title in the classroom teacher service for which
thereis a demonstrated shortage of certified teachers as determined by the
department.

(2) Certification. The candidate shall hold a valid provisional, ini-
tial, permanent, or professional certificate in a title in the classroom
teaching service identified in Subparts 80- 2 or 80-3 of this Part.

(3) The candidate shall agree to be enrolled in collegiate study
leading to an initial or professional certificate in the certificate title
sought, beginning no later than with the first semester following employ-
ment under the supplementary certificate.

(4) Education.

(i) The candidate shall hold the minimum degree required for an

cate to qualify; and
(ii) the employing entity will make it a condition of employment

under the supplementary certificate that the candidate will be enrolled in
collegiate study leading to an initial or professional certificate in the
certificate title sought, beginning no later than with the first semester
following employment under the supplementary certificate.

(6) Examination. The candidate shall submit evidence of having
achieved a satisfactory level of performance on the Content Specialty Test
in the area of the certificate title sought, if available.

3. Section 80-5.19 of the Regulations of the Commissioner of Educa-

tion is added, effective September 30, 2004, as follows:

80-5.19 Teachers of adult, community and continuing education.

(a) A person teaching an avocational subject shall have three years of
preparation and/or experience in the subject which the individual is em-
ployed to teach. When no such prepared and/or experienced person is
available after extensive recruitment, an individual with less preparation
and/or experience may be employed upon a finding by the chief school
officer that such individual has sufficient preparation and/or experienceto
teach the subject.

(b) A person teaching an occupational education subject for which no
high school credit is granted and for which thereis no appropriate teach-
ing certificate shall have three years of preparation and/or experiencein
the subject which the individual is employed to teach. When no such
prepared and/or experienced person is available after extensive recruit-
ment, an individual with less preparation and/or experience may be em-
ployed upon a finding by the chief school officer that such individual has
sufficient preparation and/or experience to teach the subject.

Text of proposed rule and any required statements and analyses may

be obtained from: Mary Gammon, Legal Assistant, Office of Counsel,
Education Department, Albany, NY 12234, (518) 473-8296, e-mail: le-
gal@mail.nysed.gov

Data, views or arguments may be submitted to: Johanna Duncan-Poi-
tier, Deputy Commissioner, Office of Higher Education, Education De-
partment, Rm. 979, Education Bldg. Annex, 879 Washington Ave., Al-
bany, NY 12234, (518) 474-5851, e-mail: hedepcom@mail.nysed.gov
Public comment will be received until: 45 days after publication of this
notice.

This action was not under consideration at the time this agency’s
regulatory agenda was submitted.

initial certificate in the certificate title sought.

(ii) The candidate shall have completed coursework as prescribed
in this subparagraph. The candidate shall have achieved at least a C or its
equivalent in any undergraduate level course and at least a B- or its
equivalent in any graduate level course submitted to meet the coursework
requirements of this subparagraph.

(a) For candidates seeking a certificate, other than one of the
certificates for theinstruction of students with disabilities, a certificate for
the instruction of the deaf and hard of hearing, a certificate for the
instruction of the blind or visually impaired, a certificate for the instruc-
tion of literacy, or a certificate for teaching English to speakers of other
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Regulatory Impact Statement (a) Cost to State government. The amendment will not impose any
1. STATUTORY AUTHORITY: additional cost on State government, including the State Education Depart-

Section 207 of the Education Law grants general rule-making authority ment. The State Education Department will use existing staff and resources
to the Board of Regents to carry into effect the laws and policies of theto process certificate applications. _ )
State relating to education. ~ (b) Cost to local government. The amendment does not impose addi-

Subdivision (1) of section 305 of the Education Law empowers the tional costs upon local governments, including schools districts and
Commissioner of Education to be the chief executive officer of the state BOCES. _ _ _ _
system of education and of the Board of Regents and authorizes the (C) Cost to private regulated parties. The amendment will not impose
Commissioner to enforce laws relating to the educational system and tqdditional costs on regulated parties. It will provide a route for certified
execute educational policies determined by the Regents. teachers in areas of oversupply to earn additional certification in areas of

Subdivision (2) of section 305 of the Education Law authorizes the need. The application fee of $100 for certification is established in section

Commissioner of Education to have general supervision over all schools3006 of the Education Law. .
subject to the Education Law. (d) Costs to the regulatory agency. As stated above in Costs to State

Subdivision (7) of section 305 of the Education Law authorizes the Government, the amendment will not impose any additional costs on the

Commissioner of Education to annul upon cause shown to his satisfactiorﬁtaée I_Egé(ﬁlfkgloele&?lr\ﬁ?ﬂ%?\ltf MANDATES:
any certificate of qualification granted to a teacher. _I_'h q © will ide New Y k State school districts and
Subdivision (2) of section 3001 of the Education Law establishes e amendment witi provide New ror S stricts

PP . P BOCES a pool of candidates, not otherwise available, from which to draw
certification by the State Education Department as a qualification to teach, : i S ' h ’
in the public schools of New York State. teachers in a certificate title for which there is a demonstrated shortage of

S . . . certified teachers. School districts and BOCES that wish to employ a
Subdivision (1) of section 3004 of the Education Law authorizes the yoacher under the supplementary certificate must certify to the State Edu-
Commissioner of Education to prescribe, subject to the approval of the

h . e U cation Department that the district wants to employ the candidate in a
Regents, regulations governing the examination and certification of teach+gaching position for which the candidate would need the supplementary
ers employed in all public schools in the State.

A - . certificate to qualify, and that the district will make it a condition of
Paragraph (b) of subdivision (1) of section 3006 of the Education Law employment that the candidate will be enrolled in collegiate study leading
provides that the Commissioner of Education may issue such teachegq an initial or professional certificate in the certificate title of the supple-
certificates as the Regents Rules prescribe. mentary certificate.
Subdivision (1) of section 3009 of the Education Law provides thathno . PAPERWORK:

part of the school moneys apportioned to a district shall be applied to the  The proposed amendment will not increase reporting or recordkeeping
payment of the salary of an unqualified teacher, nor shall his salary or anyequirements beyond existing requirements. Candidates seeking teaching
part thereof, be collected by a district tax except as provided in the Educagertification, as prescribed by this regulation, will be required to make
tion Law. written application with the State Education Department and provide all
Section 3010 of the Education Law provides that any trustee or mem-evidence of having met the requirements for the certificate sought. For the
ber of a board of education who applies, or directs, or consents to thenew supplementary certificate, the candidate will have to agree to be
application of any district money to the payment of an unqualified enrolled in collegiate study leading to an initial or professional certificate
teacher’s salary, thereby commits a misdemeanor. in the certificate title sought, document certification in the classroom
2. LEGISLATIVE OBJECTIVES: teaching service and meeting prescribed education and examination re-
The proposed amendment will carry out the objectives of the abovequirements, and submit a statement from the employing school district or
referenced statutes by establishing a new teaching certificate, to enable BOCES certifying to a number of facts.
teacher certified in one classroom teaching title to provide instructionina 7. DUPLICATION:
different title in the classroom teaching service for which there is a demon-  The amendment does not duplicate other existing State or Federal
strated shortage of certified teachers, while the teacher completes theequirements.
remaining course requirements necessary to qualify for a new certificate 8. ALTERNATIVES:
title in the shortage area. The amendment also relocates existing require-  No alternative proposals were considered.
ments for teachers of adult, community and continuing education to an- 9. FEDERAL STANDARDS:
other Subpart of Commissioner’s regulations. There are no Federal standards that deal with the subject matter of this
3. NEEDS AND BENEFITS: amendment.
The purpose of the proposed amendment is to establish a new teaching 10. COMPLIANCE SCHEDULE:
certificate, the supplementary certificate, to enable a teacher certified in  Regulated parties must comply with the proposed amendment on its
one classroom teaching title, upon meeting prescribed requirements, teffective date. The new supplementary certificate provides candidates for
provide instruction in a different title in the classroom teaching service for teaching certificates an additional avenue to certification. The amendment
which there is a demonstrated shortage of certified teachers; and to relocatelso moves existing requirements for teachers of adult, community and
existing requirements for teachers of adult, community and continuing continuing education to another section of Commissioner’s regulations,
education to another section of Commissioner’s regulations. without making any changes to those requirements. Because of the nature
The proposed amendment is needed to facilitate the State’s ability toof the proposed amendment, no additional period of time is necessary to
address persistent shortages of certified teachers in certain subject matt@nable regulated parties to comply.
areas, including but not limited to mathematics, the sciences, bilingual Regulatory Flexibility Analysis
education, and special education, and in certain geographic areas of the (a) Small Businesses:
State. The amendment creates a practical mechanism for certified teachers The proposed amendment establishes requirements for teaching certifi-
in areas of oversupply to earn additional certificates in areas of need. Theates in the classroom teaching service that would qualify an individual to
amendment prescribes clearly defined standards to ensure the quality ofeach in the public schools of New York State. The amendment does not
the education and experience of teachers certified by this route. The proimpose any reporting, recordkeeping, or compliance requirements and will
posed amendment is designed to support the Department’s continuingiot have an economic impact on small businesses. Because it is evident
efforts to certify a sufficient number of properly qualified candidates to fill from the nature of the rule that it does not affect small businesses, no
vacant teaching positions in the State’s public schools. further steps were needed to ascertain that fact and none were taken.
The supplementary certificate will be valid for three years from its (b) Local Governments:
effective date and will not be renewable. This certificate will be limited to 1. Effect of the rule:
employment with an employing entity. The option to obtain the supple-  The proposed amendment affects all school districts and BOCES in the
mentary certificate will expire on September 1, 2009. State that wish to hire a teacher for employment under a supplementary
The amendment is also needed to relocate the existing requirements focertificate.
teachers of adult, community and continuing education to a more appropri- 2. Compliance requirements:
ate section of the Regulations of the Commissioner of Education. The  The purpose of the proposed amendment is to establish a new teaching
amendment moves these requirements from section 80-2.11 to section 8Qertificate, the supplementary certificate, to enable a teacher certified in
5.19 in a Subpart that deals with specialized credentials. one classroom teaching title, upon meeting prescribed requirements, to
4. COSTS: provide instruction in a different title in the classroom teaching service for
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which there is a demonstrated shortage of certified teachers; and to relocate
existing requirements for teachers of adult, community and continuing
education to another section of Commissioner’s regulations.

The amendment will provide New York State school districts and
BOCES a pool of candidates, not otherwise available, from which to draw
teachers in a certificate title for which there is a demonstrated shortage of
certified teachers. School districts and BOCES that wish to employ a
teacher under the supplementary certificate must certify to the State Edu-
cation Department that the district wants to employ the candidate in a
teaching position for which the candidate would need the supplementary
certificate to qualify, and that the district will make it a condition of
employment that the candidate will be enrolled in collegiate study leading
to an initial or professional certificate in the certificate titlehaf supple-
mentary certificate.

3. Professional services:

The proposed amendment does not mandate school districts or BOCES
to contract for additional professional services to comply.

4. Compliance costs:

There is no compliance cost for school districts or BOCES that exercise
the option of employing a teacher under a supplementary certificate. How-
ever, the candidate must pay an application fee of $100 for the supplemen-
tary certificate.

5. Economic and technological feasibility:

Meeting the requirements of the proposed amendment is economically
and technologically feasible. As stated above in compliance costs, the
amendment imposes no costs on school districts or BOCES.

6. Minimizing adverse impact:

The amendment establishes requirements for teacher certification. It
only applies to those school districts and BOCES that wish to hire a teacher
under a supplementary certificate. It will not impose costs on local govern-
ments. The State Education Department has determined that uniform re-
quirements for the supplementary certificate are necessary to ensure the
quality of the State’s teaching workforce.

7. Local government participation:

Comments of the proposed rule were solicited from the State Profes-
sional Standards and Practices Board for Teaching. This is an advisory
group to the Board of Regents and the Commissioner of Education on
matters pertaining to teacher education, certification, and practice. The
Board has representatives of school districts and BOCES. Comments were
also solicited from State’s District Superintendents, representing BOCES
and school districts across the State, and the City School District of the
City of New York.

Rural Area Flexibility Analysis

1. Types and estimate of number of rural areas:

The proposed amendment will affect candidates for teaching certifica-
tion in all parts of the State, including the 44 rural counties with fewer than
200,000 inhabitants and the 71 towns and urban counties with a population
density of 150 square mile or less.

2. Reporting, recordkeeping, and other compliance requirements and
professional services:

The proposed amendment establishes requirements regarding the appli-
cation for and issuance of a supplementary certificate authorizing a teacher
certified in one classroom teaching title to teach in a different title in the
classroom teaching service for up to three years while the teacher com-
pletes the remaining course requirements for certification in a new certifi-
cate title. The amendment establishes clearly defined standards to ensure
the qualifications of teachers certified by this route, including the holding
of a certificate in a title in the classroom teaching service, having achieved
the minimum degree required for the initial certificate in the new certifi-
cate title, completing specified coursework requirements in the content
core or pedagogical core of the certificate title sought with a C in any such
undergraduate course and a B- in any such graduate course, and achieving
a satisfactory level of performance on the Content Specialty Test in the
area of the certificate sought, if available. In addition, the candidate must
agree to be enrolled in collegiate study leading to an initial or professional
certificate in the certificate title sought, beginning no later than with the
first semester following employment under the supplementary certificate.

The proposed amendment will not increaserssmodkegping
requirements beyond existing requirements. Candidateacieed
certification, including those seeking additional certificagjorittisro
new route, will be required to make written application Stéte the
Education Department. For the new supplemengey canifidates

will have to document certification in then ¢cessing service, and
that they have met the above-referenced educationagioth eami
quirements. In addition, candidates must sfitatib@ tethe State
Education Department from the employing schdwtdistridistrict
wants to employ the candidate in a teaching pdsdiothéocandi-
date would need the supplementary certificatefyto asuathat the
district will make it a condition of employntieatddwadidate will be

enrolled in collegiate study leading to ataimr professional certificate
in the certificate title of the supplementary certificate.

The proposed amendment restates the existing requirements for teacl
ers of adult, community and continuing education irr@priatee app
Subpart of the Commissioner’s regulations that deals withdspecializ

credentials. It does not change these requirements.

The proposed amendment will not require regudatediyudirtp
those located in rural areas, to hire profegsgnal @eter to com-
ply, other than educational services needei@ tooleyepleour-

sework for the supplementary certificate.

3. Costs:

The amendment will not impose costs on regulated ppplies.
cation fee of $100 for certification is establisieed 300 of the
Education Law.

4. Minimizing adverse impact:

The amendment establishes requirements for teatibar Tésific
State Education Department does not betableshivag diferent
standards for candidates who live or wokréasusalvarranted. A

uniform standard ensures the quality of the Stgte/sridacte.

5. Rural area participation:

Comments on the proposed rule were solicited from the State Profes
sional Standards and Practices Board for Teaching. This is an advison

group to the Board of Regents and the Commission@nobrieducat

matters pertaining to teacher education, centifigatioticea The

Board has representatives who live and/or work in inchldangas

individuals who are employed as educators golrdiatrits and

BOCES. Comments were solicited from the StafipeDistent-

ents, representing BOCES and school distrietStapesSdmments

were also solicited from every postsecondanyiingtiguState that

The

offers teacher education programs, including those located in rural areas on
the State.

Job Impact Statement

The proposed amendment establishes requirementseregarding
plication for and issuance of a supplemtifitatg eethorizing a
teacher certified in one classroom teacl@agtitieaalifferent title
in the classroom teaching service for up to three years while the teach
completes the remaining course requirements neceggafgr to qual

certification in a new certificate title.

The proposed change is needed to facilitate the Depamtment’
ing ability to certify a sufficient numbetyodpatified candidates to
fill vacant teaching positions in the Sthiteshpdls and BOCES.
This proposal is intended to increase the sumgply infdediicate
titles for which there is a shortage of eadtifiggd by increasing the
pool of individuals qualified for such teacmsgnptsiti State’s
public schools. However, it will have no ¢ffeauonber of jobs or the
number of employment opportunities availdiclsdhgol teaching.
In addition, the amendment relocates the exigemgergs for teach-
ers of adult, community and continuing educatiendifenaimakes
no change in these requirements, and véffézhva@nrtbe number of
jobs or the number of employment opportuigties in this
Because it is evident from the nature of thi wiletthe¢ no
impact on the number of jobs and number emopprineiites in
teaching or any other field, no affirmativeretepsded to ascertain
that fact and none were taken. Accordinghpacjatiatement is not
required, and one has not been prepared.
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Office of Mental Retardation
and Developmental Disabilities

EMERGENCY/PROPOSED
RULE MAKING
NO HEARING(S) SCHEDULED

Health Care Decisions Act for Personswith Mental Retardation

|.D. No. MRD-24-04-00011-EP
Filing No. 626

Filing date: June 1, 2004
Effective date: June 1, 2004

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-

cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of section 633.10 of Title 14 NYCRR.

Statutory authority: Mental Hygiene Law, sections 13.07 and 13.09; and

Surrogate’s Court Procedure Act, section 1750-b
Finding of necessity for emergency rule: Preservation of public health.
Specific reasons underlying the finding of necessity: The Health Care

medical misconduct by the Board for Professional Medical Conduct, and
psychologists who have been subject to a disciplinary action by the Board
of Regents for professional misconduct. The commissioner may suspend
the approval process during the pendency of an investigation and proceed-
ings related to alleged medical misconduct or professional misconduct, if
he or she becomes aware of such investigation or proceedings.

(if) Upon receipt of notification of a decision to withdraw or
withhold life-sustaining treatment in accordance with § 1750-b(4)(e)(ii) of
the surrogate’s court procedure act (SCPA), the chief executive officer
(see § 633.99) of the agency (see § 633.99) shall confirm that the person’s
condition meetsall of the criteria set forth in SCPA § 1750-b(4)(a) and (b).
In the event that the chief executive officer is not convinced that all of the
necessary criteria are met, he or she may object to the decision and/or
initiate a special proceeding to resolve such dispute in accordance with
SCPA 8 1750-b(5) and (6).

(iii) For purposes of communicating the notification required by
§ 1750-b(4)(e)(iii) of the surrogate’s court procedure act (SCPA), the
commissioner (see § 633.99) designates the directors of each of the DD-
Os (see § 633.99) to receive such notification from an attending physi-
cian. In any such case, the DDSO director shall confirm that the person’s
condition meetsall of the criteria set forth in SCPA 8§ 1750-b(4)(a) and (b).
In the event that the director is not convinced that all of the necessary
criteria are met, he or she may object to the decision and/or initiate a
special proceeding to resolve such dispute in accordance with SCPA
§ 1750-b(5) and (6).

Decisions Act for Persons with Mental Retardation establishes a specificThis noticeisintended to serve as both a notice of emergency adoption
process that can only occur “in accordance with regulations” promulgatedand a notice of proposed rule making. The emergency rule will expire
by the commissioner of OMRDD. These regulations are necessary to fullyAugust 29, 2004.

implement the safeguarding processes of the new law to ensure that infext of rule and any required statements and analyses may be
accordance with the new law, appropriate health care decisions can b@btained from: Barbara Brundage, Acting Director, Regulatory Affairs
made for persons with mental retardation who are terminally ill or have Unit, Office of Mental Retardation and Developmental Disabilities, 44

other extremely serious medical conditions.

Holland Ave., Albany, NY 12229, (518) 474-1830; e-mail: bar-

Subject: Regulations to implement the Health Care Decisions Act for bara.brundage@omr.state.ny.us

Persons with Mental Retardation.

Data, views or arguments may be submitted to: Same as above.

Purpose: To establish specific processes which are made subject to regu-Public comment will be received until: 45 days after publication of this

lations of the commissioner of OMRDD.

Text of emergency/proposed rule: A new paragraph (7) is added to 14

NYCRR 633.10(a) to read as follows:
(7) Provisions relevant to implementation of the Health Care Deci-
sions Act for Persons with Mental Retardation.
(i) Parties involved in decisions to withdraw or withhold life-
sustaining treatment.

(a) Pursuant to § 1750-b of the surrogate’' s court procedure act
(SCPA), in addition to parties specified by the statute, parties may seek the
approval of the commissioner to be authorized to perform the following
duties:

(2) serve as the attending physician to confirm, with a rea-
sonable degree of medical certainty, that the person with mental retarda-
tion lacks capacity to make health care decisions (if the consultant lacks
specified additional qualifications); or

(2) serve asa consulting physician or psychologist regarding
confirmation, with a reasonable degree of medical certainty, that the
person with mental retardation lacks capacity to make health care deci-
sions (if the attending physician lacks specified additional qualifications);
or

(3) serve as the attending physician to determine that, to a
reasonable degree of medical certainty, the person with mental retarda-
tion would suffer immediate and severe injury from notification regarding
implementation of a decision to withdraw or withhold life-sustaining treat-
ment from such person (if the consultant lacks specified additional qualifi-
cations); or

(4) serve asa consulting physician or psychologist regarding
a determination that, to a reasonable degree of medical certainty, the
person with mental retardation would suffer immediate and severe injury
from notification regarding implementation of a decision to withdraw or
withhold life-sustaining treatment from such person (if the attending physi-
cian lacks specified additional qualifications).

(b) In order to obtain the approval of the commissioner, physi-
cians and licensed psychologists shall either possess specialized training
in the provision of services to persons with mental retardation or have at
least three years experience in the provision of such services. The commis-
sioner may disapprove physicians or psychologists whose qualifications
do not include sufficient training or experience in the determination of
capacity or incapacity of persons with mental retardation. The commis-
sioner may also disapprove physicians who have been found guilty of

14

notice.

Additional matter required by statute: Pursuant to the requirements of
the State Environmental Quality Review Act (SEQRA) and in accordance
with 14 NYCRR Part 622, OMRDD has on file a negative declaration with
respect to this action. Thus, consistent with the requirements of 6 NYCRR
Part 617, OMRDD, as lead agency, has determined that the action de-
scribed herein will not have a significant effect on the environment, and an
environmental impact statement will not be prepared.

Regulatory Impact Statement

1. Statutory authority:

a. The New York State Office of Mental Retardation and Developmen-
tal Disabilities’ (OMRDD) statutory responsibility to assure and en-
courage the development of programs and services in the area of care,
treatment, rehabilitation, education and training of persons with mental
retardation and developmental disabilities, as stated in the New York State
Mental Hygiene Law Section 13.07.

b. OMRDD'’s authority to adopt rules and regulations necessary and
proper to implement any matter under its jurisdiction as stated in the New
York State Mental Hygiene Law Section 13.09.

c. OMRDD’s authority under the New York State Surrogate’'s Court
Procedure Act Section 1750-b to promulgate regulations to implement the
statutory provisions.

2. Legislative objectives: These proposed amendments further the leg-
islative objectives embodied in Section 1750-b of the New York State
Surrogate’s Court Procedure Act, which provide for regulations of the
Commissioner of OMRDD as a prerequisite to implement specific aspects
of safeguarding processes established by the law.

3. Needs and benefits: The Health Care Decisions Act for Persons with
Mental Retardation (Chapter 500 of the Laws of 2002), which added a new
§ 1750-b to the Surrogate’s Court Procedure Act, establishes procedures
whereby health care decisions involving life-sustaining treatment may be
made for persons with mental retardation by guardians appointed pursuant
to section 1750 of the Surrogate’s Court Procedure Act.

The law is intended to be applicable during a health care crisis so that
appropriate health care decisions can be made to avoid needless pain and
suffering.

Specific processes in the law are explicitly made subject to regulations
of the Commissioner of OMRDD. According to Chapter 500, OMRDD
may promulgate regulations to establish a process for OMRDD approval
of physicians and psychologists. Only OMRDD-approved clinicians and
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other clinicians meeting specifications in the statute can perform functions regarding the responsibility of residentid yuwidkzeive notifica-
required by the law, such as serving as a consultant to confirm the person’s tion of decisions to withdraw or withhotdrifer$redtment.
lack of capacity to make health care decisions (if the attending physicianis 9. Federal standards: The amendments do not exceed any minimum
not an OMRDD-approved clinician or does not meet specifications). The standards of the federal government for the same or similar subject areas.
law provides that in order for approval to be granted by OMRDD, physi- 10. Compliance schedule: This amendment is adopted effective June 1,
cians or psychologists must possess specialized training or three yearg004, and it shall supersede similar amendments previously adopted on an
experience in providing services to persons with mental retardation. Theemergency basis (.D. No. MRD-13-04-00003-E) which were adopted
proposed regulations closely track the statutory language. In addition, theeffective March 12, 2004. OMRDD has concurrently filed the rule as a
proposal specifies that applicants may be disapproved if they have insuffi-Notice of Proposed Rule Making so that it can be adopted on a permanent
cient training or experience in the determination of capacity, or if they have basis within the time frames mandated by the State Administrative Proce-
been found guilty of medical misconduct or have been subject to a discipli-dure Act.
nary action for professional misconduct. Regulatory Flexibility Analysis

The regulations also include additional delineation of the responsibility A Regulatory Flexibility Analysis for Small Businesses and Local Govern-
of OMRDD and agencies operating OMRDD-certified residences when ments is not being submitted because the amendments will not impose any
they receive notification of health care decisions that involve the with- adverse economic impact or significant reporting, recordkeeping or other
drawal or withholding of life-sustaining treatment. compliance requirements on small businesses or local governments. This

OMRDD has filed this emergency rule making effective June 1, 2004 is because the amendments only establish the minimum regulations neces-
and intends that the present text will supersede similar regulations weresary to implement specific provisions of Chapter 500 of the Laws of 2002,
previously adopted on an emergency basis. The emergency regulations agr section 1750-b of the Surrogate’s Court Procedure Act. As discussed
necessary because without them, it may be difficult or impossible to more thoroughly in the Regulatory Impact Statement, the process contem-
implement the safeguarding provisions of the law in some situations. If theplated by the law and these emergency regulations is so limited, and is
protections required by the law cannot be implemented because qualifieexpected to be invoked so rarely, that it will not impose a burden on
physicians or psychologists are not available, desperate health care emeGMRDD or its regulated small business provider agencies. Neither the law
gencies may continue to be unrelieved and pain and suffering may benor the regulations involve local government participation. Since the emer-
needlessly prolonged. gency regulations very closely track the language of this provision of

The regulations are being adopted as an emergency rulemaking for thgection 1750-b of the Surragate’s Court Procedure Act, any compliance
preservation of the public health. If OMRDD did not adopt these regula- activities associated with the rule will be the absolute minimum, consistent
tions as an emergency rule, there would be a period of time during whichwith the legislation.
some physicians and psychologists would not be able to provide theryral Area Flexibility Analysis
services required by law to protect the person, and pain and suffering may Ryral Area Flexibility Analysis is not being submitted because the
be needlessly prolonged. It is therefore important to promulgate the newamendments will not impose any adverse economic impact or significant

regulations on an emergency basis. reporting, recordkeeping or other compliance requirements on public or
4. Costs: ) private entities in rural areas. This is because the amendments only estab-
a. Costs to the Agency and to the State and its local governments: Thergsh the minimum regulations necessary to implement specific provisions

are no additional costs associated with this new regulation. of Chapter 500 of the Laws of 2002, or section 1750-b of the Surrogate’s

There will be no costs to local governments as a result of the proposedCourt Procedure Act. As discussed more thoroughly in the Regulatory
amendments. Local governments do not play a role in either implementaimpact Statement, the process contemplated by the law and these emer-
tion of the new regulation or the new law. gency regulations is so limited, and is expected to be invoked so rarely,

OMRDD will incur no additional costs associated with processing that it will notimpose a burden on any party, public or private. It should be
applications from physicians and psychologists and, from confirming that noted that clinicians wishing to participate in the process established by the
a person’s condition meets the criteria of the law when notice is received oflaw and these amendments do so voluntarily. Further, neither the law nor
the intention to implement a decision to withdraw or withhold life-sus- the regulations disadvantage any party to this process because of its geo-
taining treatment. No additional personnel will be required to perform graphic situation (rural or urban).
these limited new functions. Job Impact Statement

b. Costs to private regulated parties: There are no initial capital invest-A Job Impact Statement is not being submitted because it is evident from
ment costs nor initial non-capital expenses. There are no additional costs ofhe subject matter of the amendments that the rule will have no impact on
any significance associated with implementation and continued compli- jobs or employment opportunities. This is because the amendments only
ance with the rule. establish the minimum regulations necessary to implement specific provi-

Physicians and psychologists who meet the qualifications will need to sions of Chapter 500 of the Laws of 2002, or section 1750-b of the
apply to OMRDD for approval. The time and paperwork involved in the Surrogate’s Court Procedure Act. As discussed more thoroughly in the
application process is limited. Regulatory Impact Statement, the process contemplated by the law and

In addition, residential agencies which receive notices pursuant to thethese emergency regulations is so limited, and is expected to be invoked so
law are required by the regulation to confirm that the person’s condition rarely, that it is reasonable to expect that it will not affect jobs or employ-
meets all of the relevant criteria. Since notifications will occur only in rare ment opportunities in New York State.
circumstances, and the amount of time available for compliance is re-
stricted (as implementation of the decision to withdraw life-sustaining
treatment may occur 48 hours after notification), required compliance
activities are expected to be limited and are expected to be performed by
existing personnel. .

5. Local government mandates: There are no new requirements im- D|V|S|0n Of Pa]‘ Ole
posed by the rule on any county, city, town, village; or school, fire, or other
special district.

6. Paperwork: Physicians and psychologists who meet the qualifica-

tions and seek OMRDD approval will need to provide documentation of NOTICE OF ADOPTION
their qualifications to OMRDD. Otherwise, no new paperwork is required .
of any party. Parole Revocation Process

7. Duplication: The amendments do not duplicate any existing State or|.D. No. PAR-07-04-00003-A
Federal requirements. However, the regulations reiterate some provisionsiling No. 627
of 8 1750-b of the Surrogate’s Court Procedure Act, as necessary to profiling date: June 1, 2004
vide a context for the regulatory concepts. Effectivedate: July 12, 2004
8. Alternatives: OMRDD had considered not filing regulations. How- » )
ever, OMRDD believes that it is crucial to take this step and to adopt thePURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
regulations on an emergency basis so as to continue to expand the pool ¢edure Act, NOTICE is hereby given of the following action:
qualified physicians and psychologists that may be available to provide theAction taken: Amendment of sections 8002.6(a),(c) and (d); 8004.3(a)-
services necessary to implement the new law and to provide guidance (e), (g) and (h); 8005.20(c)(1)-(4), (6), (d), (¢)Tathel §NBCRR.
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Statutory authority: Executive Law, sections 259(2) and 259-(c)(11) Flexibility Analysis for Small Business and Local Governments that was
Subject: Redefining a time assessment; the process for declaring andpreviously published. The technical changes to the text of this rule making
canceling the delinquency of parole violators; final parole revocation de- will have will have no adverse impact upon small businesses or local
terminations; and the process for re-releasing adjudicated parole violatorsgovernments, and will not impose any reporting, recordkeeping or other
Purpose: To make the process by which parole, conditional release andcompliance requirements upon small businesses or local governments.
post-release supervision is revoked more expedient and efficient. In addi-Rural Area Flexibility Analysis

tion, the proposed rule changes will enhance the process by which adjudiThe technical changes that have been made to the last published rule, the
cated parole violators are re-released to supervision after completing thgyll text of which was published on the Division of Parole’s website,
time assessments imposed by administrative law judges after the complewww.parole.state.ny.us, do not necessitate a revision of the Rural Area
tion of final revocation hearings. Flexibility Analysis that was previously published. The technical changes
Substance of final rule: On January 23, 2003, the New York State Board to the text of this rule will have will have no adverse impact upon rural

of Parole promulgated new rules governing the parole revocation processreas, nor do the rule changes impose any reporting, recordkeeping or
and the process to be utilized for effecting the re-release of individualsother compliance requirements upon rural areas.

whose release status was revoked after a final revocation hearing congop jmpact Statement

ducted pursuant to section 259-i(3) of the Executive Law. On February 18,.|.h : :

A : : e technical changes that have been made to the last published rule, the
2004, there was published in the New York State Register the Paroleq " "ot which was published on the Division of Parole’s website,
Board's Notice of Proposed Rule Making. Set forth below is a summary of www.parole.state.ny.us, do not necessitate a revision of the Job Impact

the rules that have been adopted by the Board of Parole, including theStatement that was previously published. The technical changes to the text
technical changes made as a result of comments received during the 45-daé? this rule will have no adverse impact on jobs or employment opportuni-

comment period, and the manner in which these rules will affect the p ) - B
. ' . : ties, nor do such technical changes impose any reporting, recordkeeping or
practices of the Parole Board. Through this rule making, the Board ofother compliance requirements upon employers.

Parole has:
1) amended 9 NYCRR § 8004.3(a) so as to confer upon the Division’s Assessment of Public Comment In response to the Notice of Proposed
Supervising Parole Officers, i.e., Area Supervisors, the authority to declaréRule Making published in the February 18, 2004 edition of the New York
an alleged violator delinquent; Sate Register, the New York State Board of Parole received four com-
2) amended 9 NYCRR § 8004.3(e) to confer upon the Parole Board's™Ments.
Administrative Law Judges the authority to cancel a declaration of delin-  The first comment was submitted on behalf of the New York State
quency prior to taking testimony at a final revocation hearing. This author- Public Employees Federation, Parole Division 236 (“PEF, Parole Division
ity may be exercised in all cases except for those “Category 1” cases wher@36”"). Presented in this comment are objections to the manner in which the
the alleged violator is under supervision for an Article 125 offense (homi- proposed rule making has been promulgated pursuant to the State Admin-
cide), a sex offense (Article 130 offenses, Penal Law § 255.25 & Article istrative Procedures Act (SAPA). PEF, Parole Division 236 asserts: it was
263 offenses), or an Article 135 offense (kidnapping and related offenses)jimproper not to publish the full text of the proposed rule making in the
3) amended 9 NYCRR §§ 8005.20(c), (d), (g) and (h) to confer upon New York State Register; that the address of the website where the public
the Parole Board’s Administrative Law Judges the authority to render final could access the full text of the proposed rule making was not provided in
decisions in all revocation cases except for those “Category 1" cases wherthe Notice of Proposed Rule Making; and, the Notice of the Proposed Rule
the adjudicated violator is under supervision for an Article 125 offense Making did not state when the 45-day comment period commenced.
(homicide), a sex offense (Article 130 offenses, Penal Law § 255.25 &  Pursuant to the filing requirements of the Secretary of State, text of
Article 263 offenses), or an Article 135 offense (kidnapping and related proposed rule making that exceeds 2000 words in length is no longer
offenses), such decisions include the imposition of a time assessment, published in the New Yorl&ate Register. Instead, where as here, the
determination to revoke and restore the violator to parole supervision, orproposed rule making exceeds 2000 words, the entity promulgating such
the violator's placement into a program that serves as an alternative taules is to file with the Secretary of State a summary of the proposed rule
incarceration; and the same is published as part of the Notice of Proposed Rule Making.
4) amended 9 NYCRR 8§ 8005.20(c)(2) so as to allow for a revoke & From a review of the Notice of Proposed Rule Making that was published
restore disposition to the Willard Drug Treatment Campus when misde-in the February 18, 2004 edition of the New Y8&téte Register, the Board
meanor charges are pending against the adjudicated violator. This rule wilbf Parole complied with this requirement.

make the Willard program available to violators who are currently ineligi-  As for the concern that the Board of Parole did not publish the address
ble for this type of disposition only by reason of a pending misdemeanorof the website where the text of the proposed rule making could be
charge; and accessed, the aforementioned Notice of Proposed Rule Making stated

5) amended 9 NYCRR § 8002.6 to change the parole violator re-release[tlhe full text is posted at the following State website:
procedure. By this proposal, adjudicated violators will be re-released uponwww.parole.state.ny.us”. Accordingly, the Board of Parole provided suffi-
expiration of the time assessment unless significant information related tocient information to enable interested parties with the ability to gain access
the violator’s incarceration authorizes the Board to conduct a parole viola-to the full text of its proposed rule making. | addition, the public was
tor reappearance interview. This rule will apply to violators whose time informed by the Notice of Proposed Rule Making that the full text of the

assessments expire in either State or local custody. proposed rule making could be obtained from “Terrence X. Tracy, Coun-
Final rule as compared with last published rule: Nonsubstantive sel, Division of Parole, 97 Central Avenue, Albany, New York 12206,
changes were made in section 8005.20(c)(1)(iv) and (d). (518) 473-5671, e-mail tracy@parole.state.ny.us”.

Text of rule and any required statements and analyses may be As for the concern that the Board of Parole failed to state when the 45-

obtained from: Terrence X. Tracy, Counsel, Division of Parole, 97 Cen- day comment period commenced, the aforementioned Notice of Proposed
tral Ave., Albany, NY 12206, (518) 473-5671, e-mail: Rule Making stated that public comment would be received until 45 days
tracy@parole.state.ny.us after publication of the notice. Upon the foregoing, the comments of PEF,
Regulatory Impact Statement Parole Division 236 addressed to the Parole Board’s compliance with
The technical changes that have been made to the last published rule, tHeAPA provide no basis for setting aside the Notice of Proposed Rule
full text of which was published on the Division of Parole’s website, Making that was previously published.

www.parole.state.ny.us, do not necessitate a revision of the Regulatory As for the comments submitted by PEF, Parole Division 236 addressed
Impact Statement that was previously published. The prior publication to the substance of the proposed rule making, it expresses concern that the
indicated that the Board of Parole would retain its authority to impose final proposed rules usurp the power of the Parole Board. Since the proposed
dispositions over certain “category 1" parole violators, and referenced rule making was promulgated by the Board on January 23, 2004, it cannot
those serving sentences for Penal Law Article 135 offenses as being withirbe said that it has usurped its own power. Regarding the concern that the
that group. Because the technical changes to the text of this rule making arproposed rule making will prevent staff from properly preparing cases for
consistent with and reflect the substance of the previously published Regupresentation at preliminary and final revocation hearings, there is nothing
latory Impact Statement, a revision thereof is not necessitated. set forth within the letter submitted by PEF, Parole Division 236 to support
Regulatory Flexibility Analysis this concern. In addition, this concern does not recognize the Parole
The technical changes that have been made to the last published rule, the Board’s existing regulations that allow forn@n@djobearings

full text of which was published on the Division of Parole’s website, upon a party’s showing of good cause for such adjdtinaihgrthe
www.parole.state.ny.us, do not necessitate a revision of the Regulatory concern that no explanation has been providéuegsrapessd rule
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making is needed, this concern has been addressed through the previously tions contain this same provision. In additiog, réguéadions and
published Regulatory Impact Statement which provides such information. proposed rule making merely authorize the Paroleduoat &

The second comment received by the Board of Parole came from arpersonal interview with the parole violator. The purpose of this interview
inmate currently in the custody of the New York State Department of is to evaluate the veracity of the information and its import in assessing the
Correctional Services. The inmate requested and was provided with a copyiolator's suitability for re-release to the community.
of the text of the proposed rule and expressed concerns about the substance As for the concern addressed to the Parole Board's ability to defer its
of the proposed rule. In connection with the inmate’s concern about there-release decision when a violator has experienced a significant change in
release of individuals from State or local custody, the Board's proposedhis or her emotional/mental state, the Board's current regulations contain
rule making will only impact the re-release of adjudicated parole violators this same provision. Again, the existing regulations and proposed rule
who have completed their time assessments imposed after a final revocamaking authorize the Board to conduct a personal interview with the parole
tion hearing. As outlined in the published Regulatory Impact Statement, violator. The purpose of this interview is to assess the violator’s ability to
Executive Law § 259-i(3)(f)(x) authorizes the Board to waive the require- function safely within the community and have meaningful access to a
ment that a violator make a personal appearance before the Board when fe@ntinuum of mental health services that are consistent with effective
or she is suitability for re-release. Accordingly, this provision of the parole supervision.

Executive Law allows for the re-release of adjudicated violators to parole ~ With respect to the concern that the Division of Parole take measures to
supervision as soon as they are legally eligibée, their successful com- ensure there is no conflict of interest by Supervision Parole Officers,
pletion of a time assessment. By redefining a “time assessment”, theArea Supervisors, who declare alleged violators delinquent, the Division
proposed rule change will enhance the Board's ability to ensure thatwill not have such individuals act as signatories to the violation of release
appropriate violators are re-released to supervision in a manner consonarteports that they review.

with Executive Law § 259-i(3)(f)(x). As for the concern that the proposed rule making does not define what

As for the inmate’s concern about the entities that were previously constitutes absconding, the Parole Board has not sought to address this
notified of this proposed rule making, the Board received input from the issue by this proposed rule making. o o
Parole Revocation Defense Unit of the Legal Aid Society of New York, the ~ Regarding the perceived rigidity in the application of the guidelines for
New York State Department of Correctional Services, the New York City category 1 violators, this is not an aspect of the parole revocation process
Department of Correction and the New York State Sheriffs’ Association. that the Parole Board sought to address by its proposed rule making. With

With respect to the concern that releasees facing a possible revocatiofeSPect to category 2 violators, there is no legitimate reason for excepting
of their release status be afforded the due process required by section 25§€rtain individuals from the program offered at the Willard Drug Treat-
i(3) of the Executive Law, the Parole Board’s proposed rule making doesMent Campus because misdemeanor charges against them are pending a
not seek to alter or diminish the rights that an alleged violator currently the time of the final revocation hearing, particularly when similarly situ-
possesses when he or she is subject to the Division’s administrative revoated violators who have achieved completion of their misdemeanor cases
cation process. Alleged violators will still retain: the right to receive notice BY the time of their final hearing are restored to the Willard program. The
of the alleged violations; notice of when and where their preliminary and Proposed rule making will obviate any incentive that may exist for al-
final revocation hearings will be conducted; the right to counsel; the Tights lowing misdemeanor charges to remain pending to gain an exemption from
of cross examination and confrontation; the right to call witnesses; thethe Willard program.

right to a timely decision following completion of the final hearing; and, _Regarding a violator's medical ineligibility for participation in the
the right to pursue an administrative appeal from an adverse decision withVillard program, the Division and Board are guided by the medical criteria
representation from assigned counsel if indigent. established by the Department of Correctional Services, as Willard is a

drug treatment campus operated by the Department. See Correction Law

In promulgating this proposed rule making, the Parole Board seeks to§ 2(20); Criminal Procedure Law § 410.91. Prior to their placement in this

impart a greater degree of certainty and finality with regard to the decisions o h M
of its Administrative Law Judges who preside over final revocation hear- Program, all adjudicated violators are taken from local jails to one of the
ings. Accordingly, except for releasees serving sentences for a felonyPePartment's reception centers where they screened for suitability in this
offense under Articles 125. 130. 135 or 263 of the Penal Law. or sectionProgram. In instances where a violator is deemed medically unsuitable for
255.25 thereof, the Administrative Law Judges will be able to render athiS Program, such violator is identified and an alternative disposition is
final decision. This final decision making authority will include a determi- Ccrafted by one of the Parole Board's Administrative Law Judges.

nation that the alleged violator be restored immediately to parole supervi- AS fOL category 3hviolators, thed_Division makesh every effort tl? prose-
sion, a disposition that previously was non-final and required final review CUt€ Such cases in the most expedient manner. The Division will continue
by the Parole Board. to collect and exchange pertinent information in a timely manner.

The third comment received by the Board came from the Parole , Fnally, the proposed rule making is perceived as being sufficiently
Board’s Chief Administrative Law Judge. In his letter, he noted that the clear for providing the Administrative Law Judges with final decision
proposed rule making warranted technical changes to avoid confusion. H&"2King authority to direct the placement of a violator in an alternative to
noted that by the proposed rule making, the Board of Parole made cleafncarceration program without the consent of the Division.
that except for cases where the alleged violator is serving a sentence for a
felony offense under Articles 125, 130, 135 or 263 of the Penal Law or
section 255.25 thereof,e.,, category 1 cases, the Administrative Law
Judge is to have the authority to impose a final decision after completion of
the final revocation hearing. However, the proposed rule making failed to : : Hp—
make clear the manner ing\]/vhich Article 132 ofrf)enders were to t?e treated. PUbI IC SerV| ce Commlsg on
The Chief Administrative Law Judge is correct that the recommended
technical changes will prevent confusion for alleged violators and their

counsel, Division of Parole staff who prosecute such cases and the Admin- EMERGENCY/PROPOSED
istrative Law Judges who preside over such matters. Accordingly, such

changes have been made and are being published herewith as part of the RULE MAKING

Parole Board's Notice of Adoption. NO HEARING(S) SCHEDULED

Finally, the Board of Parole was provided with comments from Parole )
Revocation Unit of the Legal Aid Society of New York. The first concern Transfer of Ownership Interests by Equus Power I, L.P.
addresses the Parole Board’s deferral of a violator's re-release when he arD. No. PSC-24-04-00001-EP
she is the subject of an inmate misbehavior report. The Parole Board'sFiling date: May 26, 2004
current and proposed practice, as demonstrated by both the existing regul&ffective date: May 26, 2004
tions and proposed rule making, reflect its belief that it is prudent to hold
the parole violator's re-release in abeyance pending the disposition ofPURSUANT TO THE PROVISIONS OF THE State Administrative Pro-

charges alleging inmate misconduct. cedure Act, NOTICE is hereby given of the following action:

As for the concern addressed to that portion of the proposed ruleAction taken: The commission, on May 26, 2004, adopted an order in
making that authorizes a deferral of a violator's re-release when the Parolécase 04-E-0651 approving the request of Equus Power I, L.P. to transfer
Board receives any information indicating that such person may not beits ownership interests to HD Freeport, LLC (HD Freeport).
suitable for re-release, it should be noted that the Board’s current regulaStatutory authority: Public Service Law, section 70
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Finding of necessity for emergency rule: Preservation of general wel-
fare.

ing metering services in New York and, since the utilities in New York
have always had to comply with 16 NYCRR Part 92, the regulations

Specific reasons underlying the finding of necessity: Immediate ap- should waive further certification of their existing facilities.

proval of the transfer is necessary, so the financing and construction of the - e ilities suggested several clarifying changes to the proposed Part
electric generating facility can proceed to accommodate the growing peakgy First, the Utilities suggest that the dated reference to the Operating
demand in the Long Island load pocket. A delay in the completion of the \janyal found in 92.1(b)i.e, (March 14, 2003) should be deleted as
project would likely result in power shortages causing failures in electric rgpeated changes to Part 92 may be necessary each time the Operating
system supply and reliability, jeopardizing public health and safety. Manual is revised. In 92.1(c), the Utilities question the definition of the
Subject: Transfer of ownership interests. N _ term Meter Service Provider (MSP), stating it is overly broad. The Utilities
Purpose: To meet the peak demand for electricity on Long Island this point out that the definition found in 92.2(a) and (b) drop the requirement
summer. that meter testing facilities and meter standardizing laboratories be oper-
Substance of emer gency/proposed rule: The Commission approved on  ated by utilities, but still provides for such facilities to be certified. They

an emergency basis the request of Equus Power |, L.P. for the transfer ofuggest that Part 92 provide the standards for certification and the Operat-
ownership interests in it from its former partners Equus Power, Inc., GPR-ing Manual contain the process and application form for certification. The
Equus, LLC, Rocky Sembritzky and Frank Giacalone to HD Freeport, Utilities contend that the reference to traceability to the National Institute
LLC., subject to the terms and conditions set forth in the order. of Standards and Technology (NIST) should instead refer to “traceability
This notice is intended to serve as both a notice of emergency adoption to the standards maintained by the NIST.” The Utilities suggest that the
and a notice of proposed rule making. The rule will expire August 23, phrase in 92.2(d) which states “through a series of calibrations” is extrane-

2004.
Text of rule may be obtained from: Margaret Maguire, Public Service

ous to the understanding of the process of traceability and should be
deleted. The Utilities state that 92.2(k) should be reworded to read, “The

Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223-1350, (518) New York Independent System Operator (ISO) is a New York not-for-

474-3204

Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Acting Secretary, Public Service Commission, Bldg. 3, Empire State
Plaza, Albany, NY 12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.

Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because t
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(04-E-0651SA1)

NOTICE OF ADOPTION

Electric Meter Testing and Reporting Requirements
I.D. No. PSC-29-03-00006-A

Filing No. 620

Filing date: May 28, 2004

Effective date: May 28, 2004

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Part 92 of Title 16 NYCRR.

Statutory authority: Public Service Law, section 67(4)

Subject: Electric metering testing and reporting requirements.

Purpose: To streamline requirements for electric metering testing and
promote and encourage competitive metering.

Substance of final rule: The Commission adopted the proposed revisions

profit corporation providing operating control.” The Utilities claim that the
wording in 92.9(a) and (b) is ambiguous because 92.9(a) states that com-
plaint tests must be done on site “where possible.” The Utilities suggest
that the phrase “where possible” from 92.9(a) should be deleted. The
Utilities contend that section 92.10(c) is awkward and should be re-worded
to be more consistent with the definition of MSP. Finally, the Utilities state
that section 92.11(c) refers to data validation and estimation functions
performed on computer systems in connection with creating customer bills

rfnd that these functions are irrelevant to meter testing.

NEMA submitted alternatives for the Commission to consider before
extending Part 92 to competitive Meter Service Providers (MSP). First,
NEMA suggests that it is unnecessary to extend Part 92 to competitive
providers because 16 NYCRR Part 93 regarding meter approvals is suffi-
cient to ensure that meters installed on customer premises meet certain
minimum standards. Second, NEMA states that the Commission can as-
sure that meters are accurate by performing spot checks on meters to make
sure they are providing accurate readings. Last, NEMA states that if a
customer has reason to suspect that his or her meter is not accurate, the
customer can request that the meter be tested. NEMA also recommends
that there be anti-abuse provisions for frivolous use of the complaint
process. NEMA was also critical of what it called the two step certification
process which it states requires both Commission and individual utility
certification of a meter. NEMA states that back out credits should properly
reflect the allocated and embedded costs of complying with the new meter
testing and reporting requirements. NEMA points out that the Commission
should allow meter testing facilities to be competitively outsourced.
NEMA further suggests that although it may be cost prohibitive for a
single MSP to maintain a meter test facility, another entity with the proper
equipment and personnel could effectively provide these services to a large

to Part 92 of 16 NYCRR to streamline the testing and maintenance fornumber of MSPs, effectively opening competition in another market.

electric metering requirements to acknowledge the advances in metering

technologies.

Final rule compared with proposed rule: Nosubstantive changes were
made in sections 92.1(b), (c), 92.2(b), (k), 92.8(a), 92.9(a) and 92.10(c).
Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS

Regarding Applicability of Part 92 to all meter service providers, meter
accuracy is important for all customers in New York, including customers
served by competitive metering providers and local distribution compa-
nies. Therefore, we believe that all meter service providers should comply
with the requirements of Part 92. The Commission will continue to depend
on a variety of methods to ensure the accuracy of the electric meter
population in the state including meter testing and certification of utility

employer ID no. or social security no. is required from firms or persons to meter testing facilities, as suggested by NEMA. Therefore, we reject
be billed 25 cents per page. Please use tracking number found on last lingeEMA’'s comments regarding the extension of Part 92 to competitive

of notice in requests.

Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

A revised Regulatory Impact Statement, Regulatory Flexibility Analysis,

Rural Area Flexibility Analysis and Job Impact Statement are not attached
because the revisions made to the original published rule do not necessita
revision to the previously published Regulatory Impact Statement, Regula

tory Flexibility Analysis, Rural Area Flexibility Analysis or Job Impact
Assessment of Public Comment

meter service providers. The waiver requested by the utilities is also
unnecessary as the Commission’s policy on certification of test facilities
has not changed.

NEMA's claim that a two step meter certification process exists in New

ttork State is incorrect. The Commission certifies meters to be used

roughout the state for billing. The utilities have the discretion to use any
Commission certified meter.

In regard to the costs of complying with meter testing and reporting

Comments on the proposed rules were filed jointly by Consolidated Edisonrequirements, NEMA states that back out credits should properly reflect

Company of New York, Inc. and Orange and Rockland Utilities, Inc. (the
Utilities), and by The National Energy Marketers Association (NEMA).

the allocated and embedded costs of complying with the new meter testing
and reporting requirements. The level of utility back-out credits are being

The Utilities note that changes to Part 92 are primarily intended to considered in a separate proceeding pending before the Commission in

extend the Commission’s regulatory oversight to non-utility entities offer-
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Regarding competitive meter test facilities. Staff agrees with NEMA

(03-W-0941SA1)

and has already begun the process of certifying independent meter test

facilities for use as out-source meter test facilities.

NOTICE OF ADOPTION

With regards to the Utilities suggestion that the dated reference to the ) . - )
Operating Manual be deleted, the New York State Department of StateTransfer and L easeback of Certain Building Facilities and Associ-
rules require specifically referenced documents be incorporated by refer-ated Realty by Niagara Mohawk Power Cor poration

ence, thus inclusion of specific dates can not be avoided.

Regarding the term Meter Service Provider (MSP), the Utilities con-

|.D. No. PSC-47-03-00025-A
Filing date: June 1, 2004

tend that it be revised to refer only to those entities eligible to be an MSP assffective date: June 1, 2004

defined by thePractices and Procedures for the Provision of Electric
Metering in a Competitive Environment (Manual).! We believe that the
modification recommended by the Utilities clarifies the definition of meter
service provider in the regulations.

Regarding the Utilities suggestion that point that standards for certifi-

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on May 5, 2004, adopted an order in
Case 03-M-1572 approving with conditions, Niagara Mohawk Power Cor-

cation of competitive meter testing facilities and meter standardizing labo-poration and Iskalo Development Corporation’s request to transfer prop-
ratories be provides, we find that comprehensive certification standardserty.

and processes are outlined in the Operating Manual. Regarding the utilitieSatutory authority: Public Service Law, sections 69 and 70

comment that the reference to traceability to the National Institute of g piect: Transfer and leaseback of certain facilities and property.

Standards and Technology (NIST) should instead refer to “traceability to
the standards maintained by the NIST”, we agree that the traceability

provision in 92.2(b) should be revised to reflect the Utilities comments.

Regarding the Utilities suggestion that the phrase in 92.2(d) which
states “through a series of calibrations” is extraneous, we disagree and fin
that the definition is consistent with industry standards as identified by the
American National Standards Institute. Regarding the Utilities proposed
changes to the reference to the ISO, we agree with this clarification. In th
second sentence of the provision in 92.8(a), the Utilities contend that th

Purpose: To authorize the transfer and leaseback of certain building
facilities and associated realty.
Substance of final rule: The Commission approved a joint petition by

&liagara Mohawk Power Corporation (Niagara Mohawk) and Iskalo De-

velopment Corporation authorizing the transfer of Niagara Mohawk’s
Buffalo Electric Building, underlying land and a nearby parking lot to
Iskalo Development Corporation, subject to the terms and conditions set
orth in the order.

description of “indeterminate” should not include the final phrase “of the Final rule compared with proposed rule: No changes.

meter.” We agree with this clarification.
Regarding the Utilities claim that the wording in 92.9(a) and (b) is

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-

ambiguous and the term “where possible” should be deleted, we agreel350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS
Regarding the Utilities suggestion that section 92.10(c) is awkward andemployer ID no. or social security no. is required from firms or persons to
should be re-worded to be more consistent with the definition of MSP, we be billed 25 cents per page. Please use tracking number found on last line

agree.

of notice in requests.

Regarding the Utilities statement that section 92.11(c) refers to dataAssessment of Public Comment
validation and estimation functions which are irrelevant to meter testing, An assessment of public comment is not submitted with this notice because
we disagree with the Utilities’ as the specific provision is intended to the rule is within the definition contained in section 102(2)(a)(ii) of the

verify the functionality and compatibility of an integral part of a complete
metering system.
(02-E-0255SA1)

NOTICE OF ADOPTION

Initial Tariff Schedule by Great Expectations, LLC
I.D. No. PSC-29-03-00008-A

Filing date: May 28, 2004

Effectivedate: May 28, 2004

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on May 5, 2004, adopted an order in
Case 03-W-0941, allowing Great Expectations, LLC's initial tariff sched-
ule, P.S.C. No. 1—Water to become effective May 29, 2004.

Statutory authority: Public Service Law, section 89-c(10)

Subject: Initial tariff schedule.

State Administrative Procedure Act.
(03-M-1572SA1)

NOTICE OF ADOPTION

Low-Income Energy Affordability Program by the New York
State Energy Research and Development Authority (NY SERDA)

I.D. No. PSC-07-04-00018-A
Filing date: May 26, 2004
Effectivedate: May 26, 2004

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-

cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on May 5, 2004, adopted an order in

Case 94-E-0952, approving and modifying New York State Energy Re-

search and Development Authority’s (NYSERDA) plan for a Low-Income
Energy Affordability Program (LEAP).

Statutory authority: Public Service Law, sections 5(2) and 66(1)

Purpose: To set forth the rates, charges, rules and regulations underSubject: Low-Income Energy Affordability Program (LEAP).

which Great Expectations, LLC will operate.
Substance of final rule: The Commission approved Great Expectations,
LLC’s initial tariff schedule with modifications to the rates, rate structure

Purpose: To allow Niagara Mohawk Power Corporation and New York
State Electric & Gas Corporation to transfer certain low-income ener
programs and associated system benefits dimay ¢e RVSERDA.

(a service charge with no water allowance and a charge for all water usesubstance of final rule: The Commission approved the Low Income
and the rate of return incentive statement, subject to the terms and condiEnergy Affordability Program proposed by New York State Energy Re-

tions set forth in the order.
Final rule compared with proposed rule: No changes.
Text of rule may be obtained from: Central Operations, Public Service

Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-

1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS

search and Development Authority, with the stipulation that total utility

administration costs are set at $180,000 annually, with Niagara Mohawk
Power Corporation and the New York State Electric and Gas Corporation
each allocated $90,000 per year, subject to the terms and conditions set
forth in the order.

employer ID no. or social security no. is required from firms or persons to Final rule compared with proposed rule: No changes.
be billed 25 cents per page. Please use tracking number found on last lingext of rule may be obtained from: Central Operations, Public Service

of notice in requests.
Assessment of Public Comment

An assessment of public comment is not submitted with this notice because

the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

1Case 94-E-0952, Order Issued and Effective May 29, 2001.

Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS
employer ID no. or social security no. is mduinesidrqpersons to
be billed 25 cents per page. Please use traoiirfigumahon last line

of notice in requests.
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Assessment of Public Comment Substance of proposed rule: Citizens Telecommunications Company of
An assessment of public comment is not submitted with this notice becauséew York, Inc. and Development Authority of the North Country have
the rule is within the definition contained in section 102(2)(a)(ii) of the reached a negotiated agreement whereby Citizens Telecommunications

State Administrative Procedure Act. Company of New York, Inc. and Development Authority of the North
(94-E-0952SA34) Country will interconnect their networks at mutually agreed upon points of
interconnection to provide Telephone Exchange Services and Exchange
PROPOSED RULE MAKING Access to their respective customers. The Agreement establishes obliga-

tions, terms and conditions under which the parties will interconnect their

NO HEARING(S) SCHEDULED networks lasting for the term of an underlying agreement.

Intercarrier Telephone Service Quality Standardsand Metrics Text of proposed rule may be obtained from: Margaret Maguire, Public

5 Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223,
I.D. No. PSC-24-04-00006-P (518) 474-3204
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- Data, views or arguments may be submitted to: Jaclyn A. Brilling,
cedure Act, NOTICE is hereby given of the following proposed rule: Acting Secretary, Public Service Commission, Bldg. 3, Empire State
Proposed action: The commission is considering modifications to ex- Plaza, Albany, NY 12223-1350, (518) 474-6530
isting intercarrier telephone service quality measures and standards. Public comment will be received until: 45 days after publication of this
Statutory authority: Public Service Law, section 94(2) notice.

Subject: Intercarrier telephone service quality standards and metrics. ~ Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural

Purpose: To review recommendations from the Carrier Working Group /Aréa Flexibility Analysisand Job Impact Statement

to incorporate appropriate modifications to the existing intercarrier tele- Statements and analyses are not submitted with this notice because the

phone service quality measures and standards. proposed rule is within the definition contained in section 102(2)(a)(ii) of

Substance of proposed rule: The Commission is considering the addi- the State Administrative Procedure Act.

tion, revision and deletion of certain standards and measures of intercarrie(04-C-0551SA1)

telephone service quality performance. Specifically, the Carrier Working

Group, an industry group in which the Staffs of the Department of Public PROPOSED RULE MAKING

Service and the Department of Law participate, will be making recommen- NO HEARIN HEDULED

dations which modify and clarify the existing guideline documents for O G(S) sC U

Verizon New York Inc. (Verizon) and Frontier Telephone of Rochester. |nitial Tariff Schedule by National Aqueous Cor por ation

Many of the recommended changes, including guideline administrative

changes, are derived by consensus of the Carrier Working Group. Othet-D. No. PSC-24-04-00008-P

changes to the existing guidelines may impact the measurement of per- - .

formance for operations support system (OSS) functions, including pre-PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-

ordering, ordering, provisioning, maintenance, network performance andcedure Act, NOTICE 1S hereby given of the .foII.ow[ng proposgd rule:

billing. Among the specific revisions being considered here is responseProposed action: The Public Service Commission is considering whether

time for the OSS maintenance interface (for electronic bonding) and theto approve or reject, in whole or in part, or modify, National Aqueous

impact on the guidelines with regard to Verizon no longer being obligated Corporation’s initial tariff schedule, P.S.C. No. 1—Water, to become

to maintain a Separate Data Affiliate. effective Oct. 1, 2004.

Text of proposed rule may be obtained from: Margaret Maguire, Public Statutory authority: Public Service Law, section 89-c(10)

Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223, g piect: Initial tariff schedule —electronic tariff.

(518) 474-3204 ! .

Data, views or arguments may be submitted to: Jaclyn A. Briling Purpose: To set forth the rates, charges, rules and regulations under
- ! . : 1S hich National A i ill .

Acting Secretary, Public Service Commission, Bldg. 3, Empire StateW ich National Aqueous Corporation will operate

Plaza, Albany, NY 12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this

Substance of proposed rule: On May 19, 2004, National Aqueous Cor-
poration (National Aqueous or the company), filed an electronic initial
tariff schedule, P.S.C. No. 1—Water, which sets forth the rates, charges,

notice. o . rules and regulations under which the company will operate to become
Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural effective October 1, 2004. In 1999 National Aqueous acquired the assets of
Area Flexibility Analysis and Job I mpact Statement the water system of Relaxmor Cottages, Inc., and in compliance with the

Statements and analyses are not submitted with this notice because th€ommission Order in C. 99-W-0826 filed an adoption supplement adopt-
proposed rule is within the definition contained in section 102(2)(a)(ii) of ing Relaxmor Cottages, Inc.’s tariff schedule as its current tariff schedule.

the State Administrative Procedure Act. National Aqueous has 55 customers, and is located in the development of
(97-C-0139SA20) Melody Lake Estates in the Town of Thompson, Sullivan County. The
proposed tariff contains the current flat rate of $52.60 per quarter, per
PROPOSED RULE MAKING customer, or $210 annually; however, the company has also filed for a rate
NO HEARING(S) SCHEDULED increase and the establishment of a $20,000 escrow account to become
effective January 1, 2005. The rate increase is noticed and described in
I nter connection Agreement between Citizens Telecommunications Case Number 04-W-0641SA2. National Aqueous’ proposed updated elec-
Company of New York, Inc. and Development Authority of the tronic tariff differs from the current tariff. The definition of bill delin-

North Country quency changes from 30 days to 23 days, the new tariff contains a late
payment charge of %> percent per month, and a returned check charge
I.D. No. PSC-24-04-00007-P (equal to the bank charge plus a handling fee of $5.00 (not to exceed the

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- maximum allowed by section 5-328 of the General Obligations Law).

) . - . There is also a modification to the written notice of discontinuance of
cedure Act, NOTICE is hereby given of the following proposed rule: service provision stating that it contain information required by 16

Proposed action: The Public Service Commission is considering whether \yCRR Section 533.3. In addition, there is a change in the restoration of
to approve or reject, in whole or in part, a proposal filed by Citizens seryice charge from $10 at all times to $50 during normal business hours
Telecommunications Company of New York, Inc. and Development Au- (8:00 a.m. to 4:00 p.m., Monday through Friday), $75 outside of normal

thority of the North Country for approval of an interconnection agreement p;siness hours Monday through Friday and $100 on weekends or public

executed on March 15, 2004. holidays. National Aqueous’ tariff is available on the Commission’s Home
Statutory authority: Public Service Law, section 94(2) Page on the World Wide Web (www.dps.state.ny.us)—Ilocated under
Subject: Interconnection of networks for local exchange service and ex- Commission Documents— Tariffs.

change access. Text of proposed rule may be obtained from: Margaret Maguire, Public

Purpose: To review the terms and conditions of the negotiated agree- Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223,
ment. (518) 474-3204
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Data, views or arguments may be submitted to: Jaclyn A. Brilling,

Acting Secretary, Public Service Commission, Bldg. 3, Empire State .

Plaza, Albany, NY 12223-1350, (518) 474-6530 Office of Tem porary and
Public comment will be received until: 45 days after publication of this I il i

rubne Disability Assistance

Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement
Statements and analyses are not submitted with this notice because the NOTICE OF ADOPTION
proposed rule is within the definition contained in section 102(2)(a)(ii) of ) :
the State Administrative Procedure Act. Budgets for Public Assistance Cases
(04-W-0641SA1) I.D. No. TDA-13-04-00018-A
Filing No. 614
PROPOSED RULE MAKING Filing date: May 27, 2004
NO HEARING(S) SCHEDULED Effectivedate: June 16, 2004

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Water Rates and Char ges by National Aqueous Cor poration

.D. No. PSC-24-04-00009-P Action taken: Repeal of section 352.32(c) of Title 18 NYCRR.
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- Statutory authority: Social Services Law, sections 20(3)(d), 34(3)(f),
cedure Act, NOTICE is hereby given of the following proposed rule: 131(1) and 355(3)

Proposed action: The Public Service Commission is considering whether Subject: Budget for public assistance cases.

to approve or reject, in whole or in part, or modify, a request filed by Purpose: To repeal the regulatory provision that requires caseworkers to
National Aqueous Corporation to make various changes in rates, chargegjate and sign the original budget and each successive budget revision with
rules and regulations contained in its tariff schedule, P.S.C. No. 1—Water,initials; and indicate the effective period of the budget.

to become effective Jan. 1, 2005. Text or summary was published in the notice of proposed rule making,
Statutory authority: Public Service Law, section 89-c(10) I.D. No. TDA-13-04-00018-P, Issue of March 31, 2004.
Subject: Water rates and charges. Final rule as compared with last published rule: No changes.

Purpose: To approve an increase of annual revenues by $17,176 or 136Text of rule and any required statements and analyses may be
percent and establish an escrow account (Statement No. 1) with a fundingbtained from: Ronald Speier, Office of Temporary and Disability As-
level of $20,000. sistance, 40 N. Pearl St., Albany, NY 12243, (518) 474-6573

Substance of proposed rule: On May 19, 2004, National Aqueous Cor-  Assessment of Public Comment

poration (National Aqueous or the company), filed to become effective During the public comment period for the regulation repealing the provi-
January 1, 2005, Leaf 12, Revision 1 and Escrow Account Statement Nosion that requires caseworkers to date and sign the original budget and each
1, to its tariff schedule, P.S.C. No. 1—Water. The company currently successive budget, the Office of Temporary and Disability Assistance
provides flat rate water service to 55 customers in Sullivan County, in areceived a supportive comment from one social services district. No other
development known as Melody Lake Estates in the Town of Thompson.comments were received and no changes have been made to the regulation
The proposed filing would increase rates by 136% and annual revenues bgince it was published in tt®ate Register.

$17,176. In addition the company is proposing to establish an escrow

account (Statement No. 1) to cover the cost of extraordinary repairs,

emergency maintenance and major improvements with a funding level of

$20,000 (customers would be billed $50 per quarter). The company has

also filed to update its tariff to an electronic version. The electronic filing is

noticed and described in Case Number 04-W-0641SA1. The average resi-

dential customer’'s annual bill is about $210 ($52.60 per quarter, per

customer), and under the company’s proposal would increase to about

$540 ($135 per quarter, per customer). National Aqueous’ proposed tariff

amendments are available on the Commission’s Home Page on the World

Wide Web (www.dps.state.ny.us)—located under the Commission Docu-

ments— Tariffs.

Text of proposed rule may be obtained from: Margaret Maguire, Public

Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223,

(518) 474-3204

Data, views or arguments may be submitted to: Jaclyn A. Brilling,

Acting Secretary, Public Service Commission, Bldg. 3, Empire State

Plaza, Albany, NY 12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this

notice.

Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural

Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the

proposed rule is within the definition contained in section 102(2)(a)(ii) of

the State Administrative Procedure Act.

(04-W-0641SA2)
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