
RULE MAKING
ACTIVITIES

scheme under which mortgage lenders and brokers will be able to makeEach rule making is identified by an I.D. No., which consists
high cost home loans.

of 13 characters. For example, the I.D. No. AAM-01-96- Subject: The making of certain residential mortgage loans, referred to as
00001-E indicates the following: high cost home loans.

Purpose: To conform the provisions of Part 41 of Title 3 NYCRR toAAM -the abbreviation to identify the adopting agency various provisions of section 6-l of the Banking Law, and also clarify
certain provisions of such section 6-1.01 -the State Register issue number
Substance of emergency rule: Summary of proposed amendments to96 -the year
Part 41:

00001 -the Department of State number, assigned upon re- Section 41.1(a) is amended to revise the definition of a lender subject to
Part 41.ceipt of notice

Section 41.1(b) is amended to revise the definition of an affiliate.E -Emergency Rule Making—permanent action not
Section 41.1(c) is amended to make technical revisions.

intended (This character could also be: A for Adop- Section 41.1(d) is amended to revise the definition of a bona fide loan
discount point.tion; P for Proposed Rule Making; RP for Revised

Section 41.1(e) is amended to revise the definition of a high cost homeRule Making; EP for a combined Emergency and
loan in regard to the points and fees threshold for determining such loans

Proposed Rule Making; EA for an Emergency Rule and limiting the exclusion of certain discount points in the computation of
points and fees.Making that is permanent and does not expire 90

Section 41.1(f) is amended to revise the definition of loan amount.days after filing; or C for first Continuation.)
Section 41.1(g) is amended to substitute a definition of “borrower” for

“obligor”.Italics contained in text denote new material. Brackets indi-
Section 41.1(h) is amended to revise the definition of points and fees.cate material to be deleted. Section 41.1(j) is amended to make certain technical revisions.
Section 41.2(a) is amended to clarify the exceptions to the prohibition

upon accelerating the indebtedness of high cost home loans.
Section 41.2(b) is amended to increase the term of a balloon mortgage

payment to fifteen years.
Section 41.2(e) is amended to make certain technical revisions.
Section 41.2(g), relating to modification and deferral fees, is repealedBanking Department

and then added as a new paragraph 2 to section 41.3(d), relating to refi-
nancing of high cost home loans.

Section 41.3(a) is amended by adding a new disclosure requirement
EMERGENCY and revising the time limits pertaining to an existing disclosure require-

ment.RULE MAKING
Section 41.3(b) is amended to revise requirements relating to the

High Cost Home Loans residual income guidelines and the presumption of affordability; to add
certain conditions in order to determine that repayment ability has beenI.D. No. BNK-12-04-00017-E
“corroborated by independent verification”; and to substitute “bor-Filing No. 278
rower(s)” for “obligor(s)” where the term appears in the text.Filing date: March 5, 2004 Section 41.3(c) is amended to revise the percentage of points and fees

Effective date: March 8, 2004 that may be financed in making a high cost home loan, and to revise the
charges that may be excluded from such financed points and fees.PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-

Section 41.3(d) is re-titled and amended to revise the limitations uponcedure Act, NOTICE is hereby given of the following action:
points and fees that may be charged by any lender when refinancing highAction taken: Amendment of Part 41 of Title 3 NYCRR.
cost home loans and to add a previously repealed paragraph (see revisions

Statutory authority: Banking Law, sections 6-i and 6-l to section 41.2(g)) relating to modification of an existing high cost home
Finding of necessity for emergency rule: Preservation of general wel- loan.
fare Section 41.3(f) is added to prohibit the refinancing of special mort-
Specific reasons underlying the finding of necessity: Chapter 626 of the gages, except under certain conditions.
Laws of 2002 became effective on April 1, 2003. Provisions of chapter Section 41.3(g) is amended to delete a reference to median family
626, by the enactment of section 6-l of the Banking Law, affect the making income and to revise certain references.
of certain home mortgage loans, known as high cost home loans, on after Section 41.4(a) is amended to revise certain time limits applicable to a
the effective date. Part 41 of Title 3 NYCRR has governed the making of disclosure requirement.
such loans prior to the effective date and is not in conformity with certain Section 41.4(b) is amended to make a technical revision.
provisions of the chapter 626. also, in certain limited instances, the pro- Section 41.4(d) is amended to revise certain time limits applicable to a
posed amendments to Part 41 will clarify certain provisions enacted by disclosure requirement and to clarify the location of the disclosure upon
chapter 626. The revised Part 41 provides a comprehensive regulatory certain mortgage loan application forms.

1



Rule Making Activities NYS Register/March 24, 2004

Section 41.5(a) is amended to clarify deceptive acts relating to splitting Further, it is also necessary that certain provisions of section 6-l be
or dividing loan transactions. clarified by the amendments to Part 41 in order that lenders and brokers

may be in compliance with the requirements section 6-l when making suchSection 41.5(b)(2) is amended to clarify retention of fees by lenders
loans, given that such provisions are not otherwise defined by section 6-land brokers in relation to unfair, deceptive or unconscionable practices.
nor has the Legislature provided any other guidance which would clarifySection 41.5(b)(4) is amended to revise the definition of loan flipping,
the intended meaning of those provisions. The clarifying provisions of theas an unfair or deceptive practice, and to add revised conditions to deter-
amendments to Part 41 address determining “corroboration by indepen-mine whether a loan has a “net tangible benefit” to the borrower.
dent verification” of a borrower’s repayment ability and net tangible bene-Section 41.5(b)(5) is amended to revise the definition of packing to
fit to a borrower, both of which are critical standards in assessing whethermake it consistent with other revisions to Part 41 and to revise certain time
instances of predatory lending have occurred. limits applicable to a disclosure requirement.

4. Costs:Section 41.5(b)(6) is amended to clarify the standards to determine that
The amendments to Part 41 should impose no additional cost uponrecommending or encouraging default of a home loan or other debt is an

mortgage lenders or brokers not otherwise imposed by the enactment of theunfair or deceptive practice. 
comparative provisions of section 6-l of the Banking law to which theSection 41.7 is amended to revise the legend that appears on a high cost
amendments conform Part 41. The amendments impose no additional costhome loan mortgage.
upon the Banking Department or any other state agency, or any unit ofSection 41.8 is amended to delete VA and FHA mortgage loans from
local government. the definition of exempt products.

5. Local government mandates:Section 41.9 is amended to repeal the current provisions relating to
The amendments to Part 41 do not impose any requirements or burdenscorrection of errors and to add new provisions.

upon any units of local government. Section 41.11, relating to prohibiting the financing of single premium
6. Paperwork:insurance, is re-titled and amended to include other insurance premiums or
The amendments to Part 41 do not impose any new paperwork require-payments for any cancellation or suspension contract or agreement.

ments. This notice is intended to serve only as a notice of emergency adoption.
7. Duplication:This agency intends to adopt this emergency rule as a permanent rule and
None. will publish a notice of proposed rule making in the State Register at some
8. Alternatives:future date. The emergency rule will expire June 2, 2004.
The Banking Department considered whether to forego amending PartText of emergency rule and any required statements and analyses may

41 or to repeal Part 41 in light of the enactment of section 6-l of thebe obtained from: Christine M. Tomczak, Secretary to the Banking
Banking Law, given that section 6-l may be viewed legally as occupyingBoard, Banking Department, One State St., 6th Fl., New York, NY 10004-
the field of regulation of high cost home loans in the state of New York. It1417, (212) 709-1642, e-mail: christine.tomczak@banking.state.ny.us
was determined that Part 41 provides a more extensive regulatory schemeRegulatory Impact Statement
than section 6-l for the making of such mortgage loans, and therefore it is1. Statutory authority: 
appropriate to make the non-conforming provisions of Part 41 consistentBanking Law section 14(1) authorizes the Banking Board to adopt with the comparative statutory provisions of section 6-l. In addition, theregulations not inconsistent with the law. Section 6-i of the Banking Law provisions of section 6-l that are clarified by the amendments will elimi-specifically states that no banking organization, partnership, corporation nate uncertainty among mortgage lenders and brokers in the making ofexempt organization, or other entity (hereafter “lenders”) can make a such loans by articulating appropriate conditions, which such lenders andmortgage loan in New York State unless those entities conform to Banking brokers must meet in order to be in compliance with certain non-definedLaw requirements pertaining to mortgage bankers (Article 12-D of the statutory standards established by section 6-l. Banking Law) and rules and regulations promulgated by the Banking

9. Federal standards:Board. Section 6-l of the Banking Law imposes new requirements upon the
In the initial promulgation of Part 41, the Banking Department statedmaking of certain mortgage loans. Part 41 of the rules and regulations of

the regulations established thresholds that were lower than the thresholdsthe Banking Board was adopted pursuant to section 6-i of the Banking
set by the Home Ownership Equity Protection Act (HOEPA). Subse-Law, and prior to approval of chapter 626 of the laws of 2002, which
quently, federal regulators modified the annual percentage rate thresholdenacted section 6-l. Provisions of section 6-l, which are inconsistent with
for first mortgages under HOEPA by making it identical to the correspond-certain provisions of Part 41, supersede such regulatory provisions, and the
ing threshold in Part 41. Section 6-l of the Banking Law establishesBanking Board, in promulgating the amendments to Part 41, makes Part 41
modified points and fees thresholds in certain instances that are moreconsistent with section 6-l. 
lenient for brokers and lenders than the comparable threshold in HOEPA.2. Legislative objectives: 
The definition of points and fees, in part, established by section 6-l refersPart 41 is intended to provide consumer protections by establishing
to certain—but not all—provisions of HOEPA that define points and fees.important consumer disclosure requirements and prohibiting contractual
The amendments would adopt the thresholds and definition established byterms and practices that are unfair in the making of residential mortgage
section 6-l. loans that are offered on a high-cost basis. Section 6-l is intended to have

10. Compliance schedule:the same objectives. Since Part 41 provides the broad regulatory scheme
None. Any modification of existing disclosures or practices by lendersunder which high cost mortgage loans are made, it is necessary that its

or brokers in regard to any cost home loans made on or after April 1, 2003provisions be in conformity with section 6-l and also, in limited instances,
are the result of standards established by section 6-l of the Banking Law.clarify certain provisions of such section in order that lenders and brokers
Chapter 626, which enacted section 6-l, was approved on October 3, 2002,appropriately make high cost loans in conformity with the intended legisla-
and brokers and lenders have had sufficient time to familiarize themselvestive objectives. 
with these standards and subsequently modify their disclosures and prac-3. Needs and Benefits:
tices, if necessary, to comply with the standards of section 6-l. The revisePart 41 was intended to regulate the making of residential mortgage
provisions of Part 41 will assist brokers and lenders in complying with theloans within a certain segment of the mortgage loan market, referred to as
section 6-l requirements.  the sub-prime, or non-conventional, mortgage loan market. The regulatory
Regulatory Flexibility Analysisscheme defined by Part 41, by requiring certain disclosures and practices
A Regulatory Flexibility Analysis for Small Business and Local Govern-to be followed in the making of such loans, sought to prevent occurrences
ment is not submitted, based on the Department’s conclusion that theof predatory lending. Predatory lending occurs when the borrower or
amendments to Part 41 will not impose any adverse economic or techno-debtor does not have sufficient income or other financial resources to pay
logical impact upon small business beyond any such effects that may bethe monthly principal and interest payments or when equity in a residential
caused by the requirements established by section 6-l of the Banking Law,property is stripped by repeated re-financings, primarily by the charging of
applicable to the making of high cost home loans, to which the amend-excessive points and fees, when the borrower realizes no economic benefit.
ments conform Part 41. The amendments will not impose any adverseSince the Legislature established a number of different standards re-
economic or technological impact upon local governments. The proposedgarding disclosures and practices in the making of such residential mort-
amendments will impose no adverse reporting, recordkeeping or compli-gage loans by enactment of section 6-l of the Banking Law, it is necessary
ance requirements on small businesses or local governments.that the comparative standards in Part 41 be made consistent with section

6-l. Rural Area Flexibility Analysis
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A Rural Area Flexibility Analysis for Small Business and Local Govern- (1) Candidates who apply on or after February 2, 2004 for teachers’
ment is not submitted, based on the Department’s conclusion that the certificates valid for classroom teaching service shall be subject to the
amendments to Part 41 will not impose any adverse economic impact upon requirements of this Subpart, unless otherwise specifically prescribed in
private entities in rural areas beyond any such effects that may be caused this Part, and except as prescribed in paragraph (2) of this subdivision.
by the requirements established by section 6-l of the Banking Law, appli- (2) Candidates who apply for permanent teachers’ certificates in the
cable to the making of high cost home loans, to which the amendments classroom teaching service shall be subject to the requirements of Subpart
conform Part 41. The amendments will not impose any adverse economic 80-2 of this Part, provided that they have been issued a provisional
impact upon public entities in rural areas. The proposed amendments will teacher’s certificate in the title for which the permanent certificate is
impose no adverse reporting, recordkeeping or compliance requirements sought [with an effective date that begins on or before February 1, 2004].
private on public entities in rural areas. (3) . . .
Job Impact Statement 6. Paragraph (2) of subdivision (a) of section 80-3.5 of the Regulations

of the Commissioner of Education is amended, effective June 10, 2004, asA Job Impact Statement is not attached because the proposed amendments
follows:to Part 41 will not have any appreciable and/or substantial adverse impact

on jobs and employment opportunities beyond any such effects that may be (2) Limitations. The transitional A certificate shall authorize a candi-
caused by the requirements established by section 6-l of the Banking Law, date to teach only in a school district for which a commitment for employ-
applicable to the making of high cost home loans, to which the amend- ment has been made. [In addition, it shall only be valid as long as the
ments conform Part 41. candidate is matriculated in good standing in a teacher education program

leading to the professional certificate, unless the candidate has completed
such program.]

7. Subparagraph (ii) of paragraph (2) of subdivision (a) of section 80-
4.3 of the Regulations of the Commissioner of Education is amended,
effective June 10, 2004, as follows:

(ii) The candidate shall submit evidence of having achieved aEducation Department
satisfactory level of performance on the New York State Teacher Certifi-
cation Examination [language proficiency test in English and the target
language] bilingual extension assessment.

PROPOSED RULE MAKING 8. Subparagraph (iii) of paragraph (3) of subdivision (d) of section 80-
4.3 of the Regulations of the Commissioner of Education is amended,NO HEARING(S) SCHEDULED
effective June 10, 2004, as follows:

Certification in the Classroom Teaching Service (iii) Applications for the statement of continued eligibility must be
filed with the department [on or before February 1, 2004].I.D. No. EDU-12-04-00013-P

9. Paragraph (2) of subdivision (e) of section 80-4.3 of the Regulations
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- of the Commissioner of Education is amended, effective June 10, 2004, as
cedure Act, NOTICE is hereby given of the following proposed rule: follows:
Proposed action: Amendment of sections 80-1.2, 80-2.12, 80-2.13, 80- (2) The candidate shall meet the requirements in each of the follow-
3.1, 80-3.5, 80-4.3, 80-5.6 and 80-5.13 of Title 8 NYCRR. ing [paragraphs] subparagraphs:
Statutory authority: Education Law, sections 207 (not subdivided); [(i) The candidate shall hold a valid provisional, permanent, initial
305(1), (2), and (7); 3001(2); 3004(1); 3006(1)(b); 3009(1) and 3010 (not or professional certificate in classroom teaching services authorizing in-
subdivided) struction in career and technical education.]

[(ii)] (i) . . .Subject: Technical changes in requirements for certification in the class-
room teaching service. [(iii)] (ii) . . .

10. Subparagraph (iii) of paragraph (2) of subdivision (h) of section 80-Purpose: To clarify and correct omissions in the new requirements for the
4.3 of the Regulations of the Commissioner of Education is amended,certification of teachers in the classroom teaching service that became
effective June 10, 2004, as follows:effective on February 2, 2004.

(iii) Applications for the statement of continued eligibility must beText of proposed rule: 1. Subdivision (c) of section 80-1.2 of the Regula-
filed with the department [on or before February 1, 2004].tions of the Commissioner of Education is amended, effective June 10,

11. Paragraph (2) of subdivision (j) of section 80-4.3 of the Regulations2004, as follows:
of the Commissioner of Education is amended, effective June 10, 2004, as(c) The commissioner shall not issue provisional certificates valid for
follows:the classroom teaching service with an effective date that begins after

(2) The candidate shall satisfactorily complete 18 semester hours inFebruary 1, 2004, [except that the] unless otherwise specifically prescribed
at least two additional sciences.in this Part. The commissioner may extend the effective date of a provi-

12. Item (ii) of subclause (1) of clause (a) of subparagraph (ii) ofsional certificate after February 1, 2004, pursuant to the requirements of
paragraph (2) of subdivision (b) of section 80-5.6 of the Regulations of thesection 80-1.6 of this Subpart.
Commissioner of Education is amended, effective June 10, 2004, as fol-2. Subdivision (d) of section 80-1.2 of the Regulations of the Commis-
lows:sioner of Education is amended, effective June 10, 2004, as follows:

(ii) Examination. The candidate shall submit evidence of having(d) The commissioner shall issue initial and professional teachers’
achieved a satisfactory level of performance on the New York Statecertificates valid for the classroom teaching service beginning with an
[Teacher Certification Examination Test of Communication and Quantita-effective date of September 1, 2004, except that the commissioner may
tive Skills] assessment of teaching assistant skills.continue to issue provisional and permanent teachers’ certificates valid

13. Item (ii) of subclause (1) of clause (b) of subparagraph (ii) offor classroom teaching service as specifically prescribed in this Part.
paragraph (2) of subdivision (b) of section 80-5.6 of the Regulations of the3. Subdivision (f) of section 80-2.12 of the Regulations of the Commis-
Commissioner of Education is amended, effective June 10, 2004, as fol-sioner of Education is amended, effective June 10, 2004, as follows:
lows:(f) This section shall apply to individuals applying for a provisional

(ii) Examination. The candidate shall submit evidence of havingcertificate on or after September 2, 1993, [and who apply prior to February
achieved a satisfactory level of performance on the New York State2, 2004] and upon such application qualify for such provisional certificate,
[Teacher Certification Examination Test of Communication and Quantita-provided that the requirements of this Subpart apply to such candidates.
tive Skills] assessment of teaching assistant skills.4. Subdivision (e) of section 80-2.13 of the Regulations of the Commis-

sioner of Education is amended, effective June 10, 2004, as follows: 14. Item (ii) of subclause (1) of clause (c) of subparagraph (ii) of
paragraph (2) of subdivision (b) of section 80-5.6 of the Regulations of the(e) This section shall apply to individuals qualifying for a provisional
Commissioner of Education is amended, effective June 10, 2004, as fol-certificate on or after September 2, 1993, [and who apply prior to February
lows:2, 2004] and upon such application qualify for such provisional certificate,

provided that the requirements of this Subpart apply to such candidates. (ii) Examination. The candidate shall submit evidence of having
5. Subdivision (a) of section 80-3.1 of the Regulations of the Commis- achieved a satisfactory level of performance on the New York State

sioner of Education is amended, effective June 10, 2004, as follows: [Teacher Certification Examination Test of Communication and Quantita-
(a) Application of this Subpart. tive Skills] assessment of teaching assistant skills.
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15. Item (ii) of subclause (1) of clause (d) of subparagraph (ii) of The amendment will clarify the applicability of the new certification
paragraph (2) of subdivision (b) of section 80-5.6 of the Regulations of the requirements for the classroom teaching service, providing that the new
Commissioner of Education is amended, effective June 10, 2004, as fol- certification requirements will apply to candidates who apply for certifica-
lows: tion on or after February 2, 2004, unless an exception is otherwise specifi-

cally set forth in the regulations. This is needed because a number of(ii) Examination. The candidate shall submit evidence of having
exceptions are stated in Part 80 that would permit candidates to meet theachieved a satisfactory level of performance on the New York State
old requirements. These candidates already hold some type of certification,[Teacher Certification Examination Test of Communication and Quantita-
and are on the path to certification under the old requirements.tive Skills] assessment of teaching assistant skills.

16. Paragraph (2) of subdivision (b) of section 80-5.13 of the Regula- The amendment is needed to provide that candidates in the alternative
tions of the Commissioner of Education is amended, effective June 10, certification programs who applied and qualified for a transitional B certif-
2004, as follows: icate on or before February 1, 2004 will be eligible to obtain a provisional

certificate, upon meeting the requirements for the provisional certificate.(2) [A provisional certificate shall be issued for candidates who
Those applying and qualifying for the transitional B certification afterapply for the provisional teacher’s certificate valid for classroom service
February 1, 2004 will have to apply for the initial certificate and meet theon or before February 1, 2004, and who upon such application qualify for
new requirements. This change is necessary as matter of fairness to permitsuch provisional certificate effective on or before February 1, 2004.]
holders of the transitional B certificate who were already on track forCandidates who apply and qualify for a transitional B certificate on or
obtaining a provisional certificate under the old requirements to obtain thatbefore February 1, 2004 shall be issued a provisional certificate, upon
certificate.meeting the requirements for the provisional certificate. Candidates who

apply and qualify for a transitional B certificate after February 1, 2004 The amendment is needed to update the name of the examination for
shall be issued an initial certificate, upon meeting the requirements for the teaching assistants, the “Assessment of Teaching Assistant Skills,” and to
initial certificate. specify the correct name for the examination required for an extension in

bilingual education, the “bilingual extension assessment.” In addition it isText of proposed rule and any required statements and analyses may
needed to clarify the language for the general science extension to indicatebe obtained from: Mary Gammon, Legal Assistant, Office of Counsel,
that study is required in “at least” two additional sciences, rather than inEducation Department, Albany, NY 12234, (518) 473-8296, e-mail: le-
just two additional sciences.gal@mail.nysed.gov

Finally, the amendment removes the requirement that a candidate forData, views or arguments may be submitted to: Johanna Duncan-Poi-
an extension in career awareness must hold a base teacher certificate intier, Deputy Commissioner, Office of Higher Education, Education De-
career and technical education. It also removes the requirement that hold-partment, Rm. 979, Education Bldg. Annex, 879 Washington Ave., Al-
ers of the transitional A certificate must be in a registered teacher educa-bany, NY 12234, (518) 474-5851, e-mail: hedepcom@mail.nysed.gov
tion program. The transitional A certificates are in specific career andPublic comment will be received until: 45 days after publication of this
technical subjects within the field of agriculture, health or a trade (7-12)notice.
and are designed to permit career changes who hold an associate degree orRegulatory Impact Statement
high school education to enter the teaching field in these technical areas.1. STATUTORY AUTHORITY: The Department does not believe that either of the requirements proposedSection 207 of the Education Law grants general rule-making authority for removal are necessary.to the Board of Regents to carry into effect the laws and policies of the

4. COSTS:State relating to education.
(a) Cost to State government. The amendment will not impose anySubdivision (1) of section 305 of the Education Law empowers the

additional cost on State government, including the State Education Depart-Commissioner of Education to be the chief executive officer of the state
ment. The State Education Department will use existing staff and resourcessystem of education and of the Board of Regents and authorizes the
to process applications for individual evaluations.Commissioner to enforce laws relating to the educational system and to

(b) Cost to local government. The amendment does not impose addi-execute educational policies determined by the Regents.
tional costs upon local governments, including schools districts andSubdivision (2) of section 305 of the Education Law authorizes the
BOCES.Commissioner of Education to have general supervision over all schools

(c) Cost to private regulated parties. The amendment will not imposesubject to the Education Law.
costs on regulated parties, including candidates for teacher certificates.Subdivision (7) of section 305 of the Education Law authorizes the

(d) Costs to the regulatory agency. As stated above in Costs to StateCommissioner of Education to annul upon cause shown to his satisfaction
Government, the amendment will not impose any additional costs on theany certificate of qualification granted to a teacher.
State Education Department.Subdivision (1) of section 3001 of the Education Law establishes

5. LOCAL GOVERNMENT MANDATES:certification by the State Education Department as a qualification to teach
The amendment will not impose any program, service, duty or respon-in the public schools of New York State.

sibility on local governments.Subdivision (1) of section 3004 of the Education Law authorizes the
6. PAPERWORK:Commissioner of Education to prescribe, subject to the approval of the
The proposed amendment will not increase reporting or recordkeepingRegents, regulations governing the examination and certification of teach-

requirements beyond existing requirements. Candidates seeking teachingers employed in all public schools in the State.
certification are required to make written application with the State Educa-Paragraph (b) of subdivision (1) of section 3006 of the Education Law
tion Department and provide all evidence of having met the requirementsprovides that the Commissioner of Education may issue such teacher
for the certificate sought, including the education and experience require-certificates as the Regents Rules prescribe.
ments.Subdivision (1) of section 3009 of the Education Law provides that no

7. DUPLICATION:part of the school moneys apportioned to a district shall be applied to the
The amendment does not duplicate other existing State or Federalpayment of the salary of an unqualified teacher, nor shall his salary or any

requirements.part thereof, be collected by a district tax except as provided in the Educa-
8. ALTERNATIVES:tion Law.
No alternative proposals were considered.Section 3010 of the Education Law provides that any trustee or mem-
9. FEDERAL STANDARDS:ber of a board of education who applies, or directs, or consents to the
There are no Federal standards that deal with the subject matter of thisapplication of any district money to the payment of an unqualified

amendment.teacher’s salary, thereby commits a misdemeanor.
10. COMPLIANCE SCHEDULE:2. LEGISLATIVE OBJECTIVES:
The amendment clarifies and corrects omissions in requirements forThe proposed amendment to the Regulations of the Commissioner of

certification in the classroom teaching service that went into effect onEducation carries out the objectives of the above-referenced statutes by
February 2, 2004. Candidates must comply with the proposed amendmentestablishing requirements for certification in the classroom teaching ser-
on its effective date. No additional period of time is necessary to enablevice in the public schools of the State of New York.
regulated parties to comply.3. NEEDS AND BENEFITS:
Regulatory Flexibility AnalysisThe purpose of the proposed amendment is to clarify and correct

omissions in the new requirements for the certification of teachers in the The purpose of the proposed amendment is to clarify and correct omissions
classroom teaching service that became effective on February 2, 2004. in the new requirements for the certification of teachers in the classroom

4



NYS Register/March 24, 2004 Rule Making Activities

teaching service that became effective on February 2, 2004. The proposed is evident from the nature of the rule that it will have no impact on the
amendment does not regulate small businesses or local governments. It number of jobs and number employment opportunities in teaching or any
does not impose any reporting, recordkeeping, or compliance requirements other field, no affirmative steps were needed to ascertain that fact and none
or have any adverse economic impact on small businesses or local govern- were taken. Accordingly, a job impact statement is not required, and one
ments. Because it is evident from the nature of the proposed amendment has not been prepared.
that it does not affect small businesses or local governments, no further
steps were needed to ascertain that fact and none were taken. Accordingly, PROPOSED RULE MAKING
a regulatory flexibility analysis for small businesses and local governments NO HEARING(S) SCHEDULED
is not required and one has not been prepared.
Rural Area Flexibility Analysis Pathways to Certification in the Classroom Teaching Service

1. Types and estimate of number of rural areas: I.D. No. EDU-12-04-00014-P
The proposed amendment will affect candidates for teaching certifica-

tion in all parts of the State, including the 44 rural counties with fewer than PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
200,000 inhabitants and the 71 towns and urban counties with a population cedure Act, NOTICE is hereby given of the following proposed rule:
density of 150 square mile or less. Proposed action: Amendment of sections 80-1.3, 80-2.1, 80-3.8, 80-3.9

2. Reporting, recordkeeping, and other compliance requirements and and 80-5.17 of Title 8 NYCRR.
professional services: Statutory authority: Education Law, sections 207 (not subdivided);

The purpose of the proposed amendment is to clarify and correct 305(1), (2) and (7); 3001(2), 3004(1) and (7); 3006(1)(b); 3009(1) and
omissions in the new requirements for the certification of teachers in the 3010 (not subdivided)
classroom teaching service that became effective on February 2, 2004.

Subject: Pathways to certification in the classroom teaching service.The amendment will clarify the applicability of the new certification
Purpose: To clarify and supplement the new requirements for the certifi-requirements for the classroom teaching service, providing that the new
cation of classroom teachers that became effective on February 2, 2004.certification requirements will apply to candidates who apply for certifica-
Text of proposed rule: 1. Section 80-1.3 of the Regulations of the Com-tion on or after February 2, 2004, unless an exception is otherwise specifi-
missioner of Education is repealed and a new section 80-1.3 is added,cally set forth in the regulations.
effective June 10, 2004, as follows:The amendment will provide that candidates in the alternative certifica-

80-1.3 Citizenship.tion programs who applied and qualified for a transitional B certificate on
or before February 1, 2004 will be eligible to obtain a provisional certifi- (a) In accordance with section 3001 of the Education Law, to qualify
cate, upon meeting the requirements for the provisional certificate. Those for a certificate under this Part, the candidate shall be a citizen of the
applying and qualifying for the transitional B certification after February 1, United States or meet the requirements in one or more of the following
2004 will have to apply for the initial certificate and meet the new require- paragraphs, subject to the limitations therein prescribed, except as pro-
ments. vided in subdivision (b) of this section:

The amendment will update the name of the examination for teaching (1) A candidate who is not a citizen of the United States may be
assistants, the “Assessment of Teaching Assistant Skills,” and specify the issued a modified temporary license, transitional certificate, provisional
correct name for the examination required for an extension in bilingual certificate, initial certificate, or other time-limited license authorized by
education, the “bilingual extension assessment.” In addition it will clarify this Part, upon meeting the requirements for the certificate or license as
the language for the general science extension to indicate that study is defined in this Part and the Education Law, provided the candidate makes
required in “at least” two additional sciences, rather than in just two due application to become a citizen and thereafter within the time pre-
additional sciences. scribed by law becomes a citizen.

Finally, the amendment will remove the requirement that a candidate (2) A candidate who is not a citizen of the United States may be
for an extension in career awareness must hold a base teacher certificate in issued any certificate or license under this Part, upon meeting the require-
career and technical education. It will also remove the requirement that ments for the certificate or license as defined in this Part and the Educa-
holders of the transitional A certificate must be in a registered teacher tion Law, if the candidate’s immigration status is that of a lawful perma-
education program. nent resident of the United States, provided that the provision permitting

The proposed amendment will not increase reporting or recordkeeping such a candidate to teach in the public schools of New York State set forth
requirements beyond existing requirements. Candidates seeking teaching in subdivision (3) of section 3001 of the Education Law has not expired or
certification are required to make written application with the State Educa- been repealed.
tion Department and show the education and experience required for the (3) A candidate who is not a citizen of the United States, has not
certificate sought. declared an intention of becoming a citizen, and does not qualify for a

The proposed amendment will not require regulated parties, including certificate under the requirements of paragraph (2) of this subdivision,
those located in rural areas, to hire additional professional services in order may be issued a modified temporary license, transitional certificate, provi-
to comply. sional certificate, initial certificate, or other time-limited license author-

3. Costs: ized by this Part, provided that such candidate meets the requirements for
the certificate or license, as defined in this Part and the Education Law,The amendment will not impose costs on regulated parties, including
and either:candidates for certification in the classroom teaching service.

4. Minimizing adverse impact: (i) possesses the skills or competencies not readily available
among teachers holding citizenship; orThe amendment establishes requirements for teacher certification. The

State Education Department does not believe that establishing different (ii) demonstrates to the department other good cause for ob-
standards for candidates who live or work in rural areas is warranted. A taining such certificate, including but not limited to, the need to facilitate a
uniform standard ensures the quality of the State’s teaching workforce. candidate’s ability to meet certification requirements of another jurisdic-

tion.5. Rural area participation:
Comments on the proposed rule were solicited from the State Profes- (b) The requirements of subdivision (a) of this section shall not pre-

sional Standards and Practices Board for Teaching. This is an advisory clude a candidate who is not a citizen of the United States from qualifying
group to the Board of Regents and the Commissioner of Education on for a permit or other authorization to teach in the public schools of New
matters pertaining to teacher education, certification, and practice. The York State, in accordance with specific provisions of the Education Law
Board has representatives who live and/or work in rural areas, including that authorize such teaching service by a candidate who is not a citizen of
individuals who are employed as educators in rural school districts and the United States, such as section 3005 of the Education Law.
BOCES. 2. Subdivision (a) of section 80-2.1 of the Regulations of the Commis-

sioner of Education is amended, effective June 10, 2004, as follows:Job Impact Statement
(a) Application of this Subpart.The purpose of the proposed amendment is to clarify and correct omissions

in the new requirements for the certification of teachers in the classroom (1) Candidates who apply for provisional teachers’ certificates valid
teaching service that became effective on February 2, 2004. The amend- for classroom teaching service on or before February 1, 2004 and who
ment concerns preparation requirements for service as public school teach- upon such application qualify for such provisional certification effective
ers. The proposed amendment will have no effect on the number of jobs or on or before February 1, 2004 shall be subject to the requirements of this
the number of employment opportunities available in this field. Because it Subpart. Candidates who do not meet this condition shall be subject to the
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requirements of Subpart 80-3 of this Part, unless otherwise specifically hearing disabilities on learning in the general curriculum areas of the
prescribed in this Part. State learning standards for students, which are prescribed in Part 100 of

this Title; or(2) Candidates who apply for permanent teachers’ certificates in the
classroom teaching service shall be subject to the requirements of this (ii) six semester hours of undergraduate or graduate coursework
Subpart, provided that they have been issued a provisional teacher’s certif- from an institution of higher education with programs registered pursuant
icate in the title for which the permanent certificate is sought [with an to Part 52 of this Title or a regionally accredited institution of higher
effective date that begins on or before February 1, 2004]. education, which may be completed prior to the candidate obtaining the

(3) Candidates who were matriculated in a program registered initial certificate and which must be in the following subjects: classroom
pursuant to Part 52 of this Title as leading to certification in the classroom management; literacy education; and the development of knowledge, un-
teaching service whose participation in that program was interrupted by derstanding, and skills for working with general education teachers in
mobilization in active military service between September 11, 2001 and terms of the impact of speech, language, and hearing disabilities on
February 1, 2004 shall be granted an extension of time to complete the learning in the general curriculum areas of the State learning standards
requirements under this Subpart for the provisional or permanent certifi- for students, which are prescribed in Part 100 of this Title; or
cate in the classroom teaching service equal to the amount of time the (iii) 40 continuing competency hours in acceptable learning activ-
candidate was in active military service, provided the candidate provides ities, as defined in section 75.4 of this Title, except for undergraduate or
the department with adequate documentation verifying the effective dates graduate coursework as otherwise specified in subparagraph (ii) of this
of such military service and matriculation in the registered program when paragraph, which must be in the following subjects: classroom manage-
mobilized for active military service. Such extension shall commence on ment; literacy education; and the development of knowledge, understand-
September 1, immediately following the concluding date of the candidate’s ing, and skills for working with general education teachers in terms of the
active military service. impact of speech, language, and hearing disabilities on learning in the

[(3)] (4) . . . general curriculum areas of the State learning standards for students,
3. Section 80-3.8 of the Regulations of the Commissioner of Education which are prescribed in Part 100 of this Title; or

is added, effective June 10, 2004, as follows: (iv) a combination of the activities prescribed in subparagraphs
80-3.8 Statement of continued eligibility for teachers of theater. Upon (i), (ii), and/or (iii) of this paragraph that the department determines

application, a person employed in New York State in a public school or provides equivalent educational preparation.
other school for which teacher certification is required, as a teacher of 5. Section 80-5.17 of the Regulations of the Commissioner of Educa-
theater for three of the five years immediately preceding February 2, 2004, tion is added, effective June 10, 2004, as follows:
may be issued by the department a statement of continued eligibility

80-5.17 Conditional initial certificate in the classroom teaching ser-pursuant to which such person may continue to teach theater in the
vice.classroom teaching service without the certificate prescribed in this Sub-

(a) For initial certification in a certificate title in the classroom teach-part, provided that such person holds a permanent certificate in the class-
ing service for which this Part requires completion of an examinationroom teaching service. The statement of continued eligibility shall be valid
requirement, the commissioner may issue to a candidate who has not metfor service in any school district.
such examination requirement a two-year nonrenewable conditional ini-4. Section 80-3.9 of the Regulations of the Commissioner of Education
tial certificate, notwithstanding that the examination requirement has notis added, effective June 10, 2004, as follows:
been met, and deem that all other requirements for the initial teacher’s80-3.9 Exception for licensed speech-language pathologists.
certificate in the certificate title in the classroom teaching service have(a) Initial certificate. In lieu of meeting the education and examination
been met, provided that the candidate holds a valid regular teacher’srequirements prescribed in subdivision (b) of section 80-3.3 of this Part, a
certificate in the same or an equivalent title by a state which has con-candidate may meet the following requirements for an initial certificate as
tracted with the State of New York pursuant to section 3030 of the Educa-a teacher of speech and language disabilities (all grades):
tion Law, the interstate agreement on the qualifications of educational(1) the candidate must request in writing an exception to stated personnel, and provided further that such regular teacher’s certificatepreparation under this section; issued by the other state evidences knowledge, skills and abilities compa-

(2) the candidate must submit an application for initial certification rable to those required for certification in New York State.
to the department; and

(b) To meet the requirements for a full initial certificate in such certifi-(3) the candidate must be registered and hold a New York State
cate title, the candidate shall be required to submit to the commissioner, atlicense in speech-language pathology, pursuant to Title VIII of the Educa-
least 60 days prior to the expiration of the conditional initial certificate,tion Law.
satisfactory evidence of meeting the examination requirement for the ini-(b) Professional certificate. In lieu of meeting the education, experi- tial certificate title sought, as prescribed in this Part. If the candidateence, and examination requirements prescribed in subdivision (b) of sec- meets such examination requirement, the commissioner shall issue antion 80-3.4 of this Part, the candidate issued an initial certificate under the initial certificate.requirements of subdivision (a) of this section shall meet the following
Text of proposed rule and any required statements and analyses mayrequirements for a professional certificate as a teacher of speech and
be obtained from: Mary Gammon, Legal Assistant, Office of Counsel,language disabilities (all grades):
Education Department, Albany, NY 12234, (518) 473-8296, e-mail: le-(1) the candidate must continue to be registered and hold a New
gal@mail.nysed.govYork State license in speech-language pathology, pursuant to Title VIII of

the Education Law; Data, views or arguments may be submitted to: Johanna Duncan-Poi-
tier, Deputy Commissioner, Office of Higher Education, Education De-(2) the candidate must satisfactorily complete three years of experi-
partment, Rm. 979, Education Bldg. Annex, 879 Washington Ave., Al-ence as a teacher of the speech- and hearing-handicapped in a school
bany, NY 12234, (518) 474-5851, e-mail: hedepcom@mail.nysed.govoffering instruction in any grade, pre-kindergarten through grade 12; or

three years of equivalent experience as determined by the department, Public comment will be received until: 45 days after publication of this
such as experience providing speech-language pathology services to chil- notice.
dren in a preschool program, as defined in section 200.1 of this Title; Regulatory Impact Statement

(3) the candidate must achieve a satisfactory level of performance on
1. STATUTORY AUTHORITY:the liberal arts and sciences portion of the New York State Teacher
Section 207 of the Education Law grants general rule-making authorityCertification Examinations; and

to the Board of Regents to carry into effect the laws and policies of the(4) the candidate must satisfactorily complete while under the initial
State relating to education.certificate, except for course work specified in subparagraph (ii) of this

Subdivision (1) of section 305 of the Education Law empowers theparagraph, either:
Commissioner of Education to be the chief executive officer of the state(i) 40 clock hours of coursework or other professional develop-
system of education and of the Board of Regents and authorizes thement activities which are approved by a school district or BOCES under
Commissioner to enforce laws relating to the educational system and tothe school district’s or BOCES’ professional development plan established
execute educational policies determined by the Regents.in accordance with section 100.2(dd) of this Title, and which must be in the

following subjects: classroom management; literacy education; and the Subdivision (2) of section 305 of the Education Law authorizes the
development of knowledge, understanding, and skills for working with Commissioner of Education to have general supervision over all schools
general education teachers in terms of the impact of speech, language, and subject to the Education Law.
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Subdivision (7) of section 305 of the Education Law authorizes the ment. The State Education Department will use existing staff and resources
Commissioner of Education to annul upon cause shown to his satisfaction to process applications for individual evaluations.
any certificate of qualification granted to a teacher. (b) Cost to local government. The amendment does not impose addi-

tional costs upon local governments, including schools districts andSubdivision (1) of section 3001 of the Education Law establishes
BOCES.certification by the State Education Department as a qualification to teach

in the public schools of New York State. (c) Cost to private regulated parties. The amendment will not impose
costs on regulated parties, including candidates for teacher certificates.Subdivision (3) of section 3001 of the Education Law establishes a

(d) Costs to the regulatory agency. As stated above in Costs to Statecitizenship requirement as a qualification for teaching in the public schools
Government, the amendment will not impose any additional costs on theof New York State, with exceptions, and authorizes aliens to teach in the
State Education Department.public schools pursuant to regulations of the Commissioner of Education.

5. LOCAL GOVERNMENT MANDATES:Subdivision (1) of section 3004 of the Education Law authorizes the
Commissioner of Education to prescribe, subject to the approval of the The amendment will not impose any program, service, duty or respon-
Regents, regulations governing the examination and certification of teach- sibility on local governments.
ers employed in all public schools in the State. 6. PAPERWORK:

Paragraph (b) of subdivision (1) of section 3006 of the Education Law The proposed amendment will not increase reporting or recordkeeping
provides that the Commissioner of Education may issue such teacher requirements beyond existing requirements. Candidates seeking teaching
certificates as the Regents Rules prescribe. certification are required to make written application with the State Educa-

tion Department and provide all evidence of having met the requirementsSubdivision (1) of section 3009 of the Education Law provides that no
for the certificate sought, including the education and experience require-part of the school moneys apportioned to a district shall be applied to the
ments.payment of the salary of an unqualified teacher, nor shall his salary or any

7. DUPLICATION:part thereof, be collected by a district tax except as provided in the Educa-
tion Law. The amendment does not duplicate other existing State or Federal

requirements.Section 3010 of the Education Law provides that any trustee or mem-
ber of a board of education who applies, or directs, or consents to the 8. ALTERNATIVES:
application of any district money to the payment of an unqualified No alternative proposals were considered.
teacher’s salary, thereby commits a misdemeanor. 9. FEDERAL STANDARDS:

2. LEGISLATIVE OBJECTIVES: There are no Federal standards that deal with the subject matter of this
amendment.The proposed amendment to the Regulations of the Commissioner of

Education carries out the objectives of the above- referenced statutes by 10. COMPLIANCE SCHEDULE:
establishing requirements for certification in the classroom teaching ser- The amendment clarifies and supplements the new requirements for
vice in the public schools of the State of New York. certification in the classroom teaching service that went into effect on

February 2, 2004. Candidates must comply with the proposed amendment3. NEEDS AND BENEFITS:
on its effective date. No additional period of time is necessary to enableThe amendment concerns pathways to certification by the State Educa-
regulated parties to comply.tion Department to teach in the public school of New York State. The

purpose of the proposed amendment is to clarify and supplement the new Regulatory Flexibility Analysis
requirements for the certification of classroom teachers that became effec- The amendment concerns pathways to certification by the State Education
tive on February 2, 2004. Department to teach in the public school of New York State. The purpose

of the proposed amendment is to clarify and supplement the new require-The amendment clarifies the citizenship requirement for certification
ments for the certification of classroom teachers that became effective onconsistent with recent statutory change. The amendment implements the
February 2, 2004. The proposed amendment does not regulate small busi-provisions of section 3001 of the Education Law, which establishes excep-
nesses or local governments. It does not impose any reporting, recordkeep-tions to the citizenship requirement for teaching in the public schools of
ing, or compliance requirements or have any adverse economic impact onNew York State. As permitted in section 3001 of the Education Law, the
small businesses or local governments. Because it is evident from theregulation provides that a candidate who is not a citizen of the United
nature of the proposed amendment that it does not affect small businessesStates may qualify if the candidate is a lawful permanent resident of the
or local governments, no further steps were needed to ascertain that factUnited States. It also establishes a number of exceptions that would allow
and none were taken. Accordingly, a regulatory flexibility analysis fornon-citizens to obtain time-limited teaching certificates.
small businesses and local governments is not required and one has notThe amendment will permit candidates whose participation in a teacher
been prepared.preparation program was interrupted by active military service to have

additional time to complete requirements under the teacher certification Rural Area Flexibility Analysis
requirements in effect prior to February 2, 2004. This change is needed to 1. Types and estimate of number of rural areas:
accommodate such candidates who were on track for meeting the require- The proposed amendment will affect candidates for teaching certifica-
ments for certification under the requirements that were in place at the time tion in all parts of the State, including the 44 rural counties with fewer than
they were called to service for the country. The Department believes that 200,000 inhabitants and the 71 towns and urban counties with a population
these candidates should not be penalized for such service. density of 150 square mile or less.

The amendment renews two pathways to certification needed to meet 2. Reporting, recordkeeping, and other compliance requirements and
teacher shortages. The first would permit licensed and registered speech- professional services:
language pathologists to qualify for teaching certificates in speech and The amendment concerns pathways to certification by the State Educa-
language disabilities (all grades) under an exception to the regular require- tion Department to teach in the public school of New York State. The
ments. The second would permit certified out-of-state teachers to qualify purpose of the proposed amendment is to clarify and supplement the new
for a “conditional” first level certificate, allowing holders two years to pass requirements for the certification of classroom teachers that became effec-
the New York State certification examination. Both pathways expired on tive on February 2, 2004.
February 1, 2004, and reinstatement is needed to meet teacher shortages. The amendment clarifies the citizenship requirement for certification

The amendment also permits individuals who were employed in a consistent with recent statutory change. The amendment implements the
public school or other school requiring certification, as theater teachers for provisions of section 3001 of the Education Law, which establishes excep-
a prescribed period prior to February 2, 2004, to continue to teach without tions to the citizenship requirement for teaching in the public schools of
additional certification, provided the teacher holds a permanent certificate New York State. As permitted in section 3001 of the Education Law, the
in the classroom teaching service. The new teacher certification require- regulation provides that a candidate who is not a citizen of the United
ments establish the new certificate title, theater (all grades). This title did States may qualify if the candidate is a lawful permanent resident of the
not exist before February 2, 2004. The amendment is needed as a matter of United States. It also establishes a number of exceptions that would allow
fairness to permit teachers who have recent employment as theater teach- non-citizens to obtain time-limited teaching certificates.
ers to continue their employment. The amendment will permit candidates whose participation in a teacher

4. COSTS: preparation program was interrupted by active military service to have
(a) Cost to State government. The amendment will not impose any additional time to complete requirements under the teacher certification

additional cost on State government, including the State Education Depart- requirements in effect prior to February 2, 2004.
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The amendment renews two pathways to certification needed to meet Text or summary was published in the notice of emergency/proposed
teacher shortages. The first would permit licensed and registered speech- rule making, I.D. No. ENV-48-03-00003-EP, Issue of December 3, 2003.
language pathologists to qualify for teaching certificates in speech and Final rule as compared with last published rule: No changes.
language disabilities (all grades) under an exception to the regular require- Text of rule and any required statements and analyses may be
ments. The second would permit certified out-of-state teachers to qualify obtained from: Maureen Davidson, Department of Environmental Con-
for a “conditional” first level certificate, allowing holders two years to pass servation, 205 N. Belle Mead Rd., Suite 1, East Setauket, NY 11733, (631)
the New York State certification examination. Both pathways expired on 444-0496, e-mail: mcdavids@gw.dec.state.ny.us
February 1, 2004. Assessment of Public Comment

The amendment also permits individuals who were employed in a The Department of Environmental Conservation received one com-
public school or other school requiring certification, as theater teachers for ment on the proposed amendments to 6 NYCRR Part 43. The comment is
a prescribed period prior to February 2, 2004, to continue to teach without listed below, along with the Department’s response.
additional certification, provided the teacher holds a permanent certificate Comment: The proposed regulations eliminate the daily limit of 14
in the classroom teaching service. cages per day. This action benefits those vessels that can carry 28 cages. (A

The proposed amendment will not increase reporting or recordkeeping cage is a surfclam industry container that holds 48 US bushels.) Vessels
requirements beyond existing requirements. Candidates seeking teaching that carry less than 28 cages must continue to make more than one trip a
certification are required to make written application with the State Educa- week to take the weekly harvest limit. Vessels that hold less than 28 cages
tion Department and show the education and experience required for the are not economically viable in a competitive fishery.
certificate sought. Response: In eliminating the daily cage (harvest) limit for surfclams,

The proposed amendment will not require regulated parties, including the department is seeking to remove unnecessary regulation. The surfclam
those located in rural areas, to hire additional professional services in order harvest is controlled through weekly and annual harvest limits. The elimi-
to comply. nation of the daily harvest limit will not have any impact on the weekly or

3. Costs: annual amount of surfclams harvested by a particular vessel. Larger ves-
The amendment will not impose costs on regulated parties, including sels may be able to take the weekly limit (28 cages) in one day, but they

candidates for certification in the classroom teaching service. remain subject to the same weekly limit as smaller vessels. 
4. Minimizing adverse impact:
The amendment establishes requirements for teacher certification. The NOTICE OF ADOPTION

State Education Department does not believe that establishing different
standards for candidates who live or work in rural areas is warranted. A Youth Hunt for Wild Turkey
uniform standard ensures the quality of the State’s teaching workforce. I.D. No. ENV-52-03-00018-A5. Rural area participation: Filing No. 275Comments on the proposed rule were solicited from the State Profes- Filing date: March 9, 2004sional Standards and Practices Board for Teaching. This is an advisory Effective date: March 24, 2004group to the Board of Regents and the Commissioner of Education on
matters pertaining to teacher education, certification, and practice. The PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
Board has representatives who live and/or work in rural areas, including cedure Act, NOTICE is hereby given of the following action:
individuals who are employed as educators in rural school districts and Action taken: Amendment of section 1.40 of Title 6 NYCRR.
BOCES. Statutory authority: Environmental Conservation Law, sections 11-
Job Impact Statement 0303, 11-0903 and 11-0905
The amendment concerns pathways to certification by the State Education Subject: Wild turkey youth hunt.
Department to teach in the public school of New York State. The purpose Purpose: To provide for a two-day youth hunt prior to the regular openingof the proposed amendment is to clarify and supplement the new require- of the Spring Turkey Season for youth hunting on a Junior Huntingments for the certification of classroom teachers that became effective on License.February 2, 2004. The proposed amendment will have no effect on the

Text of final rule: 6 NYCRR Section 1.40, “Hunting wild turkey,” isnumber of jobs or the number of employment opportunities available in the
amended as follows:field of teaching or any other field. Because it is evident from the nature of

§ 1.40 Hunting wild turkey.the rule that it will have no impact on the number of jobs and number
(Section 1.40 through Paragraph 1.40(c)(2) remains unchanged.)employment opportunities in teaching or any other field, no affirmative
A new paragraph 1.40(c)(3) is added to read as follows:steps were needed to ascertain that fact and none were taken. Accordingly,

(3) Spring youth hunt.a job impact statement is not required, and one has not been prepared. 
(i) Season. There shall be a spring youth hunt for wild turkey.

Eligible participants shall be those persons twelve through fifteen years
old holding a turkey permit and junior hunting license, or persons twelve
through fifteen years old holding a turkey permit but not required to have a
hunting license pursuant to Section 11-0707 of the Environmental Conser-
vation Law. The youth hunt shall be open in all areas of the state in which aDepartment of Environmental spring turkey hunting season is held pursuant to paragraph 2 of this
subdivision, and the dates of the youth hunt shall be as follows:Conservation

(a) During years in which May 1st is a Thursday, Friday,
Saturday or Sunday, the spring youth hunt shall be the last full weekend
(Saturday and Sunday) of April.

NOTICE OF ADOPTION (b) During years in which May 1st is a Monday, Tuesday, or
Wednesday, the spring youth hunt shall be the next to last full weekend of

Resource Management Plan for Surf Clams April.
I.D. No. ENV-48-03-00003-A (ii) Supervision. Any youth participating in the spring youth hunt
Filing No. 276 for wild turkey shall be accompanied by an adult as required by Environ-
Filing date: March 9, 2004 mental Conservation Law § 11-0929. An adult who is accompanying a
Effective date: March 24, 2004 youth hunter pursuant to this section shall possess a valid hunting license

and turkey permit. An adult who is accompanying a youth hunter may call
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- for and otherwise assist the youth hunter, but shall not carry a firearm or
cedure Act, NOTICE is hereby given of the following action: longbow or kill a wild turkey during the youth hunt.
Action taken: Amendment of Part 43 of Title 6 NYCRR. (iii) Bag limit. A youth hunter may take one bearded turkey during
Statutory authority: Environmental Conservation Law, sections 13- the youth hunt. A turkey taken during the youth hunt shall be counted as
0308 and 13-0309 part of the youth hunter’s regular spring season bag limit.
Subject: Resource management plan for surf clams found in New York (Subdivision 1.40(d) through end of section 1.40 remains unchanged.)
State waters of the Atlantic Ocean. Final rule as compared with last published rule: Nonsubstantive
Purpose: To change the timeframe for evaluating population survey data. changes were made in section 1.40(c)(3)(i), (ii) and (iii).
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Text of rule and any required statements and analyses may be unnecessarily reduce parental or guardian discretion in deciding when their
obtained from: Gordon Batcheller, Department of Environmental Con- child is ready to be taught and mentored in safe and ethical turkey hunting
servation, 625 Broadway, 5th Fl., Albany, NY 12233-4754, (518) 402- practices. Also, the Junior Hunting license is specifically designated in the
8885, e-mail: grbatche@gw.dec.state.ny.us Environmental Conservation Law for this age group.

Hens may be encountered by hunters during the proposed youth hunt atRegulatory Impact Statement, Regulatory Flexibility Analysis, Rural
the end of April. However, this is already occurring during the early part ofArea Flexibility Analysis and Job Impact Statement
the regular May season without any observable negative effects on nestingMinor changes appear in subparagraphs 1.40(c)(3)(i), (ii) and (iii) of the
activity. The Department has no evidence suggesting that the earlier youthrule as adopted when compared to the last published version of the pro-
hunt will significantly increase hen mortality or reduce nesting success.posed rule. The changes made to the previously published proposed rule
(Bearded hens are a lawful target during New York’s spring turkey sea-simply clarify the age of persons eligible to participate in the youth hunt
son.) Moreover, any hens disturbed early in the season are likely to re-nest(eligible youth are those 12, 13, 14, and 15 years old), and clarify that all
later in May. The Department believes that the benefits of the youth huntparticipating youth hunters must be accompanied by an adult. These
for wild turkeys are greater than any potential effects on nesting activity.changes do not necessitate any revision of the previously published Regu-

The Department does not anticipate that there will be a significantlatory Impact Statement, Regulatory Flexibility Analysis, Rural Area Flex-
increase in illegal hunting activity during the youth hunt for wild turkey.ibility Analysis or Job Impact Statement.
The Department’s proposal published December 31, 2003 described theAssessment of Public Comment
timing of the youth hunt, indicating that there will always be at least aThe Department received comments from thirty-four individuals and
three-day break between the end of the youth hunt and the start of thefour non-governmental organizations (New York Farm Bureau, New York
regular season. The Department expects that this break will reduce theChapter of the National Wild Turkey Federation (NWTF), the Southern
potential for law enforcement violations. The Department is committed toTier Chapter of NWTF, and the Delaware County Sportsman’s Federa-
vigorous enforcement of the Environmental Conservation Law, and willtion). Eighty percent of individuals and all of the non-governmental orga-
closely monitor compliance with the legal requirements of the youth huntnizations expressed support the Department’s proposal.
for wild turkey. This will include modification of patrol schedules toSupporters of the proposal cited the following positive factors associ-
increase the number of officers working the morning hours to maximizeated with the establishment of a youth hunt for wild turkey: (1) It will help
field contacts with youth hunt participants. Therefore, the youth hunt willyoung people develop into ethical and skilled hunters. (2) It will enhance
provide an excellent opportunity for outreach between Environmentalyouth/adult relationships by providing a high-quality outdoor experience.
Conservation Officers and young hunters. The proposed regulations pro-(3) Other states have youth hunts with great success. (4) It will provide a
vide clear requirements for the role of the adult during a youth hunt, andpositive hunting and learning experience for young people.
these will be strictly enforced (e.g., the adult may not carry a firearm).Opponents of the proposal cited the following concerns: (1) There

The comments pertaining to disabled hunters do not directly apply toalready is ample turkey hunting opportunity for young hunters during the
the Department’s proposal to establish a youth hunt for wild turkeys. Theregular (May) season. (2) The youth hunt for waterfowl was not effective
Department appreciates the concerns of the disabled community relative toin convincing young hunters to continue hunting, and any increase in youth
barriers to full access to hunting and other outdoor activities. However, theparticipation or retention in hunting (as active, adult hunters) as a result of
proposed regulations are specifically aimed at providing a hunting oppor-the proposed hunt will be negligible. (3) Hens will be disturbed or killed
tunity for youth, and the Department does believe this purpose would beduring an earlier hunting season. (4) The youth hunt will increase illegal
served by opening this limited season to other user groups.hunting activity (by adults). (5) The youth hunt should be restricted to

The Department plans to evaluate the youth hunt during the 2004,twelve and thirteen year old hunters. (6) The youth season is unfair to adult
2005, and 2006 seasons to determine whether it should be continued. Thehunters. (7) The youth hunt will be difficult to enforce, especially since the
components of the Department’s evaluation will include, but not be limitedDepartment’s Division of Law Enforcement already has inadequate re-
to: (1) Participation levels (i.e., number of persons participating in thesources.
youth hunt). (2) Participant satisfaction/complaints. (3) Satisfaction/com-Additionally, four people submitted comments suggesting that disabled
plaints of non-participants (i.e., persons not able to participate in the youthhunters also be allowed to hunt wild turkeys during the same weekend
hunt). (4) Compliance with applicable laws and regulations. The results ofidentified as the “youth hunt for wild turkey.” They cited the special needs
the Department’s evaluation, and its recommendations, will be widelyfor access to turkey hunting areas, and the difficulty disabled persons have
available to interested hunters and other concerned stakeholders.when competing with ambulatory hunters.

Minor changes appear in subparagraphs 1.40(c)(3)(i), (ii) and (iii) ofThe purpose of the proposed youth hunt for wild turkey is to provide a
the rule as adopted when compared to the last published version of thehigh quality opportunity for adult hunters to mentor young people, during a
proposed rule. The changes made to the previously published proposedtime when there will be a low chance of “interference” from other hunters.
rule simply clarify that only 12, 13, 14, and 15 year old hunters mayAs cited in the original proposal published December 31, 2003, a recent
participate in the youth hunt for wild turkey, and that all participatingsurvey of turkey hunters showed that 77% of respondents believe that it is
youth hunters must be accompanied by an adult.very important to provide youth turkey hunting opportunities. The Depart-

ment’s proposals will fulfill that expressed need.
Because eligible hunters are school-aged and public and private

schools are in session during the month of May, in practice, youth hunters
are restricted to weekend-only hunting during the May season. The pro-
posed youth hunt provides an additional weekend of opportunity for Department of Healthschool-aged hunters, which is approximately a twenty-five percent in-
crease in days available for hunting.

The Department estimates that up to 6,000 youth hunters will partici-
pate in the youth hunt for wild turkeys. Since the opening day spring turkey EMERGENCY
hunting success rate is relatively low (only one out of every ten turkey

RULE MAKINGhunters take a bird on opening day), the Department estimates that no more
than about 1,000 turkeys will be taken during the youth hunt for wild

Treatment of Opiate Addictionturkeys. This represents less than 3% of the estimated total turkey harvest
I.D. No. HLT-37-03-00001-Ein any given spring. The youth hunt is not expected to significantly in-

crease the total harvest of wild turkeys. Filing No. 274
Also, while the youth hunt for wild turkeys will provide a significant Filing date: March 5, 2004

increase in hunting opportunity for school-aged hunters (about 25% more Effective date: March 5, 2004
opportunity), the youth hunt for wild turkeys will not significantly reduce

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-hunting opportunity for adult hunters.
cedure Act, NOTICE is hereby given of the following action:The Department believes that it is appropriate to allow all young
Action taken: Amendment of section 80.86 and addition of section 80.84hunters (12, 13, 14, or 15 years old) to participate in the youth hunt for wild
to Title 10 NYCRR.turkey. Parents or guardians should have the option to allow young hunters

to participate in this opportunity at an age deemed appropriate by the Statutory authority: Public Health Law, sections 3308(2), 3351 and
parent or guardian. Restricting the youth hunt to only two years would 3352
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Finding of necessity for emergency rule: Preservation of public health. addiction treatment registration number in lieu of the practitioner’s Drug
Enforcement Administration registration number.Specific reasons underlying the finding of necessity: We are proposing

(d) Each incident or alleged incident involving the theft, loss or possi-that these regulations be adopted on an emergency basis because immedi-
ble diversion of controlled substances shall also be reported to the depart-ate adoption of the regulations is necessary to protect the public health and
ment immediately.safety. The regulations are based on the federal Drug Addiction Treatment

Act of 2000 (DATA), which dramatically expands opioid dependent pa- Section 80.86 is amended to read as follows:
tients’ access to treatment of addiction. The provisions in the DATA 80.86 Records and reports of treatment programs. (a) All persons
become effective immediately upon the FDA approval of a Schedule III-V approved pursuant to article [23] 32 of the Mental Hygiene Law to operate
controlled substance for the treatment of opiate addiction. A product con- a [substance abuse] chemical dependence program, other than authorized
taining buprenorphine has received FDA approval for such use and is the physicians and pharmacists as defined in Section 80.84 of this Part who
first such product to receive FDA approval for this indication. are registered with the department to prescribe, administer or dispense

Pre-existing Public Health Law requires the Commissioner to specifi- approved controlled substances for the treatment of narcotic addiction, 
cally designate in regulation any controlled substance approved for the and who possess a Federal registration by the Drug Enforcement Adminis-
treatment of opiate addiction. tration, United States Department of Justice to purchase, possess and use

The proposed amendments to Part 80 specifically state that bupre- controlled substances shall keep the following records:
norphine may be utilized for the treatment of opiate addiction. Due to its (1) records of controlled substances received by approved persons
significant potential for abuse and diversion, it is important that the depart- including date of receipt, name and address of distributor, type and quan-
ment monitor the prescribing, administering and dispensing of bupre- tity of such drugs received and the signature of the individual receiving the
norphine by pharmacies and physicians. Such monitoring can be accom- controlled substance. A duplicate invoice or separate itemized list fur-
plished by the registration of physicians and pharmacies and by requiring nished by the distributor will be sufficient to satisfy this record require-
dispensers to transmit such prescription data to the department. ment provided it includes all required information and is maintained in a

These regulations are necessary to protect the public from the signifi- separate file. In addition, duplicate copies of Federal order forms for
cant abuse potential of buprenorphine, while still allowing access to legiti- schedule II controlled substances must be retained; and
mate treatment. Greater access to addiction treatment will promote health (2) records of controlled substances administered or dispensed in-
for the opiate dependent patient, and protect society at large by reducing cluding date of administration or dispensing, name of patient, signature of
the violence associated with drug crimes. Public health will be protected person administering or dispensing, type and quantity of drug and such
by allowing opiate dependent patients a legal means of maintaining their other information as may be required by this Part.
disease, as an alternative to seeking drugs from illegal sources. (b) By the 10th day of each month, a person other than an authorized
Subject: Treatment of opiate addiction. physician as defined in Section 80.84(b) of this Part, approved to conduct a

maintenance program pursuant to article [23] 32 of the Mental HygienePurpose: To allow the treatment of opiate addiction in an office-based
Law, shall file with the department a report summarizing its controlledsetting while curtailing controlled substance diversion.
substances activity in the preceding month. Such a report shall be on formsText of emergency rule: Section 80.84 is added to read as follows:
provided by the department and shall include:80.84 Physicians and pharmacies; prescribing, administering and dis-

(1) an inventory of the quantity of controlled substances on hand atpensing for the treatment of narcotic addiction.
the commencement and at the conclusion of such month’s activity;Pursuant to the provisions of the federal Drug Addiction Treatment Act

(2) the date of the inventory;of 2000 (106 P.L. 310, Div. B, Title XXXV, Section 3502(a)), an authorized
physician may prescribe, administer or dispense an approved controlled (3) the signature of the persons performing the inventory;
substance, and a licensed registered pharmacist may dispense an ap- (4) the total quantity of controlled substances received, the distribu-
proved controlled substance, to a patient participating in an authorized tor from whom each order was received, and the form and dosage unit in
controlled substance maintenance program approved pursuant to Article which such substance was received;
32 of the Mental Hygiene Law for the treatment of narcotic addiction. (5) a separate listing of the total quantity of controlled substances

(a) An approved controlled substance shall mean the following con- prescribed, dispensed and administered during such month;
trolled substance which has been approved by the Food and Drug Admin- (6) total quantity of methadone surrendered to the department for
istration (FDA) and the New York State Department of Health for the destruction;
treatment of narcotic addiction: (7) total number of patients treated during the month; and

(1) buprenorphine (8) each incident or alleged incident involving the theft, loss or
(b) An authorized physician is a physician registered with the depart- possible diversion of controlled substances.

ment to prescribe, administer or dispense an approved controlled sub- (c) Each incident or alleged incident involving the theft, loss or possi-
stance for the treatment of narcotic addiction pursuant to this section and ble diversion of controlled substances shall also be reported to the depart-
specifically registered with the Drug Enforcement Administration to pre- ment immediately.
scribe, administer or dispense an approved controlled substance for the This notice is intended to serve only as a notice of emergency adoption.treatment of narcotic addiction, and approved for such purpose pursuant

This agency intends to adopt the provisions of this emergency rule as ato the provisions of Article 32 of the Mental Hygiene Law.
permanent rule, having previously published a notice of proposed rule(1) The total number of such patients of an authorized physician or making, I.D. No. HLT-37-03-00001-P, Issue of September 17, 2003. Thegroup practice at any one time shall not exceed 30. emergency rule will expire May 3, 2004.(2) A physician must register with the department every two years to
Text of emergency rule and any required statements and analyses mayprovide such treatment. Such registration will be provided at no cost.
be obtained from: William Johnson, Department of Health, Division of(3) An authorized physician prescribing an approved controlled
Legal Affairs, Office of Regulatory Reform, Corning Tower, Rm. 2415,substance for the treatment of narcotic addiction, in addition to preparing
Empire State Plaza, Albany, NY 12237, (518) 473-7488, fax: (518) 486-and signing a prescription in accordance with Section 3335 of the Public
4834, e-mail: regsqna@health.state.ny.usHealth Law, shall also write his/her unique DEA identification number on
Regulatory Impact Statementthe prescription.

Statutory Authority:(c) An authorized pharmacy is a pharmacy registered with the depart-
United States Public Law 106-310, the Children’s Health Act of 2000ment to dispense an approved controlled substance for the treatment of

was enacted on October 17, 2000. Title XXXV of this law, Waiver Author-narcotic addiction.
ity for Physicians Who Dispense or Prescribe Certain Narcotic Drugs for(1) A pharmacy must register with the department every two years to
Maintenance Treatment or Detoxification Treatment, is better known byprovide such treatment. Such registration will be provided at no cost.
the short title Drug Addiction Treatment Act of 2000 (DATA).(2) A pharmacist may dispense an approved controlled substance for

DATA allows physicians to prescribe and dispense narcotics in Sched-the treatment of narcotic addiction pursuant to a prescription issued by an
ules III, IV, and V of the Controlled Substances Act (CSA) that have beenauthorized physician. Such dispensing shall be in accordance with Section
specifically approved by the Food and Drug Administration (FDA) for the3336 of the Public Health Law.
purpose of maintenance or detoxification of opiate addiction.(3) A pharmacist dispensing such a prescription shall file the pre-

scription information with the department either electronically in accor- The drug buprenorphine was just approved by FDA for this purpose.
dance with section 80.73(c)(2) of this Part, or manually on an approved The federal law supercedes any existing state law that prohibits such
departmental form. The pharmacist shall report the practitioner’s narcotic treatment.
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New York State Public Health Law, Article 33, section 3308 states that joint application and send it to OASAS. Once OASAS reviews and ap-
the Commissioner is authorized and empowered to make any regulations proves the application, the approved application is sent to DOH for their
necessary to supplement the purpose of Article 33, section 3351 states that approval. Due to the joint application process, the agencies work closely
the Commissioner shall designate in regulation the name of all controlled together through the registration process.
substances appropriate for use in the treatment of opiate addiction. Section Both agencies also adopted emergency regulations in the fall of 2002.
3352 states that persons certified to operate treatment programs should The task force ensured the adoption of emergency regulations that meet the
follow certain recordkeeping requirements, as the Commissioner shall needs and responsibilities of both agencies, while ensuring accessibility of
require by regulation. this new treatment to the citizens of New York State.

Legislative Objectives: Outreach:
Article 33 of the Public Health Law, officially known as the New York DOH met with the pharmaceutical Society of the State of New York

State Controlled Substances Act, was enacted to govern and control the (PSSNY), as well as the Medical Society of the State of New York
possession, prescribing, manufacturing, dispensing, administering, and (MSSNY), during the drafting of this regulation. PSSNY did not have
distribution of licit controlled substances within New York State. In the present any concerns with the regulations. MSSNY was opposed to the
year 2000 a legislative purpose was added to the law to clarify that its concept of a patient registry. The original regulations contained a require-
purpose is to allow for the legitimate use of controlled substances, while ment for physicians to maintain a registry of the patients whom they were
curtailing their illicit use. treating, and to share such registry with the DOH. MSSNY stated that the

Needs and Benefits: registry requirement might deter patients from seeking such treatment.
Prior to the adoption of DATA, the treatment of opiate addiction was Due to such concerns, DOH decided to remove the patient registry require-

limited to authorized methadone clinics and licensed substance abuse ment from the regulations.
programs. According to the National Institute of Drug Abuse (NIDA), the Costs:
regulatory burden involved in delivering methadone to opioid-dependent This proposal does not pose any cost to the physician, pharmacy, or the
individuals has been so heavy that is has prevented expansion of the department. The registration of physicians and pharmacies will be pro-
system. vided free of charge. 93% of all pharmacies in the state are already set up to

The result has been a “treatment gap,” which NIDA defines as the transmit data to the department electronically in the required format, there-
difference between the total number of opioid-dependent persons and fore only minimal software modification will be necessary. The remaining
those in treatment. In an effort to close the treatment gap, NIDA explored 7% submit the data manually on a departmental form.
other strategies and studied the use of other drugs to treat opioid addiction. Local Government Mandates:
Restrictions were intended to decrease abuse and diversion while permit- The proposed rule does not impose any new programs, services, duties
ting legitimate treatment. However a treatment gap continues to exist. or responsibilities upon any county, city, town, village, school district, fire

There are approximately 125 MMTPs in New York State with a license district or other specific district.
capacity to treat 46,000, or 23%, of the estimated 200,000 opiate depen- Paperwork:
dent patients in New York State. Also, over three-quarters of the MMTPs The Department of Health anticipates a simple registration form forare located in the New York City area, therefore addicts living in rural physicians and pharmacies that wish to register for this program. Participa-areas may not have access to an MMTP. It is also believed that many tion in this program is entirely voluntary. The Department of Health hasmiddle and upper class addicts do not seek enrollment in MMTPs due to partnered with OASAS to streamline the registration process for physi-the stigma associated with MMTPs. cians.

The DATA expands availability of treatment of opiate dependent pa- Ninety-three percent of all New York State pharmacies currently havetients allowing physicians to prescribe narcotic drugs for opiate addiction, the capacity to send the department prescription data electronically. Therequiring only self-certification, and moves the treatment of addiction department can’t predict how many pharmacies will participate in thisfrom the clinic to the private physician’s office and the patient’s own program. Approximately 60% of the pharmacies in the State have regis-pharmacy. The law allows qualified physicians to prescribe and dispense tered thus far to participate in the Expanded Syringe Access ProgramSchedule III, IV, and V narcotics that have been approved by FDA for use (ESAP), and it is anticipated that participation in this new incentive will bein maintenance or detoxification treatment. Currently the only such drug similar. Those choosing manual submission may simply complete a man-approved for such use is buprenorphine. ual submission form in the same manner they currently utilize for Schedule
Buprenorphine is a partial opioid agonist with a significant potential for II controlled substances and benzodiazepines.

abuse. To meet the legislative purpose of Article 33 and the intent of the
Physicians who prescribe buprenorphine will be required to keep theDATA, additional regulations are necessary to ensure buprenorphine is not

same records they currently maintain for all controlled substances. Physi-diverted into illegal channels, while ensuring access to care.
cians choosing to dispense buprenorphine will be required to submit a

These regulations require that the physician register with the Depart- manual submission form or submit the data electronically, in the same
ment of Health, as well as the Office of Alcohol and Substance Abuse manner as required for pharmacies.
Services (OASAS), to provide such treatment. This will ensure that the

Methadone clinics are currently required to submit dispensing reportsphysician possesses the addiction treatment qualifications required by
to the department; therefore the collection of dispensing data for drugs thatDATA and is in good standing with respect to adherence to controlled
treat addiction is not a new concept.substance laws. Pharmacies that wish to dispense buprenorphine will also

Duplication:be required to register with the department. Registered pharmacies will be
The requirements of this proposed regulation do not duplicate any otherrequired to file buprenorphine prescription data with the department in the

state or federal requirement.same manner they currently follow for Schedule II controlled substances
Alternatives:and benzodiazepines. The department will have the capability of monitor-
The proposed regulation is designed to curtail the potential diversioning the utilization of buprenorphine by the analysis of this data in the same

and abuse of buprenorphine in this new treatment modality. Bupre-manner currently utilized for controlled substances with significant abuse
norphine is a narcotic with significant abuse potential and will be utilizedpotential.
in a population of patients who have a prior history of controlled substanceDOH/OASAS Task Force:
abuse. The federal law sets basic parameters for such treatment but leavesIn the fall of 2000, the Department of Health (DOH) partnered with the
specific oversight up to the individual states. The department believes it isOffice of Alcoholism and Substance Abuse Services (OASAS) to begin
in the best interest of public health to monitor the prescribing and dispens-planning for the implementation of DATA. The agencies established a
ing of this drug for this new treatment modality.joint task force charged with establishing complementary regulations, as

There are no alternatives that would ensure accessibility to treatmentwell as a joint application process by which New York State physicians
while curtailing the potential for abuse and diversion.could register to provide this new treatment modality.

Federal Standards:The task force met routinely for over two years. The result was a
The regulatory amendment does not exceed any minimum standards ofstreamlined application process by which physicians could register with

the federal government. This amendment does not prohibit the provisionsNew York State to provide such treatment, as well as streamlined regula-
of the federal DATA, it simply achieves consistency with existing Newtions.
York State standards aimed at curtailing the diversion of medication with aThe agencies sent a joint mailing to physicians detailing the regulatory
high potential for diversion.requirements and registration process. The agencies established a joint

registration application by which qualified physicians simply complete the Compliance Schedule:
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Physicians and pharmacies may begin to register with the department Job Impact Statement
immediately. Once a physician has registered with the department for this Nature of Impact:
program, and has received his/her unique identification registration num- This proposal will not have a negative impact on jobs and employment
ber from the Drug Enforcement Administration (DEA), he/she may begin opportunities. This proposal expands the treatment options for physicians
to prescribe and/or dispense buprenorphine for the treatment of opiate and pharmacies and is not expected to have impact on increasing or
addiction. Once a pharmacy has registered with the department for this decreasing jobs overall.
program, they may begin to dispense buprenorphine for this treatment. Categories and Numbers Affected:

This rule affects the 4,423 pharmacies in New York State. Approxi-Regulatory Flexibility Analysis
mately 93% of the pharmacies are currently submitting controlled sub-Effect of Rule:
stance prescription data to the department electronically.Physician and pharmacy participation in this program is voluntary.

It is anticipated that a small percentage of the 72,920 physicians in theThere are currently 72,920 physicians licensed to practice medicine in
State will register to participate in this program. Of that number, it isNew York State. According to the New York State Board of Pharmacy, as
expected that most of the physicians will only perform the prescribing ofof September 2002, there were a total of 4,434 pharmacies in New York
buprenorphine. It is expected that a very small percentage of physiciansState. Of these, 62 were sole proprietorship, 274 were partnerships, 72 are
will actually dispense buprenorphine. Most patients will be receiving theirsmall chains (fewer than 3 pharmacies per chain) and the rest were large
buprenorphine from a registered pharmacy.chains or other corporations (some of which may be small businesses) or

Regions of Adverse Impact:located in public institutions.
There are no regions of the State where this rule would have a dispro-Compliance Requirements:

portionate adverse impact on jobs or employment opportunities.Pharmacies that choose to register for this program will be required to
Minimizing Adverse Impact:submit the buprenorphine prescription information in the same manner that
There are no unnecessary adverse impacts on existing jobs pursuant tothey currently utilize for CII and benzodiazepine prescriptions; either

this rule; therefore no measures to minimize such impacts were necessary.electronically or manually. Physicians who choose to dispense will also be
Promotions of the development of new employment opportunities are notrequired to submit buprenorphine prescription information either electron-
affected by this rule.ically or manually, in the same format they currently utilize when dispens-

Self-Employment Opportunities:ing CII and benzodiazepines. The recordkeeping requirements for physi-
This proposal does not have any measurable impact on opportunitiescians and pharmacies will be consistent with existing requirements.

for self-employment.Professional Services:
Registered pharmacies that choose to submit the required prescription Assessment of Public Comment

data electronically may need to make a minor change to their current One public comment on the proposed rule was received.
software. Because almost all New York State pharmacies already have a The City of New York, Human Resources Administration (HRA), is in
program in place to submit this data, the department does not anticipate full support of the proposed regulations. In its comment, HRA also ex-
that they will be charged for adding buprenorphine data to the current data pressed the importance of exploring how to prevent client and pharmacy
they submit to the department. The department does not expect a large fraud, as patients will not be going to a clinic and taking their medication
number of physicians to dispense buprenorphine. Of those that do, the under supervision.
department does not expect them to submit the required data electroni-
cally; therefore there no professional services will be required. PROPOSED RULE MAKING

Compliance Costs: NO HEARING(S) SCHEDULED
The department anticipates that there will be no compliance costs

associated with this regulation. Expedited HIV Testing of Women and Newborns
Economic and Technological Feasibility: I.D. No. HLT-12-04-00012-P
The proposed rule is both economically and technologically feasible.

Small businesses may choose not to submit electronically, in which case PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
no new, or additional, equipment would be required. Those businesses that cedure Act, NOTICE is hereby given of the following proposed rule:
do opt to submit data electronically will require only a standard personal Proposed action: Amendment of section 69-1.3 of Title 10 NYCRR.
computer and software already utilized by the pharmacy community. Statutory authority: Public Health Law, sections 576, 2500-a and 2500-f

Minimize Adverse Impact: Subject: Expedited HIV testing of women and newborns.The proposed rule was designed to minimize the impact on small
Purpose: To amend the current comprehensive program in response tobusinesses by allowing the dispenser to have the choice of submitting
recent advances in medical knowledge and the rapid HIV testing technol-specified data electronically or manually. The rule does not require non-
ogy to enhance protection of newborns.computerized pharmacies or physicians to become computerized. The
Text of proposed rule: Paragraph (2) of Subdivision (l) of Section 69-1.3department has worked with the pharmacy societies and software vendors
of NYCRR is amended to read as follows:to adopt transmission standards already utilized by the pharmacy commu-

(2) if no HIV test result obtained during the current pregnancy isnity. Also, at the request of the pharmacy societies, the department is
available for the mother not known to be HIV-infected, arrange an imme-allowing dispensers to submit electronic information in batch format, as
diate screening test of the mother with her consent or of her newborn foropposed to a more costly point-of-sale transmission.
HIV antibody with results available as soon as practicable, but in no eventSmall Business and Local Government Participation:
longer than [48 hours] 12 hours after the mother provides consent forTo ensure that small businesses were given the opportunity to partici-
testing or, if she does not consent, 12 hours after the time of the infant’spate in this rule making, the department met with the pharmacy societies
birth.representing independent pharmacies. Local governments are not affected. 
Text of proposed rule and any required statements and analyses mayRural Area Flexibility Analysis
be obtained from: William Johnson, Department of Health, Division ofFinding:
Legal Affairs, Office of Regulatory Reform, Corning Tower, Rm. 2415,Pursuant to 202-bb of the State Administrative Procedure Act, a Rural
Empire State Plaza, Albany, NY 12237, (518) 473-7488, fax: (518) 486-Area Flexibility Analysis is not required.
4834, e-mail: regsqna@health.state.ny.usThe proposed amendment does not impose any adverse impact on rural
Data, views or arguments may be submitted to: Same as above.areas. The proposed amendment makes the treatment of addiction in rural
Public comment will be received until: 45 days after publication of thissettings more feasible, as addicts will no longer have to travel to a metha-
notice.done clinic to obtain their medication. Many rural areas do not have a

methadone clinic in close proximity. Regulatory Impact Statement
Measures Taken to A Certain Finding: Statutory Authority:
Approximately 93% of the pharmacies in the State currently transmit Public Health Law (PHL) section 2500-f requires the commissioner to

controlled substance prescription data to the department in the format promulgate regulations to implement a comprehensive program for the
allowed by this proposal. The remaining 7%, many of which may be in testing of newborns for HIV and/or the presence of HIV antibodies. The
rural areas, do not use computers and will not be forced to computerize. proposed revision to the regulation amends the current comprehensive
They, as well as physicians, will be allowed to transmit their data manually program in response to recent advances in medical knowledge concerning
on a departmental form. the prevention of perinatal HIV transmission and the availability of rapid
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HIV testing technology, with at least one device suitable for “point-of- newborn HIV testing would incur up to 1.5 times the usual hourly wage for
care” use. a medical technologist, which is estimated to be $40 per hour (including

benefits) or $50 per hour (including benefits) if the technologist is aLegislative Objectives:
supervisor. In the memorandum accompanying the comprehensive newborn test-

ing bill (Chapter 220 of the Laws of 1996), the legislature indicated its The Department will work closely with facilities that do not have
purpose was “to ensure that newborns who are born exposed to HIV current capacity to consistently generate results in 12 hours or less, and
receive prompt and immediate care and treatment and counseling that can assist them in meeting regulatory requirements. Costs of introducing in-
enhance, prolong and possibly save their lives”. Transmission of HIV from house HIV testing include costs of reagents, devices and human resources
mother to newborn can be prevented in many cases by the administration necessary to validate the test method and write protocols, at an estimated
of antiretroviral medications, which are recommended to be given to the maximum one-time cost of $1000. Facilities that conduct testing at point of
mother starting during the second trimester of pregnancy, continued during care, i.e., in the labor and delivery department, would also incur minimal
labor, and given to the newborn after birth. The proposed amendment to 10 costs associated with initial training and ongoing competency assessment
NYCRR, Subpart 69-1.3(2) will ensure that the HIV exposure status is of non-laboratory testing personnel, i.e., labor and delivery nursing staff,
available for all newborns whose mothers have not been tested for HIV although technologists may also travel to patient floors to lend their exper-
during the current pregnancy or for whom HIV test results are not available tise in the performance of tests and interpretation of results. The cost of
at delivery. By requiring that HIV test results be available as soon as is conducting initial training for a group of 8 or fewer nurses can be estimated
practicable but in no case later than twelve hours from the time of the by multiplying the hourly wage of a supervisor-qualified technologist by 8
mother’s consent to testing or the time of the infant’s birth, the Department hours of training in device use, troubleshooting, recordkeeping and quality
intends to ensure that medical providers and patients have the information assurance activities, and adding the cost of 25 test devices. The device
they need to make decisions about preventive treatment in a timely man- designated for point-of-care testing has a list price of $10.00 -$15.00 for
ner. each test kit. 

Needs and Benefits: Overall, the Department estimates that the costs of performing tests at
Improvements in medical knowledge and major advances in medical the point-of-care are likely to be less than, or equal to, the costs of

technology have occurred since the current program for the Expedited HIV expedited HIV tests currently performed in a centralized laboratory. This
Testing of Women and Newborns was implemented in August 1999. To estimate is based on the fact that rapid HIV tests do not require the
date, the success of New York State’s efforts to reduce perinatal HIV purchase or maintenance of expensive laboratory equipment and that the
transmission to the lowest possible level has resulted in a decrease in the cost of testing devices (OraQuick., SUDS.) and the salaries of personnel
rate of perinatal HIV transmission for all HIV-exposed infants born in New conducting the tests are comparable. The cost of expedited HIV testing
York from 10.9% in 1997 to 3.9% in 2001. However, transmission is still done in a reference laboratory (cost at one commercial laboratory is
occurring in instances where the HIV exposure status of an infant was $75.00/expedited test) may not change, but birth facilities using these
identified too late to provide effective intervention. In such infants therapy laboratories will have to ensure that they will be able to report results
must begin within 12 hours of birth to be effective in reducing the risk of within the 12-hour turn-around-time. The cost to the birth facility in time
transmission. In an addendum to the NYSDOH PCR study, published in spent to provide pre-test HIV counseling is not expected to differ from the
the New England Journal of Medicine on 4/1/99, it was demonstrated that current cost of expedited HIV testing, which includes reimbursement rates
when ARV was given to the newborn within 12 hours of birth there was a of $52 for testing and $44 for counseling ($96.00/expedited test).
5.9% rate of HIV transmission. There was no significant benefit if ARV In light of the advances in testing technology, and the benefits of early
was begun after 12 hours birth as the transmission rate increased to 25%. initiation of antiretroviral therapy to prevent mother-to-child transmission
The ability to have results from expedited HIV testing as soon as possible of HIV, many birth facilities will opt to use a rapid HIV test device that
in cases where there was no history of prenatal HIV testing, coupled with generates results in a half-hour or less. Facilities may perform rapid HIV
the administration of prophylactic antiretroviral therapy, ideally during testing either in the laboratory itself or at the point-of-care subject to
labor but no later than 12 hours of birth, is of vital importance in further appropriate NYSDOH approval. Laboratories with an HIV testing permit
reducing perinatal HIV transmission. To reduce perinatal HIV transmis- may choose to conduct “stat” testing 24 hours a day, 7 days a week using a
sion to the greatest extent possible, facilities are urged not to view the 12- standard instrument-based (e.g., EIA) testing technology within the 12
hour turn-around-time as the goal of testing, but as the outside limit for hour time limit. However, testing using rapid testing devices is encouraged
offering effective therapeutic interventions to prevent transmission of HIV to obtain HIV tests results as soon as possible. While procedures such as
from the mother to her newborn. immediate transport of specimens by courier to a near-by laboratory, may,

Costs: in theory, be effective for meeting a 12-hour turn-around-time, the Depart-
Costs to State and Local Governments: ment’s experience with such complex arrangements shows them to usually

be an unacceptable alternative for on-site expedited testing.The cost to State Government is minimal and can be covered by
existing programs and staff. There is no cost to local government except to Of the 159 regulated hospitals and birthing centers affected by this
the extent they own and operate maternity hospitals. Any cost to the State amendment, 141 hold laboratory permits that include HIV and/or diagnos-
and local governments will be reduced by the savings to the Medicaid tic immunology testing, the latter of which would be allowed, in response
program by reducing the costs of care as fewer incidences of HIV trans- to the adoption of this amendment, to add HIV testing through a fast-track
mission to newborns occur. Local governments that operate medical facili- mechanism. For any of these 141 facilities that choose to add a new test to
ties will incur costs as described in the section on Costs to Regulated an existing HIV or fast-tracked diagnostic immunology permit, costs for
Parties noted below. protocol development, staff training, test validation and implementation of

Costs to Regulated Parties: quality assurance measures are expected to be approximately $1000. There
are no additional costs associated with modifying an existing permit to addThe approved rapid test is CLIA- waived due to low complexity and
a category or test. The remaining 18 birth facilities would incur an addi-may be performed either in the centralized laboratory or at the point-of-
tional cost if they seek to provide HIV testing on-site, including an initialcare, subject to appropriate NYSDOH approvals. The Department will
cost of $1000 plus annual fees based on gross annual receipts. work closely with facilities to assist them in meeting the turn-around-time

requirements of this proposal. Facilities offering on-site testing at the point-of-care, i.e., in the labor
The vast majority (141) of the 159 birthing facilities currently hold a and delivery suite under the auspices of an existing permitted laboratory,

clinical laboratory permit in HIV testing or are eligible for fast-track would incur minimal costs for initial training and ongoing competency
approval for a permit in HIV testing. These facilities already have or could assessment of non-laboratory testing personnel, i.e., labor and delivery
readily develop the capability of generating HIV test results on-site within nurses. The cost of conducting initial training for a group of 8 or fewer
twelve hours without additional costs. This is especially true for facilities nurses can be estimated by multiplying the hourly wage of a supervisor-
with around-the-clock centralized laboratory services. Reagent, equip- qualified technologist by 8 hours of training (on average approximately
ment, personnel and overhead costs for testing a single specimen using an $50.00/hour by 8 hours equating to $400.00) in device use, troubleshoot-
instrument-based method (i.e., EIA) are approximately $15 for routine ing, recordkeeping and quality assurance activities, and adding the cost of
testing, but up to ten times that amount for ‘on demand’ (STAT) testing. 25 test devices ($15 per test by 25=$375). Therefore, the total training
Birth facilities would incur costs directly related to this proposal whenever costs would be approximately $775. Cost attributable to periodic compe-
expedited testing needed to be performed in the laboratory outside normal tency assessments of one to two hours could be calculated using the same
testing hours, and qualified staff needed to be called in specifically to run formula. A materials cost of approximately $10.00 - $15.00 a test would be
one test. Facilities using such an on-call staffing approach to expedited attributable to one single-use device and control materials.
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Costs would be offset by revenue generated from third party billing, tum period is decreasing. As of December 2002, hospital data indicate that
including Medicaid. Costs of expedited HIV testing in labor, delivery and approximately 94% of all women giving birth have documentation of their
newborn nursery settings will continue to diminish as efforts to increase HIV status before delivery. This rate was 62% in July 1999, one month
prenatal HIV counseling and testing succeed. Any other provider costs before expedited testing in delivery settings was implemented. Using these
associated with rapid HIV testing in the labor and delivery settings are data, the need for expedited HIV testing has clearly decreased through the
medically appropriate and must continue to be considered part of labor and years, from an estimated 120,000 mothers/infants in 1999 to less than
delivery costs. 15,000 in 2002. At $52 per test, the total statewide testing cost in 1999,

estimated to be $6.24 million per year, has decreased to $780,000 per year.Costs to the Department of Health:
This number is expected to continue to decline as more women acceptThe Department will use existing staff to review and approve HIV
prenatal HIV testing. The cost for expedited HIV testing using rapid, point-testing applications, and to conduct on-site surveys of applicant facilities. 
of-care testing kits is not expected to exceed the cost of expedited testingLocal Government Mandates:
as currently performed and would be considerably less if facilities chooseThis amendment to the current regulation will not impose any new
to take advantage of point-of-care rapid testing.program services, duties or responsibilities upon any county, city, town,

Economic and Technological Feasibility: village, school district, fire district or any other special district, except for
The proposed amendment to the regulatory program is economicallythose local governments operating hospitals with maternity services.

and technologically feasible since it is not anticipated that additional staffPaperwork:
would be required and rapid, point-of-care testing technology is readilyPaperwork related to point-of-care rapid HIV tests does not signifi-
available.cantly differ from that currently required by expedited testing regulations.

Minimizing Adverse Impact:This paperwork includes the clinician’s written order for testing, notation
of the completion of pre- and post-test counseling, documentation of the Provider costs associated with rapid, point-of-care expedited HIV test-
acquisition of the test specimen and recording the test result in the medical ing are medically appropriate and must be considered part of labor and
record. Some paperwork will be required of birth facilities that seek an delivery costs. Current reimbursement rates for expedited HIV testing
addition to an existing permit, and for those that choose to seek a new HIV subsidize the costs incurred by the delivery facility ($44 for counseling and
testing permit. $52 for testing), and will continue. Since preventing HIV transmission

saves the high treatment costs for HIV-infected persons, expedited HIVDuplication:
testing in the labor and delivery setting is actually cost effective. HospitalsNone.
and birthing centers also realize savings as a result of this program by notAlternatives:
having to employ outreach staff to find mothers after discharge since post-There are no alternatives to the 12-hour time limit proposed by this
test counseling can be done while the mother is still in the hospital.amendment because a longer time period would result in some HIV-

Small Businesses and Local Government Participation:exposed infants not being detected in time to administer therapy to prevent
In advance of publication, the proposed amendment to the regulationHIV transmission. Because advances in scientific knowledge and medical

was discussed at a two hour meeting held on March 23, 2003 by thetechnology allow for rapid HIV testing, the Department determined that
Greater New York Hospital Association with representatives from 31the proposed revision to the regulation is the best approach to protect the
birthing facilities and the Health and Hospitals Corporation attending, andpublic health. 
on April 30, 2003 at a video-conference hosted by the Hospital AssociationFederal Standards:
of New York State and broadcast to birthing facilities statewide.There are currently no Federal regulations related to prenatal or new-

born testing. The Federal government has provided only recommendations Rural Area Flexibility Analysis
and guidelines for these activities. The proposed regulatory change is Types and Estimated Numbers of Rural Areas:
consistent with current federal recommendations. Forty-four counties meet the definition of a rural area (population less

Compliance Schedule: than 200,000) and an additional 11 counties have towns that are classified
The Department has already advised regulated parties that an emer- as rural (towns with population densities of 200 persons or less per square

gency amendment is in place. The Department understands that many mile). The proposed amendment to the current regulation applies to hospi-
facilities previously initiated activities to implement rapid HIV testing. tals and birthing facilities in 55 counties. These facilities already follow the
The Department expects that facilities will be in compliance by the perma- Expedited HIV Testing regulation; significant program expansion is not
nent regulation’s effective date. expected. There are no birth facilities in the remaining seven counties.
Regulatory Flexibility Analysis Reporting, Recordkeeping and Other Compliance Requirements:

Effect on Small Businesses: The reporting, recordkeeping and other affirmative acts that will im-
The proposed rule will impact an estimated three birth hospitals and pact hospitals in rural areas have already been undertaken to comply with

four birthing centers that meet the definition of a small business (indepen- the Expedited HIV Testing regulation. Current regulations require mater-
dently owned and employs 100 or fewer individuals). No real impact on nity hospitals and freestanding birthing centers to ensure that all women
small businesses is expected, since regulations requiring expedited HIV who present for delivery with no documentation of HIV status are coun-
testing are already in place. No new costs to local governments are antici- seled about expedited HIV testing, and, arrange that an immediate HIV
pated, except for those operating hospitals with maternity services. screening test of the mother with her consent or of her newborn without

consent is performed. Technological advances mean that rapid HIVCompliance Requirements:
screening tests can now be performed at the point-of-care. Birth facilitiesThe reporting, recordkeeping and other affirmative acts that impact
can choose to use the new technology for rapid HIV testing, or to continuesmall businesses or local governments would not change with this pro-
with the expedited HIV testing program already in place at their facilities.posed amendment. Current regulations require hospitals and birthing cen-
If the new technology is not chosen, the decreased turn-around-time for theters to assess whether mothers who present for delivery have a negative
return of preliminary test results will have to be negotiated with either theHIV test result from the current pregnancy or a positive HIV test result
hospital-based or the commercial laboratories that perform expedited HIVduring or prior to the pregnancy. If no test result is documented, the mother
testing. is offered consented expedited HIV testing. If she declines, an expedited

HIV test is performed on her infant, without consent. Current regulations Professional Services:
require a turn-around-time for preliminary HIV test results of no more than Hospitals in rural areas would not need additional professional staff to
48 hours from the time the specimen is collected. The proposed rule provide this service for women without known HIV test results.
change would decrease the turn-around-time to within 12 hours after the Costs:
mother’s consent for testing, or if she does not consent, within 12 hours of According to current annualized data, fewer than 50 maternity patients
the infant’s birth. or newborns in any hospital or birthing center operated in rural areas

Professional Services: require expedited HIV testing. This number will continue to diminish as
Impacted small businesses and local governments would need the same efforts to promote prenatal HIV testing succeed. If an average of $52 (the

staff of health care providers (doctors, nurses, nurse practitioners, physi- total per test average cost of ELISA or SUDS testing, exclusive of counsel-
cians assistants), counseling and support staff as they currently employ. No ing) for each expedited HIV test is used to estimate the total cost of
additional staff would be needed. expedited testing (test device, equipment and personnel), the total annual

Compliance Costs: cost for rapid expedited HIV testing in each rural birth facility will be
The percentage of women receiving prenatal counseling and testing is approximately $2,600, or less, depending on the number of maternity

steadily increasing, and the need for expedited HIV testing in the intrapar- patients or newborns needing rapid testing.
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Minimizing Adverse Impact: tal testing taken against the owner and/or director. The requisite for labora-
tory successful participation in proficiency testing prior to interim ap-Additional provider costs associated with testing are medically appro-
proval is also detailed. The revision provides for the timely transition ofpriate and must be considered part of labor and delivery costs. However,
laboratories from interim approval to full approval within 12 months. Thepreventing HIV transmission is cost effective because of the high cost of
time period for analytical records retention is increased from three to fivetreatment for HIV-infected persons. Hospitals and birthing centers will
years, except for potable water analysis, which remains at ten years.realize savings as a result of this program by not having to employ out-

reach staff to find mothers after discharge since post-test counseling can be A new Section 55-2.5, Department approval of methods, is added, and
done while the mother is still in the hospital. subsequent sections are renumbered accordingly. Section 55-2.5(a) clari-

Rural Area Participation: fies that Department approval of laboratory-developed methods is required
In advance of publication, the proposed amendment to the regulation and enumerates the information to be submitted in requesting such ap-

was discussed at a two hour meeting held on March 23, 2003 by the proval. Section 55-2.5 also sets forth conditions for approval of (perform-
Greater New York Hospital Association with representatives from 31 ance-based) methods that have not undergone inter-laboratory comparison,
birthing facilities and the Health and Hospitals Corporation attending, and and establishes the Department’s authority to require on-site assessment
on April 30, 2003 at a video-conference hosted by the Hospital Association prior to method approval. The section also codifies the Department’s
of New York State and broadcast to birthing facilities statewide. responsibility to respond to a laboratory’s request for method approval
Job Impact Statement with either approval or denial, and describes the process for requesting
A Job Impact Statement is not attached because this amended rule will not reconsideration whenever method approval is denied. Subdivision (g) de-
have a substantial adverse impact on jobs and employment opportunities as fines the Department’s authority to conduct a technical merit review of any
apparent from its nature and purpose. analytical method, and to withdraw approval if such merit is found to be

lacking. The proposal requires that records of method approval be retained
PROPOSED RULE MAKING for two (2) years following discontinuation of a method. 

Section 55-2.6(a) is revised to detail the reasons for denial of Depart-NO HEARING(S) SCHEDULED
ment approval, and new subdivisions (c) and (d) are added to address

Approval of Laboratories Performing Environmental Analysis suspension and revocation of such approval. Criteria for Department ad-
ministrative action have been clarified and made generally consistent withI.D. No. HLT-12-04-00015-P
universally recognized compliance standards, such as an effective quality

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- system. Conditions resulting in automatic suspension are specified, as is
cedure Act, NOTICE is hereby given of the following proposed rule: the Commissioner’s authority to suspend a laboratory automatically under

Section 16 of the Public Health Law. Section 55-2.6 also explains theProposed action: Amendment of Subpart 55-2 of Title 10 NYCRR.
processes for requesting reconsideration whenever the Department pro-Statutory authority: Public Health Law, section 502
poses to deny an application for a certificate of approval, suspend aSubject: Approval of laboratories performing environmental analysis.
laboratory in one or more areas of testing, or revoke a laboratory’s ap-Purpose: To standardize terminology, address new technology and prac-
proval in part or in its entirety. The revision requires the use of certifiedtices; lessen the regulatory burden on environmental laboratories that
mail for Department notification of such administrative actions, and estab-conduct business in more than one state; codify criteria for method ap-
lishes a deadline for laboratories to request reconsideration or a hearing, asproval, clarify criteria for compliance and enforcement activities.
applicable. The amendment renders final the Department’s proposed deter-Substance of proposed rule (Full text is not posted on a State website): minations of denial and revocation 30 days after notification if the labora-

This amendment revises and reorganizes Subpart 55-2 to standardize and tory fails to request reconsideration. 
clarify terminology related to Department oversight of environmental lab-

In Section 55-2.7, the term “inspection” has been replaced with “on-oratories; modify existing requirements to address new technology and
site assessment.” Time frames for laboratories to respond to and notify thepractices; bring New York’s standards into alignment with recently
Department following various operational changes have been revised frompromulgated national standards for environmental testing; and consolidate
business days to calendar days, in this section and in several other sectionsregulatory requirements on similar or related topics into more easily refer-
with similar references to timeframes. The section also clarifies that factorsenced sections.
to be considered during an on-site assessment include use of approvedIn Section 55-2.1, terminology is altered for clarity and consistence
methods and implementation of the laboratory’s quality system.with nationally recognized terms. Definitions are added for the following

Section 55-2.8, pertaining to proficiency testing (PT), affords laborato-terms: “approved laboratory”; “quality system”; “denial”; “suspension”;
ries the option of using samples supplied by PT providers other than the“revocation”; and “predictive standard deviation.” The term “director” is
Department, and prescribes that laboratories participating in such other PTchanged to “technical director”, and the definition existing in Section 55-
programs arrange for forwarding of PT results to the Department. Under2.9 is moved to Section 55-2.1. The proposed revision adds a requirement
the proposed amendment, PT Department challenges are scored as eitherthat the laboratory owner designate a lead technical director. “Target
satisfactory or unsatisfactory, and the score of “marginal performance” isvalue” is redefined as “assigned value,” with analyte concentration based
eliminated. Department evaluation of PT performance is made consistenton sample preparation. The definition of “approved method” is modified to
with evaluations of several other states’ regulatory programs by prescrib-reflect current practice. Other changes include replacing the term “inspec-
ing various new scoring formulas, including use of linear regression equa-tion” with “on-site assessment,” and substituting “radiochemical” for “ra-
tions to assess data sets. The proposal sets forth criteria for the Departmentdiological.” 
to recognize PT providers’ that offer and score PT samples for purposes ofSection 55-2.2 contains requisites moved from Section 55-2.4 concern-
obtaining New York State certification. Section 55-2.8 requires laborato-ing certificates of approval, including testing categories, and specifies that
ries to perform satisfactorily in two of three consecutive PT events, ratheronly approved methods for which a demonstration of capability has been
than the current two consecutive events. A provision has been deletedconducted on-site by the laboratory may be employed to qualify for ap-
whereby technical director attestation of corrective action could avoidproval. The section also specifies the information that would be included
revocation proceedings proposed for reasons of unsatisfactory PT perform-on a certificate of approval.
ance. The attestation requirement has been replaced with a provisionSection 55-2.3 establishes that the Department, in determining whether
allowing laboratories an opportunity for immediate remediation throughan applicant laboratory qualifies for approval, must consider the labora-
access to commercial PT providers. The amendment also codifies the 30-tory’s documentation of its quality system, as well as its performance in
day period required between PT challenges for laboratories to achieverequired proficiency testing. The section also clarifies that analytes, sam-
remediation upon failure.ple types and methods in use at the laboratory must be specified in the

application for approval. Criteria for approval of separate laboratories New Section 55-2.9 establishes criteria for allowing recognition by the
listed on a single application have been moved to Section 55-2.3 from Department of on-site assessments, personnel qualifications reviews, qual-
Section 55-2.1. ity system reviews and proficiency testing scoring performed for other

Section 55-2.4 enumerates requirements to be met for laboratory ap- states environmental laboratory programs. The section stipulates that such
proval: submission of an application; payment of fees, documentation of a recognition is conditional on those programs’ standards meeting or ex-
qualified technical director and a quality system; successful on-site assess- ceeding New York State’s standards. Section 55-2.9 also establishes the
ment and proficiency testing performance; and a finding of the director’s Department’s authority to require participation by applicant laboratories in
and owner’s good character and competence, including consideration of one or more compliance monitoring activities of New York’s regulatory
any criminal convictions or administrative actions related to environmen- program. 
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Existing Sections 55-2.9 and 55-2.10 have been reorganized into a new quirements to address new technology and practices, including require-
Section 55-2.10. The term “director” has been changed to “technical direc- ments for personnel qualifications and recordkeeping; lessen the regula-
tor,” and present director qualifications and responsibilities have been tory burden on laboratories that conduct business in more than one state by
clarified. Section 55-2.10 specifies that the technical director is responsible bringing New York’s standards into general alignment with recently
for development and implementation of a quality system. The proposal promulgated national consensus standards for environmental testing; cod-
allows temporary assumption of a technical director’s duties without no- ify criteria for performance-based method approval; and consolidate re-
tice to the Department for up to 65 consecutive calendar days, replacing the quirements on related topics in easily referenced sections. 
current limit of 21 business days and eliminating the annual maximum of One of the primary purposes of this amendment is to fully integrate
40 consecutive days for temporary technical direction. Other amendments elements of the national voluntary accreditation program known as the
to Section 55-2.10 bolster technical directors’ experience requirements in National Environmental Laboratory Accreditation Program (NELAP) into
several areas from six months to one year for applicants with an earned New York State’s existing comprehensive regulatory program. The na-
doctoral degree, and relax technical director educational and experiential tional standards were developed using New York State standards as a
requisites for individuals engaged in examination of radon in air. Current model for excellence and are intended to coordinate laboratory accredita-
regulatory requirements — a bachelor’s degree and one year of experience tion standards among state certification programs to ensure uniform ana-
in radiation measurement — have been replaced with an associate’s de- lytical data quality regardless of laboratory location, and reduce regulatory
gree or two years of equivalent successful college education, in addition to replication and inconsistency. In July 1999, the Department’s Environ-
a requisite one year’s experience. Under the proposed amendment, ad- mental Laboratory Approval Program (ELAP) was officially designated as
vanced degrees in the physical sciences and engineering would be recog- a NELAP accrediting authority by the U.S. Environmental Protection
nized as qualifying applicants for technical direction of laboratories en- Agency based on New York State’s standards fundamental equivalence to
gaged in microbiological, radiochemical and certain types of chemical NELAP standards. However, to retain NELAP accrediting authority status
analyses. Specific college credit requirements in the corresponding science and its resulting benefits to ELAP certified laboratories, the Department
have been added. Section 55-2.10 also establishes educational and experi- needs to integrate some elements of the national standards into New
ential requirements for technical directors of laboratories performing a York’s regulatory program. Since New York State’s existing standards
wide range of biological tests. The amendment allows individuals with a already incorporate many NELAP requirements, proposed provisions re-
high school diploma, certification of successful completion of a training lated to NELAP accreditation will have limited impact on ELAP-certified
course in instrument operation, and six months’ experience, under supervi- laboratories. However, these revisions will permit ELAP oversight func-
sion, in use of the relevant instruments, to serve as technical directors of tions to be recognized by other state programs, and may reduce costs to
environmental laboratories conducting radon testing only with direct con- regulated parties.
tinuous monitoring devices. The proposal also details the process for Express terms have been re-organized in several sections to facilitate
grandfathering persons employed as technical directors in laboratories consumer understanding and simplify rule interpretation. Proposed revi-
newly subject to the proposed amendment upon its adoption. sions include: 

Existing Section 55-2.10 has been re-titled, renumbered as 55-2.11, 1. Terminology and definitions. Terminology is changed for clarity,
and revised in its entirety. The section now prescribes qualifications for the and consistency with nationally and internationally recognized terminol-
newly established personnel title of quality assurance officer, and includes ogy, i.e., by the International Standards Organization (ISO), to enhance
a provision, applicable to facilities with limited staffing, for the technical recognition throughout the environmental laboratory industry, which con-
director to be able to serve as quality assurance officer. Responsibilities of ducts both interstate and international business. The term “laboratory di-
the quality assurance officer are described for quality system oversight, rector” is changed to “technical director” with functional duties and re-
and objective and independent assessment of quality control processes. sponsibilities remaining unchanged and the industry practice of

Only editorial revisions for clarity, and enhanced readability and com- designating one individual to serve as lead technical director is incorpo-
pliance have been made to Section 55-2.12, which sets forth contract rated. The definition of “approved method” is modified to reflect analytical
laboratory personnel qualifications. method promulgation and/or recognition by federal and New York State
Text of proposed rule and any required statements and analyses may environmental and health protection programs. “Quality systems” is de-
be obtained from: William Johnson, Department of Health, Division of fined by referencing ELAP’s Quality Systems Standards, setting forth the
Legal Affairs, Office of Regulatory Reform, Corning Tower, Rm. 2415, minimum required standards for a comprehensive quality assurance pro-
Empire State Plaza, Albany, NY 12237, (518) 473-7488, fax: (518) 486- gram, and detailing the policies, objectives, principles, organizational au-
4834, e-mail: regsqna@health.state.ny.us thority, accountability, and quality control procedures necessary for ensur-
Data, views or arguments may be submitted to: Same as above. ing quality in a laboratory’s work processes, products and services. 
Public comment will be received until: 60 days after publication of this 2. Quality assurance officer. A new personnel title of quality assurance
notice. officer is established, requiring every laboratory to designate an employee

responsible for monitoring its quality assurance practices. The presence ofRegulatory Impact Statement
an independent quality assurance officer permits laboratories to separateStatutory Authority:
effectively compliance-monitoring activities from laboratory managementPublic Health Law (PHL) Section 502 authorizes the Commissioner of
and marketing considerations. In facilities with limited staffing, the techni-Health to issue certificates of approval to environmental laboratories, and
cal director may also serve as quality assurance officer. prescribe the conditions under which such approvals will be granted. The

3. Proficiency testing (PT) providers. Under the proposal, laboratoriesCommissioner is also empowered to adopt and amend regulations to im-
will be able to use samples supplied by other PT providers recognized byplement the provisions and intent of Section 502, and set forth laboratory
the Department. This option may permit regulated parties to meet otherdirector qualifications.
states’ PT timeframes, and remediate any proficiency test failures in aLegislative Objectives:
timelier manner to allow resumption of testing in the category. Recogni-PHL Section 502 requires all laboratories performing environmental
tion by the Department is limited to PT providers with demonstratedanalysis on samples collected in New York State for which the Commis-
sample design, production, testing, distribution, data analysis and qualitysioner of Health issues certificates of approval to possess such certificates.
control systems equivalent to, or more stringent than the Department’s,The Department’s regulatory oversight ensures that, whenever tests are
and scoring systems identical to the Department’s. performed for public health or personal health protection, or the protection

of the environment or natural resources, such tests shall be performed in an 4. Proficiency testing scoring. These revisions would make ELAP’s
accurate and reliable manner. To this end, the statute requires the Commis- evaluation of laboratory PT performance consistent with national stan-
sioner to establish conditions under which such approvals shall be granted, dards reflected in the federal Environmental Protection Agency’s (EPA)
and the technical and educational qualifications of laboratory technical scoring formulas. Scores for proficiency test challenges will be limited to
director(s) overseeing such examinations. either satisfactory or unsatisfactory, with the satisfactory score range being

Needs and Benefits: modified to include present “marginal” limits to accommodate an occa-
10 NYCRR Part 55 sets forth the criteria for environmental laboratory sionally deviant result. The proposed amendment would require laborato-

approval, including use of generally accepted analytical methods; qualifi- ries to perform satisfactorily in at least two of three consecutive profi-
cations of the technical director; on-site assessments; proficiency testing; ciency test events, rather than two consecutive events as now required, and
and compliance with standards. This amendment revises and reorganizes codify ELAP’s requirement for a 30-day time span between remedial PT
Subpart 55-2 to update, standardize and clarify terminology related to challenges. The present requisite of two consecutive events was found to
Department oversight of environmental laboratories; modify existing re- be untenable, since it does not accommodate random failures that all
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laboratories may experience. The proposed provision would render PT discussions with technical personnel, and target potential deficiencies dur-
performance over time a better indicator of appropriate and effective ing on-site assessments. This requirement will increase assessor effective-
remedial action to correct a systemic problem. ness in the field and decrease laboratory downtime during assessments.

The revisions also require a director to definitively demonstrate remedia-5. Technical director qualifications. The amendment would permit a
tion following unsatisfactory PT through successful participation in PT todegree in either physical science or engineering to qualify an applicant for
ensure adequate corrective action has been implemented.technical direction of a laboratory engaged in chemical, microbiological or

10. Method approval. A new section on “approved method” codifiesradiochemical analyses. This widened scope of acceptable credentials re-
current criteria for method approval. The criteria ensures the reliability offlects the latest applications of environmental analysis, and recognizes a
performance-based procedures by requiring validation that the method is atgeneral trend toward course specialization and academic sub-disciplines,
least technically acceptable for the intended sample types and purpose. Thesuch as chemical engineering. For radiochemical analysis, 24 credit hours
new section also establishes the Department’s authority to review thein chemistry have been specified because, unlike the currently acceptable
technical merit of any analytical method, and to withdraw its approval ifdoctoral degree in radiation or nuclear chemistry, the alternatives proposed
such merit is found lacking. –  a doctoral degree in physics or engineering - often do not incorporate the

essential coursework in chemistry. 11. Records retention. Retention time for records related to environ-
mental analyses other than drinking water chemical analysis has beenThe proposed amendment would bolster the experience requirements
increased from three to five years. The five years’ retention time corre-for technical director applicants with an earned doctoral degree from six
sponds directly with state and federal statutes of limitations for criminalmonths to one year. A minimum of one year’s experience is the nationally
offenses. Increasing records-maintenance periods would significantly en-recognized industry standard for other than entry-level positions, reflecting
hance the ability of State and federal officials to conduct criminal investi-increasing emphasis on the importance of bench work experience for
gations by ensuring access to potential evidence of wrongdoings. Recordsanalytical quality. 
of the laboratory’s determination of the technical merit of each approvedThe requirements for credentialing technical directors in microbiology
method must be retained for two years following discontinuation of thehave been increased to allow timely response to anticipated changes in
approved method. federal Safe Drinking Water Act and Clean Water Act requirements and

12. Notification and timeframes. The amendment removes a require-possible expansion of the Department’s certification beyond the three
ment that laboratory directors notify the Department 20 days prior to anymicrobiology analytes now included for sewage and water treatment plant
remodeling that may affect the quality of analytical data, but requiresoperation. The increased educational and experiential requirements for
laboratories to notify the Department of any change in major analyticaltechnical directors are necessary for facilities performing a wide range of
instrumentation within 30 calendar days. This revision changes from busi-biological tests, such as identification of parasitic organisms in drinking
ness days to calendar days the time required for responding to and notify-water, determination of environmental contaminants in animal tissue by
ing the Department to facilitate compliance throughout the interstate andbio-assay methods, and potentially, testing of environmental samples for
international environmental laboratories industry.critical agents, i.e., agents of bioterrorism. Credentialing requirements for

facilities performing only fecal coliform, total coliform and standard plate Costs:
count analyses remain unchanged. Costs to Private Regulated Parties:

The technical director requirements applicable to individuals engaged The adoption of this regulation is intended to reduce costs for environ-
in examining radon in air have been relaxed to address new and often less mental laboratories providing services in more than one state by allowing
complex technologies and practices inherent in such examinations. An recognition of other state’s programs. This should reduce the costs associ-
individual with a high school diploma, certification of successful comple- ated with overlapping proficiency test challenges and duplicative on-site
tion of a training course in instrument operation, and six months’ experi- assessments, as well as costs for paperwork and human resources for
ence in use of a self-contained, continuous monitoring device may serve as complying with duplicative submissions and/or different regulatory re-
technical director of a laboratory using such devices. This change is neces- quirements. 
sary to facilitate compliance by the many individuals and small businesses Cost savings will vary amongst laboratories depending on the extent to
currently conducting on-site radon screening in residential settings using which a laboratory operates in multiple states and the fees charged by other
portable, self-contained devices requiring minimal operator intervention programs. Currently twelve states’ environmental laboratory accreditation
and interpretation of data. programs have adopted NELAP and the remaining programs are expected

6. Temporary technical direction. Existing regulations provide for tem- to follow suit. Consequently, laboratories certified in New York State,
porary assumption of technical director responsibilities by a qualified particularly those operating in up to 36 other states, may realize significant
individual for up to 21 business days without notice to the Department, cost savings from a reduction in fees and downtime experienced during on-
with a maximum allowable limit of 40 consecutive business days per site assessments. Additionally, laboratories may no longer incur duplica-
permit year. This proposal would extend the notification timeframe to 65 tive costs associated with multiple PT challenges purchased from commer-
consecutive calendar days as well as eliminate the maximum time allot- cial PT providers. Based upon the average charges for commercial PT
ment to accommodate routine exercise of management prerogative to hire programs, a large-size laboratory offering 500 analytes may experience an
and fire employees without imposing unnecessary paperwork burdens. annual cost savings of approximately $10,350; for a medium-size labora-

7. Responsibilities of ownership. The amendment will hold the labora- tory offering 250 analytes, the annual cost savings would be approximately
tory owner responsible for laboratory operation, jointly and severally with $6,400; and for a small-size laboratory offering 10 analytes the annual cost
the technical director(s). While this approach is prudent given the impor- savings would be approximately $550. It is not expected that laboratories
tant role of ownership in laboratory operations, the existing regulation does would routinely use another PT provider, because doing so would result in
not permit consideration of factors against the owner, such as sustained added costs, whereas the costs of participation in the Department’s PT
charges of administrative violations or conviction of a crime related to program are included in the laboratories’ certification fees. However, such
environmental laboratory services in the Department’s determination to an option would allow regulated parties the flexibility of complying with
deny approval to an applicant laboratory. The Department’s recent en- other programs’ timeframes and, if necessary, of remediating any PT
forcement experience related to United States Justice Department federal failures in a more timely manner. 
fraud cases has underscored the need to correct this oversight. The proposed requirement for a quality assurance officer recognizes a

8. Administrative action and enforcement. The criteria for denial, sus- functional capacity already in place in the vast majority of ELAP-certified
pension and revocation have been expanded to be consistent with nation- environmental laboratories. It is expected that existing staff (i.e., the tech-
ally recognized standards for enforcement actions. The proposed amend- nical director) would continue to perform quality assurance monitoring as
ment also delineates the Department’s and the laboratory’s specific proposed in this amendment, precluding additional labor costs. 
responsibilities in the administrative processes leading to denial, suspen- The Department has contacted numerous laboratories representing va-
sion and revocation of approval. rious types of ELAP-approved facilities, including commercial, industrial

9. Laboratory approval. Currently, newly accredited laboratories are and government laboratories, to ascertain records retention practices and
granted interim approval, with full approval pending satisfactory perform- estimate costs associated with the proposal to increase retention times. All
ance in two years of PT events and two annual on-site assessments. Under ELAP-certified laboratories are now required to maintain a records reten-
the proposed amendment, transition from interim approval to final ap- tion system, and most are already doing so for periods well in excess of
proval would be reduced to one year. The new requisite for submission of a five years. Any additional costs incurred by laboratories not already retain-
quality system will enable Department consultants (assessors) to preview ing records in accordance with the proposed requirement are expected to
and become familiar with the laboratory’s policies and procedures, initiate be minimal, since the vast majority of laboratories employ a computerized
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system with capacity for expanded storage (i.e., disks) at minimal cost. If These rules do not duplicate any other law, rule or regulation.
hard copies are retained, compliance with the requirement may entail Alternative Approaches:
purchase of one or more file cabinets, depending on the laboratory’s test The alternative to adopting the proposed amendments would be to
volume, at an average cost of about $400 per file cabinet based upon retain the requirements and language currently in regulation. Continued
current office supply catalog prices. use of outdated terminology, failure to clarify and standardize definitions

Laboratories may incur some minimal costs to document compliance of terms, and failure to recognize changes in technology and industry-wide
with various requirements including the development and execution of practices would diminish the Department’s effectiveness in carrying out its
ethics attestations, competency assessments of technical personnel and responsibilities for regulatory education, oversight and enforcement. Addi-
acceptable quality systems. Costs incurred by a laboratory for the develop- tionally, retention of existing requirements or adoption of different stan-
ment and submission of such documentation would depend on the nature dards would jeopardize New York State’s participation in the National
of the material developed and mailed (disk or hardcopy), and, for Environmental Laboratory Accreditation Program (NELAP). Further-
hardcopy, duplication, collation and binder costs may be directly related to more, failure to codify the relatively minor regulatory changes that would
the scope of the laboratory’s testing services. Duplication costs range from align New York’s standards with NELAP standards would imperil the
$1.00 for disk copies to an average of five cents per printed page, assuming Department’s status as a NELAP accrediting authority. 
the information is in word processing files. Duplication and collation of a Federal Standards:
100-page quality systems manual should cost approximately $5.00 per Since there is no federal certification program in place for environmen-
copy and take no more than five person-hours with existing staff. Since tal laboratories, these regulations do not duplicate any federal standards.
documentation of quality systems procedures and other requirements NELAP standards are voluntary and not legally binding unless they are
would be expected to be conducted by existing staff, no additional labor incorporated into State regulatory programs. These regulations are consis-
costs should be incurred. Mailing costs for submission to the Department tent with and complement any U.S. Environmental Protection Agency
will range from $1.25 for a disk to $20.00 for a quality systems manual standards affecting environmental laboratory tests for evaluation of air,
assembled in a four-inch ring binder. soil and water quality.

The Department believes that laboratories certified by New York State Compliance Schedule: 
will incur no new costs of compliance related to technical requirements Requirements for an acceptable quality system were provided to labo-
incorporated by reference because the referenced Quality Systems Stan- ratories in late 1999 as an update to the ELAP Certification Manual.
dards have been applied during on-site assessments for approximately two Laboratory compliance has been assessed applying standards addressed in
years and all laboratories have been found to be in substantial compliance. this revision, and New York State-certified laboratories were afforded
The vast majority of these standards focus on quality assurance activities, ample opportunity to come into compliance with all anticipated amended
such as instrument calibration, use of control materials, and data verifica- requirements for more than two years. Consequently, regulated parties
tion, which are a routine part of laboratory procedures and established should be able to comply with these regulations as of their effective date,
analytical methods and have been mandated by clients such as EPA. upon publication of a Notice of Adoption.
Consequently, proper implementation of such activities would be carried Regulatory Flexibility Analysis
out by existing laboratory personnel and the costs association with the Effect of Rule:proper performance of analytical methods cannot be assessed separately

The Environmental Laboratory Approval Program (ELAP) certifiesfrom routine laboratory operations. Furthermore, to the extent laboratories
779 laboratories at present. Of these, 227 are out-of-state facilities and domay incur any costs related to continued compliance, such costs will
not qualify as small businesses. Of the remaining 552 laboratories, 275 aredepend directly on the type, scope and volume of testing services which
governmental laboratories, and 277 are commercial entities, of which 170varies significantly from laboratory to laboratory.
are estimated to be small businesses. Governmental laboratories include

Costs for Implementation and Administration of the Rule: primarily drinking water and sewage treatment plant laboratories operated
Costs to State Government: by counties, municipalities and townships. These amendments would not
State government would incur no new costs, except that State govern- extend regulatory oversight to any parties not presently regulated. Most

ment-operated facilities providing regulated services would incur the costs facilities approved by the Department to analyze environmental samples
and savings described for regulated parties. would be affected by some of the provisions of the proposal, including

Costs to the Department: enhanced recordkeeping requirements, but not in an adverse manner.
The Department would incur minimal administrative paperwork costs Compliance Requirements:

as a result of these regulations, specifically for revision of on-site assess- These amendments will not have an adverse impact on the ability of
ment checklists and distribution of updated materials to regulated parties. small businesses or local governments to comply with Department require-
Paperwork, duplication and mailing costs for distribution of the new stan- ments for operation of an environmental laboratory, as full compliance
dards to the 779 environmental laboratories certified by the Department at would require minimal, if any, changes to present technical, reporting or
a cost of $3.00 per document would be less than $2,500. recordkeeping practices. Compliance with newly codified requirements

Costs to Local Government: incorporated by reference to ELAP’s Quality Systems Standards is ex-
Local government would incur no new costs, except that local govern- pected to require minimal modifications, since all laboratories certified by

ment-operated facilities providing regulated laboratory services would New York State (NYS) have been evaluated using standards consistent
incur the costs and savings described for regulated parties. with the quality systems requirements as a major component of on-site

Paperwork: assessment protocols, and found to be already in substantial compliance. 
While laboratories need to submit documentation of an acceptable The proposed regulation increases records retention time for analytical

quality system as part of the initial application process, this provision data from the present three years to five years. The Department has deter-
should result in minimal paperwork because facilities are already required mined that many small businesses and governmental laboratories are al-
to maintain documentation of quality assurance and quality control poli- ready well in substantial compliance with this requisite, i.e., they retain
cies and procedures. Such paperwork may require revision of written records for periods well in excess of five years. Overall, some paperwork
protocols and forms for recording requisite documentation, specifically, requirements are minimally increased, while in other areas paperwork has
ethics attestations and competency assessments of technical personnel. been eliminated. It will be necessary for applicant laboratories to assemble
Laboratories experiencing a temporary change in technical direction may and submit a quality systems manual as documentation of an acceptable
realize a reduction in paperwork from the proposed relaxation of require- quality system. Since such systems are a universal component of the
ments related to Department notification. An existing requirement that the operation of all laboratories, this should not prove a burdensome require-
Department be notified of any laboratory remodeling that may affect ment, especially since most regulated parties retain requisite documenta-
analytical data quality has been replaced with a notification requirement tion information in word processing files. Laboratories may need to revise
applicable only whenever major analytical instrumentation is changed. written protocols and forms for recording the documentation, specifically,

Local Government Mandates: ethics attestations and competency assessments of technical personnel.
The proposed regulations impose no new mandates on any county, city, Collation of a 100-page quality systems manual should take no more than

town or village government, or school, fire or other special district, unless five person-hours, and the Department anticipates that no new staff will be
a county, city, town or village government, or school, fire or other special required for this activity. No new reporting requirements are imposed, and
district operates an environmental laboratory, and, therefore, is subject to several existing ones have been relaxed. 
these regulations to the same extent as a private regulated party. Laboratories will need to ensure that newly hired technical directors

Duplication: have the proposed one-year’s, rather than the existing six months’ experi-
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ence in the relevant areas, in addition to an earned doctoral degree, and, for ment and submission of such documentation would depend on the nature
a technical director in radiochemical analysis, 24 credit hours in chemistry of the material developed and mailed (disk or hardcopy), and, for
regardless of degree. Those few laboratories employing directors who hardcopy, duplication, collation and binder costs may be directly related to
would not qualify under the above revisions may take advantage of a the scope of the laboratory’s testing services. Duplication costs range from
grandfathering clause included in the amendment. The Department has no $1.00 for disk copies to an average of five cents per printed page, assuming
reason to believe that a shortage of qualified applicants exists. the information is in word processing files. Duplication and collation of a

100-page quality systems manual should cost approximately $5.00 perA change in technical director qualifications for radon testing is pro-
copy and take no more than five person-hours with existing staff. Sinceposed to facilitate compliance by the many small businesses and local
documentation of quality systems procedures and other requirementsgovernment programs currently conducting on-site radon screening at
would be expected to be conducted by existing staff, no additional laborresidential settings in NYS without Department certification. The proposal
costs should be incurred. Mailing costs for submission to the Departmentoffers flexibility as it establishes new, less stringent personnel require-
will range from $1.25 for a disk to $20.00 for a quality systems manualments for laboratories engaged solely in radon testing using portable, self-
assembled in a four-inch ring binder. contained devices that require minimal operator intervention. 

Other changes in proficiency testing (PT) scoring and technical direc- The Department believes that laboratories certified by New York State
tor educational credentials, as well as method approval criteria, will have will incur no new costs of compliance related to technical requirements
no direct impact on regulated parties’ ability to comply with this proposed incorporated by reference because the referenced Quality Systems Stan-
revision. dards have been applied during on-site assessments for approximately two

years and all laboratories have been found to be in substantial compliance.Professional Services:
The vast majority of these standards focus on quality assurance activities,No need for additional professional services is anticipated. 
such as instrument calibration, use of control materials, and data verifica-Compliance Costs:
tion, which are a routine part of laboratory procedures and establishedThe adoption of this regulation is intended to reduce costs for environ-
analytical methods and have been mandated by clients such as EPA.mental laboratories providing services in more than one state by allowing
Consequently, proper implementation of such activities would be carriedrecognition of other state’s programs. For small business laboratories
out by existing laboratory personnel and the costs association with thewhich provide services in other states, this should reduce the costs associ-
proper performance of analytical methods cannot be assessed separatelyated with overlapping proficiency test challenges and duplicative on-site
from routine laboratory operations. Furthermore, to the extent laboratoriesassessments, as well as costs for paperwork and human resources for
may incur any costs related to continued compliance, such costs willcomplying with duplicative submissions and/or different regulatory re-
depend directly on the type, scope and volume of testing services whichquirements. 
varies significantly from laboratory to laboratory. Compliance costs forCost savings will vary amongst laboratories depending on the extent to
small businesses and local governments are not expected to vary signifi-which a laboratory operates in multiple states and the fees charged by other
cantly from all other environmental laboratories except to the extent theseprograms. Currently twelve states’ environmental laboratory accreditation
same factors may cause variations in costs associated with compliance.programs have adopted NELAP and the remaining programs are expected

Economic and Technological Feasibility:to follow suit. Consequently, laboratories certified in New York State,
The proposed regulation would present no economic or technologicalparticularly those operating in up to 36 other states, may realize significant

difficulties to small businesses and local governments. The vast majoritycost savings from a reduction in fees and downtime experienced during on-
of the proposed provisions clarify existing requirements, and are intendedsite assessments. Additionally, laboratories may no longer incur duplica-
to address specific concerns expressed by regulated and affected partiestive costs associated with multiple PT challenges purchased from commer-
through their participation in development of National Environmentalcial PT providers. Based upon the average charges for commercial PT
Laboratory Accreditation Program (NELAP) consensus standards. Theprograms, and a large-size laboratory offering 500 analytes may experi-
proposal revises and reorganizes Subpart 55-2: to standardize and clarifyence an annual cost savings of approximately $10,350; for a medium-size
terminology related to Department oversight of environmental laborato-laboratory offering 250 analytes, the annual cost savings would be approx-
ries; modify existing requirements to address new technology and prac-imately $6,400; and for a small-size laboratory offering 10 analytes the
tices, including requirements for personnel credentials and recordkeeping,annual cost savings would be approximately $550. It is not expected that
as well as criteria for enforcement actions; lessen regulatory burdens onlaboratories would routinely use another PT provider, because doing so
laboratories that conduct business in more than one state by bringing Newwould result in added costs, whereas the costs of participation in the
York State’s standards into general alignment with recently promulgatedDepartment’s PT program are included in the laboratories’ certification
NELAP consensus standards; and consolidate requirements on relatedfees. However, such an option would allow regulated parties the flexibility
topics into more easily referenced sections. By relaxing technical directorof complying with other programs’ timeframes and, if necessary, of
educational and experiential requirements for examination of radon in air,remediating any PT failures in a more timely manner. Since most govern-
the amendment specifically addresses the needs of small business opera-mental laboratories limit operations to within their New York State juris-
tors wishing to use new testing technologies. dictions, they are not likely to incur savings from the elimination of

duplicative regulatory requirements. Minimizing Adverse Impact:
The proposed requirement for a quality assurance officer recognizes a The proposed revisions would have no adverse impact on small busi-

functional capacity already in place in the vast majority of ELAP-certified nesses and local governments for the reasons indicated above. The integra-
environmental laboratories. It is expected that existing staff (i.e., the tech- tion of the National Laboratory Accreditation Program Standards into
nical director) would continue to perform quality assurance monitoring as these regulations and provisions for recognition of other PT programs
proposed in this amendment, precluding additional labor costs. should reduce the effects of potentially duplicative and inconsistent stan-

The Department has contacted numerous laboratories representing va- dards of different State certification programs on small businesses and
rious types of ELAP-approved facilities, including commercial, industrial local governments operating environmental laboratories. Incorporation by
and government laboratories, to ascertain records retention practices and reference to ELAP’s Quality Systems Standards sets minimum standards
estimate costs associated with the proposal to increase retention times. All for ensuring testing result quality and accuracy that have been already
ELAP-certified laboratories are now required to maintain a records reten- universally implemented throughout the industry, regardless of business
tion system, and most are already doing so for periods well in excess of size or scope of testing. The proposal includes several provisions to elimi-
five years. Any additional costs incurred by laboratories not already retain- nate or reduce paperwork, costs and personnel workload. For example, the
ing records in accordance with the proposed requirement are expected to proposed amendment provides that, in facilities with limited staffing, the
be minimal, since the vast majority of laboratories employ a computerized technical director may also serve as quality assurance officer. The proposal
system with capacity for expanded storage (i.e., disks) at minimal cost. If also accommodates routine exercise of the management prerogative to hire
hard copies are retained, compliance with the requirement may entail and fire employees without imposing on regulated laboratories unneces-
purchase of one or more file cabinets, depending on the laboratory’s test sary paperwork burdens to file notifications of short-term personnel
volume, at an average cost of about $400 per file cabinet based upon changes with the Department. The submission of a quality systems manual
current office supply catalog prices. at the time of application for approval is expected to reduce down time

Laboratories may incur some minimal costs to document compliance associated with assessors’ on-site evaluation of each laboratory’s opera-
with various requirements including the development and execution of tions. Currently employed technical directors may be grandfathered; there-
ethics attestations, competency assessments of technical personnel and fore, small businesses and governmental laboratories will not be adversely
acceptable quality systems. Costs incurred by a laboratory for the develop- impacted by the proposed technical director qualifications.
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Small Business and Local Government Participation: grandfathering clause. The Department has no reason to believe that a
shortage of qualified individuals exists. The Environmental Laboratory Advisory Board, mandated by Chapter

A change to director qualifications is proposed for radon testing to685, Section 2 of the Laws of 1989 and consisting of representatives of the
facilitate compliance by entities currently conducting on-site radon screen-approved laboratory community, including laboratories operating as small
ing in residential settings of the State’s rural areas without certification.businesses, or owned or operated by a local government, was provided
The proposal offers flexibility as it establishes new, less stringent person-with an earlier draft and this version of the proposed rule for comment. No
nel qualifications for laboratories engaged in radon testing solely usingadverse comments were received in response. All regulated parties, some
portable, self-contained devices that require minimal operator interven-of which are small businesses and laboratories operated by local govern-
tion. ments, were also directly advised of these regulations’ requirements by

letter, dated June 19, 2000, soliciting informal comments on the draft The rule’s other changes in proficiency testing (PT) result scoring and
proposed regulation. The single comment received reflected misinterpreta- director educational requisites, as well as method approval criteria, will
tion of a proposed provision, and has been since resolved. have no direct impact on regulated parties’ ability to comply with this

proposed amendment.During the last year, ELAP staff made several presentations on the
Costs:proposed amendments to: the Greater Buffalo Environmental Conference;

the joint meeting of the New York and Pennsylvania Associations of The adoption of this regulation is intended to reduce costs for environ-
Approved Environmental Laboratories; a NYS Department of Environ- mental laboratories providing services in more than one state by allowing
mental Conservation meeting of regulated laboratories in Yorktown, New recognition of other state’s programs. For rural area laboratories which
York; and a NYS Association of County Health Officers meeting. Out- provide services in other states, this should reduce the costs associated
reach was also conducted to discuss the pending regulatory changes. ELAP with overlapping proficiency test challenges and duplicative on-site as-
held two workshops for accredited laboratories in Albany and Rochester, sessments, as well as costs for paperwork and human resources for com-
and, while all regulated parties were invited to attend, the program was plying with duplicative submissions and/or different regulatory require-
specifically tailored to the concerns of small laboratories and government- ments. 
owned laboratories. ELAP staff has continued to provide information and Cost savings will vary amongst laboratories depending on the extent to
respond to questions about the proposed rulemaking at quarterly meetings which a laboratory operates in multiple states and the fees charged by other
of the New York Association of Approved Environmental Laboratories. programs. Currently twelve states’ environmental laboratory accreditation

programs have adopted NELAP and the remaining programs are expectedRural Area Flexibility Analysis
to follow suit. Consequently, laboratories certified in New York State,Types and Estimated Numbers of Rural Areas:
particularly those operating in up to 36 other states, may realize significantRural areas are defined as counties with a population under 200,000,
cost savings from a reduction in fees and downtime experienced during on-and, for counties with a population larger than 200,000, rural areas are
site assessments. Additionally, laboratories may no longer incur duplica-defined as towns with population densities of 150 persons or fewer per
tive costs associated with multiple PT challenges purchased from commer-square mile. Forty-four counties in New York State with a population
cial PT providers. Based upon the average charges for commercial PTunder 200,000 are classified as rural, and nine additional counties include
programs, and a large-size laboratory offering 500 analytes may experi-townships with population densities characteristic of rural areas.
ence an annual cost savings of approximately $10,350; for a medium-size

This proposed rule would apply to all environmental laboratories oper- laboratory offering 250 analytes, the annual cost savings would be approx-
ating in New York State, including laboratories located or performing imately $6,400; and for a small-size laboratory offering 10 analytes the
environmental analyses in rural areas. The Department’s Wadsworth annual cost savings would be approximately $550. It is not expected that
Center Environmental Laboratory Approval Program (ELAP) currently laboratories would routinely use another PT provider, because doing so
certifies 779 laboratories. Of these, 201 are located in rural areas of New would result in added costs, whereas the costs of participation in the
York State. Department’s PT program are included in the laboratories’ certification

Reporting, Recordkeeping or Other Compliance Requirements: fees. However, such an option would allow regulated parties the flexibility
 These amendments will not have an adverse impact on the ability of of complying with other programs’ timeframes and, if necessary, of

rural laboratories to comply with Department requirements for operation remediating any PT failures in a more timely manner. 
of an environmental laboratory, as full compliance would require minimal, The proposed requirement for a quality assurance officer recognizes a
if any, changes to current technical, reporting or recordkeeping practices. functional capacity already in place in the vast majority of ELAP-certified
Adherence to newly codified requirements incorporated by reference to environmental laboratories. It is expected that existing staff (i.e., the tech-
ELAP’s Quality Systems Standards is expected to entail minimal modifi- nical director) would continue to perform quality assurance monitoring as
cations, since all laboratories certified by New York State have been proposed in this amendment, precluding additional labor costs. 
evaluated applying standards consistent with the Quality Systems Stan- The Department has contacted numerous laboratories representing va-
dards as a major component of on-site assessment protocols, and were rious types of ELAP-approved facilities, including commercial, industrial
found to be in substantial compliance with the proposed requisites. and government laboratories, to ascertain records retention practices and

The amendment increases records retention time for analytical data estimate costs associated with the proposal to increase retention times. All
from the present three years to five years. The Department has determined ELAP-certified laboratories are now required to maintain a records reten-
that most laboratories, including facilities in rural areas, are already in tion system, and most are already doing so for periods well in excess of
substantial compliance, i.e., currently retain records for periods well in five years. Any additional costs incurred by laboratories not already retain-
excess of five years. Overall, some paperwork is minimally increased, ing records in accordance with the proposed requirement are expected to
while in other areas, the paperwork burden has been eliminated. It will be be minimal, since the vast majority of laboratories employ a computerized
necessary for applicant laboratories to assemble and submit to the Depart- system with capacity for expanded storage (i.e., disks) at minimal cost. If
ment a quality systems manual as documentation of an acceptable quality hard copies are retained, compliance with the requirement may entail
system. Since such a system is a universal component of the operation of purchase of one or more file cabinets, depending on the laboratory’s test
all laboratories, this should not prove a burdensome requirement, espe- volume, at an average cost of about $400 per file cabinet based upon
cially since most regulated parties already retain requisite information in current office supply catalog prices. 
word processing files. Laboratories may need to revise written protocols Laboratories may incur some minimal costs to document compliance
and forms for recording requisite documentation, specifically, ethics attes- with various requirements including the development and execution of
tations and competency assessments of technical personnel. Collation of a ethics attestations, competency assessments of technical personnel and
100-page quality systems manual should entail no more than five person- acceptable quality systems. Costs incurred by a laboratory for the develop-
hours, and the Department anticipates that no new staff will be required to ment and submission of such documentation would depend on the nature
effect the proposed revisions. No new reporting requirements are imposed, of the material developed and mailed (disk or hardcopy), and, for
and several existing such requirements have been relaxed. hardcopy, duplication, collation and binder costs may be directly related to

Laboratories will need to ensure that newly hired technical directors the scope of the laboratory’s testing services. Duplication costs range from
have the proposed one year’s, rather than the existing six month’s experi- $1.00 for disk copies to an average of five cents per printed page, assuming
ence, in addition to an earned doctoral degree; and, for a technical director the information is in word processing files. Duplication and collation of a
in radiochemical analysis, have earned 24 credit hours in chemistry regard- 100-page quality systems manual should cost approximately $5.00 per
less of degree. Those few laboratories employing directors who would not copy and take no more than five person-hours with existing staff. Since
qualify under the new requisites may take advantage of the amendment’s documentation of quality systems procedures and other requirements
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would be expected to be conducted by existing staff, no additional labor
costs should be incurred. Mailing costs for submission to the Department Insurance Departmentwill range from $1.25 for a disk to $20.00 for a quality systems manual
assembled in a four-inch ring binder. 

The Department believes that laboratories certified by New York State
will incur no new costs of compliance related to technical requirements PROPOSED RULE MAKING
incorporated by reference because the referenced Quality Systems Stan- NO HEARING(S) SCHEDULEDdards have been applied during on-site assessments for approximately two
years and all laboratories have been found to be in substantial compliance. Charges for Professional Health Services
The vast majority of these standards focus on quality assurance activities,

I.D. No. INS-12-04-00016-Psuch as instrument calibration, use of control materials, and data verifica-
tion, which are a routine part of laboratory procedures and established PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
analytical methods and have been mandated by clients such as EPA. cedure Act, NOTICE is hereby given of the following proposed rule:
Consequently, proper implementation of such activities would be carried Proposed action: Amendment of section 68.1 and Appendix 17C (Regu-
out by existing laboratory personnel and the costs association with the lation 83) of Title 11 NYCRR.
proper performance of analytical methods cannot be assessed separately

Statutory authority: Insurance Law, sections 201, 301, 2601, 5221 andfrom routine laboratory operations. Furthermore, to the extent laboratories
art. 51may incur any costs related to continued compliance, such costs will
Subject: Charges for professional health services.depend directly on the type, scope and volume of testing services which
Purpose: To establish charges for professional health care services pro-varies significantly from laboratory to laboratory. Compliance costs for
vided in no-fault claims.laboratories located in rural areas are not expected to vary significantly
Text of proposed rule: Section 68.1(b) of Part 68 is hereby amended tofrom all other environmental laboratories, except to the extent these same
read as follows:factors may cause variations in costs associated with compliance.

(b)(1) The charges for services specified in paragraph one of subsec-Minimizing Adverse Impact:
tion (a) of section 5102 of the Insurance Law and any further health service

The proposed regulation would have no adverse impact on environ- charges which are incurred as a result of the injury and which are in excess
mental laboratories operating in rural areas. The vast majority of the of basic economic loss, shall not exceed the charges permissible under the
proposed amendments’ provisions clarify existing requirements, and are schedules prepared and established by the chair of the Workers’ Compen-
intended to address specific concerns expressed by regulated and affected sation Board for industrial accidents. However, references to workers’
parties through participation in the development of national (NELAP) compensation reporting and procedural requirements in such schedules do
consensus standards. The standards set forth by incorporation by reference not apply, e.g., requirements that provide for authorization to perform
to ELAP’s Standards are minimum standards for ensuring work product surgical procedures, is not applicable to no-fault. The general instructions
quality that have been already universally implemented throughout the and ground rules in the workers’ compensation fee schedules apply, but
industry and are applicable regardless of business location. The proposal those rules which refer to workers’ compensation claim forms, pre-author-
includes several provisions to eliminate or reduce required paperwork, ization approval and dispute resolution guidelines do not apply, unless
costs and personnel workloads. For example, the proposed amendment specified in this Part.
allows that, in facilities with limited staffing, the technical director may (2) If a fee schedule has been adopted for a treating provider, the fee
also serve as quality assurance officer. The proposal also seeks to accom- for services provided shall be the fee adopted or established for that
modate routine exercise of the management prerogative to hire and fire treating provider (for example, the fee for chiropractic services performed
employees without imposing on regulated laboratories unnecessary by a chiropractor employed by a physician would be the fee applicable for
paperwork burdens related to notifications of short-term personnel chiropractic services as contained in the Chiropractic Fee Schedule).
changes. Submission of a quality manual at the time of application for (3)(i) Where more than one health care provider treats a patient
approval is expected to reduce downtime associated with acquainting on- for the same condition during the same period of time, payment shall be
site assessors with each laboratory’s operations. Currently employed tech- limited solely to the health care provider whose specialty is most relevant
nical directors may be grandfathered; therefore laboratories, including to the diagnosis. For example, if claims are received from both an orthope-
those located in rural areas, will not be adversely impacted by the proposed dist and a surgeon for the treatment of a back disorder, or, alternatively,
director qualifications. from both a chiropractor and a massage therapist for such treatment,

payment is due only to the orthopedist and the chiropractor, respectively.Opportunity for Rural Participation:
Where the concurrent care involves overlapping or common services, theThe Environmental Laboratory Advisory Board, mandated by Chapter
fees payable shall not be increased but prorated. Each provider shall685 of the Laws of 1989 and consisting of representatives of the approved
submit separate bills but shall indicate if agreement has been reached onlaboratory community, including those operating as small businesses, or
the proration.owned or operated by a local government, was provided with an earlier

(ii) When the condition of the patient requires the disparate skillsdraft and this version of the proposed rule for comment. Regulated parties,
of two or more providers to treat different conditions which do not fallincluding laboratories located or operating in rural areas, were also directly
within the scope of other physicians treating the patient at the same timeadvised of these regulations’ proposed requirements by letter dated June
(e.g., management of diabetes mellitus in a surgical case), payment is due19, 2000, soliciting informal comments on the draft regulation. The single
each provider who plays an active role in the treatment program. Thecomment received as a result reflected a misinterpretation of a proposed
services rendered by each provider shall be distinct, in different disci-requirement, and has been since resolved. Within the last year, ELAP staff
plines, identifiable and adequately documented in the records and reports.made several presentations on the proposed amendments to: the Greater

(4) Those who provide billed services under the active and personalBuffalo Environmental Conference, a joint meeting of the New York and
supervision of a treating provider must:Pennsylvania Associations of Approval Environmental Laboratories; a

(i) be in compliance with any licensing, training, qualification andNew York State Department of Environmental Conservation meeting of
experience requirements mandated and specified under the New York Stateregulated laboratories in Yorktown, New York; and a New York State
Education Law, or, if the treatment is provided outside of New York State,Association of County Health Officers meeting. Outreach was also con-
any other state law;ducted to discuss pending changes. ELAP held two workshops for accred-

(ii) unless specifically authorized by law, be supervised by theited laboratories in Albany and Rochester, tailored to public and private
treating provider at the location where the service is provided;sector small laboratories, many of which operate in rural areas. ELAP staff

(iii) number no more than four under active and personal supervi-has continued to provide information and respond to questions about the
sion of any one provider at any one time, subject to any further limitationsproposed rulemaking at quarterly meetings of the New York Association
provided by law.of Approved Environmental Laboratories.

Part E of Appendix 17-C is amended to read as follows:
Job Impact Statement Part E. [Drugs, medical equipment and supplies] Prescription drugs.
It is apparent from the nature and purpose of the proposed rule that it will [(a)(1)]The maximum permissible charge for drugs, [medical equip-
not have a substantial adverse impact on jobs and employment opportuni- ment and supplies] which are provided by a licensed pharmacist [is: (i) for
ties. drugs requiring] and require a doctor’s prescription, is the actual cost of
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the drug to the druggist (not to exceed the cost shown in the American implement reasonable standards for the prompt investigation of claims
Druggist Blue Book or Drug Topic Red Book) plus a dispensing fee of arising under insurance policies. Section 5221 specifies the duties and
[$4.85] $5.00, except that for a compounded prescription a [$1.95] $2.00 obligations of the Motor Vehicle Accident Indemnification Corporation
compounding fee shall be added to the dispensing fee[;]. (MVAIC) in the payment of no-fault benefits to qualified persons. Article

51 of the Insurance Law contains the provisions authorizing the establish-Note: In order to minimize the administrative cost, insurers need not
ment of a no-fault reparations system for persons injured in motor vehicleverify the maximum permissible charge for the first $50 of prescription
accidents and Section 5108 specifically authorizes the Superintendent todrug bills received per person, per accident.
adopt or promulgate fee schedules for health care benefits payable under[(ii) for medicines not requiring a doctor’s prescription, the pre-
the no-fault system.vailing charge;

(iii) for medical equipment and supplies, 150 percent of the actual 2. Legislative objectives: Chapter 892 of the Laws of 1977 recognized
cost of the equipment or supplies to the pharmacist. the necessity of establishing schedules of maximum permissible charges

(2) The maximum permissible monthly rental charge for medical for professional health services payable as no-fault insurance benefits in
equipment and supplies provided by a licensed pharmacist on a rental basis order to contain the costs of no-fault insurance. In order to contain costs,
is one sixth of the actual cost of the equipment or supplies to the pharma- the Superintendent is required to adopt those fee schedules that are promul-
cist, provided further that the maximum total charge is 12 times the gated by the Chair of the Workers’ Compensation Board. In addition, the
maximum permissible monthly rental charge. Superintendent may, after consulting with the Chairman of the Workers’

(b)(1) For medical equipment and supplies (e.g., TENS units, soft Compensation Board and the Commissioner of Health, establish fee sched-
cervical collars) provided by physician or medical equipment supplier, the ules for those services for which schedules have not been prepared and
maximum permissible charge is 150 percent of the documented cost of the established by the Workers’ Compensation Board.
equipment to the provider. 3. Needs and benefits: The Workers’ Compensation Board fee sched-

(2) The maximum permissible monthly rental charge for medical ules were initially adopted in 1977 and have been revised regularly since
equipment and supplies provided on a rental basis is one ninth of the that time in order to reflect inflationary increases and to incorporate other
maximum permissible charge for purchase of the equipment or supplies, necessary enhancements. Periodic revision to these fee schedules is a part
provided further that the maximum total charge is 12 times the maximum of the ongoing process of keeping the fee schedules current and reflective
permissible monthly rental charge.] of changes in the health care industry, thereby facilitating access to health

Part F of Appendix 17-C is amended to read as follows: care for motor vehicle accident victims while controlling costs. Similar
Part F. [Prosthetic and orthotic appliance supplies and services] Dura- modifications and improvements have also been applied to those fee

ble medical equipment, medical/surgical supplies, orthopedic footwear, schedules established by the Insurance Department for various health care
and orthotic and prosthetic appliances fee schedule. services that are not covered in any fee schedule established by the Work-

(a) The maximum permissible charge for [prosthetic and orthotic appli- ers’ Compensation Board.
ance supplies and services is the product of the Statewide Maximum Fee The current rule for payment of durable medical equipment and sup-
and the conversion factor set forth herein] the purchase of durable medical plies contained in the Appendix to Regulation 83 fails to definitively
equipment, medical/surgical supplies, orthopedic footware and orthotic establish consistent and reasonable values for the cost of durable medical
and prosthetic appliances is the fee payable for such equipment and equipment and supplies. This has produced numerous disputes between
supplies under the New York State Medicaid program. Such fees are providers and insurers as to the price of the prescribed item, resulting in
contained in the Medicaid Management Information System’s Provider more claims proceeding to no-fault arbitration and the courts for resolu-
Manual for Durable Medical Equipment, Medical/Surgical Supplies, Or- tion. In fact, of the 77,556 arbitration requests filed in 2002, 22,268
thopedic Footwear, and Orthotic and Prosthetic Appliances. Such pro- involved disputes regarding durable medical equipment. The current rule
vider manual may be obtained by writing to the Computer Sciences Corpo- also lends itself to abusive billing practices since it permits health provid-
ration, Health and Administrative Services Division, 800 North Pearl ers to prescribe higher priced items that are not medically justified in order
Street, Albany NY 12243. If the item is not listed in such manual or if no to generate higher fees and profits rather than lower priced items of equal
price is listed in the manual, the fee payable, in accordance with Medicaid medical efficacy.
rules, shall be the lesser of: The adoption by the Superintendent of an established fee schedule that

(1) the acquisition cost (i.e. the line item cost from a manufacturer or is updated as necessary to reflect increased costs and to include newer
wholesaler net of any rebates, discounts or other valuable considerations, products as they are developed will provide for more timely payment of
mailing, shipping, handling, insurance costs or any sales tax) to the pro- health care provider charges and result in a significant reduction in litiga-
vider plus 50%; or tion costs that are being incurred due to the variable nature of the current

(2) the usual and customary price charged to the general public. fee schedule rule used to establish these costs. Utilization of the estab-
(b) [The conversion factor applicable to prosthetic and orthotic appli- lished New York State Medicaid fee schedules for durable medical equip-

ance supplies and services is 1.55. ment, medical/surgical supplies, orthopedic footwear and orthotic and
(c) The Statewide Maximum Fee is as set forth in the New York State prosthetic appliances should significantly reduce the number of disputes

Orthotics, Prosthetics and Stock Orthoses Fee Schedules published and between insurers and health care providers, resulting in more uniform,
amended by the Bureau of Medicaid, State of New York Department of efficient and cost effective processing and payment of no-fault claims.
Health. A cost comparison, utilizing the data of a major New York insurer,

(d)]The maximum permissible monthly rental charge for [prosthetic demonstrated that during a one year period, of the top 25 most frequently
and orthotic appliance] such equipment, [and] supplies and services pro- prescribed and billed items, an annual cost savings of over $1,000,000
vided on a rental basis [is one ninth of the maximum permissible charge for would be realized for that insurer if the Medicaid fee schedule was used in
purchase of the appliance or supplies, provided further that the maximum place of the fee schedule that is currently in use for the reimbursement of
total charge is 12 times the maximum permissible monthly rental charge] durable medical equipment. That savings would be in addition to reduced
must not exceed the lower of the monthly rental charge to the general litigation costs for both providers and insurers that are being incurred due
public or the price determined by the New York State Department of to the inconsistent fees that are being charged under the current rule. These
Health area office. The total accumulated monthly rental charges may not savings can contribute to a stabilization of no-fault claim costs resulting in
exceed the fee amount allowed under the Medicaid fee schedule. lower premiums for policyholders. Cost savings aside, use of an estab-
Text of proposed rule and any required statements and analyses may lished fee schedule with which DME providers are already familiar and
be obtained from: Anna Lemecha, Insurance Department, 25 Beaver St., accustomed to should result in fair and consistent billings and quicker
New York, NY 10004, (212) 480-5128, e-mail: alemecha@ins.state.ny.us payment, with fewer disputes over the amount charged.
Data, views or arguments may be submitted to: Same as above. Accordingly, the Department is proposing the adoption of the fee
Public comment will be received until: 45 days after publication of this schedule set forth in the New York State Medicaid Management Informa-
notice. tion System Provider Manual for durable medical equipment, medical/

surgical supplies, orthopedic footwear, and orthotic and prosthetic appli-Regulatory Impact Statement
ances as the schedule that would be utilized for fees payable for the1. Statutory authority: Sections 201 and 301 authorize the Superinten-
purchase and rental of durable medical equipment, medical/surgical sup-dent to prescribe regulations interpreting the Insurance Law and to effectu-
plies, orthotic footwear and orthotic and prosthetic appliances.ate any power granted under the Insurance Law and to prescribe forms or

otherwise make regulations. Section 2601 prohibits insurers from engag- Too often, no-fault patients are being subjected to unnecessary treat-
ing in unfair claim settlement practices and requires insurers to adopt and ment and testing by various health care specialists operating within a clinic
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structure. These clinics employ health care providers in a multi-specialty workers’ compensation system provides for direct control and review of
setting. In some instances, lay persons control the clinics in order to engage patient care and billing procedures. In contrast, statutory no-fault health
in fraudulent or abusive practices. In others, the employment of health care care services are provided in an unmanaged environment. Adopting that
providers from various specialties provides the clinic with an incentive to approach would continue to produce inconsistent charges and continued
maximize its revenues at the expense of the no-fault system. At times, disputes over the amount to be charged. Therefore, the Department is
treatment and testing is provided, not for the benefit of the patient, but to proposing the adoption of the New York State Medicaid Schedule, a
increase the profitability of the practice providing the care. The amend- widely used schedule that is applicable to durable medical equipment and
ment would base the fee upon the specialty of the treating provider rather supplies. By using the durable medical equipment and supply fee schedule
than the billing provider, establishing parity between the independent developed for the New York State Medicaid program, the processing of
provider and the multi-specialty practice and reducing the financial incen- no-fault claims should become more uniform, cost-effective and efficient.
tive for multi-specialty practices to employ various health care providers in The provision that bases the fee to be charged upon the specialty of the
order to charge higher fees for services rendered. treating provider rather than the specialty of the billing provider will

address billing abuses and discourage the establishment of multi-specialtyAbuses by these types of clinics would also be addressed by defining
practices solely for the purpose of engaging in abusive billing practices. Itthe term “active and personal supervision” in order to limit the number of
assures that charges are consistent with those charged by providers whoindividuals a health provider can supervise. This will help to curtail the
operate independently of multi-specialty practices. The alternative is main-amount of unnecessary treatments and diagnostic testing that is currently
tenance of the status quo, which encourages abusive practices, includingbeing provided to no-fault patients that results from the practice of having
the establishment of medical “mills”.a physician supervising an excessive number of actual treating providers in

order to generate billings at higher fee rates. Similarly, defining the term “active and personal supervision” will
establish reasonable limits that will serve to improve the quality of careThis amendment also conforms the payment provision for prescription
that is provided to accident victims and will discourage abusive practicesdrugs with section 5102 of the Insurance Law by expressly disallowing
designed solely to generate income without regard to patient care andreimbursement for “over the counter” medications; and slightly increases
thereby to exploit the no-fault system. Again, the alternative is mainte-the fee for dispensing prescription drugs.
nance of the status quo, which has resulted in minimally supervised healthThe amendment also clarifies and expands the use of the Concurrent
care providers, who are often deployed in order to maximize the profits ofCare rule, derived from General Ground Rule Six of the Workers’ Com-
the medical practice with little regard for the quality of care provided.pensation Board fee schedule, as also being applicable to health services

9. Federal standards: There are no minimum standards of the federalprovided by non-physicians. This will help to eliminate exploitation of fee
government for the same or similar subject areas.schedule rules by certain providers who refer patients to other health care

10. Compliance schedule: The implementation date of this amendmentproviders in order to circumvent fee schedule provisions that limit their
provides enough lead time for insurers, self-insurers and health care prov-fees. These referrals often inconvenience patients unnecessarily and result
iders to obtain copies of the New York State Medicaid fee schedule forin increased costs for the no-fault system.
medical equipment and familiarize themselves with the fees contained4. Costs: This rule imposes no compliance costs upon state or local
therein. This proposal becomes effective upon the publication of adoptiongovernments unless they are self-insured for no-fault insurance.
in the State Register. The self-insurers, insurers, and health-care providersInsurers, self-insurers and health care providers who provide services
should now be obtaining copies of the New York State Medicaid feeunder the no-fault system must acquire a New York State Medicaid fee
schedule for medical equipment and to familiarize themselves with theschedule from the New York State Department of Health, currently at a
fees contained therein.cost of $20, if they do not possess such schedules.
Regulatory Flexibility AnalysisHealth care providers and medical supply companies that are subject to

This rule applies to property/casualty insurance companies licensed tothe provisions of this Part will be required to use the New York State
do business in New York State and self-insurers, none of which fall withinMedicaid fee schedule for durable medical equipment, medical/surgical
the definition of “small business” contained in section 102(8) of the Statesupplies, orthopedic footwear and orthotic and prosthetic devices. This
Administrative Procedure Act, because there are none which are bothmay result in a reduction in revenue for some of those providers and
independently owned and have under 100 employees.companies to the extent that they provide services to motor vehicle acci-

dent victims and charge fees in excess of those allowed by the Medicaid Self-insurers typically have to be large enough to have the financial
schedule. However the use of this schedule should result in their incurring ability to self insure losses and the Department has never been provided
lower costs in processing claims by eliminating disputes as to the value of information to indicate that any of the self-insurers are small business.
claims thereby reducing litigation costs and resulting in more timely pay- Some local governments are self-insured for no-fault benefits and those
ment of bills. entities will have to comply with the requirements of this part.

5. Local government mandates: Some local governments are self- There are also some health care providers and medical supply compa-
insured for no-fault benefits and those entities will have to comply with the nies who are subject to the provisions of this Part and who may be
requirements of this part. considered small businesses. They will be required to use the New York

State Medicaid fee schedule for durable medical equipment, medical/6. Paperwork: There are no additional paperwork requirements gener-
surgical supplies, orthopedic footwear and orthotic and prosthetic devices.ated by the amendment to this part.
This may result in a reduction in revenue for some of those providers and7. Duplication: The provisions of this Part will not duplicate any
companies to the extent that they provide services to motor vehicle acci-existing federal or state rule.
dent victims and charge fees in excess of those allowed by the Medicaid8. Alternatives: The alternative of allowing the current rule for the
schedule. However the use of this schedule should result in their incurringreimbursement of durable medical equipment and supplies to remain in
lower costs in processing claims by eliminating disputes as to the value ofeffect is no longer a viable option. The current rule fails to establish
claims thereby reducing litigation costs and resulting in more timely pay-definitive values for the cost of durable medical equipment and supplies,
ment of bills.resulting in frequent fee disputes that proceed to no-fault arbitration or the

Health care providers who are considered small businesses will also becourts for resolution where rulings have been inconsistent and fail to
subject to the provision which bases the fee to be charged upon theprovide guidance with regard to proper billing. The current fee schedule
specialty of the treating provider rather than the specialty of the billingalso lends itself to abusive billing practices since it encourages health
provider and to the new definition of “active and personal supervision”.providers to seek the most expensive items to prescribe in order to generate
These amendments are intended to reduce the financial incentive to estab-higher fees and profits.
lish “medical mills” which engage in abusive billing practices. TheseChapter 892 of the Laws of 1977 recognized the viability of establish-
businesses are often established to generate income without regard toing schedules of maximum permissible charges for professional health
patient care, thereby exploiting the no-fault system. While they will poten-services payable under the no-fault insurance system in order to contain the
tially lose jobs and revenue because of these changes, that lost revenue forcost of no-fault insurance. The Superintendent is required to adopt the fee
the “medical mills” will result in premiums savings for insureds.schedules promulgated by the Chair of the Workers’ Compensation Board
Rural Area Flexibility Analysisfor various medical procedures. The Chair has not created a fee schedule

for durable medical equipment. Under the workers’ compensation system, 1. Types and estimated numbers of rural areas: Insurers and self-
the amount payable by an insurer is the cost of an item, which can vary insurers subject to this Part do business in every county in this state,
depending upon the supplier. While this procedure has proven its effective- including rural areas as defined under Section 102(13) of the State Admin-
ness in the workers’ compensation system, it is important to note that the istrative Procedure Act.
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2. Reporting, recordkeeping and other compliance requirements; and shall not be unreasonably denied the ability to participate in such program
professional services: There are no additional reporting, recordkeeping or as a work activity assignment made in accordance with the provisions of
other compliance requirements generated by the amendment to this part. It this Part. A social services district may deny such participation based
is not expected that professional services will be required to comply with upon consideration of factors including, but not limited to:
the provisions of this Part. (a) the determination that the student voluntarily quit a job or

3. Costs: This rule imposes no compliance costs upon state or local reduced earnings to qualify for initial or increased public assistance as
governments unless they are self-insured for no-fault insurance. determined in accordance with section 1300.13 of this Part;

Insurers, self-insurers and health care providers who provide services (b) that a job or on-the-job training position that is comparable to
under the no-fault system must acquire a New York State Medicaid fee the work-study, internship, externship or other work placement cannot
schedule from the New York State Department of Health. However, all reasonably be expected to exist in the private, public, or not-for-profit
entities affected by this part should incur lower costs in processing claims sector;
since the use of the fee schedule should eliminate disputes as to the value (c) that the student is not maintaining a cumulative C average (or
of claims reducing litigation costs and resulting in more timely payment of its equivalent), which may be waived by the district for cases of undue
health care provider charges. hardship based on the death of a relative, the personal injury or illness of

4. Minimizing adverse impact: The provisions of this Part apply to the student or other extenuating circumstances as determined appropriate
insurers, self-insurers and health care providers that do business through- by the district;
out New York State, including rural areas and it does not impose any (d) failure of the institution or student to monitor and report to the
adverse impact on rural areas. social services district monthly, or as otherwise reasonably required by the

5. Rural area participation: Notice of the Department’s intention to district, information regarding the student’s attendance and performance
amend this Part was included in the Department’s Regulatory Agenda related to the work placement. Failure of the institution to monitor and
which was published in the January, 2003 and June, 2003 issues of the report student attendance and performance shall be cause for the district
State Register. The rule is being proposed as a result of suggestions made to reasonably deny approval of the student’s participation in such pro-
by insurers and No-Fault arbitrators and in recognition of the need to grams as a work activity;
address abusive practices. The changes contained in the proposal have (e) failure of the student to progress toward the completion of a
been discussed with the New York State Medical Society. course of study without good cause as determined by the social services
Job Impact Statement district; and,
The proposed amendment should have minimal adverse impact on jobs or (f) that the student had previously enrolled in a work-study, in-
economic opportunities in New York State since it simply establishes the ternship, or other work placement and failed to complete the work place-
use of the New York State Medicaid fee schedule for durable medical ment without good cause as determined by the social services district.
equipment, medical/surgical supplies, orthopedic footwear and orthotic (5) When a social services district assigns a non-graduate student
and prosthetic devices in the payment of no-fault claims and establishes participating in a social services district approved work-study, internship,
reasonable rules for compensation for the treatment of motor vehicle externship or other work placement to work activities in accordance with
accident victims. However, those who have engaged in fraudulent or the provisions of this Part, the district shall make reasonable efforts to
abusive practices resulting from the treatment of motor vehicle accident assign the student to such activities during hours that do not conflict with
victims might lose their jobs as the ability to profit from the operation of his or her academic schedule.
“medical mills” or dishonest medical supply firms is diminished. The (6) The hours of participation by an individual in a work-study,
savings that will result from these changes will generate premium savings internship, externship or other work placement that is part of the student’s
for New York policyholders. curriculum that has been approved by the social services district shall be

included as a work activity within the definition of unsubsidized employ-
ment, subsidized private sector employment, subsidized public sector em-
ployment or on-the-job training pursuant to subdivision (a) of this section.

Paragraph (5) of subdivision (d) of 1300.9 of 12 NYCRR is amended to
read as follows:Department of Labor (5) In assigning to work experience a recipient who is a non-gradu-
ate  student attending CUNY, SUNY or other approved nonprofit educa-
tion, training or vocational rehabilitation agency, the social services dis-
trict [must] shall:PROPOSED RULE MAKING

(i) after consultation with officials of CUNY, SUNY or otherNO HEARING(S) SCHEDULED nonprofit education, training or vocational rehabilitation agency, assign
the student to a work experience site on campus where the recipient isWork Study, Internships, Externships, or Work Replacements for
enrolled, if a work experience assignment approved by the social servicesNon-Graduate Students Receiving Public Assistance
official is available. Where such work experience assignment is not availa-

I.D. No. LAB-12-04-00001-P ble, the social services district shall, to the extent possible, assign the
student to a work experience site within reasonable proximity to thePURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
campus where the recipient is enrolled. Provided, however, in order tocedure Act, NOTICE is hereby given of the following proposed rule:
qualify for a work experience assignment on-campus, or in close proximityProposed action: Amendment of section 1300.9 of Title 12 NYCRR. to campus, a student must have a cumulative C average, or its equivalent.

Statutory authority: Social Services Law, sections 336-c as amd. by L. The social services district may waive the requirement that the student
2002, ch. 100 and 337 as amd. by L. 1997, ch. 436; and Labor Law, section have a cumulative C average or its equivalent for undue hardship based on:
21 as amd. by L. 1997, ch. 436 (a) the death of a relative of the student;
Subject: Work study, internships, externships, or work placements that (b) the personal injury or illness of the student; or
are part of a school curriculum for non-graduate students receiving public (c) any other extenuating circumstances;
assistance. (ii) not unreasonably assign the student to participate in work
Purpose: To incorporate the provision of the amendments to section 336- experience during hours that conflict with the student’s academic sched-
c of the Social Services Law contained in L. 2002, ch. 100 into Labor ule.
Department regulations. Text of proposed rule and any required statements and analyses may
Text of proposed rule: Paragraphs (4) through (7) of subdivision (b) of be obtained from: Stephanie Pardo, Senior Attorney, Department of La-
section 1300.9 of 12 NYCRR are renumbered paragraphs (7) through (10) bor, Counsel’s Office, State Campus, Bldg. 12, Albany, NY 12240, (518)
and new paragraphs (4), (5), and (6) are added to read as follows: 457-4380, e-mail: usbsep@labor.state.ny.us

(4) A non-graduate degree student who is participating in a work-
Data, views or arguments may be submitted to: Same as above.study, internship, externship, or other work placement that is part of the
Public comment will be received until: 45 days after publication of thiscurriculum of a student approved for participation by the City University
notice.of New York (CUNY), the State University of New York (SUNY), another
Regulatory Impact Statementdegree granting institution, or any other education, training or vocational

rehabilitation agency approved by the state or social services district, 1. Statutory authority
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The New York State Department of Labor (the Department) supervises tions are not inconsistent with the previous policy of many social services
the welfare to work programs authorized by the federal “Personal Respon- districts and are currently mandated by state statute.
sibility and Work Opportunity Reconciliation Act of 1997” section 407 of 6. Paperwork
P.L. 104-193 (PRWORA). Section 407 of PRWORA requires the state to The proposed amendment will not require any additional paperwork.
meet federal participation rates by placing recipients of public assistance in Local social services districts and program participants are currently re-
work activities. quired to monitor attendance at work activities; therefore, the proposed

rule does not impose additional requirements.Section 21 of the Labor Law authorizes the Department to supervise
social services districts in the administration of the work programs created 7. Duplication
under title nine-B of the Social Services Law (SSL) including those author- The proposed rule does not duplicate any regulatory provisions.
ized by the federal statute. Section 337 of the SSL vests responsibility for 8. Alternatives
the operation and administration of the work, employment, and training The alternative considered was to implement the statutory changes
programs in the Department. Section 146 of Part B of Chapter 436 of the through a policy guidance issued to the social services districts. The
Laws of 1997 (The Welfare Reform Act) transferred the work programs proposed regulations provide guidance to fair hearing officers on the scope
under title nine-B of the SSL to the Department. Section 335-b of the of authority and discretion given to the social services districts. Regula-
Social Services Law as amended by section 148 of the Welfare Reform Act tions are also more compelling than policy guidance alone and would help
requires social services districts to meet participation rates for recipients of to ensure compliance by the local social services districts.
federal assistance and for recipients of the state assistance programs. 9. Federal standards

The proposed amendments to the regulations of the Department are Federal regulations require each state to engage a minimum percentage
authorized by section 5 of Chapter 534 of the Laws of 2000 which of its total public assistance caseload in certain work activities. While the
amended Social Services Law § 335-b, § 336, and § 336-c to require social federal statute and regulations list allowable work activities, they afford
services districts to consider certain non-graduate work-study programs, states the flexibility to define those activities. This flexibility is intended to
internships, externships and other work placements as qualifying to meet permit states to choose work activities that are most effective in moving
the work requirements for public assistance recipients, and to assign cer- the members of its caseload to self-sufficiency. The statute and proposed
tain non-graduate students to work experience during hours that do not regulations, in keeping with this flexibility, provide that a definition of
conflict with the student’s academic schedule. Social Service Districts “work activities” includes certain non-graduate work-study, internship,
must consider a students academic schedule and strive to avoid work externship and work placement programs.
placement conflicts. The statutory amendments to Social Services Law 10. Compliance schedule
§ 335-b, § 336, and § 336-c were extended until June 30, 2004 by the Social services districts will be able to comply with the regulations
provisions of Chapter 100 of the Laws of 2002. immediately. The governing statute was effective December 4, 2000, and

2. Legislative objectives on December 21, 2000 the Department sent the social services districts a
policy guidance with instructions for implementing the provisions of theIt was the intent of the legislation to facilitate participation by welfare
statute. The Department received no comments from the social servicesrecipients in certain education activities while still allowing them to fulfill
districts regarding the policy guidance. The rule will be effective upontheir public assistance work activity requirements. The revised regulations
adoption. should enable many participants to continue in their educational programs

while maintaining their eligibility for public assistance. Regulatory Flexibility Analysis
3. Needs and benefits 1. Effect of rule
The amendments to the Social Services Law require social services The proposed action does not affect small businesses. All social ser-

districts to allow a public assistance recipient to participate in non-gradu- vices districts will be affected by the rule which places some limits on
ate work-study, internship, externship or other work placement as an district discretion in making work activity assignments for certain public
approved work activity that counts toward the recipient’s work require- assistance recipients. The proposed action requires social services districts
ment. Additionally, the proposed regulations require a social services to consider certain non-graduate work-study programs, internships, extern-
district to make reasonable efforts to assign certain non-graduate students ships and other work placements as qualifying to meet the work require-
to public assistance work activities that do not conflict with the student’s ments for public assistance recipients, and to not assign certain non-
academic schedule. The regulatory amendments are necessary to ensure graduate students to work experience during hours that conflict with the
that, where appropriate, social services districts permit public assistance student’s academic schedule.
recipients attending certain non-graduate work-study programs to count 2. Compliance requirements
those programs as work activities, and to assure that, when feasible, stu- The proposed rule has no effect on small businesses. Social services
dents are not assigned to work activities that conflict with their academic districts will be required to record and monitor certain public assistance
schedule. This will enable participants to continue in their educational recipients’ participation in work-study programs if the work-study is ap-
program rather than having to choose between obtaining their educational proved as a work activity. Districts are currently required to monitor
goals and participating in public assistance work programs. The proposed participation in work activities; therefore, the proposed rule does not
regulation clarifies for social services districts, fair hearings and other impose additional or unique compliance requirements. SUNY and CUNY,
affected individuals when these provisions must be followed and will as well as other education providers, will be required to verify attendance
facilitate appropriate compliance with the statute. It will eliminate some of by affected program participants, but this burden should be primarily
the uncertainty of public assistance recipients who are unsure of whether absorbed by the participants. In addition, the total number of participants at
they will be able to continue in their educational programs. any single institution is likely to be small.

4. Costs 3. Professional services
The proposed rule has no effect on small businesses. Social servicesThere are no significant additional costs that will be incurred as a result

districts will require no additional professional services to comply with theof this regulation. The legislation may have resulted in a small increase in
rule.administrative hearings by individuals who challenge the social services

district’s decision to deny approval of a work-study placement as a public 4. Compliance costs
assistance work activity. The regulations should ultimately minimize the The proposed rule has no effect on small businesses. Social services
number of fair hearings by making it clear that social services districts districts will experience no additional costs as a result of compliance with
have the authority to deny such assignments based on the consideration of the rule.
the factors enumerated in statute and included in the regulations, such as 5. Economic and technological feasibility of compliance
failure of the student or institution to report information regarding the The proposed rule has no effect on small businesses. Compliance with
student’s attendance at the work placement. the proposed rule will be technologically feasible for social services dis-

5. Local government mandates tricts because it will not require changes to existing reporting, tracking or
other systems to accommodate. Additionally, on December 21, 2000 theThese regulations impose an additional mandate on social services
Department sent the social services districts a policy guidance with in-districts by establishing a requirement that the district not unreasonably
structions for implementing the provisions of the statute.deny a non-graduate student’s participation in a work-study program as

6. Minimizing adverse impactcounting toward that student’s public assistance work requirement. Addi-
tionally, districts are now required to make reasonable efforts to assign The proposed rule has no effect on small businesses. Social services
certain students to work activities during hours that do not conflict with the districts will experience no significant economic impact as a result of
student’s academic schedule. These requirements of the proposed regula- compliance with the proposed rule.
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7. Small business and local government participation Text or summary was published in the notice of proposed rule making,
I.D. No. MTV-02-04-00002-P, Issue of January 14, 2004.The proposed rule has no effect on small businesses. Local govern-

ments have an opportunity to participate in rulemaking during the state Final rule as compared with last published rule: No changes.
rulemaking process. Copies of the proposed rule will be made available to Text of rule and any required statements and analyses may be
social services districts and the New York Public Welfare Association for obtained from: Michele Welch, Counsel’s Office, Department of Motor
comment. Vehicles, Empire State Plaza, Swan St. Bldg., Rm. 526, Albany, NY
Rural Area Flexibility Analysis 12228, (518) 474-0871, e-mail: mwelc@dmv.state.ny.us

1. Types and estimates of rural areas Assessment of Public Comment
The proposed regulations will affect the 44 rural social services dis- The agency received no public comment.

tricts in the State.
2. Reporting, recordkeeping and other compliance requirements, and PROPOSED RULE MAKING

professional services NO HEARING(S) SCHEDULED
There are no additional reporting or recordkeeping requirements. Local

social services districts are currently required to monitor participation in Driving Privileges After License Suspension or Revocation
work activities; therefore the proposed rule does not impose additional or I.D. No. MTV-12-04-00002-Punique compliance requirements on rural areas. There are no additional
needs for professional services. PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-

3. Costs cedure Act, NOTICE is hereby given of the following proposed rule:
There are no significant additional costs that will be incurred by rural Proposed action: Amendment of sections 134.7, 135.7 and 140.4 of Title

areas as a result of this regulation. The proposed regulations may result in a 15 NYCRR.
small increase in administrative hearings by individuals who challenge the Statutory authority: Vehicle and Traffic Law, sections 215(a), 530,
social services district’s decision not to approve a work-study placement as 1196(7)(a) and 1198
a public assistance work activity. The regulations should ultimately mini- Subject: Driving privileges after license suspension or revocation.mize the number of fair hearings by making it clear that social services

Purpose: To ensure that inexperienced drivers whose license has beendistricts have the authority to deny such assignments based on the consid-
suspended or revoked do not enjoy the same privileges as more exper-eration of the factors enumerated in statute and included in the regulations
ienced drivers.such as failure of the student or institution to report information regarding
Text of proposed rule: Subdivision (a) of Part 134.7 is amended bythe student’s attendance at the work placement.
adding a new paragraph (12) to read as follows:4. Minimizing adverse impact

(12) The person was the holder of a limited DJ or limited MJ licenseThe proposed amendment will not have an adverse economic impact on
at the time of the violation which resulted in the suspension or revocation.social services districts that serve rural areas.

Subdivision (a) of Part 135.7 is amended by adding a new paragraph5. Rural area participation
(11) to read as follows:On December 21, 2000 the Department sent the social services districts

(11) The person was the holder of a limited DJ or limited MJ licensepolicy guidance with instructions for implementing the provisions of the
at the time of the violation which resulted in the suspension or revocation.statute. The Department received no comments for changes to the policy

Subdivision (c) of Part 140.4 is amended by adding a new paragraphfrom rural areas.
(11) to read as follows:Job Impact Statement

(11) The person was the holder of a limited DJ or limited MJ license1. Nature of impact at the time of the violation which resulted in the revocation.
These regulations will have no effect on jobs and employment opportu- Text of proposed rule and any required statements and analyses maynities. The regulations specify the treatment of certain activities to the be obtained from: Michele Welch, Counsel’s Office, Department of Mo-extent they are considered a work activity for public assistance recipients.

tor Vehicles, Empire State Plaza, Swan St. Bldg., Rm. 526, Albany, NY2. Categories and numbers affected 12228, (518) 474-0871, e-mail: mwelc@dmv.state.ny.us
These regulations should have no effect on jobs or employment oppor-

Data, views or arguments may be submitted to: Sean J. Martin, Assis-tunities.
tant Counsel, Department of Motor Vehicles, Empire State Plaza, Swan St.3. Regions of adverse impact
Bldg., Rm. 526, Albany, NY 12228, (518) 474-0871, e-mail:There will be no adverse effect on jobs or employment opportunities as mwelc@dmv.state.ny.usa result of these regulations in any region of the state.
Public comment will be received until: 45 days after publication of this4. Minimizing adverse impact
notice.There will be no adverse effect on employment opportunities as a result
Regulatory Impact Statementof these regulations. 

1. Statutory authority: Section 215(a) of the Vehicle and Traffic Law
authorizes the Commissioner of Motor Vehicles to enact, amend and
repeal rules and regulations which shall regulate and control the exercise of
the powers of the Department and the performance of the duties of the
officers, agents and other employees thereof.

2. Legislative objectives: The Legislature enacted Chapter 644 of theDepartment of Motor Vehicles Laws of 2002 to institute a graduated license system for new drivers.
Among the many provisions of that law was the creation of a new class of
driver’s license called a limited class DJ or MJ (i.e., “junior”) license. This
class was created to insure that young license applicants are able to acquireNOTICE OF ADOPTION
driving practice and experience while observing certain restrictions in their
driving privileges. The restrictions imposed on limited use junior licen-Putnam County Motor Vehicle Use Tax
sees, and some new restrictions imposed on full junior licensees by the newI.D. No. MTV-02-04-00002-A law, are intended to keep a check on the newest, least experienced drivers,

Filing No. 277 while allowing them some freedom to drive and obtain behind the wheel
Filing date: March 9, 2004 experience so they can learn proper, safe driving techniques. Given this
Effective date: March 24, 2004 intent, it would be incongruous to enable these new drivers to be eligible

for the conditional and restricted use licenses available to more exper-PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
ienced drivers under current Commissioner’s Regulations. If these newcedure Act, NOTICE is hereby given of the following action:
licensees were able to obtain such licenses, there would be no “teeth” in theAction taken: Amendment of section 29.12 of Title 15 NYCRR. new sanctions enacted in the law for traffic violations by new drivers. The

Statutory authority: Vehicle and Traffic Law, sections 215(a) and new licensee would not learn that there are serious consequences for
401(6)(d)(ii); Tax Law, section 1202(c) violating the law, including temporary loss of driving privileges, if he/she
Subject: Putnam County motor vehicle use tax. were able to simply obtain a conditional or restricted license during the
Purpose: To impose the tax. suspension or revocation period of the limited use license.

26



NYS Register/March 24, 2004 Rule Making Activities

3. Needs and benefits: Currently, senior license holders may obtain a Action taken: The commission, on Feb. 11, 2004, adopted an order in
conditional or restricted use license, if they are otherwise eligible under Case 03-V-1473, approving the transfer of RCN Telecom Services, Inc.’s
criteria set forth in the Regulations. This allows them to continue to have (RCN) cable television franchises, certificates and facilities to Carmel
driving privileges, albeit restricted ones, permitting them to drive to work, Cable Television, Inc. (Carmel).
school and medical appointments. Permitting the newest, least experienced Statutory authority: Public Service Law, section 222
drivers to have these same temporary driving privileges could result in the Subject: Transfer of certain cable system facilities, franchises and State
anomaly of providing them with more such privileges during a sanctioned certificates of confirmation.
period than they would have if they had not violated the law. Prohibiting Purpose: To allow Carmel to acquire cable system facilities, franchisesthese drivers from enjoying the conditional and restricted privileges during

and State certificates of confirmation from RCN.their term of sanction will result in emphasizing the punitive consequences
Substance of final rule: The Commission authorized the transfer of cer-of violating the law.
tain cable system facilities, franchises and State Certificates of Confirma-4. Cost: a. regulated parties: None.
tion owned by RCN Telecom Services, Inc. to Carmel Cable Television,b. the agency: None.
Inc., subject to the terms and conditions set forth in the order.c. source: DMV Program Analysis.
Final rule compared with proposed rule: No changes.5. Local government mandates: None.

6. Paperwork: There shall be no additional paperwork requirements Text of rule may be obtained from: Central Operations, Public Service
generated by this amendment. Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-

7. Duplication: This rule does not conflict with or duplicate any State or 1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS
Federal rule. employer ID no. or social security no. is required from firms or persons to

be billed 25 cents per page. Please use tracking number found on last line8. Alternatives: The Department did not consider other alternatives. A
of notice in requests.no action alternative was not considered.

9. Federal standards: The rule does not affect any federal standards. Assessment of Public Comment
10. Compliance schedule: Immediately upon adoption of the rule. An assessment of public comment is not submitted with this notice because

Regulatory Flexibility Analysis the rule is within the definition contained in section 102(2)(a)(ii) of the
A Regulatory Flexibility Analysis for Small Businesses and Local Govern- State Administrative Procedure Act.
ments is not submitted with this proposed rule because it will have no (03-V-1473SA1)
impact on Small Businesses or Local Governments. The rule concerns
driving privileges during periods of license suspension or revocation. PROPOSED RULE MAKING
Rural Area Flexibility Analysis NO HEARING(S) SCHEDULED
A Rural Area Flexibility Analysis is not submitted with this proposed rule
because it will have no adverse or disproportionate impact on rural areas of Charges for Audits of Pole Attachments by The Cable Telecom-
the State. This rule concerns driving privileges during periods of license munication Association of New York, Inc.
suspension or revocation.

I.D. No. PSC-12-04-00003-PJob Impact Statement
A Job Impact Statement is not submitted with this proposed rule because it PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
will have no impact on job creation or development within the State. The cedure Act, NOTICE is hereby given of the following proposed rule:
rule concerns driving privileges during periods of license suspension or Proposed action: The Public Service Commission is considering whetherrevocation. to approve or reject, in whole or in part, a petition filed by the Cable

Telecommunication Association of New York, Inc. seeking an order di-
recting Niagara Mohawk Power Corporation not to charge pole attachers
for certain pole audits.
Statutory authority: Public Service Law, sections 119-a and 66(1)
Subject: Charges for audits of pole attachments.Office of Parks, Recreation and
Purpose: To consider audit charges.Historic Preservation Substance of proposed rule: The Commission is considering whether to
approve or reject, in whole or in part, a petition filed by the Cable Tele-
communication Association of New York, Inc. seeking an order directing
Niagara Mohawk Power Corporation not to charge pole attachers forNOTICE OF EXPIRATION
certain pole audits.

The following notice has expired and cannot be reconsidered unless the Text of proposed rule may be obtained from: Margaret Maguire, Public
Office of Parks, Recreation and Historic Preservation publishes a new Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223,
notice of proposed rule making in the NYS Register. (518) 474-3204
Snowmobile Trail Development and Maintenance Data, views or arguments may be submitted to: Jaclyn A. Brilling,

Acting Secretary, Public Service Commission, Bldg. 3, Empire StateI.D. No. Proposed Expiration Date
Plaza, Albany, NY 12223-1350, (518) 474-6530PKR-36-03-00005-P September 10, 2003 March 8, 2004
Public comment will be received until: 45 days after publication of this
notice.
Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job Impact Statement
Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) ofPublic Service Commission
the State Administrative Procedure Act.
(04-C-0177SA1)

NOTICE OF ADOPTION PROPOSED RULE MAKING
Transfer of Certain Cable System Facilities by RCN Telecom Ser- NO HEARING(S) SCHEDULED
vices, Inc.

Interconnection Agreement between Citizens Telecommunications
I.D. No. PSC-49-03-00011-A Company of New York, Inc. and KMC Telecom V, Inc.Filing date: March 4, 2004

I.D. No. PSC-12-04-00004-PEffective date: March 4, 2004

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action: cedure Act, NOTICE is hereby given of the following proposed rule:
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Proposed action: The Public Service Commission is considering whether PROPOSED RULE MAKING
to approve or reject, in whole or in part, a proposal filed by Citizens

NO HEARING(S) SCHEDULEDTelecommunications Company of New York, Inc. and KMC Telecom V,
Inc. for approval of a mutual traffic exchange agreement executed on Jan.

Basic Rates for Cable Television Service by Time Warner Cable7, 2004.
I.D. No. PSC-12-04-00006-PStatutory authority: Public Service Law, section 94(2)

Subject: Interconnection of networks for local exchange service and ex-
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-change access.
cedure Act, NOTICE is hereby given of the following proposed rule:Purpose: To review the terms and conditions of the negotiated agree-
Proposed action: The commission is considering filings for initial ratesment.
and charges set Jan. 1, 2004 for basic cable television service by TimeSubstance of proposed rule: Citizens Telecommunications Company of
Warner Cable in various municipalities in the Syracuse Division.New York, Inc. and KMC Telecom V, Inc. have reached a negotiated
Statutory authority: Public Service Law, section 225.5agreement whereby Citizens Telecommunications Company of New York,

Inc. and KMC Telecom V, Inc. will interconnect their networks at mutu- Subject: Time Warner Cable basic rates for cable television service.
ally agreed upon points of interconnection to exchange local traffic. Purpose: To review the rates.
Text of proposed rule may be obtained from: Margaret Maguire, Public

Substance of proposed rule: The Commission is considering filings forService Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223,
initial rates and charges set January 1, 2004 for basic cable television(518) 474-3204
service by Time Warner Cable -Syracuse Division, including the Cities ofData, views or arguments may be submitted to: Jaclyn A. Brilling, Oswego, Tompkins, St. Lawrence, Herkimer, Oneida, Madison, andActing Secretary, Public Service Commission, Bldg. 3, Empire State Oneida; the Towns of Brutus, Camillus, Cato, Cicero, Clay, Elbridge,Plaza, Albany, NY 12223-1350, (518) 474-6530 Geddes, Ira, Lafayette, Lysander, Manlius, Marcellus, Onondaga, Otisco,

Public comment will be received until: 45 days after publication of this Pompey, Salina, Skaneateles, Tully, Vanburen, Schroeppel, Lysander, Van
notice. Buren, Cazenovia, Nelson, Fenner, Granby, Hannibal, New Haven, Pa-
Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural lermo, Sterling, Volney, Minetto, New Haven, Oswego, Scriba, Hastings,
Area Flexibility Analysis and Job Impact Statement Parish, Sandy Creek, Richland, Mexico, Caroline, Covert, Danby, Dryden,
Statements and analyses are not submitted with this notice because the Groton, Lansing, Newfield, Ulysses, Lansing, Ithaca, Candor, Altona,
proposed rule is within the definition contained in section 102(2)(a)(ii) of Champlain, Chazy, Ellenburg, Mooers, Canton, Colton, Dekalb, Hermon,
the State Administrative Procedure Act. Hopkinton, Lawrence, Madrid, Norfolk, Parishville, Pierrepont, Potsdam,
(04-C-0240SA1) Russell, Fowler, Gouverneur, Diana, Pitcairn, Lisbon, Morristown, Oswe-

gatchie, Waddington, Bangor, Bombay, Burke, Chateaugay, Constable,
PROPOSED RULE MAKING Fort Covington, Malone, Moira, Westville, Brasher, Lawrence, Louisville,

Massena, Norfolk, Stockholm, Waddington, Champion, Croghan, Den-NO HEARING(S) SCHEDULED
mark, New Bremen, Wilna, Antwerp, Leray, Philadelphia, Theresa, Ad-
ams, Rodman, Ellisburgh, Lowville, Greig, Watson, Martinsburg, NewPension Settlement Loss by Niagara Mohawk Power Corporation
Bremen, Henderson, Brownville, Cape Vincent, Clayton, Hounsfield,I.D. No. PSC-12-04-00005-P
Lyme, Orleans, Alexandria, Watertown, Brownville, Hounsfield, Le Ray,
Pamelia, Rutland, Watertown, Bridgewater, Plainfield, Winfield, Frank-PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
fort, German Flatts, Herkimer, Little Falls, Litchfield, Manheim, Colum-cedure Act, NOTICE is hereby given of the following proposed rule:
bia, Danube, Salisbury, Eaton, Lebanon, Madison, Smyrna, Earlville,Proposed action: The Public Service Commission is considering whether
Earlville, Hamilton, Sherburne, Lewis, Boonville, Lyonsdale, West Turin,to approve or reject, in whole or in part, the memorandum of agreement
Ava, Annsville, Floyd, Lee, Marcy, Trenton, Western, Westmoreland,between Niagara Mohawk Power Corporation and the Department of
Whitestown, Sullivan, Fenner, Vernon, Stockbridge, Lincoln, Verona,Public Service staff resolving all outstanding pension settlement loss is-
Camden, Vienna, West Monroe, Constantia, and Cleveland; and the Vil-sues.
lages of Camillus, Cato, East Syracuse, Elbridge, Fayetteville, Jordan,Statutory authority: Public Service Law, section 66
Liverpool, Manlius, Marcellus, Meridian, Minoa, North Syracuse, Phoe-Subject: Pension settlement. nix, Port Byron, Solvay, Tully, Weedsport, Baldwinsville, Cazenovia,

Purpose: To resolve the ratemaking of the pension settlement loss. Hannibal, Hannibal, Central Square, Pulaski, Parish, Lacona, Mexico,
Substance of proposed rule: The Commission is considering whether to Sandy Creek, Dryden, Freeville, Groton, Trumansburg, Cayuga Heights,
approve, modify or reject, in whole or in part, the proposed Memorandum Candor, Champlain, Mooers, Rouses Point, Canton, Hermon, Norwood,
of Agreement (MOA) between Niagara Mohawk Power Corporation and Potsdam, Gouverneur, Richville, Harrisville, Heuvelton, Morristown,
the Department of Public Service Staff filed February 11, 2004. The MOA Rensselaer Falls, Waddington, Brushton, Burke, Chateaugay, Malone,
proposes to (a) allow the Company to defer and recover $14.5 million of Massena, Castorland, Copenhagen, Croghan, Deferiet, Herrings, Carthage,
the $29.4 million pension settlement loss related to fiscal year 2003; (b) West Carthage, Antwerp, Evans Mills, Philadelphia, Theresa, Mannsville,
require the Company to fund the disallowed portions of the pension settle- Ellisburg, Adams, Lowville, Cape Vincent, Cape Vincent, Chaumont,
ment loss into its pension or OPEB trusts; (c) allow the Company to pre- Clayton, Dexter, Sackets Harbor, Black River, Brownville, Glen Park,
fund the portion of the pension settlement loss that is deferred for later Bridgewater, Dolgeville, Frankfort, Herkimer, Ilion, Mohawk, West Win-
recovery from customers into its pension or OPEB trusts, and earn a return field, Hamilton, Sherburne, Morrisville, Smyrna, Constableville, Boon-
on the pre-funded amounts; and (d) resolve all outstanding issues associ- ville, Port Leyden, Lyons Falls, Dolgeville, Holland-Patent, Chittenango,
ated with Niagara Mohawk’s fiscal year 2003 pension settlement loss Munnsville, Wampsville, Oneida Castle, Canastota, Camden, and Vernon.
petition. Text of proposed rule may be obtained from: Margaret Maguire, Public
Text of proposed rule may be obtained from: Margaret Maguire, Public Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223,
Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223, (518) 474-3204
(518) 474-3204

Data, views or arguments may be submitted to: Jaclyn A. Brilling,Data, views or arguments may be submitted to: Jaclyn A. Brilling, Acting Secretary, Public Service Commission, Bldg. 3, Empire State
Acting Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223-1350, (518) 474-6530
Plaza, Albany, NY 12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of thisPublic comment will be received until: 45 days after publication of this
notice.notice.
Regulatory Impact Statement, Regulatory Flexibility Analysis, RuralRegulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job Impact StatementArea Flexibility Analysis and Job Impact Statement
Statements and analyses are not submitted with this notice because theStatements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) ofproposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.the State Administrative Procedure Act.

(03-M-0651SA2) (03-V-1407SA1)
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PROPOSED RULE MAKING PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED NO HEARING(S) SCHEDULED

Basic Rates for Cable Television Service by Time Warner Cable Basic Rates for Cable Television Service by Time Warner Cable
I.D. No. PSC-12-04-00007-P I.D. No. PSC-12-04-00009-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule: cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: The commission is considering filings for initial rates Proposed action: The commission is considering filings for initial rates
and charges set Jan. 1, 2004 for basic cable television service by Time and charges set Jan. 1, 2004 for basic cable television service by Time
Warner Cable in various municipalities in the Albany Division. Warner Cable in various municipalities in the Albany Division.
Statutory authority: Public Service Law, section 225.5 Statutory authority: Public Service Law, section 225.5
Subject: Time Warner Cable basic rates for cable television service. Subject: Time Warner Cable basic rates for cable television service.
Purpose: To review the rates. Purpose: To review the rates.
Substance of proposed rule: The Commission is considering filings for Substance of proposed rule: The Commission is considering filing for
initial rates and charges set January 1, 2004 for basic cable television initial rates and charges set January 1, 2004 for basic cable television
service by Time Warner Cable—Albany Division, including the Cities of service by Time Warner Cable—Albany Division, including the City of
Cohoes and Mechanicville; Towns of Brunswick, Waterford, Clifton Park, Amsterdam; the Towns of Niskayuna, Rotterdam, Mohawk, Perth, May-
Halfmoon, Schaghticoke, Stillwater, Saratoga, and Pittstown; and the Vil- field, Florida, Amsterdam, Broadalbin, Root, Galway, and Glen; and the
lages of Waterford, Stillwater, and Valley Falls. Villages of Scotia, Fort Johnson, Hagaman, Fultonville, Fonda,
Text of proposed rule may be obtained from: Margaret Maguire, Public Broadalbin, and Galway.
Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223, Text of proposed rule may be obtained from: Margaret Maguire, Public
(518) 474-3204 Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223,
Data, views or arguments may be submitted to: Jaclyn A. Brilling, (518) 474-3204
Acting Secretary, Public Service Commission, Bldg. 3, Empire State Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Plaza, Albany, NY 12223-1350, (518) 474-6530 Acting Secretary, Public Service Commission, Bldg. 3, Empire State
Public comment will be received until: 45 days after publication of this Plaza, Albany, NY 12223-1350, (518) 474-6530
notice. Public comment will be received until: 45 days after publication of this
Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural notice.
Area Flexibility Analysis and Job Impact Statement Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Statements and analyses are not submitted with this notice because the Area Flexibility Analysis and Job Impact Statement
proposed rule is within the definition contained in section 102(2)(a)(ii) of

Statements and analyses are not submitted with this notice because thethe State Administrative Procedure Act.
proposed rule is within the definition contained in section 102(2)(a)(ii) of(03-V-1454SA1) the State Administrative Procedure Act.
(03-V-1457SA1)PROPOSED RULE MAKING

NO HEARING(S) SCHEDULED PROPOSED RULE MAKING
NO HEARING(S) SCHEDULEDBasic Rates for Cable Television Service by Time Warner Cable

I.D. No. PSC-12-04-00008-P Basic Rates for Cable Television Service by Time Warner Cable
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- I.D. No. PSC-12-04-00010-P
cedure Act, NOTICE is hereby given of the following proposed rule:

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-Proposed action: The commission is considering filings for initial rates
cedure Act, NOTICE is hereby given of the following proposed rule:and charges set Jan. 1, 2004 for basic cable television service by Time
Proposed action: The commission is considering filings for initial ratesWarner Cable in various municipalities in the Albany Division.
and charges set Jan. 1, 2004 for basic cable television service by TimeStatutory authority: Public Service Law, section 225.5
Warner Cable in various municipalities in the Albany Division.Subject: Time Warner Cable basic rates for cable television service.
Statutory authority: Public Service Law, section 225.5Purpose: To review the rates.
Subject: Time Warner Cable basic rates for cable television service.Substance of proposed rule: The Commission is considering filings for
Purpose: To review the rates.initial rates and charges set January 1, 2004 for basic cable television
Substance of proposed rule: The Commission is considering filings forservice by Time Warner Cable—Albany Division, including the City of
initial rates and charges set January 1, 2004 for basic cable televisionRensselaer; the Towns of Schoharie, Cobleskill, Richmondville, Cherry
service by Time Warner Cable—Albany Division, including the Cities ofValley, Esperance, Seward, Middleburgh, Sand Lake, Kinderhook, New
Saratoga Springs, Albany, Schenectady, and Glens Falls; the Towns ofScotland, Stuyvesant, Tusten Town, and Bethlehem; and the Villages of
Wilton, Glenville, Colonie, Guilderland, Knox, Berne, Wright, Milton,Middleburgh, Schoharie, Cobleskill, Richmondville, Cherry Valley,
Malta, Ballston, Charlton, Greenwich, Jackson, Easton, Cambridge, Sara-Sharon Springs, Esperance, Voorheesville, Castleton On Hudson,
toga, Northumberland, Ticonderoga, Putnam, Hague, Whitehall, Moriah,Kinderhook, and Nassau.
Bolton, Horicon, St. Armand, Warrensburg, and Lake George; and theText of proposed rule may be obtained from: Margaret Maguire, Public
Villages of Colonie, Green Island, Altamont, Ballston Spa, Round Lake,Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223,
Greenwich, Cambridge, Salem, Schuylerville, Victory Mills, Ticonderoga,(518) 474-3204
Whitehall, Port Henry, Fort Ann, Lake George, and South Glens Falls.Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Text of proposed rule may be obtained from: Margaret Maguire, PublicActing Secretary, Public Service Commission, Bldg. 3, Empire State
Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223,Plaza, Albany, NY 12223-1350, (518) 474-6530
(518) 474-3204Public comment will be received until: 45 days after publication of this
Data, views or arguments may be submitted to: Jaclyn A. Brilling,notice.
Acting Secretary, Public Service Commission, Bldg. 3, Empire StateRegulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Plaza, Albany, NY 12223-1350, (518) 474-6530Area Flexibility Analysis and Job Impact Statement
Public comment will be received until: 45 days after publication of thisStatements and analyses are not submitted with this notice because the
notice.proposed rule is within the definition contained in section 102(2)(a)(ii) of

the State Administrative Procedure Act. Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
(03-V-1455SA1) Area Flexibility Analysis and Job Impact Statement
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Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.
(03-V-1458SA1)
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