RULE MAKINC(S
ACTIVITIES

Each rule making is identified by an 1.D. No., which consists rates by reference, the most recent revisions to federal regulations at 7 CFR

sections 301.50 through 301.50-10, revised as of January 1, 2004, which
of 13 characters. For example, the I.D. No. AAM-01-96- set forth requirements and restrictions for the movement of host materials.

00001-E indicates the following: Finally, this rule deletes spruce, larch and fir from the list of regulated host

. . . . materials subject to regulation under the quarantine, since the United
AAM -the abbreviation to identify the adopting agency States Department of Agriculture (USDA) has tested and determined that

01 -theSate Register issue number these materials are not a host to the pine shoot beetle.

96 -the year The pine shoot beetle, Tomicus piniperda, an insect non-indigenous to
_ ; the United States, is a destructive wood-boring insect native to Europe.

00001 th.e Depart.ment of State number, assigned upon re‘I'he beetle attacks pine trees by nesting under the bark and feeding on new
ceipt of notice shoots. The resulting damage by the beetle causes shoot and branch mor-

E -Emergency Rule Making—permanent action not tality which affects the growth and appearance of the tree and may eventu-

; ; . _ ally lead to the death of the tree. Although it is a slow-moving pest, the
intended (This character could also be: A for Adop pine shoot beetle is easily spread through the movement of Christmas

tion; P for Proposed Rule Making; RP for Revised trees, nursery stock and pine logs and lumber. The pine shoot beetle was
Rule Making; EP for a combined Emergency and first detected in a Christmas tree farm near Cleveland, Ohio in July of 1992

[ and subsequently spread to other parts of Ohio as well as to sections of
Proposed Rule Making; EA for an Emergency Rule Michigan, Indiana, lllinois, Pennsylvania and New York. On November

Making that is permanent and does not expire 9019 1992, the USDA adopted regulations establishing a pine shoot beetle
days after filing; or C for first Continuation.) quarantine to help prevent the spread of this pest. On November 25, 1992,
. . . . .. the Department, as an emergency measure, adopted section 131.1 of 1
Italics contained in text denote new material. Brackets indi- NYCRR, which incorporated by reference that federal quarantine. This
cate material to be deleted. emergency measure was ultimately adopted as a permanent rule on March
17, 1993.

Based on the facts and circumstances set forth above, the Department
has determined that the immediate adoption of this rule is necessary for the
preservation of the general welfare and that compliance with subdivision
one of section 202 of the State Administrative Procedure Act would be

Depar tment of Agr iculture and contrary to the public interest. The specific reason for this finding is that
M k the failure to immediately incorporate by reference the federal regulations
ar ets which set forth requirements for the movement of host materials and to

extend the quarantine could result in the spread of this pest. The beetle has
already been detected in the Counties of Albany, Broome, Cayuga,

EMERGENCY Chemung, Chenango, Cortland, Delaware, Franklin, Fulton, Greene, Ham-
ilton, Herkimer, Jefferson, Lewis, Madison, Montgomery, Oneida, Onon-
RULE MAKING daga, Otsego, Rensselaer, Saratoga, Schenectady, Schoharie, St. Law-

rence, Schuyler, Seneca, Steuben, Sullivan, Tioga, Tompkins, Wayne and

Pine Shoot Beetle Quarantine Yates. Failure to immediately extend the quarantine to these counties could

I.D. No. AAM-20-04-00009-E result in the spread of the pest beyond those areas. Although the beetle has
Filing No. 517 not as yet been detected in the Counties of Clinton, Essex, Warren, Wash-
Filing date: May 3, 2004 ington and Columbia, extension of the quarantine into these counties
Effectivedate: May 3, 2004 would establish a buffer between infested and uninfested counties, thereby

helping to control the further spread of this pest. These counties are not the
. . : S only counties adjacent to counties in which the beetle has been detected,
ced_ure Act, NOTICE is hereby given of the fOIIO\_ng action: since the Counties of Ulster and Orange are also adjacent to the quaran-
Action taken: Amendment of section 131.1 of Title 1 NYCRR. tined area. However, since the Counties of Clinton, Essex, Warren, Wash-
Satutoryauthoflty.' AgrlCUItUre and Markets LaW, sections 18, 164 and ington and Columbia contain 173 saw mills which process pine |OgS

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-

167 shipped from counties where the beetle has been detected, there is a greater
Finding of necessity for emergency rule: Preservation of general wel-  likelihood that infested materials will be transported to these five counties.
fare. Failure to establish such a buffer by immediately extending the quarantine
Specific reasons underlying the finding of necessity: This rule amends to these counties could result in the spread of the pest through transporta
the pine shoot beetle quarantine in section 131.1 of 1 NYCRR by ex- tion of susceptible materials into Vermont and Maszsieheibetss
tending that quarantine to the Counties of Albany, Broome, Cayuga, those uninfested counties in New York which lie sdlolmtie¢bef
Chemung, Chenango, Clinton, Columbia, Cortland, Delaware, Essex, Sullivan, Delaware, Greene and Columbia. The failure tielyimmedia
Franklin, Fulton, Greene, Hamilton, Herkimer, Jefferson, Lewis, Madison, extend the quarantine will promote the spreadtts thigidiecan be
Montgomery, Oneida, Onondaga, Otsego, Rensselaer, Saratoga, Schenec- easily transported on nursery stock, pine logs éndarknber w
tady, Schoharie, St. Lawrence, Schuyler, Seneca, Steuben, Sullivan, Tioga, tached from infested areas to uninfestedvarddsioftosly result
Tompkins, Warren, Washington, Wayne and Yates. This rule also incorpo- in damage to the natural resources of the Stat@|dmtesult in a
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federal quarantine or quarantines by other states which would cause eco-
nomic hardship to the Christmas tree, nursery and forest products indus-
tries throughout New York State. The consequent loss of business would
harm industries which are important to New York State’'s economy and as
such, would harm the general welfare. Given the potential for the spread of

the pine shoot beetle beyond the areas currently infested and the detrimen- NOTICE OF ADOPTION
tal consequences that would have, it appears that this rule should bg, isdictional Classification

|mp|§mented on an emergency baS|s. and without complylng.v.\/lth t.heI.D. NO. CVS-52-03-00004-A

requirements of subdivision one of section 202 of the State Administrative Filing No. 506

Procedure Act, including the minimum periods therein for notice and Filing date: April 30, 2004

comment. Effective date: May 19, 2004

Subject: Pine shoot beetle quarantine. PURSUANT TO THE_ PROVlSlQNS OF THE Sta_te Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Purpose: To prevent the spread of the beetle in the Counties of Albany, Action taken: Amendment of Appendix(es) 1 of Title 4 NYCRR.

Broome, Cayuga, Chemung, Chenango, Clinton, Columbia, Cortland, Del-Statutory authority: Civil Service Law, section 6(1)

aware, Essex, Franklin, Fulton, Greene, Hamilton, Herkimer, Jefferson, Subject: Jurisdictional classification.

Lewis, Madison, Montgomery, Oneida, Onondaga, Otsego, RensselaerPurpose: To classify positions in the exempt class in the Department of

Saratoga, Schenectady, Schoharie, St. Lawrence, Schuyler, Seneca, SteguPlic Service.

ben, Sullivan, Tioga, Tompkins, Warren, Washington, Wayne and Yates; Text was published in the notice of proposed rule making, 1.D. No.
. . . VS-52-03-00004-P, Issue of December 31, 2003.
incorporate by reference, Federal regulations at 7 CFR sections 301.5

; . _"“Final rule compared with proposed rule: No changes.
through 301.50-10, revised as of January 2004, which set forth require-r . of rule may be obtained from: Shirley LaPlante, Department of

ments for the movement of host materials; and delete spruce, larch and figjyi| service, State Campus, Albany, NY 12239, (518) 457-6210, e-mail:
from the list of regulated host materials subject to regulation under the pinesjl@cs.state.ny.us
shoot beetle quarantine. Assessment of Public Comment

The agency received no public comment.

Department of Civil Service

Text of emergency rule: Section 131.1 of Title 1 of the Official Compila-
tion of Codes, Rules and Regulations of the State of New York is amended NOTICE OF ADOPTION

to read as follows: Jurisdictional Classification

Pine Christmas trees, pine nursery stock and pine [, spruce, larch and.D. No. CVS-52-03-00005-A
fir] logs and lumber, with bark attached, shall not be shipped, transportedFiling No. 509

or otherwise moved from any point withibany, Allegany, Broome, Filing date: April 30, 2004

CattaraugusCayuga, ChautauquaChemung, Chenango, Clinton, Colum- Effectivedate: May 19, 2004

bia, Cortland, Delaware, Erie, Essex, Franklin, Fulton, GeneseeGreene, PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
Hamilton, Herkimer, Jefferson, Lewis, Livingston, Madison, Monroe, cedure Act, NOTICE is hereby given of the following action:
Montgomery, NiagaraOneida, Onondaga, Oswego, Ontario, Orlean®f- Action taken: Amendment of Appendix(es) 1 of Title 4 NYCRR.

sego, Rensselaer, Saratoga, Schenectady, Schoharie, &. Lawrence, Schuy- Statutory authority: Civil Service Law, section 6(1)

ler, Seneca, Steuben, Sullivan, Tioga, Tompkins, Warren, Washington, Subject: Jurisdictional classification.

Wayne, [and] Wyomingand Yates Counties to any point outside of said Purpose: To classify a position in the exempt class in the State University
counties, except in accordance with 7 CFR sections 301.50 throughOf New York. ) _ _
301.50-10 [(pages 27 - 34) (revised as of January 1, 1g2)s 33 - 41) Text was published in the notice of proposed rule making, 1.D. No.
; S . CVS-52-03-00005-P, Issue of December 31, 2003.
(revised as of January 1, 2004) which is incorporated by reference herein.

. . . Final rule compared with proposed rule: No changes.
Copies of the Code of Federal Regulations may be obtained from the U'sText of rule may be obtained from: Shirley LaPlante, Department of

Government Printing Office, Washington, DC 20402 and the material Civil Service, State Campus, Albany, NY 12239, (518) 457-6210, e-mail:
incorporated by reference herein is available for public inspection andsji@cs.state.ny.us

copying at the offices of the Department of Agriculture and Markets, Assessment of Public Comment
Division of Plant Industry, [Capital Plaza, One Winners Cirt&8 Air- The agency received no public comment.

line Drive, Albany, NY 12235.

NOTICE OF ADOPTION
Th_/snot/ce/s_/ntmded to serve pnly as a notice of emergency adoption. %}Jrisdictional Classification
This agency intends to adopt this emergency rule as a permanent rule an
will publish a notice of proposed rule making in Siate Register at some ::-_?-r]';?\-lo(:\é§;152'03'00006"°‘

; ; ili )

future date. The emergency rule will expire July 31, 2004. Filing date: April 30, 2004
Text of emergency ruleand any required statements and analyses may Effective date: May 19, 2004

be obtained from: Robert Mungari, Director, Division of Plant Industry, PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
Department of Agriculture and Markets, 10B Airline Dr., Albany, NY cedure Act, NOTICE is hereby given of the following action:

12235, (518) 457-2087 Action taken: Amendment of Appendix(es) 1 of Title 4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)

Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural Subject: Jurisdictional classification.

Area Flexibility Analysis and Job | mpact Staterment Purpose: To classify positions in the exempt class in the Department of

Audit and Control.
A Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural Text was published in the notice of proposed rule making, 1.D. No.
Area Flexibility Analysis and Job Impact Statement are not submitted, but CvVS-52-03-00006-P, Issue of December 31, 2003.

will be published in th&®egister within 30 days of the rule’s effective date.  Final rule compared with proposed rule: No changes.
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Text of rule may be obtained from: Shirley LaPlante, Department of
Civil Service, State Campus, Albany, NY 12239, (518) 457-6210, e-mail:
sjl@cs.state.ny.us

Assessment of Public Comment

The agency received no public comment.

NOTICE OF ADOPTION

Jurisdictional Classification
I.D. No. CVS-52-03-00007-A
Filing No. 501

Filing date: April 30, 2004
Effectivedate: May 19, 2004

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Appendix(es) 1 of Title 4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)

Subject: Jurisdictional classification.

Purpose: To delete a position from and classify a position in the exempt
class in the Executive Department.

Text was published in the notice of proposed rule making, 1.D. No.
CVS-52-03-00007-P, Issue of December 31, 2003.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Shirley LaPlante, Department of
Civil Service, State Campus, Albany, NY 12239, (518) 457-6210, e-mail:
sjl@cs.state.ny.us

Assessment of Public Comment

The agency received no public comment.

NOTICE OF ADOPTION

Jurisdictional Classification

I.D. No. CVS-52-03-00008-A
Filing No. 500

Filing date: April 30, 2004
Effectivedate: May 19, 2004

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Appendix(es) 2 of Title 4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)

Subject: Jurisdictional classification.

Purpose: To classify a position in the non-competitive class in the De-
partment of Agriculture and Markets.

Text was published in the notice of proposed rule making, 1.D. No.
CVS-52-03-00008-P, Issue of December 31, 2003.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Shirley LaPlante, Department of
Civil Service, State Campus, Albany, NY 12239, (518) 457-6210, e-mail:
sjl@cs.state.ny.us

Assessment of Public Comment

The agency received no public comment.

NOTICE OF ADOPTION

Jurisdictional Classification

I.D. No. CVS-52-03-00009-A
Filing No. 502

Filing date: April 30, 2004
Effectivedate: May 19, 2004

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Appendix(es) 2 of Title 4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)

Subject: Jurisdictional classification.

Purpose: To classify a position in the non-competitive class in the De-
partment of Family Assistance.

Text was published in the notice of proposed rule making, 1.D. No.
CVS-52-03-00009-P, Issue of December 31, 2003.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Shirley LaPlante, Department of
Civil Service, State Campus, Albany, NY 12239, G28),45Tail:
sjl@cs.state.ny.us
Assessment of Public Comment
The agency received no public comment.

NOTICE OF ADOPTION

Jurisdictional Classification
I.D. No. CVS-52-03-00010-A
Filing No. 503

Filing date: April 30, 2004
Effectivedate: May 19, 2004

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of Appendix(es) 2 of Title 4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)
Subject: Jurisdictional classification.
Purpose: To classify a position in the non-competitive class in the De-
partment of Family Assistance.
Text was published in the notice of proposed rule making, 1.D. No.
CVS-52-03-00010-P, Issue of December 31, 2003.
Final rule compared with proposed rule: No changes.
Text of rule may be obtained from: Shirley LaPlante, Department of
Civil Service, State Campus, Albany, NY 12239, GAB),45hail:
sjl@cs.state.ny.us
Assessment of Public Comment
The agency received no public comment.

NOTICE OF ADOPTION

Jurisdictional Classification

I.D. No. CVS-52-03-00012-A
Filing No. 508

Filing date: April 30, 2004
Effectivedate: May 19, 2004

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of Appendix(es) 2 of Title 4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)
Subject: Jurisdictional classification.
Purpose: To classify a position in the non-competitive class in the Execu-
tive Department.
Text was published in the notice of proposed rule making, 1.D. No.
CVS-52-03-00012-P, Issue of December 31, 2003.
Final rule compared with proposed rule: No changes.
Text of rule may be obtained from: Shirley LaPlante, Department of
Civil Service, State Campus, Albany, NY 12239, @AB),45Mhail:
sjl@cs.state.ny.us
Assessment of Public Comment
The agency received no public comment.

NOTICE OF ADOPTION

Jurisdictional Classification
I.D. No. CVS-52-03-00013-A
Filing No. 510

Filing date: April 30, 2004
Effectivedate: May 19, 2004

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of Appendix(es) 2 of Title 4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)
Subject: Jurisdictional classification.
Purpose: To classify a position in the non-competitive class in the State
University of New York.

Text was published in the notice of proposed rule making, 1.D. No.
CVS-52-03-00013-P, Issue of December 31, 2003.

Final rule compared with proposed rule: No changes.
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Text of rule may be obtained from: Shirley LaPlante, Department of
Civil Service, State Campus, Albany, NY 12239, (518) 457-6210, e-mail:
sjl@cs.state.ny.us

Assessment of Public Comment

The agency received no public comment.

NOTICE OF ADOPTION

Jurisdictional Classification

I.D. No. CVS-52-03-00014-A
Filing No. 511

Filing date: April 30, 2004
Effectivedate: May 19, 2004

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Appendix(es) 2 of Title 4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)

Subject: Jurisdictional classification.

Purpose: To classify positions in the non-competitive class in the Depart-
ment of Family Assistance.

Text was published in the notice of proposed rule making, 1.D. No.
CVS-52-03-00014-P, Issue of December 31, 2003.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Shirley LaPlante, Department of
Civil Service, State Campus, Albany, NY 12239, (518) 457-6210, e-mail:
sjl@cs.state.ny.us

Assessment of Public Comment

The agency received no public comment.

NOTICE OF ADOPTION

Jurisdictional Classification
I.D. No. CVS-52-03-00015-A
Filing No. 505

Filing date: April 30, 2004
Effective date: May 19, 2004

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Appendix(es) 1 and 2 of Title 4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)

Subject: Jurisdictional classification.

Purpose: To classify a position in the exempt class and delete positions
from and classify positions in the non-competitive class in the Executive
Department.

Text was published in the notice of proposed rule making, 1.D. No.
CVS-52-03-00015-P, Issue of December 31, 2003.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Shirley LaPlante, Department of
Civil Service, State Campus, Albany, NY 12239, (518) 457-6210, e-mail:
sjl@cs.state.ny.us

Assessment of Public Comment

The agency received no public comment.

NOTICE OF ADOPTION

Jurisdictional Classification
1.D. No. CVS-52-03-00016-A
Filing No. 507

Filing date: April 30, 2004
Effectivedate: May 19, 2004

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Appendix(es) 1 and 2 of Title 4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)

Subject: Jurisdictional classification.

Text of rule may be obtained from: Shirley LaPlante, Department of
Civil Service, State Campus, Albany, NY 12239, @GAB),45"ail:
sjl@cs.state.ny.us

Assessment of Public Comment

The agency received no public comment.

Department of Correctional
Services

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Library Servicesin Protective Custody
I.D. No. COR-20-04-00001-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: Amendment of section 330.4(f)(1) of Title 7 NYCRR.
Statutory authority: Correction Law, section 112

Subject: Library services in protective custody.

Purpose: To correct limits for library books possessed by protective
custody inmates.

Text of proposed rule: Paragraph (1) of subdivision (f) of section 330.4 is
amended as follows:

(1) Inmates may request and maintduese general library [in their
cells reading material as follows:] books, magazines or newspapkees
cells [(not to exceed an aggregate total of 10, excluding legal materials)]
for a period of at least one week.

Text of proposed rule and any required statements and analyses may

be obtained from: Anthony J. Annucci, Deputy Commissioner and
Counsel, Department of Correctional Services, Bldg. 2, State Campus,
Albany, NY 12226-2050, (518) 457-4951

Data, views or arguments may be submitted to: Same as above.

Public comment will be received until: 45 days after publication of this
notice.

Regulatory Impact Statement

Statutory Authority:

Section 112 of the Correction Law grants to the commissioner of
correction the superintendence, management and control of the correc-
tional facilities in the department and of the inmates confined therein. This
section also assigns to the commissioner of correction the power to make
rules and regulations for the officers and other employees of the depart-
ment and the duties to be performed by them.

Legislative Objective:

By vesting the department and the commissioner with this rulemaking
authority, the legislature intended the department to control library re-
sources and manage allocation of library materials to inmates in protective
custody.

Needs and Benefits:

Subdivision (f) is entitled General Library Services and is intended
only to address that topic. It prescribes for a minimum stock equal to two
books and one periodical for each inmate in protective custody. The
proposed correction to paragraph (1) is necessary because the current
wording “books, magazines or newspapers (not to exceed an aggregate
total of 10, excluding legal materials” refers to an allowance of personal
property, not library materials, and was mistakenly transcribed from the
text limiting the total amount of such personal property items allowed to be
kept in the cell by inmates confined for disciplinary reasons in post-
adjustment status, at section 303.2(c). The only statement in Part 330
properly relating to the allowance of personal property items, which would
include personal books and magazines, appears in subdivision (n) which
says “Inmates will be issued their personal property when assigned to

Purpose: To classify a position in the exempt class and delete a position protective custody status, subject to safety and security considerations.”

from the non-competitive class in the Department of Public Service.
Text was published in the notice of proposed rule making, 1.D. No.
CVS-52-03-00016-P, Issue of December 31, 2003.

Final rule compared with proposed rule: No changes.

4

Paragraph (1) was only intended to specify how long (at least one week)
inmates could keep their share of the library materials.
Costs:
a. To State government: None
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b. To local governments: None. The proposed amendment does not catch limits, possession and sale restrictions and magrfer of taki
apply to local governments. summer flounder, scup and black sea bass.
c. Costs to private regulated parties: None. The proposed amendment 2. Legislative objectives:
does not apply to private regulated parties. It is the objective of the above-cited legislation that DEC manage
d. Costs to the regulating agency for implementation and continuedmarine fisheries to optimize resource use for commercial and recreational
administration of the rule: harvesters consistent with marine fisheries conservation and management
(i) Initial expenses: None. policies and interstate FMPs.
(i) Annual cost: None. 3. Needs and benefits:
Paperwork: Pursuant to § 13-0371 of the ECL, New York State participates in the
a. New reporting or application forms: None. Atlantic States Marine Fisheries Compact administered through the Atlan-
b. Additions to existing reporting or application forms: None. tic States Marine Fisheries Commission (ASMFC) to promote cooperative

c. New or addition record keeping that will be required of the regulated utilization of marine fish species. The principal mechanism for implemen-
party to comply with the rule or prove compliance with the rule: None. tation of cooperative management of migratory fish are the ASMFC’s

Local Government Mandates: Interstate Fisheries Management Plans for individual species or groups c

There are no new mandates imposed upon local governments by thidish. The Fisheries Management Plans (FMPs) are designed to promote the
proposal. The proposed amendment does not apply to local governmentslong term health of these species, preserve resources, and protect the

Duplication: interests of both commercial and recreational fishers. Under the provisions

This proposed amendment does not duplicate any existing State oof the Atlantic Coastal Fisheries Cooperative Management Act
Federal requirement. (ACFCMA), ASMFC determines if states have timely implemented provi-

Alternatives: sions of FMPs with which they are required to comply. If ASMFC deter-

No alternatives are considered feasible. This correction is necessary tdhines a state to be in non-compliance with an FMP, it so notifies the U.S.
obvert the misconception that an inmate can request and maintain up to teffecretary of Commerce. If the Secretary concurs in the non-compliance

items from the library. determination, the Secretary promulgates and enforces a complete prohibi-
Eederal Standards: tion on all fishing for the subject species in the waters of the non-compliant
There are no minimum standards of the Federal government for this orState until the state comes into compliance with the FMP. )

a similar subject area. ECL Sections 13-0340-b, 13-0340-e and 13-040-f, which authorize the
Compliance Schedule: adoption of regulations for the management of summer ﬂounder, scup, and
The Department of Correctional Services will achieve compliance with Plack sea bass, provide that such regulations must be consistent with the

the proposed rule immediately. FMPs for these species adopted by the Atlantic States Marine Fisheries

Regulatory Flexibility Analysis Commission. ASMFC recently amended the FMPs for summer flounder,

scup, and black sea bass by adopting annual quota changes and recrea-

A regulatory flexibility analysis is not required for this proposal since it tional harvest projections. In order to maintain compliance with the FMPs

will not impose any adverse economic impact or reporting, record keeping : . ; .
or other compliance requirements on small businesses or local governdld ACFCMA, states are required to immediately implement these

ments. This proposal merely corrects limits for library books possessed b)phanges by amending their recreational fishing regulations for each of

. p these species.
protective custody inmates. )
Rural Area Flexibility Analysis Under the FMP for summer flounder and scup, ASMFC assigns each

A rural area flexibility analysis is not required for this proposal since it will St;éﬁ asrt]aetlgnggltga{t\gesgxtaé%g(?rh%uregtInaasgﬂ'r?]?r?' ﬁtgr?‘leeclf:gﬂo'iéng?: Lor:-
not impose any adverse economic impact or reporting, record keeping OIghanged and that harvesFt) patterns and rates remaigl the sagme as the previous
other compliance requirements on rural areas. This proposal merely cor )

e ; : ’ year. If the projected harvest for a state exceeds that state’s assigned quota,
r;‘z)tslrlr',?g;f‘g;tgfgtbmks possessed by protective custody inmates. . 1310 i required to amend its harvest regulations so that they are

= T . . . . sufficiently restrictive to prevent the state from exceeding of its assigned
A job impact statement is not submitted because this proposed rule willy ota. ASMFC reviews each state’s regulations and must determine that
have no adverse impact on jobs or employment opportunities. This propothey are compliant with the FMP. Accordingly, failure to timely adopt
sal merely corrects limits for library books possessed by protective custodyeyised 2004 regulations may result in a non-compliance determination by
Inmates. ASMFC and the Secretary of Commerce, and the imposition of a total
closure of fishing for summer flounder, scup and/or black sea bass in New
York State, with significant adverse impacts to the state’s economy.
New York’s projected harvests for summer flounder and scup in 2004
exceed the state’s assigned quotas by 48.5% and 58%, respectively. The
. regulatory changes in this emergency rule are calculated, and have been
Department Of EnV| ronmental approved by ASMFC, to achieve a 58% reduction for scup. The regulatory
H changes in the emergency rule are calculated to achieve a 20% reduction
Conservatl on for summer flounder. The Department is proposing to ASMFC that the
New York 2004 recreational harvest projection for summer flounder be
based on an average of the estimated harvest for 2001-2003, rather than on
REGULATORY IMPACT STATEMENT, Cnchanged over this thres year period, and the recreational harvest ext
REGULATORY FLEXIBILITY mate, which is derived from a federal su’rvey that is not statistically reliable
ANALYSIS, RURAL AREA at the individual state level, has fluctuated significantly over the period.
FLEXIBILITY ANALYSISAND/OR basing s, harvest projection on & mere. reliaple.and stable fhree year
JOB IMPACT STATEMENT average of harvest estimates, resulting in a 20% reduction requirement for

. . - - 2004.
Recreational Harv Possession of MarineFi i .

ecreational Harvest and Po on of Marine Fish Species The FMP for black sea bass calls for annual adjustments to common
I.D. No. ENV-19-04-00003-EP . _ coastwide regulations that are calculated to hold coastwide harvest within
Thisregulatory impact statement, regulatory flexibility analysis, rural the allowed annual quota. For 2004, a two-week closure between Septem-

area flexibility analysis and/or job impact statement pertain(s) to a ber 1 and October 31 is required, with a recommended closure of Septem-
notice of emergency/proposed rule making, I.D. No. ENV-19-04-00003- ber 6 through September 21. The emergency rule changes New York’s

EP, printed in th&ate Register on May 12, 2004. closure period from September 1 through September 16 to September 23
Regulatory Impact Statement through October 7. This change is required to minimize the economic
1. Statutory authority: impact that would otherwise occur due to concurrent summer flounder and
Environmental Conservation Law (ECL) Sections 13-0340-b, 13- black sea bass closures on and immediately following September 6.
0340-e and 13-0340-f authorize the Department of Environmental Conser- The promulgation of this regulation on an emergeneygdxsssy
vation (DEC or Department) to establish by regulation, open season, size, in order for the Department to maintain coniplthecEM®s for
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summer flounder, scup, and black sea bass and to avoid closure of these longer open season (appréxinaatitly)dnay mitigate the adverse
fisheries and the economic hardship that would be associated with such impact of the higher size limit and lower possession limi
closure. Specific major changes to the regulations include the following  Raising the size limit, however, fails to accrue the benefits associated
items: with maintaining a 17" minimum, as noted in 1(a) above. There will likely
Summer Flounder be a significant increased impact resulting from the combination of raising
Implement an open season of May 15 to September 6 for the summethe size limit and reducing the possession limit to 3. The longer open
flounder recreational fishery. The current fishing season for summer floun-season may not sufficiently constrain the harvest to keep New York within
der is open year-round. Lower the recreational possession limit from 7 fishits allowable harvest limit.
per person per trip to 3 fish per person per trip. (2) Implement a 20% reduction in harvest while increasing size limit to
Scup 17.5" or 18". This option would allow for a longer open season and/or a
Implement an open season from June 16 through October 17 anchigher possession limit than the proposed rule and the 48.5% reduction
November 1 through November 30 for the scup recreational fishery. Theoptions. Accordingly, it would reduce the economic impacts associated
current fishing season for scup in New York is open year round. Lower thewith a 48.5% reduction. Increasing the minimum size limit allows for a
recreational possession limit from 50 fish per person per trip to 20 fish perlonger open season, which may mitigate the adverse impact of the higher
person per trip. Increase the recreational minimum size limit from the size limit. Raising the size limit, however, fails to accrue the benefits
current 10 inches to 11 inches total length. associated with maintaining a 17" minimum, as noted in 1(a) above. There
Black sea bass will likely be an increased impact resulting from raising the size limit. The
Implement an open season for black sea bass from October 8 to Segonger open season may not sufficiently constrain the harvest to keep New
tember 23 for the recreational black sea bass fishery. The current fishingYork within its allowable harvest limit.
season for black sea bass is open January 1 to September 1 and SeptemberThe basis of a 20% reduction (as opposed to 48.5%) is that the MRFSS

16 to November 30. does not produce statistically valid estimates of catch and effort when
4. Costs: estimates are disaggregated by state. Consequently, for this approach, New
(a) Cost to State government: York would use the average annual fluke harvest over the past three years
There are no new costs to state government resulting from this action. (during which our regulations were essentially unchanged), rather than
(b) Cost to Local government: New York’s landings from only 2003, as the basis of projecting 2004
There will be no costs to local governments. landings.

(c) Cost to private regulated parties: (3) No Action (no amendment to regulations).

There are no new costs to regulated parties resulting from this action. ~The “no action” alternative would prevent any short term adverse
Certain regulated parties (Party/charter vessels, Bait and tackle shops) maiynpacts to the fishery from regulations. This option would likely resultin a
experience some adverse economic effects through lost economic opportuion-compliance determination by ASMFC and NMFS, which would bring

nities. about a federal closure of all fishing for summer flounder in New York
(d) Costs to the regulating agency for implementation and continuedunder ACFCMA.

administration of the rule: Scup alternatives:
The Department of Environmental Conservation will incur limited (1) Achieve the 58% reduction called for by ASMFC without increas-

costs associated with both the implementation and administration of theseng size limit,i.e., with season closure and reduced possession limit only.
rules. The implementation costs will be associated with the public notifica- This alternative complies with ASMFC requirements. It meets the reduc-
tion and final adoption of these regulations, and costs relating to thetion by reducing effort, which is the most effective way to avert continuing
expense of updating informational materials and notifying recreational overages. It keeps the size limit at 10", which prevents further displace-
harvesters, party and charter boat operators and other recreational supparient of opportunity for participation in harvest from shore to private boat

industries of the new rules. modes.
There will also be additional costs associated with enforcement of these  This option would likely have a significant adverse economic impact
new regulations. on the fishery. At this size limit, lowering the creel limit from 50 to 20
5. Local government mandates: would reduce the open season from year round (current) to August 16 -
The proposed rule does not impose any mandates on local governmenBecember 31 or require a closure from June 1 to Labor Day.
6. Paperwork: (2) Achieve a 58% reduction while increasing size limit to 10.5" or
None. 11.25". These options all comply with the ASMFC requirements. Many in
7. Duplication: the recreational fishing industry suggest ak1@inimum size. An 1%"
The proposed amendment does not duplicate any state or federal reminimum size limit would allow New York to maintain a longer open
quirement. season, which would mitigate adverse economic impacts associated with
8. Alternatives: very large required harvest reduction. A 10.5" minimum would be consis-

The following significant alternatives, listed by species, have been tent with other nearby states’ proposed minimum size limits which would

considered by the Department and rejected for the reasons set forth belov@llow for a uniform minimum size limit throughout the southern New
Summer flounder alternatives: England region. The 10.5" minimum would minimize the further displace-

(1) Implement a 48.5% reduction as calculated by ASMFC, projecting ment of opportunity for participation in shore based scup fisheries, which
New York’s 2004 harvest based on the 2003 landings alone: tend to have access to smaller size fishes. Also, minimal changes in the

The Department considered the following approaches for meeting asize limit increases the probability that New York will be able to manage
48.5% reduction. our recreational fishery at a smaller size limit in future years.

(a) One option would be to achieve a 48.5% reduction without increas- ~ The impact on the fishery will still be severe. Increasing the size limit
ing the size limitj.e., with a season closure and reduced possession limit to only 10.5" would require a substantially reduced fishing season, and
only. Under this approach, New York would meet the reduction by reduc- while increasing the minimum to % would minimize the length of the
ing effort, which is the most effective way to avert continuing overages in required season closure, the large increase in the minimum size limit (from
subsequent years. This approach would keep the size limit at 17", whichthe current 10 to #4") would likely result in a significant loss of opportu-
prevents further displacement of opportunity for participation in harvest hity for participation in harvest for shore-based fishermen. In addition, the
from west to east and inshore to ocean. Also, maintaining the existing sizeextended open season that would be allowed under ¥iemihimum size
limit increases the probability that New York will be able to return to a size limit may not sufficiently constrain the harvest to keep New York within
limit of 16", a size range preferred by all in industry. its allowable harvest limit.

However, this option would have a significant negative economic (3) No Action (status quo regulations).
impact on the recreational fishery. Even after lowering the possession limit ~ This alternative would retain the strong economic viability of the
from 7 (current) to only 2, a very abbreviated (approximat&ynnth) recreational scup fishery. This approach would fail to achieve the 58%
open season would be necessary. reduction required by ASMFC and would likely result in a non-compliance

(b) As an alternative, New York could achieve a 48.5% reduction while determination by ASMFC and NMFS, and a federal closure this summer.
increasing the minimum size limit to 17.5" or 18". Many, though not all, Since New York’s estimated 2003 scup landings were 5,030,575 fish as
industry members have suggested that, if the Department adopts a 48.5%ompared to an assigned quota of only 1,900,000 fish, a significant harvest
reduction strategy, it do so by implementing an 18" minimum size limit reduction is clearly required.
with a 3 fish possession limit and a May 1 - September 15 open season. The 9. Federal standards:

6
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The amendments to Part 40 are in compliance with the ASMFC and for harvest consistent with the capacity of the resouirtesdchsusta
Regional Fishery Management Council FMPs for scup and black sea bass. effort.
The Department has chosen to comply with the FMP for summer flounder 6. Small business and local government participation:
by basing its harvest projection on a more reliable and stable three year The gevelopment of this proposal has drawn upon input from recrea-
average of harvest estimates, resulting in a 20% reduction requirement fofiona| fishermen, recreational fishing industry representatives and the
2004. , Marine Resources Advisory Council, which is comprised of representa-
10. Compliance schedule: ) _ tives from recreational and commercial fishing interests. The proposed
Regulated parties will be notified by mail, through appropriate news regulations are also based upon consultation with and recommendations
releases and via the Department's website of the changes to the regulgeceived from other interested and affected parties, including recreational
tions. The regulations will take effect upon filing with the Department of fishing organizations, party and charter boat owners and operators, retail

State. and wholesale bait and tackle shop owners and state law enforcement
Regulatory Flexibility Analysis personnel. There was no special effort to contact local governments be-
1. Effect of the regulations: cause the rule does not affect them.

There were 496 licensed party/charter vessels operating in New York 7. Economic and technological feasibility:
during 2003 and an_unknown num_ber_ of retalil and_ wholesale marine bait The Changes required by this action have been determined to be eco-
and tackle shop businesses operating in New York in 2003. Many currentlynomically feasible for the majority of the affected parties. For those pro-
licensed party and charter boat owners and operators, as well as bait angbsals which are required under federal and interstate fishery management
tackle shops, will be affected by these regulations. The regulations will pjans, the Department does not have any discretion regarding this eco-
likely result in a short term reduction in allowable catch or availability of nomic impact. New York must comply with the provisions of the FMPs or
marine fisheries resources for the affected parties. This may result in &ace Federal sanctions.
lower number of fishing trips and/or lower bait and tackle sales during the  There is no additional technology required for small businesses, and

upcoming fishing season. However, over the long term, these short terMy,;q action does not apply to local governments, so there are no economic
losses in participation and sales will be offset by the restoration of fishery ,, technological impacts for any such bodies.

stocks and an increase in yield from well-managed resources. . .
There are no local governments involved in the recreational fish har- Rural Area F/EXIbI/ItyAI_7a/ySIS . . .
vesting business, nor do any participate in the sale of marine bait fish or’ N Department of Environmental Conservation has determined that this

tackle. Therefore, no local governments are affected under these proposedle Will not impose an adverse impact on rural areas. There are no rural
areas within the marine and coastal district. The summer flounder, scup

reggfaggrr:]sb”ance requirements: and black sea bass fisheries directly affected by the emergency rule are
None. entirely located within the marine and coastal district, and are not located
3. Professional services: adjacent to any rural areas of the state. Further, the emergency rule does
None. not impose any reporting, recordkeeping, or other compliance require-

ments on public or private entities in rural areas. Since no rural areas will
be affected by the emergency amendments of Part 40, a Rural Area Flexi-
bility Analysis is not required.

4. Compliance costs:

There are no initial capital costs that will be incurred by a regulated
business or industry to comply with the proposed rule.

The annual cost of continuing compliance may take the form of lost JOb /mpact Statement _ _
income if the sales of marine bait fish or tackle declines or if fewer ~ The Department of Environmental Conservation (Department) has de-
fishermen take trips aboard marine party and charter vessels. Some of th€rmined that this rule will not have a substantial adverse impact on jobs
proposed regulations will likely result in a short term reduction in allowa- and employment opportunities. Therefore, a job impact statement is not
ble catch or availability of marine fisheries resources for the affected required.
parties. It is not known if fishermen will take fewer trips or if they will There were 496 licensed party/charter vessels operating in New York
purchase less bait and tackle as a result of the shorter seasons, higher sidaring 2003 and an unknown number of retail and wholesale marine bait
limits or lower possession limits, or if they will instead re-direct their and tackle shop businesses operating in New York in 2003. Many currently
fishing effort towards other species. licensed party and charter boat owners and operators, as well as bait and

The maintenance of long term sustainable fisheries will have a positivetackle shops, will be affected by these regulations. The regulations will
affect on employment for the fisheries in question including party and likely result in a short term reduction in allowable catch or availability of
charter vessels, as well as wholesale and retail bait and tackle outlets an@harine fisheries resources for the affected parties. This may result in a
other support industries for recreational fisheries. These regulations ardower number of fishing trips and/or lower bait and tackle sales during the
designed to protect stocks from continued over harvest and to rebuild thempcoming fishing season.

for future utilization. Failing to take these appropriate actions to protect The purpose of these regulations is to cersragsttof certain
our natural resources could cause the complete collapse of a stock and have marine fish species to reduce fishing metaldystoek biomass.
a severe adverse impact on the commercial and recreational fisheries for The potential short term impact of these regulagidhatrsame
that species, as well as the supporting industries for those fisheries. recreational party and charter boat owners erpeténceestuc-
5. Minimizing adverse impact: tions in customers. It is possible that some jobs and employment opportu-

The purpose to these regulations is to constrain the recreational harvesiities associated with party and charter boat operations could be lost as a
of these species by reducing the length of the fishing season, increasingesult of the restrictions imposed by the proposed regulations. However,
minimum size limits and lowering possession limits for recreational fisher- based on outreach with members of the recreational fluke and scup fisher-
men. The impact of these regulations will be minimized by adjusting and ies, the Department does not anticipate that there will be any substantial
coordinating fishing seasons to maintain recreational fishing opportunitiesloss of jobs as a result of the proposed changes. Moreover, in the long term,
for some species when others are closed, and by implementing seasoaifie effect of this proposed rule on jobs and employment opportunities will
closure and size and possession limit options throughout the marine districbe positive. Protection of the fluke and scup fisheries is essential to the
that will not unduly affect some fishing modes and geographic areas moresurvival of the party and charter boat operations that participate in these

than others. fisheries.

The maintenance of long term sustainable fisheries will have a positive The maintenance of long term sustainable fisteerées pasitive
affect on employment for the fisheries in question, including party and affect on employment for the fisheries in questiorg pety and
charter boat fisheries as well as wholesale and retail outlets and other charter boat owners and operators, wholesaleaarahdetaitkle
support industries for recreational fisheries. The purpose of the rule is to outlets and other support industries foatéstesies Over the long
constrain harvest of these species to allow the stocks to rebuild to higher term, these short term losses in participksowitite ©ffset by the
sustainable levels. There is no means to eliminate the potential for short restoration of fishery stocks and an incrddsennwadlmanaged
term economic losses while attempting to rebuild over harvested stocks of resources. These regulations are designemttphaiectentinued
fish. Failing to take these appropriate actions to protect our natural re- over-harvest and to rebuild them for futuwe. [Riikiat to take these
sources could cause the complete collapse of a stock and have a severe appropriate actions to protect our natural részausedtemebm-
adverse impact on the commercial and recreational fisheries for that spe- plete collapse of a stock and have a sevepaatvardeicommer-
cies, as well as the supporting industries for those fisheries. Regulations cial and recreational fisheries for that speltias,the supporting
are proposed which provide the appropriate level of protection and allow industries for those fisheries.
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Based on the above and Department staff's knowledge and past experi- (d) Each incident or alleged incident involving the theft, loss or possi-
ence with the adoption of finfish rules similar to those contained in this ble diversion of controlled substances shall also be reported to the depart-
proposal, the Department has concluded that there will not be any substarment immediately.
tial adverse impact on jobs or employment opportunities as a consequence Section 80.86 is amended to read as follows:

of these amendments.

Department of Health

REVISED RULE MAKING
NO HEARING(S) SCHEDULED

Treatment of Opiate Addiction
I.D. No. HLT-37-03-00001-RP

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-

cedure Act, NOTICE is hereby given of the following revised rule:

Revised action: Addition of section 80.84 and amendment of section

80.86 of Title 10 NYCRR.

Statutory authority: Public Health Law, sections 3308(2), 3551 and

3352
Subject: Treatment of opiate dependence in an outpatient setting.

Purpose: To allow the treatment of opiate addiction in an office-based

setting while curtailing controlled substance diversion.
Text of revised rule: Section 80.84 is added to read as follows:

80.84 Physicians and pharmacies; prescribing, administering and dis-
pensing for the treatment of narcotic addiction.

Pursuant to the provisions of the federal Drug Addiction Treatment Act
of 2000 (106 P.L. 310, Div. B, Title XXXV, Section 3502(a)), an authorized
physician may prescribe, administer or dispense an approved controlled
substance, and a licensed registered pharmacist may dispense an ap-
proved controlled substance, to a patient participating in an authorized
controlled substance maintenance program approved pursuant to Article
32 of the Mental Hygiene Law for the treatment of narcotic addiction.

(a) An approved controlled substance shall mean the following con-
trolled substance which has been approved by the Food and Drug Admin-
istration (FDA) and the New York State Department of Health for the
treatment of narcotic addiction:

(1) buprenorphine

(b) An authorized physician is a physician registered with the depart-
ment to prescribe, administer or dispense an approved controlled sub-
stance for the treatment of narcotic addiction pursuant to this section and
specifically registered with the Drug Enforcement Administration to pre-
scribe, administer or dispense an approved controlled substance for the
treatment of narcotic addiction, and approved for such purpose pursuant
to the provisions of Article 32 of the Mental Hygiene Law.

(1) The total number of such patients of an authorized physician or
group practice at any one time shall not exceed 30.

(2) A physician must register with the department every two yearsto
provide such treatment. Such registration will be provided at no cost.

(3) An authorized physician prescribing an approved controlled
substance for the treatment of narcotic addiction, in addition to preparing
and signing a prescription in accordance with Section 3335 of the Public
Health Law, shall also write his’her unique DEA identification number on
the prescription.

(c) An authorized pharmacy is a pharmacy registered with the depart-
ment to dispense an approved controlled substance for the treatment of
narcotic addiction.

(1) A pharmacy must register with the department every two yearsto
provide such treatment. Such registration will be provided at no cost.

(2) A pharmacist may dispense an approved controlled substance for
the treatment of narcotic addiction pursuant to a prescription issued by an
authorized physician. Such dispensing shall be in accordance with Section
3336 of the Public Health Law.

(3) A pharmacist dispensing such a prescription shall file the pre-
scription information with the department either electronically in accor-
dance with Section 80.73(c)(2) of this Part, or manually on an approved
departmental form. The pharmacist shall report the practitioner’ s narcotic
addiction treatment registration number in lieu of the practitioner’s Drug
Enforcement Administration registration number.

8

80.86 Records and reports of treatment programs. (a) All persons
approved pursuant to article [28)} of the Mental Hygiene Law to operate
a [substance abusefjemical dependence program,other than authorized
physicians and pharmacists as defined in Section 80.84 of this Part who
are registered with the department to prescribe, administer or dispense
approved controlled substances for the treatment of narcotic addiction,
and who possess a Federal registration by the Drug Enforcement Adminis-
tration, United States Department of Justice to purchase, possess and use
controlled substances shall keep the following records:

(1) records of controlled substances received by approved persons
including date of receipt, name and address of distributor, type and quan-
tity of such drugs received and the signature of the individual receiving the
controlled substance. A duplicate invoice or separate itemized list fur-
nished by the distributor will be sufficient to satisfy this record require-
ment provided it includes all required information and is maintained in a
separate file. In addition, duplicate copies of Federal order forms for
schedule Il controlled substances must be retained; and

(2) records of controlled substances administered or dispensed in-
cluding date of administration or dispensing, name of patient, signature of
person administering or dispensing, type and quantity of drug and such
other information as may be required by this Part.

(b) By the 10th day of each month, a persther than an authorized
physician as defined in Section 80.84(b) of this Part, approved to conduct a
maintenance program pursuant to article [23]Jof the Mental Hygiene
Law, shall file with the department a report summarizing its controlled
substances activity in the preceding month. Such a report shall be on forms
provided by the department and shall include:

(1) an inventory of the quantity of controlled substances on hand at
the commencement and at the conclusion of such month'’s activity;

(2) the date of the inventory;

(3) the signature of the persons performing the inventory;

(4) the total quantity of controlled substances received, the distribu-
tor from whom each order was received, and the form and dosage unit in
which such substance was received;

(5) a separate list of the total quantity of controlled substances
prescribed, dispensed and administered during such month;

(6) total quantity of methadone surrendered to the department for
destruction;

(7) total number of patients treated during the month; and

(8) each incident or alleged incident involving the theft, loss or
possible diversion of controlled substances.

(c) Each incident or alleged incident involving the theft, loss or possi-
ble diversion of controlled substances shall also be reported to the depart-
ment immediately.

Revised rule compared with proposed rule: Substantial revisions were
made in section 80.84(b)(4).

Text of revised proposed rule and any required statements and
analyses may be obtained from: William Johnson, Department of
Health, Division of Legal Affairs, Office of Regulatory Reform, Corning
Tower, Rm. 2415, Empire State Plaza, Albany, NY 12237, (518) 473-
7488, fax: (518) 486-4834, e-mail: regsgna@health.state.ny.us

Data, views or arguments may be submitted to: Same as above.

Public comment will be received until: 30 days after publication of this
notice.

Revised Regulatory |mpact Statement

Statutory Authority:

United States Public Law 106-310, the Children’s Health Act of 2000
was enacted on October 17, 2000. Title XXXV of this law, Waiver Author-
ity for Physicians Who Dispense or Prescribe Certain Narcotic Drugs for
Maintenance Treatment or Detoxification Treatment, is better known by
the short title Drug Addiction Treatment Act of 2000 (DATA).

DATA allows physicians to prescribe and dispense narcotics in Sched-
ules 1ll, IV, and V of the Controlled Substances Act (CSA) that have been
specifically approved by the Food and Drug Administration (FDA) for the
purpose of maintenance or detoxification of opiate addiction.

The drug buprenorphine was just approved by FDA for this purpose.
The federal law supersedes any existing state law that prohibits such
treatment.

New York State Public Health Law, Article 33, Section 3308 states that
the Commissioner is authorized and empowered to make any regulations
necessary to supplement the purpose of Article 33. Section 3351 states that
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the Commissioner shall designate in regulation the name of all controlled approval. Due to the joint application processjehavagk closely
substances appropriate for use in the treatment of opiate addiction. Section together through the registration process.

3352 states that persons certified to operate treatment programs should Both agencies also adopted emergency regulations in the fall of 2002.
follow certain recordkeeping requirements, as the Commissioner shallThe task force ensured the adoption of emergency regulations that meet the

require by regulation. needs and responsibilities of both agencies, while ensuring accessibility of
Legislative Objectives: this new treatment to the citizens of New York State.
Article 33 of the Public Health Law, officially known as the New York Outreach:

State Controlled Substances Act, was enacted to govern and control the DOH met with the pharmaceutical Society of the State of New York
possession, prescribing, manufacturing, dispensing, administering, andPSSNY), as well as the Medical Society of the State of New York
distribution of licit controlled substances within New York State. In the (MSSNY), during the drafting of this regulation. PSSNY did not have
year 2000 a legislative purpose was added to the law to clarify that itspresent any concerns with the regulations. MSSNY was opposed to the
purpose is to allow for the legitimate use of controlled substances, whileconcept of a patient registry. The original regulations contained a require-
curtailing their illicit use. ment for physicians to maintain a registry of the patients whom they were
Needs and Benefits: treating, and to share such registry with the DOH. MSSNY stated that the

Prior to the adoption of DATA, the treatment of opiate addiction was registry requirement might deter patients from seeking such treatment.

limited to authorized methadone clinics and licensed substance abus%‘éitt?r(s)lrf?hzorneceurgz’o?]gH decided to remove the patient registry require-
programs. According to the National Institute of Drug Abuse (NIDA), the 9 )

regulatory burden involved in delivering methadone to opioid-dependent ~ SOSIS: .
individuals has been so heavy that is has prevented expansion of the INiS proposal does not pose any cost to the physician, pharmacy, or the
system. department. The registration of physicians and pharmacies will be pro-

; 0 oS
The result has been a “treatment gap,” which NIDA defines as the vided free of charge. 93% of all pharmacies in the state are already set up to

. S ransmit data to the department electronically in the required format, there-
dlffere_nce between the total number of opioid-dependent persons amCiore only minimal software modification will be necessary. The remaining
those in treatment. In an effort to close the treatment gap, NIDA explored

o .
other strategies and studied the use of other drugs to treat opioid addicti0n7. % submit the data manually on.a departmental form.
Local Government Mandates:

Restrictions were intended to decrease abuse and diversion while permit- The proposed rule does not impose any new programs, services, duties

ting legitimate treatment. However a trea_tment 9ap contlnues_ to e>f|st. or responsibilities upon any county, city, town, village, school district, fire
There are approximately 125 MMTPs in New York State with a license district or other specific district

capacity to treat 46,000, or 23%, of the estimated 200,000 opiate depen- Paperwork: ’

dent patients in New York State. Also, over three-quarters of the MMTPs The Department of Health anticipates a simple registration form for

are located in the New York City area, therefore addicts living in rural hysicians and pharmacies that wish to register for this program. Participa-

areas may not have access to an MMTP. It is also believed that many. 7= h b ;
middle and upper class addicts do not seek enroliment in MMTPs due téﬁon in this program is entirely voluntary. The Department of Health has

the stigma associated with MMTPs p_artnered with OASAS to streamline the registration process for physi-
The DATA expands availability of treatment of opiate dependent pa- cians.

tients allowi hvsici ' ib tic d f iate addicti Ninety-three percent of all New York State pharmacies currently have
lents allowing physicians to prescribe narcotic drugs for opiate addiclion, e capacity to send the department prescription data electronically. The
requiring only self-certification, and moves the treatment of addiction

from the clinic to the private physician’s office and the patient’'s own department can't predict how many pharmacies will participate in this

. o TS g
pharmacy. The law allows qualified physicians to prescribe and dispens«%)rogram' Approximately 60% of the pharmacies in the State have regis

- ered thus far to participate in the Expanded Syringe Access Program
Schedule 1ll, IV, and V narcotics that have been approved by FDA for use ggap) ‘and it is anticipated that participation in this new incentive will be
in maintenance or detoxification treatment. Currently the only such drug

. ’ similar. Those choosing manual submission may simply complete a man-
approved for such use is buprenorphine.

T ) . L N . ual submission form in the same manner they currently utilize for Schedule
Buprenorphine is a partial opioid agonist with a significant potential for | controlled substances and benzodiazepines.

abuse. To meet the legislative purpose of Article 33 and the intent of the  ppysicians who prescribe buprenorphine will be required to keep the

DATA, additional regulations are necessary to ensure buprenorphine is Nokame records they currently maintain for all controlled substances. Physi-

diverted into illegal channels, while ensuring access to care. cians choosing to dispense buprenorphine will be required to submit a
These regulations require that the physician register with the Depart-manual submission form or submit the data electronically, in the same

ment of Health, as well as the Office of Alcohol and Substance Abusemanner as required for pharmacies.

Services (OASAS), to provide such treatment. This will ensure that the  Methadone clinics are currently required to submit dispensing reports

physician possesses the addiction treatment qualifications required byto the department; therefore the collection of dispensing data for drugs that
DATA and is in good standing with respect to adherence to controlled treat addiction is not a new concept.

substance laws. Pharmacies that wish to dispense buprenorphine will also - pypjication:

be required to register with the department. Registered pharmacies will b The requirements of this proposed regulation do not duplicate any other
required to file buprenorphine prescription data with the department in thegiaie or federal requirement.

same manner they currently follow for Schedule Il controlled substances  ajterpatives:

and benzodiazepines. The department will have the capability of monitor- 5 ygh55ed regulation is designed to curtail the potential diversion
ing the utilization of buprenorphine by the analysis of this data in the same; g apise of buprenorphine in this new treatment modality. Bupre-
manner currently utilized for controlled substances with significant abuse norphine is a narcotic with significant abuse potential and will be utilized

potential. in a population of patients who have a prior history of controlled substance

DOH/OASAS Task Force: abuse. The federal law sets basic parameters for such treatment but leaves

In the fall of 2000, the Department of Health (DOH) partnered with the specific oversight up to the individual states. The department believes it is
Office of Alcoholism and Substance Abuse Services (OASAS) to begin in the best interest of public health to monitor the prescribing and dispens-
planning for the implementation of DATA. The agencies established a ing of this drug for this new treatment modality.
joint task force charged with establishing complementary regulations, as  There are no alternatives that would ensure accessibility to treatment
well as a joint application process by which New York State physicians while curtailing the potential for abuse and diversion.
could register to provide this new treatment modality. Federal Standards:

The task force met routinely for over two years. The result was a  The regulatory amendment does not exceed any minimum standards of
streamlined application process by which physicians could register withthe federal government. This amendment does not prohibit the provisions
New York State to provide such treatment, as well as streamlined regulaof the federal DATA, it simply achieves consistency with existing New
tions. York State standards aimed at curtailing the diversion of medication with a

The agencies sent a joint mailing to physicians detailing the regulatoryhigh potential for diversion.
requirements and registration process. The agencies established a joint Compliance Schedule:

registration application by which qualified physicians simply complete the Physicians and pharmacies may begin to redfistetapahntment
joint application and send it to OASAS. Once OASAS reviews and ap- immediately. Once a physician has registered with thiet deptrisn
proves the application, the approved application is sent to DOH for their program, and has received his/her unique ideetifitaéiton num-

9



Rule Making Activities NY S Register/May 19, 2004

ber from the Drug Enforcement Administration (DEA), he/she may begin This proposal will not have a negative impact on obleyame et
to prescribe and/or dispense buprenorphine for the treatment of opiate opportunities. This proposal expands the treathienpbpsimians
addiction. Once a pharmacy has registered with the department for this and pharmacies and is not expected to have imgasingroincr
program, they may begin to dispense buprenorphine for this treatment. decreasing jobs overall.
Revised Regulatory Flexibility Analysis Categories and Numbers Affected:

Effect of Rule: This rule affects the 4,423 pharmacies in New York State. Approxi-

Physician and pharmacy participation in this program is voluntary. mately 93% of the pharmacies are currently submitting controlled sub-
There are currently 72,920 physicians licensed to practice medicine inStance prescription data to the department electronically. o
New York State. According to the New York State Board of Pharmacy, as It is anticipated that a small percentage of the 72,920 physicians in the
of September 2002, there were a total of 4,434 pharmacies in New YorkState will register to participate in this program. Of that number, it is
State. Of these, 62 were sole proprietorship, 274 were partnerships, 72 argxpected that most of the physicians will only perform the prescribing of
small chains (fewer than 3 pharmacies per chain) and the rest were largBUprenorphine. It is expected that a very small percentage of physicians
chains or other corporations (some of which may be small businesses) owill actually_dlspense bup_renorphlne. Most patients will be receiving their
located in public institutions. bupren(_)rphlne from a registered pharmacy.

Compliance Requirements: Regions and Adverse Impact: _ _

Pharmacies that choose to register for this program will be required to__ | N€re are no regions of the State where this rule would have a dispro-
submit the buprenorphine prescription information in the same manner thaPPOrtionate adverse impact on jobs or employment opportunities.
they currently utilize for Cll and benzodiazepine prescriptions; either ~ Minimizing Adverse Impact: _ o
electronically or manually. Physicians who choose to dispense will also be _There are no unnecessary adverse impacts on existing jobs pursuant to
required to submit buprenorphine prescription information either electron- this rule; therefore no measures to minimize such impacts were necessary.
ically or manually, in the same format they currently utilize when dispens- Promotions of the development of new employment opportunities are not
ing Cll and benzodiazepines. The recordkeeping requirements for physi-2ffécted by this rule. .
cians and pharmacies will be consistent with existing requirements. Self-Employment Opportunities: _ N

Professional Services: This proposal does not have any measurable impact on opportunities

Registered pharmacies that choose to submit the required prescriptiofi®” Self-employment.
data electronically may need to make a minor change to their currentAssessment of Public Comment .
software. Because almost all New York State pharmacies already have a One public comment on the proposed rule was received. o
program in place to submit this data, the department does not anticipate _The City of New York, Human Resources Administration (HRA), is in
that they will be charged for adding buprenorphine data to the current datdull support of the proposed regulations. In its comment, HRA also ex-
they submit to the department. The department does not expect a largeressed the importance of exploring how to prevent client and pharmacy
number of physicians to dispense buprenorphine. Of those that do, thdraud, as patients will not be going to a clinic and taking their medication
department does not expect them to submit the required data electronilinder supervision.
cally; therefore there no professional services will be required.

Compliance Costs:

The department anticipates that there will be no compliance costs,
associated with this regulation.

Economic and Technological Feasibility:

The proposed rule is both economically and technologically feasible. I nsurance Department
Small businesses may choose not to submit electronically, in which case
no new, or additional, equipment would be required. Those businesses that
do opt to submit data electronically will require only a standard personal EMERGENCY
computer and software already utilized by the pharmacy community. RULE MAKING

Minimize Adverse Impact:

The proposed rule was designed to minimize the impact on small c|aim Submission Guidelines
businesses by allowing the dispenser to have the choice of submittin
specified data electronically or manually. The rule does not require non- :D. No. INS-20-04-00004-E
computerized pharmacies or physicians to become computerized. Th&ilingNo. 499
department has worked with the pharmacy societies and software vendorkiling date: April 30, 2004
to adopt transmission standards already utilized by the pharmacy commuEffective date: April 30, 2004
nity. Also, at the request of the pharmacy societies, the department i yRSUANT TO THE PROVISIONS OF THE State Administrative Pro-
allowing dispensers to submit electronic information in batch format, as -oqure Act, NOTICE is hereby given of the following action:
opposed to a more costly point-of-sale transmission. Action taken: Addition of Part 217 (Regulation 178) to Title 11 NYCRR.

Small Business and Local Government Participation: Statut thoritv: | L " 201 301 1109 2403 3224

To ensure that small businesses were given the opportunity to partici- atutory authority- insurance Law, sections ' ’ ' ’

pate in this rule making, the department met with the pharmacy societiesand 3224-a

representing independent pharmacies. Local governments are not affected/1ding of necessity for emergency rule: Preservation of public health

) L ; and general welfare.
Ra/'l:isr?;iﬁél.ral Area Fledbility Analys's Specific reasons underlying the finding of necessity: Prior to the enact-

. . ment of Chapters 637 and 666 of the Laws of 1997 (the “Prompt Pay
Pursuant to 202-bb of the State Administrative Procedure Act, a Rural| 5y “estaplishing prompt payment requirements for health care claims,
Area Flexibility Analysis is not required.

isting law did not require insurers under contracts issued by insurers

. . e
The proposed amendment does not impose any adverse impact on rurgfjrsuant to Articles 32, 42 or 43, HMOs and PHSPs to pay claims or bills
areas. The proposed amendment makes the treatment of addiction in rurgh, heajthcare services within any specific timeframe. Neither did existing
settings more feasible, as addicts will no longer have to travel to a methay,y, require interest on unpaid claims or bills for health care services. The
done clinic to obtain their medication. Many rural areas do not have ajack of specific statutory time frames for payment encouraged delayed
methadone clinic in close proximity. payment of claims.

Measures Taken to A Certain Finding: ) Chapter 637 and 666 of the Laws of 1997, which took effect on January

Approximately 93% of the pharmacies in the State currently transmit 22 1998, amended the Insurance Law relating to settliement of claims for
controlled substance prescription data to the department in the formaheaith care services. The law was intended to set timeframes within which
allowed by this proposal. The remaining 7%, many of which may be in insurers under contracts issued pursuant to Articles 32, 42, or 43, HMOs

rural areas, do not use computers and will not be forced to computerizeand PHSPs must pay undisputed claims for health care services submitted
They, as well as physicians, will be allowed to transmit their data manually by subscribers and health care providers.

on a departmental form. Since the effective date of the prompt payment statute, the Insurance
Revised Job | mpact Statement Department has received over 88,000 complaints against insurers, HMO
Nature of Impact: and PHSPs concerning late payment of claims. The Department also levied
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periodic monetary penalties against insurers, HMOs and PHSPs for un- 10a. Is Patient’s Condition Related to Employment?
timely payment and untimely denial of health care claims. 10b. Is Patient’s Condition Related to Auto Accident?

While insurers, HMOs and PHSPs have altered their procedures to  10c. Is Patient’s Condition Related to Other Accident?
comply with the timeframes of the Prompt Pay Law, there remained  11.Insured’sPolicy, Group or FECA Number (if provided on ID Card)
disagreement among the various associations that represent health care 11d. s There Another Health Benefit Plan?
providers, insurers, HMOs and PHSPs regarding when a claim should be 12, Patient’s or Authorized Person’s Sgnature (Can be completed by
considered clean and therefore ready for payment. writing “ signature on file” where appropriate)

The Insurance Department convened the Healthcare Roundtable to 13, Insured’s or Authorized Person’s Signature (if appropriate)
encourage dialogue among the various associations representing health 17. Name of Referring Physician or Other Source (if appropriate)
care providers, insurers, HMOs and PHSPs in order to reach agreement as 17a. I.D. Number of Referring Physician (if appropriate)
to when a claim should be considered to be clean or undisputed. Regulation 18, Hospitalization Dates Related to Current Services (if appropriate)
178 is the result of several meetings, discussions and agreement, and 21. Diagnosisor Nature of lliness or Injury
represents a consensus of the Healthcare Roundtable. The Department 24A. Dates of Service
believes that the clean claim provision in this regulation will prevent 24B. Place of Service
providers from submitting unnecessary complaints to the Insurance De- 24D, Procedures, Services, or Supplies

partment regarding claims that are deficient. 24E. Diagnosis Code (refer to item 21)
The Insurance Department and the Healthcare Roundtable continue to  24F ¢ Charges

meet to discuss additional changes that might be necessary to further the 4G Days or Units (for Durable Medical Equipment) (if appropriate)
prompt pay requirements. This regulation must be promulgated as an o5 Federal Tax 1.D. Number

emergency measure so that, as discussions continue, the clean claim pa- og Tog) Charge

rameters can be put in place and assessed to determine what other claim >q Amount Paid (if appropriate)

payment guidelines are needed. Insurers, HMOs and PHSPs are ready t0 35 Bg1ance Due

accept the guidelines, as they will improve insurers’, HMOs’, and PHSPs’ 3 Signature of Physician or Supplier Including Degrees or Creden-
relationships with the provider community, which is essential for the tials(i-f not already on file, except as required by applicable Federal and
viability of health insurance in New York State. Sate laws) '

Consequently, it is critical for this regulation to be adopted as promptly 33 perenal I dentifying Number of the particular practitioner render-
as possible. For the reasons stated above, this rule must be promulgated MY the care plus, if practicing in a group, the Identifying Number of the
an emergency basis for the furtherance of the public health and gener roup as well ' '
welfare. o o _ _ _ (2) For items listed in paragraph (1) of this subdivision with the
Subject: Claim submission guidelines for medical service and hospital pgtation « (if appropriate)” , the generic nature of the standard claim form
claims submitted in paper form. o _ _ produces some instances when the information is not relevant in a particu-
Purpose: To create claim payment guidelines on what is needed in order |ar instance. In those cases, the payer shall not insist upon completion of
to determine when a health care insurance claim is considered completenat itemif the information is not relevant to the situation of that particular

and ready for payment.

Text of emergency rule: A new Part 217 of Chapter IX of Title 11 of the

practitioner or patient or the information will not be used by the payer. If
an itemisnot applicable at all, it should be left blank rather than inserting

Official Compilation of Codes, Rules and Regulations of the State of New a notation that it is not applicable.

York (Regulation 178), entitled “Prompt Payment Of Health Insurance

Claims”, is adopted to read as follows:

Section 217.1 Definitions and applicability.

(a) For the purposes of this Part:

(2) “ Payer” shall mean an insurer authorized to write accident and
health insurance or that is licensed pursuant to Article 43 of the New York
Insurance Law, or an entity certified pursuant to Article 44 of the Public
Health Law.

(2) “ Submitted on paper” shall include claims submitted on paper or
by facsimile.

(b) This Part shall apply to all health care claims submitted under
contracts or agreements issued or entered into pursuant to Articles 32, 42
or 43 of the Insurance Law or Article 44 of the Public Health Law.

Section 217.2 Health Insurance claim submission guidelines.

(a) A claim for payment of medical or hospital services submitted on
paper shall be deemed complete if it contains the minimum data elements
set forth in this Part. If the minimum data elements set forth are not present
or accurate, the payer may, but need not, adjudicate the claimif the payer
can determine, based on the information submitted, whether such claim
should be paid or denied. Even if the claim is deemed complete, a payer
may, pursuant to the provision of Section 3224-a(b) of the New York
Insurance Law, request specific additional information, distinct from in-
formation on the claim form, necessary to make a determination as to its
obligation to pay such claim.

(b)(2) In the case of a medical claim submitted on the national
standard form known as a CMS 1500 (previously known as HCFA 1500
(New York Sate)), attached as an appendix (Appendix 26), the claim shall
contain at least theitemsin the following fields of the claimform, except as
provided in paragraph (2) of this subdivision:

la. Insured’s|.D. Number

2. Patient’s Name

3. Patient’ s Date of Birth and Gender

4. Insured’s Name (Last Name, First Name)

5. Patient’ s Address

9. Other Insured’'s Name (if appropriate)

9a. Other Insured's Policy or Group Number (if appropriate)

9b. Other Insured’s Date of Birth and Gender (if appropriate)

9c. Employer’s Name or School Name (if appropriate)

9d. Insurance Plan Name or Program Name (if appropriate)

(c)(1) In the case of a hospital claim submitted on the national
standard form HCFA 1450 (also known as UB-92), attached as an appen-
dix (Appendix 27), the claim shall contain at least the items in the follow-
ing fields of the claim form, except as provided in paragraph (2) of this
subdivision:

1. Provider Name and Address

3. Patient Control Number

4. Type of Bill

5. Federal Tax Number

6. Statement Covers Period

7. Covered Days (if appropriate) (interim bill, etc.)
8. Non-Covered Days (if appropriate)

9. Coinsurance Days (if appropriate)

10. Lifetime Reserve Days (if appropriate)
11. Newborn Birthweight (if appropriate)
12. Patient Name

13. Patient Address

14. Patient Birthdate

15. Patient Sex

17. Admission Date

18. Admission Hour

19. Type of Admission

22. Discharge Status Code

42. Revenue Codes

43. Revenue Description

44, CPCYCPT4 Codes

45, Service Date

46. Service Units

47. Total Charges (by revenue code)

48. Non-Covered Charges

50. Payer Name

51. Provider ID

54. Other Insurance Payment (if appropriate)
55. Estimated Amount Due (if appropriate)
58. Insured’s Name

59. Patient Relationship

60. Patient’s Cert. SSN - HIC - ID No.

62. Insurance Group Number (if on card) (where appropriate)
67. Principal Diagnosis Code
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68. Code no incentives for paying claims promptly or penalties for late payments.
69. Code Consequently, hospitals were accumulating large receivables because of
70. Code these late payments.
71. Code Chapters 637 and 666 of the Laws of 1997, which took effect on
72. Code January 22, 1998, amended the Insurance Law relating to the settlement of
73. Code claims for health care and payment for health care services. The law was
74. Code intended to set timeframes within which insurers under contracts issued
75. Code pursuant to Articles 32, 42 or 43, HMOs and PHSPs must pay undisputed
76. Admitting Diagnosis Code claims for health care services submitted by subscribers and health care
77. E-Code providers. New Section 3224-a prescribed penalties in the form of interest
78. DRG # payable on claims paid later than 45 days. The law also amended Section
79.P.C. 2402, to include a violation of Section 3224-a as a defined violation, and
80. Principal Procedure Code and Date amended Section 2406 to specifically provide for the Superintendent to
81. Other Procedures Code and Date levy daily monetary penalties against such insurers, HMOs and PHSPs for
82. Attending Physician’s D Number their failure to pay undisputed health claims within 45 days of receipt,
(2) For items listed in paragraph (1) of this subdivision with the untimely denials of claims, or requesting additional information needed to
notation “ (if appropriate)” , the generic nature of the standard claim form process the claim beyond 30 days of receipt of the claim. The Insurance
produces some instances when the information is not relevant in a particu- Department established mechanisms for accepting complaints from health
lar instance. In those cases, the payer shall not insist upon completion of care providers and created procedures for levying monetary penalties
that itemif theinformation is not relevant to the situation of that particular against insurers, HMOs and PHSPs for violation of the prompt payment
practitioner or patient or the information will not be used by the payer. If statute.
anitemisnot applicable at all, it should be left blank rather than inserting Since January 1998, the Department has received over 88,000 com-
a notation that it is not applicable. plaints from health care providers against insurers, HMOs and PHSPs
(d) Nothing in this Part shall prohibit a payer from electing to accept regarding the timely payment of health care claims. The Department has
some or all claims with less information than that specified in the lists set collected monetary penalties of approximately 5 million dollars from in-
forth in subdivisions (b) and (c) of this section. surers, HMOs and PHSPs for violations of Section 3224-a.
A new Appendix 26 of Title 11 is adopted to read as follows: The powers granted to the Superintendent of Insurance to investigate
See Appendix in the back of this issue. and enforce compliance with the prompt payment requirements estab-
A new Appendix 27 of Title 11 is adopted to read as follows: lished by the law as well as the new interest and penalty sanctions, help
See Appendix in the back of this issue. ensure that payments are made in a timely manner. The purpose of this

This notice is intended to serve only as a notice of emergency adoption. regulation is to facilitate the legislative intent of the Prompt Pay Law by
This agency intends to adopt this emergency rule as a permanent rule an@stablishing minimum requirements when claims are submitted on paper

will publish a notice of proposed rule making in Siate Register at some as to what constitutes a clean or undisputed claim, thereby resulting in
future date. The emergency rule will expire July 28, 2004. more timely payment of claims by insurers, HMOs and PHSPs.

be obtained from: Terri Marchon, Insurance Department, 25 Beaver St., their procedures to comply with the timeframes of the Prompt Pay Law,

New York, NY 10004, (212) 480-2280, e-mail: tmarchon@ins.state.ny.us there remained disagreement among the various associations that represent
Regulatory Impact Statement health care providers, insurers, HMOs, and PHSPs regarding when a claim

1. Statutory Authority: The Superintendent's authority for the adoption Sould be considered to be clean and therefore ready for payment.

of Part 217 of Title 11 (Regulation 178) is derived from Sections 201, 301,  he Superintendent of Insurance convened the Healthcare Roundtable
1109, 2403, 3224, 3224-a of the Insurance Law. Sections 201 and 3040 encourage dlalogue among the various associations representing health
authorize the Superintendent to prescribe regulations interpreting the pro€are providers, insurers, HMOs, and PHSPs in order to reach agreement as
visions of the Insurance Law as well as effectuating any power granted td® When a claim should be considered to be clean or undisputed. The group
the Superintendent under the Insurance Law, to prescribe forms or otherdgreed that the guidelines established by the State of Connecticut in the
wise to make regulations. Section 1109 authorizes the Superintendent t6°'M of a regulation, which sets forth elements of a clean claim, would be a
promulgate regulations in effectuating the purposes and provisions of thed0d starting point in determining what information must be included on a
Insurance Law and Article 44 of the Public Health Law. Section 2403 ¢laim form in order for the claim to be considered complete.

prohibits any person from engaging in any trade practice Constituting a Regulation 178 is the result of several meetings, discussions and agree-
“defined violation”, which pursuant to the provisions of Section 2402(b) ments, and represents a consensus of the Healthcare Roundtable. Members

includes a violation of Section 3224-a. Section 3224-a sets forth theOf the Roundtable include the Medical Society of the State of New York,
timeframes for timely payment of undisputed claims for health care ser- The Healthcare Association of New York, The Greater New York Hospital
vices under contracts issued by insurers pursuant to Articles 32, 42 and 4&ssociation, The Conference of Blue Cross Blue Shield Plans, the Health
of the Insurance Law and by health maintenance organizations (HMOs) oflan Association, the American College of Obstetricians and Gynecolo-
Prepaid Health Service Plans (PHSPs) pursuant to Article 44 of the Publicdists, and various provider representatives.
Health Law. Section 3224 gives the Superintendent the authority to estab-  This regulation is similar to Connecticut's regulation in that the param-
lish a standard claim form for physicians or other health care providers toeters are clear and consistent with the health care claims process for
be used for accident and health insurance claims and by Article 43 corporaprovider claims submitted on paper. The regulation provides clear stan-
tions. dards with which insurers, HMOs, and PHSPs need to comply in process-
2. Legislative Objectives: Prior to the enactment of Chapters 637 anding health care claims submitted on paper. In this way, providers will know
666 of the Laws of 1997, establishing prompt payment requirements forwhat information will be needed when submitting such claims to ensure
health care claims, existing law did not require insurers under contractsprompt payment of the claims.
issued by insurers pursuant to Articles 32, 42 or 43, HMOs or PHSPs to 4. Cost: Any cost associated with implementing the claims payment
pay claims or bills for health care services within any specific timeframe. guidelines was established by statute and has already been incurred by
Neither did existing law require interest on unpaid claims or bills for health insurers, HMOs, and PHSPs who readied their claims processing functions
care services. The statement in support of the prompt payment legislatiorin early 1998, when Section 3224-a became effective, in order to process
stated that HMOs and insurers did not pay claims and bills in a timely claims within the requisite timeframes. The regulation does not require
fashion, to the detriment of providers and patients alike. The lack of insurers, HMOs, or PHSPs to provide additional or new claim forms but
specific statutory provisions encouraged payers to delay payments to takeimply establishes which elements on existing claim forms need to be
advantage of interest, which can be earned on the moneys being withheldompleted. In fact, insurers, HMOS and PHSPs have already established
from payment. The intent of the prompt payment law was to provide procedures to handle the increased number of complaints filed by health
protection to both patients and health care providers relative to the timelycare providers. Insurers, HMOs and PHSPs believe that the clean claim
payment of health service claims by insurers under contracts issued pursuprovisions in this proposed regulation will prevent providers from submit-

ant to Articles 32, 42 or 43, HMOs and PHSPs. ting unnecessary complaints to the Insurance Department regarding claims
Prior to the legislation, there were generally no repercussions for the that are deficient. The prevention of such a yhetise serve to
late payment of claims. Healthcare providers complained that there were reduce costs to regulated parties and the Department.

12



NY S Register/May 19, 2004 Rule Making Activities

5. Local Government Mandates: The proposed regulation does not claim that is ready for processing. The regulation does aoy impos
impose any new mandates on any county, city, town, village, school additional cost to insurers, HMOs, and PSHPs. Asthisesgltlaf
district or fire district. tion, insurers, HMOs, and PSHPs should not need to request additional

6. Paperwork: The proposed regulation does not impose any reportingnformation as frequently, thereby reducing their costs of processing
requirements on insurers, HMOs, PHSPs, or health care providers. Ncclaims.
additional paperwork will be required from insurers, HMOs, PHSPs or 5. Economic and technological feasibility: Compliance with the regula-

health care providers, other than what is already required by statute. tion should be economically and technologically feasible for small busi-
7. Duplication: The proposed regulation does not overlap or duplicate nesses since no new procedures or requirements are added and the regula:
any other state regulations, or federal mandates. tion merely establishes the minimum items needed to have a clean claim

8. Alternatives: Interest groups representing providers and payers mewhen using the standard form and adherence on the part of the health care
on numerous occasions to develop the parameters for determining whaprovider will speed the processing of health care claims and curtail the
constitutes a substantially complete claim. Various alternatives were con-various requests from insurers and HMOs for additional information.
sidered but all affected parties agreed that the regulation represents the best 6. Minimize adverse impact: The regulation is intended to help health
solution to resolve the question about what constitutes a clean claim. care providers, many of which are small businesses. If claims are substan-

9. Federal Standards: There are no federal laws that require timelytially complete when submitted, insurers, HMOs and PHSPs will not need
payment of undisputed health care claims. There is a new claims paymento request additional information. Consequently, payment to providers will
regulation issued by the United States Department of Labor, which relatede faster, resulting in lower receivables on the books of health care provid-
to the processing of claims under employer group contracts, but the federagrs. Differing compliance timetables or an exemption from coverage by the
regulation does not address timely payment of health care claims. regulation are not feasible given existing statutory requirements for prompt

10. Compliance Schedule: Since interested parties representing providpayment of claims.
ers, HMOs, PHSPs and insurers developed the regulation, these parties are 7. Small businesses and local government participation: Notification of
aware of the regulatory provisions and will be able to bring practices into the Department’s intent to propose the regulation was included in the
compliance with the requirements. Insurers, HMOs, and PHSPs are readepartment’s regulatory agenda, accessible to small businesses and local
to accept the guidelines, as they will improve insurers’, HMOs', and governments. Interested parties representing HMOs, insurers, and PHSPs
PHSPs' relationships with the provider community, which is essential for and providers developed the regulation with Department representatives
the viability of health insurance in New York State. The regulation has during numerous meetings convened by the Department, and therefore
already been promulgated on an emergency basis and has been in effect finterested parties had an opportunity to participate in the rule making

many months. process.
Regulatory Flexibility Analysis Rural Area Flexibility Analysis
1. Effect of the rule: The regulation will affect insurers paying claims 1. Types and estimated number of rural areas: Health maintenance

under contracts written pursuant to Articles 32, 42, and 43 of the Insuranceorganizations (HMOs), Prepaid Health Service Plans (PHSPs) and insurers
Law and health maintenance organizations (HMOs) and Prepaid Healthto which this regulation is applicable do business in every county of the
Service Plans (PHSPs) pursuant to Article 44 of the Public Health Law. state including rural areas as defined under Section 102(13) of the State
The Insurance Department has reviewed the filed Reports on ExaminatiorAdministrative Procedure Act. Health care providers in New York State
and Annual Statements of insurers authorized to do business in New Yorkare comprised of mostly physicians, but include other health care providers
and has concluded that insurers and HMOs do not fall within the definition in individual practices or small groups throughout the state.

of small business found in Section 102(8) of the State Administrative 2. Reporting, recordkeeping and other compliance requirements and
Procedures Act, because there are none which are both independentlyrofessional services: This regulation requires no additional recordkeeping

owned and have under 100 employees. or reporting by insurers, HMOs, or PHSPs other than that which they are
There are under 20 PHSPs in New York, some of which are small required to perform by statute. Although health care prbveinheys are

businesses. PHSPs are entities certified pursuant to Article 44 of the Public asked to include certain elements on tha elaen frclaim is

Health Law that provide Medicaid services in a managed care environ- submitted on paper to make it substantially completeetitedeave

ment. However, they will not be negatively impacted by this regulation. always been required by insurers and HMOs fortciaersutimaitted

The regulation establishes minimum requirements for the submission of on paper by health care providers. The regulatiaddvdhpatew

claims on forms that the plans currently use. The establishment of these reporting requirements for health care proviofessiandl services

minimum requirements will assist the plans by reducing the administrative will not be needed to comply with the proposed.regulat

burden of requesting additional information on incomplete claims. 3. Costs: Any cost associated with implementing the claims payment

The regulation will also affect health care providers, many of which are guidelines was established by statute and has already been incurred by
small businesses, submitting claims on paper for payment for health carénsurers, HMOs and PHSPs who readied their claims processing functions
services submitted on the CMS 1500 claim form and the CMS 1450 form.in early 1998, when Section 3224-a became effective, in order to process
It sets forth guidelines for determining when a claim that is submitted on claims within the requisite timeframes. The regulation does not require
paper is considered complete and ready for processing. This regulation ifnsurers, HMOs, or PHSPs to provide additional or new claim forms but
the result of meetings with representatives of health care providers, insursimply establishes which elements on existing claim forms need to be
ers, HMOs and PHSPs, and represents a consensus between the Depastmpleted. In fact, insurers, HMOS and PHSPs have already established
ment and the various interested parties as to what information is necessargrocedures to handle the increased number of complaints filed by health
for a claim to be considered substantially complete. The regulation doescare providers. Insurers, HMOs and PHSPs believe that the clean claim
not apply to or affect local governments. provisions in this proposed regulation will prevent providers from submit-

2. Compliance requirements: Prompt payment reporting, record keep-ting unnecessary complaints to the Insurance Department regarding claims
ing and other compliance requirements are imposed by statute. Insurerghat are deficient. The prevention of such a practice could also serve to
HMOs, and PSHPs are already paying claims for healthcare services tgeduce costs to regulated parties and the Department.
providers. There are no compliance requirements for local governments. 4. Minimize adverse impact: Because the same requirements apply to
There are no compliance requirements for small businesses includingooth rural and non-rural entities, the regulation will impact all affected
health care providers other than clarifying what constitutes a substantiallyentities in the same manner. In fact, the regulation has the potential to
complete claim so as to facilitate payment of claims to them. decrease insurers’, HMOs’ and PSHPs’ expenses, possibly reducing rate

3. Professional services: Insurers, HMOs, and PHSPs are not requireihcrease requests. It will also accelerate payment to providers for the
and should not need to obtain professional services to comply with thisdelivery of health care services. This acceleration of payment to health
regulation. Health care providers do not need to obtain additional profes-care providers will help keep local doctors in family practice in their
sional services as a result of this regulation. respective communities, and will foster consumers’ continued access to

4. Compliance costs: The relevant statutes, as amended by Chaptergroviders.

637 and 666 of the Laws of 1997, require that insurers, HMOs, and PSHPs 5. Rural area participation: Notification of thenDepaednt to

pay undisputed claims within 45 days of receipt, or denycthien, or propose the regulation was included in the Departmemetglatory
request additional information within 30 days of receipt. Insurers, HMO, agenda. In addition, interested parties representing insurers, HMOs,
and PSHPs are already responding to the mandates of the prompt payment PHSPs, and providers, potentially located indisralsaeshshe
statute. This regulation had been requested by interested parties in order to regulation during numerous meetings core/édeguhiignéimt and
establish the framework for what is considered a substantially complete therefore had an opportunity to participatenmattiegydecess.
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Job Impact Statement A new Section 152.9 is added to provide coordination of the excess
This regulation will not adversely affect jobs or employment opportu- medical malpractice risk management courses with risk management
nities in New York State. The regulation is intended to improve the courses that are offered for the purpose of providing premium credits.
relationship between payers and providers, ultimately getting payment to A new Section 152.10 is added to provide guidelines for insurers in
providers more quickly, and helping to keep providers in their communi- implementing risk management programs administered for insureds who
ties. As a result of the regulation, insurers will spend less time requestingwish to qualify for participation in the excess medical malpractice insur-
information from health care providers. The regulation will also lessen ance program established by the Legislature.
confusion as to whether insurers have exercised bad faith in requesting Section 152.11 is amended to provide requirements for insurers con-
additional information. ducting audits of insureds or for insureds to conduct self-review surveys. A
There is no anticipated adverse impact on job opportunities in this statenew provision is added requiring insurers to report, by territory and medi-
cal specialty, the number of insureds participating in risk management

EMERGENCY programs who qualify for the excess medical malpractice insurance pro-
RULE MAKING gram.

This notice is intended to serve only as a notice of emergency adoption.
Physicians and Surgeons Professional Insurance Merit Rating This agency does not intend to adopt the provisions of this emergency rule
Plans as a permanent rule. The rule will expire July 31, 2004.
1.D. No. INS-20-04-00008-E Text of emergency ruleand any required statements and analyses may
Filing No. 516 be obtained from: Theresa Marchon, Insurance Department, 25 Beaver
Filing date: May 3, 2004 St:, New York, NY 10004, (212) 480-5265, e-mail: tmarchon
Effective date: May 3, 2004 @ins.state.ny.us

Regulatory Impact Statement
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- 1. Statutory authority: Sections 201 and 301 authorize the Superinten-
cedure Act, NOTICE is hereby given of the following action: dent to prescribe regulations interpreting the Insurance Law, and to effec-
Action taken: Amendment of Part 152 (Regulation 124) of Title 11 tuate any power granted under the Insurance Law and to prescribe forms or
NYCRR. otherwise make regulations. Section 2343(d) provides that the Superinten-

Statutory authority: Insurance Law, sections 201, 301 and 2342(d) and dent shall, by regulation, establish a merit rating plan for physicians
(e); and L. 2002, ch. 1, part A, section 42 as amd. by L. 2002, ch. 82, part JProfessional liability insurance. Section 2343(e) provides that the Superin-
section 16 tendent may approve malpractice insurance premium reductions for in-

indi - . ; _ sured physicians who successfully complete an approved risk management
fl—;rrzadlng of necessity for emergency rule: Preservation of general wel course, subject to standards prescribed by the Superintendent by regula-
g . o . . tion. Section 42 of Part A of the Laws of 2002, as amended by Section 16
Speific reasons underlying the finding of necessity: Section 42 of Part o part J of Chapter 82 of the Laws of 2002, requires that all physicians,
A of Chapter 1 of the Laws of 2002, requires that any physician, surgeon ofgrgeons and dentists participating in the excess medical malpractice in-
dentist who wants to participate in the excess medical malpractice insuryrance program established by the Legislature in 1986 participate in a
ance program established by the Legislature in 1986 must participate in %roactive risk management program. Section 42 authorizes the Superinten-
proactive risk management course. Section 42 authorized the Superinteryent to promulgate regulations which provide for the establishment and
dent to promulgate regulations that provide for the establishment and;gministration of these risk management courses.
administration of such plans. Section 42, as originally enacted on January 5 Legislative objectives: The objective of Section 2343(d) was the

25, 2002, established an effective date of July 1, 2003 for participation inestablishment b . . o

; , by the Superintendent, by regulation, of a merit rating plan
ghzes]?tﬁoul_rses. '_:(02\'%’)%\&9“ on Maytzg, 2%051' Si(f:tlot'n 1%°tf Part J of Cr:japdtqa'or physicians professional liability insurance that was reasonable and not
Jul)c/)l googws ° was enacted and the effective date was amended {Qnt5irjy discriminatory, inequitable, violative of public policy or contrary

; ial that thi d b | d to the best interests of the people of New York. The regulation was to
It is essential that this amendment be promulgated on an emergencyn,de reasonable standards to be applied to merit rating plans submitted
basis so that insurers are made aware of the requirements for proactive rlalfé insurers for approval by the Superintendent. Those standards are to be

management courses and have the courses in place as soon as possiRigeq to arrive at premium rates, surcharges and discounts based on an

insurance program. This is especially important for those insureds who arg,,

presently insured in the excess medical malpractice insurance program. It P : L .
is vital that their insurance be maintained on a continuous basis not only__ e objective of Section 2343(e) was to permit insurers to provide

for their financial protection but also to preserve the rights of claimants premium credits for successful completion of risk management programs

who suffer injury as a result of medical malpractice. approved by the Superintendent.

For the reasons cited above, this amendment is being promulgated on The t?]bjtecltllv?] of Section 42 of Paréé\ otf_ tthe Le;\_/vts otf_ 20_02thwas to
an emergency basis for the preservation of the general welfare. require that all pnysicians, surgeéons and dentists participating inthe excess
medical malpractice insurance program established by the Legislature

Subject: Physicians and surgeons professional insurance merit rating participate in a proactive risk management program.

plans. _ o ) _ An effective risk management program would provide insureds with an
Purpose: To establish guidelines and requirements for medical malprac- gyerview of the causes of malpractice claims, emphasize communication
tice merit rating plans and risk management plans. skills and improved patient rapport skills, and focus on improving proce-
Substance of emergency rule: Section 152.1 is amended by adding para- dures. This should reduce the frequency and severity of medical malprac-
graph (e) which details the statutory authority for proactive risk manage-tice claims. The intent of this amendment is to effectuate that objective.

ment programs. ) o . 3. Needs and benefits: The first amendment to Part 152 established
Section 152.2 is amended by adding definitions for the terms physician,standards under which risk management programs may be approved by the
excess medical malpractice program and insurer. Superintendent. Successful completion of approved risk management pro-

Section 152.6 contains the standards for risk management programs igrams permitted credits to be applied to physicians professional liability
which insureds participate in order to receive premium credits. This sec-programs.
tion is amended to provide that these courses may be offered in an internet- At the time that amendment was promulgated, all risk management
based format. courses were conducted in a classroom setting in a lecture format. Since
Section 152.7 is amended by specifying how risk management pro-that time, advances in technology have made Internet-based home study
grams, provided in an internet-based format, may be implemented. courses available in an array of disciplines. Insurers have requested that
Section 152.8 is renumbered to be Section 152.11 and a new Section they be permitted to take advantage of this techrietdgyeanet-of
152.8 is added to provide the standards for proactive risk management based risk management courses to their medicalimsalg@stice
programs which are provided for insureds who wish to qualify for the Offering Internet-based risk management courses wdledlbsvin-
excess medical malpractice insurance programs established by the Legisla- creased flexibility in participating in the3éisouesesesult in more
ture. insureds completing the courses, which should ultimately translate into
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better patient care and reductions in the incidence and cost of medical obtaining the Superintendent’s approval of thdtstdumseraquired
malpractice claims. data on the number of insureds receiving the risk management credit.
The recently enacted Section 42 of Part A of Chapter 1 of the Laws of  Although they are not regulated parties, an insured physician might be
2002, as amended by Section 16 of Part J of Chapter 82 of the Laws o$ubject to minimal paperwork requirements. If an insured physician takes
2002 requires that, as of July 1, 2002, physicians, surgeons and dentistan Internet-based risk management course, he or she must affirm that they
participate in a proactive risk management program in order to be eligiblewere the person who actually took the course and that they are aware that
to participate in the excess medical malpractice insurance program estabany premium credit granted by the insurer is based on this affirmation. Any

lished by the Legislature. additional costs associated with the completion of this affirmation will be
4. Costs: This rule imposes no compliance costs upon state or locabffset by the fact that the insured does not have to travel to and from a
governments. location where any risk management course is offered in the lecture for-

There are no additional costs imposed upon regulated parties by theénat. It should also be noted that it is a voluntary decision by the insured to
provisions of this amendment since, for the purposes of obtaining a pre{articipate in any risk management course.
mium credit, insurers are not required to offer risk management courses to  With respect to the proactive risk management course, insurers will
their insureds, and those that offer risk management courses will not béhave to provide the follow-up course on an annual basis rather than every
required to include an Internet-based version. However, if they do offer other year which will entail making more frequent arrangements concern-
these courses, these provisions offer regulated parties another option img location, notification and presentation of the course if it is offered in a
offering risk management courses to their insureds. It is likely that it is lecture format. They will also have to develop new procedures for the
more cost effective to offer Internet-based risk management courses tgurposes of conducting audits and/or self-audits by insureds.
insureds in addition to, or in place of risk management courses in the Insurers will also be required to submit to the Department, on an annual
lecture format. Courses conducted in a lecture format entail costs of hiringbasis, the number of insureds participating in proactive risk management
instructors, printing course materials and renting physical settings that carcourses. However, this paperwork burden should be minimal since insurers
accommodate, and are convenient to, as many insureds that are eligible tare already required to submit similar statistics regarding other risk man-
attend. agement courses.

In addition, insured physicians taking the Internet-based courses would 7. Duplication: This amendment will not duplicate any existing federal
not incur any transportation expenses that are associated with attendingr state law.
lecture format risk management courses. Furthermore, physicians would 8. Alternatives: The alternative of not permitting Internet-based risk
not have to schedule time away from their practice since these courseganagement courses to be offered by insurers is not a viable alternative.
could be taken on line at virtually any time. The Department is of the opinion that technological advances in this area

While insurers will incur additional costs when offering proactive risk should be made available to insurers and insureds. By permitting the
management programs for the purpose of insurer eligibility in the excessavailability of these types of courses, it is expected that more insured
medical malpractice insurance program, the statute provides that thes@hysicians will be able to take these courses and the benefits of risk
costs will be reimbursed from funds available pursuant to Section 51 of management will improve the quality of care provided to their patients.
Part A of Chapter 1 of the Laws of 2002. Reimbursement will be made  Consideration was given to permitting insurers to provide non-Internet-
according to procedures to be established by the Superintendent. based home study courses to their insureds. However, the Department is of

Although insurers have offered risk management programs, for thethe opinion that such home study courses do not afford insurers the ability
purpose of obtaining premium credits, for almost ten years, there areto properly monitor the effectiveness of the course and to verify that the
additional requirements specified in Section 42 of Chapter 1 of the Laws ofinsured physician is actually taking the course as do other formats. Cur-
2002 for proactive risk management courses. rently, when offering a risk management course in the lecture format,

The follow-up course component of the proactive risk management attendance must be taken of participants both before and after the lecture
course must be offered annually rather than every other year. and admittance to the course is closed at a certain time after the start of the

In order to satisfy the statutory requirement that these courses be course. With Internet-based risk management courrsek pthyesiins
proactive, insurers will also be required to conduct risk management audits cian will be required to affirm that they theveorgadt of the course,
annually, either by the insurer or by a self-review survey completed by the taken any quizzes and completed the requihe@gddject, insureds
insured. There will be costs associated with developing the audit proce- will be given an individual password to use gitdohEntenspent on
dure, training people to conduct the audits, visiting insureds’ practice the Internet taking the course can be trackaday.the in
settings to do the audit and implementing any necessary follow-up proce-  Since the proactive risk management course is required by statute, the
dures after the results of the audit are analyzed. Department could not consider the alternative of not implementing it.

These new requirements must be incorporated into the course and th@lthough an internet based format is not directly addressed in the
course must be submitted to the superintendent for approval. mandatory statute, the rule provides for this option in order to provide

In addition, Section 42 requires that, in order for a dentist to participate flexibility to both insurers and physicians, surgeons and dentists who must
in the excess medical malpractice program, he or she must participate in take such courses to qualify for the excess medical malpractice insurance
proactive risk management program. Dental malpractice insurance carriersoverage and to maintain consistency between the risk management credit
will incur costs necessary to set up proactive risk management courses;ourse which is voluntary, and the course that must be taken by all insureds
since up to this point the requirements of this Part with respect to riskwishing to qualify for the excess medical malpractice insurance program.
management courses set up for purposes of premium credits did not apply 9. Federal standards: There are no minimum standards of the federal
to them. government for the same or similar areas.

Although the statute does not permit insurers to assess any fees against 10. Compliance schedule: The provisions of this amendment will apply
insureds for participating in these courses, insureds may have to schedulenmediately. As required by statute, insurers must have a proactive risk
time away from their practice to participate in these risk managementmanagement course available for their insureds in order for insureds to
courses. However, it should be noted that participation in a proactive riskparticipate in the excess medical malpractice insurance program. It is
management course permits an insured to be issued one million dollars oéxpected that insurers will be able to comply with the new provisions in a
excess medical malpractice insurance at no charge to himself/herself. Itelatively short period of time since most medical malpractice insurers
should also be noted that the aim of participation in risk managementalready have had other risk management programs approved by the super-
courses is to improve patient care which ultimately translates into betterintendent. In order to facilitate compliance with this statute, extensive
patient care which will reduce the frequency and severity of medical discussions have been held by the Department with the major medical
malpractice losses. malpractice insurers in this state and the Medical Society of the State of

In addition, it is anticipated that completion of the excess medical New York so that the content of the course relative to excess management
malpractice risk management program will allow an insured physician to will be consistent from course to course and also qualify for continuing

receive credit for Category 1 continuing medical education. medical education credit.
5. Local government mandates: This rule does not impose any man-  Since the offering of risk management courses for the purpose of
dates on local government. premium credits is optional for insurers, there is no compliance schedule
6. Paperwork: There are paperwork requirements imposed by the pro- with respect to the offering of these courses irbais@uéonetat. An
visions of the amendment on insurers with respect to offering an internet insurer may offer an internet-based risk managen@itséosureds
based risk management course. An insurer that decides to offer an Internet- as soon as the Department determines thairiteooqlimece with
based risk management course will have to follow existing procedures for the provisions of this Part.
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Regulatory Flexibility Analysis addition to, or in place of, risk management courses in the lecture format.
The Insurance Department finds that this rule would not impose report-Insureds would not be unduly affected by participating in internet-based
ing, recordkeeping or other requirements on small businesses. The basigsk management courses and would probably incur time and financial
for this finding is that this rule is directed to property/casualty insurance savings since they would be able to take these courses in their home or
companies licensed to do business in New York State and self-insurerspffice at a time convenient to them.
none of which fall within the definition of “small business”. Insurers will incur additional costs when offering proactive risk man-
The Insurance Department has reviewed filed Reports on Examinationagement programs to insureds for the purpose of eligibility in the excess
an Annual Statements of authorized property/casualty insures and determedical malpractice insurance program. However, the stature provides that
mined that none of them would fall within the definition of “small busi- their costs will be reimbursed from statutory funds according to procedures
ness”, because there are none which are both independently owned ari@ be established by the Superintendent. Insurers must offer these courses
have under one hundred employees. Self-insurers typically have to be largen an annual basis and will be conducting risk management audits or have
enough to have the financial ability to self insure losses and the Departinsureds conduct self-audits. These new requirements are statutorily man-
ment has never been provided information to indicate that any of the self-dated, but should not impose any undue hardships for insurers.
insurers are small businesses. However, it should be noted that participation in this course permits an
This rule will also have no adverse economic impact on local govern-insured to be issued one million dollars of excess medical malpractice
ments and does not impose reporting, recordkeeping or other compliancénsurance at no charge to himself/herself. It should also be noted that the
requirements on local governments. The basis for this finding is that thisaim of participation in risk management courses is to improve patient care
rule is directed at insurance companies, none of which are local governwhich ultimately translates into better patient care which will reduce the

ments. frequency and severity of medical malpractice losses.

Although they are not regulated parties, this part affects physicians, It should also be noted that portions of the exalasslprediice
surgeons and dentists, some of whom may be considered small businesses risk management programs will be reviewed bgtaetyenfithe
as they are required to attend proactive risk management courses if they State of New York for qualification as Categuguingf medical
wish to be eligible to participate in the excess medical malpractice insur- education credit. Therefore, an insured whilysgooegkdtes this
ance program. This may entail scheduling time away from their medical course will qualify both for continuing medical exhatédiopartici-
practice in order to participate in these courses. However, it should be pation in the excess medical malpractice insta@amce prog

noted that participation in this course permits an insured to be issued one 4. Minimizing adverse impact: The regulation applies to regulated
million dollars of excess medical malpractice insurance at no charge toparties that do business throughout New York State and does not impose
himself/herself. It should also be noted that the aim of participation in risk any adverse impact on rural areas. Permitting insurers to offer risk man-
management courses is to improve patient care which ultimately translatesagement courses in an internet-based format should benefit insureds in
into better patient care which will reduce the frequency and severity of rural areas through savings of time and money. Instead of traveling to
medical malpractice losses. central locations throughout the state to attend these courses in a lecture
In addition, by providing insurers with the option of offering risk format, they can take the courses on computers in their home or office at a
management programs in an internet-based format, physicians should b&me convenient to them.
able to save time and money by taking these courses in their home or office 5. Rural area participation: The Department met extensively with the
at a time convenient to them as opposed to attending these courses whenajor medical malpractice insurers in New York State to solicit their
conducted in a lecture format. opinions on the subject of proactive risk management programs. The
Rural Area Flexibility Analysis Department also solicited input from the Medical Society of the State of
1. Types and estimated number of rural areas: Insurers and self-insurNew York in order that these courses would qualify for continuing medical
ers covered by this regulation do business in every county in this stategducation credit. Their comments were taken into account in developing
including rural areas as defined under Section 102(1) of the State Administhe provisions of this Part.
trative Procedure Act. Other affected parties, such as physicians, surgeongob | mpact Statement
and dentists, conduct their practices throughout the state. This rule should not have any adverse impact on jobs and employment
2. Reporting, recordkeeping and other compliance requirements: Thereppportunities in this State since it merely sets forth guidelines that medical
are paperwork requirements imposed by the provisions of this amendmeninalpractice insurers must follow when developing statutorily prescribed
on insurers with respect to offering an internet-based risk managemenproactive risk management programs that must be submitted to the Super-
course. An insurer that decides to offer an internet-based risk managemenhtendent for approval. It also permits insurers to offer risk management
course will have to follow existing procedures for obtaining the Superin- courses in an internet-based format.
tendent’s approval of that course and submit required data on the number
of insureds receiving the risk management credit. NOTICE OF ADOPTION
Although they are not regulated parties, an insured physician might be
subject to minimal paperwork requirements. If an insured physician takesFinancial Statement Filings and Accounting Practices and
an internet-based risk management course, he or she must affirm that thelpr ocedures
were the person who actually took the course and that they are aware that
any premium credit granted by the insurer is based on this affirmation. Anyq'.D.' No. INS-03-04-00004-A
additional costs associated with the completion of this affirmation will be FilingNo. 515
offset by the fact that the insured does not have to travel to and from & 1ling date: May 3, 2004
setting where any risk management course is offered in the lecture formatEffectivedate: May 19, 2004

It should also be noted that it is a voluntary decision by the insured to PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-

participate in any risk management course. . - - A
With respect to the proactive risk management course, insurers Wi"cedure Act, NOTICE is hereby given of the following action:

have to provide the follow-up course on an annual basis rather than ever@d’m taken: Amendment of Part 83 (Regulation 172) of Title 11
other year which will entail making more frequent arrangements concern-

ing location, notification and presentation of the course if it is offered in a Statutory authority: Insurance Law, sections 201 and 301

lecture format. They will also have to develop new procedures for the Subject: Financial statement filings and accounting practices and proce-
purpose of conducting audits and/or self-audits by insureds. dures.

Insurers will also be required to submit to the Department, on an annualpyrpose: To delete obsolete references to certain web sites.
basis, the number of insureds participating in proactive risk managementr,,; o, summary was published in the notice of proposed rule making,
courses. However, this paperwork should have a minimal impact since, p, ‘o '|NS-03-04-00004-P, Issue of January 21, 2004.
insurers are already required to submit similar statistics regarding other _. . ; )
risk management courses. Final rule as compared with /gst published rule: No changes.

3. Costs: This rule imposes no compliance costs upon state or local’ét of rule and any required statements and analyses may be
governments. It is not expected that insurers would incur undue expensegbtained from: John Gemma, Insurance Department, 25 Beaver St., New
in offering internet-based risk management courses to their insureds for the’ 0k, NY 10004, (212) 480-5276, e-mail: jgemma@ins.state.ny.us
purpose of obtaining premium credits. In fact, it is likely that it is more cost Assessment of Public Comment
effective to offer internet-based risk management courses to insureds in The agency received no public comment.
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NOTICE OF ADOPTION

Comprehensive Motor Vehicle Insurance Reparations Act
I.D. No. INS-08-04-00006-A

Filing No. 514

Filing date: May 3, 2004

Effectivedate: May 19, 2004

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Part 65 (Regulation 68-C) of Title 11
NYCRR.

Statutory authority: Insurance Law, sections 201, 301 and art. 51
Subject: Comprehensive Motor Vehicle Insurance Reparations Act.
Purpose: To conform the fraud warning statement contained in no-fault

claim forms with the statutory language as contained in Regulation 95;
amend any incorrect references and typographical errors; and present th

forms in a more easily readable format.

Text or summary was published in the notice of proposed rule making,
I.D. No. INS-08-04-00006-P, Issue of February 25, 2004.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be

ferred to as NICB.Jby the superintendent. For purposes of this Part,
“central organization” shall also include any entity that is acceptable to

the superintendent with which the central organization contracts to assist

in executing its responsibilities pursuant to this Part. All insurers licensed

to write automobile physical damage insurance in this State are hereby
required to become members of the [NIGBiitral organization, for the
purpose of compliance with this section.

(d) Reporting and follow-up requirements. Insurers shall report all
private passenger automobiles involved in losses to the [NICB] central
organization, as follows:

(1) All total theft losses shall be reported immediately, but no more
than two business days following notice of claim, as defined in section
216.1(d) of this Part. If the insurer has not received any acknowledgment
or communication from the [NICBjentral organization within 10 calen-
dar days following its submission of the total theft report to the [NICB]
central organization, the insurer shall immediately communicate with the
@HCB] central organization to determine the status of its report.

(2) All other first- and third-party losses, however sustained, where
damage to the claimant’s vehicle exceeds $ 2,500 shall be reported to the
[NICB] central organization no later than five calendar days after the sale
of salvage, or, if the insured or claimant is permitted to retain the vehicle,
no later than five calendar days after the date of loss payment.

(3) The [NICB]central organization shall be responsible for record-

obtained from: Theresa Marchon, Insurance Department, 25 Beaver St., jng any special vehicle identification number (VIN) issued by the Com-
New York, NY 10004, (212) 480-5265, e-mail: tmarchon@ins.state.ny.us missioner of Motor Vehicles, which data will be forwarded to the [NICB]

Assessment of Public Comment
The agency received no public comment.

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED
Unfair Claims Settlement Practices and Claim Cost Control
M easures
I1.D. No. INS-20-04-00007-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:

central organization pursuant to section 431(2) of the Vehicle and Traffic
Law.

(e) Verification procedures required prior to paying a total theft loss.
Notwithstanding the provisions of section 216.7(b) and (c) of this Part, an
insurer shall comply with [NICBg¢entral organization verification proce-
dures prior to its payment of a total theft loss, subject to the rules provided
for in this section.

(1) The insurer shall defer the payment of a claim for five calendar
days following receipt of the acknowledgment from the [NICBjtral
organization of the insurer’s total theft report. If no further communication
is received from the [NICBEentral organization during this five-day
period indicating unresolved questionable circumstances, the insurer shall

Proposed action: This is a consensus rule making to amend section 216.8 continue with the processing of the claim in accordance with the provisions

(Regulation 64) of Title 11 NYCRR.
Statutory authority: Insurance Law, sections 201, 301, 2601 and 3412

of this Part.
(2) If the [NICB] central organization verification procedure indi-

Subject: Unfair claims settlement practices and claim cost control mea- cates insurance coverage by more than one insurer or a previously unre-

sures.

covered theft loss, the insurers shall promptly investigate and resolve such

Purpose: To replace the reference to the National Insurance Crime Bu- discrepancy.

reau (“NICBC) with an unspecified “central organization” designated by

(3) If the [NICB] central organization verification procedure reveals

the superintendent, which will receive and investigate automobile total an erroneous vehicle identification number (VIN) and the [NiG8jral
losses. The central organization may also contract with another reportingorganization is unable to clear up such discrepancy internally, a question-
entity acceptable to the superintendent to assist it in executing its responsipaire will be sent to the insurer by the [NIC&htral organization. This

bilities pursuant to this Part.
Text of proposed rule: Section 216.8 is hereby amended to read as
follows:

guestionnaire shall be returned to the [NICBitral organization within
five business days of receipt by the insurer. Should [Nk&&tal organi-
zation and insurer efforts, after due diligence, be unsuccessful in resolving

§ 216.8 Verification and reporting requirements applicable to losses the VIN error after a 30-day period from date of report of loss to the insurer
arising under automobile physical damage policies and reporting of third-n @ vehicle that has been inspected pursuant to Part 67 of this Title, the

party property damage losses.

(a) Preamble. The purpose of this section is to implement the provi-

insurer shall proceed with the processing of the loss in accordance with the
provisions of this Part.
(4) Subject to the provisions of subdivision (h) of this section, if the

sions of section 3412 of the Insurance Law, which provides for measures to the. ons o )«
be applied by insurers and a central organization engaged in loss preverNICB] central organization certification procedure indicates that the theft
tion in order to prevent payment of fraudulent claims arising under auto-0ss may be fraudulent, the insurer shall suspend processing of the loss.
mobile physical damage policies. Such measures shall include: reportingThe [NICB]central organization shall then cooperate [in promptly investi-
of data on private passenger automobiles involved in total losses to gJating the matterhith any investigation.
central organization engaged in loss prevention, as designated by the (f) Salvage. Insurers shall, except where the insured is permitted to
superintendent; verification procedures to be applied by insurers prior toretain the automobile as part of the claim settlement, take possession of the
the payment of total theft losses; restrictions on the insured’s retention ofcertificate of title, properly endorsed to them, and take possession of the
salvage; restrictions and procedures for insurer’s disposition of salvagesalvage, if any, whenever a loss is determined by the insurer to be a total
the insurer’s right to retrieve located stolen or abandoned vehicles; andoss or a constructive total loss. Insurers, in disposing of the salvage, shall
notification by insurers to law enforcement agencies, when the insurer orfully comply with the requirements of section 429 of the Vehicle and
the central organization suspects improper or fraudulent action on the parf raffic Law.
of the insured, or others involved in the loss settlement process. (1) An insured shall not be permitted to retain the insured vehicle if
(b) Applicability. This section shall apply to all losses involving private the salvage value of the vehicle after the loss aggregates 10 percent or less
passenger automobiles of the current model year and the preceding sirf the actual cash value of the vehicle prior to the loss, unless the insurer is
model years and older private passenger automobiles with an actual cas$atisfied that the insured intends to retain the automobile for the insured’s
value of $5,000 or more, prior to the loss. A private passenger automobileown use.

shall mean a four-wheel private passenger vehicle, station wagon, van, (2) Unless the conditions set forth in sectidredBghittE and

jeep-type vehiclesport utility vehicle, or pickup truck.
(c) Central organization. The central organization [is herstsi] be

designated [to be the National Insurance Crime Bureau, hereinafter re-

Traffic Law are met, insurers shall not, directly or indirectly, transfer
within or without this State any vehicle for salvage, except to an automo-
bile dealer, a vehicle dismantler, or a scragqasedscedistered
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or certified in accordance with the provisions of the Vehicle and Traffic This endorsement must be attached to, incorpomtecpiimted
Law, or such person meeting licensing, registration or certification require- upon all policies covering private passerggfestigsued or deliv-
ments of the state in which such person does business. An insurer or its ered in New York.

agents shall not purchase salvage vehicles or used major component parts (j) Existing policies. All policies in force on and after the effective date
of motor vehicles except from a registered vehicle dismantler or a licensedof this Part providing automobile physical damage coverage shall be

automobile dealer. deemed to include the provisions of the endorsement set forth in subdivi-
(9) [NICB] Central organization recording and reporting recovery of  sion (i) of this section.
stolen or abandoned vehicles. The [NIG®htral organization shall be Text of proposed rule and any required statements and analyses may

responsible for receiving and recording reports received from police andpe optained from: Anna Lemecha, Insurance Department, 25 Beaver St.,
other law enforcement agencies of located stolen or abandoned vehicle§ew York, NY 10004, (212) 480-5128, e-mail: alemecha@ins.state.ny.us
pursuant to section 3412(f) of the Insurance Law. The [NIG®jral Data, views or arguments may be submitted to: Same as above.

organization shall promptly transmit such information to the insurer pro- . . . o S .
viding automobile physical damage coverage, if any, on the located vehi-ﬁggé'g comment will be received until: 45 days after publication of this

cle. The insurer shall immediately notify the insured of the location where . .
the vehicle has been stored for safekeeping. Consensus Rule Making Deter mination o _

(h) Reporting requirement and cooperation with law enforcement The agency has determined that no person is likely to object to the rule as
agencies. (1) The [NICB] central organization and each insurer authorized’){“ﬂen-"The rule_currently caIIs_for the Natlon‘_al Insurance Crime Bureau
to issue automobile comprehensive insurance policies covering lossed NICB”) to receive and investigate automobile total losses. The NICB
incurred to private passenger vehicles shall, upon the request of any apprdtansferred its claims database and related software in 1998 to the Insur-
priate law enforcement agency or insurance organization engaged in autc@nce Services Office, Inc. (ISO”) which has been collecting the required
mobile loss prevention, release information in its possession resulting fromdata and making the necessary reports since such time. As S“UCh, the
an investigation conducted by it pertaining to such comprehensive loss@mendment merely replaces the reference to the NICB with a “central
including information as such agency or organization deems related to itsorganization” designated by the Superintendent. The central organization
investigation. Should the [NICBJentral organization or the insurer be of ~ May also contract with another reporting entity acceptable to the Superin-
the opinion that the loss was caused by any criminal or fraudulent act oftendent to assist it in executing its responsibilities pursuant to this Part.
any person or organization, or that an improper action occurred in thender the amendment, the central organization will not be specified. This
disposition of an automobile subject to the provisions of this section, theProvides the Superintendent greater flexibility to name a new central
[NICB] central organization or the insurer shall notify the Insurance Organization when necessary, as, for example, in the present case, where
Department's Frauds Bureau and any other appropriate law enforcementhe NICB transferred certain of its responsibilities and duties to ISO.
agency or insurance organization engaged in automobile loss prevention offob I mpact Statement
that opinion, and shall notify the Insurance Department or Department of The proposed rule change will have no impact on jobs and employment
Motor Vehicles of any improper action of their respective licensees or opportunities in New York State. The amendment merely replaces the
registrants. reference to the National Insurance Crime Bureau with an unspecified

(2) In the absence of fraud or bad faith, there shall be no liability on “central organization” designated by the Superintendent. The central or-
the part of, and no cause of action of any nature shall arise against, thganization may also contract with another reporting entity acceptable to
[NICB] central organization, or the insurer, or any person acting on their the Superintendent to assist it in executing its responsibilities and duties

behalf: pursuant to this Part. This provides the Superintendent greater flexibility to
(i) for any such information it furnished; name a new central organization whenever necessary without having to go
(ii) for its assistance in any such investigation; or through the regulatory process as, for example, in the present case, where
(iii) for any report or notification made pursuant to the provisions the National Insurance Crime Bureau transferred certain of its responsibili-
of this section. ties and duties to the Insurance Services Office, Inc. in 1998.

(3) Any information or evidence furnished pursuant to this subdivi-
sion shall be held in confidence by the appropriate agency or insurance
organization engaged in automobile loss prevention, until such informa-
tion is required to be released pursuant to a criminal proceeding, or if such
agency or organization shall be served a summons or subpoena to testify as .
to any information or evidence in its possession regarding such automobile Depar tment of Motor Vehicles
comprehensive loss in any civil action where an insured or other person is
seeking recovery under a policy against an insurer for such automobile
comprehensive loss.

(i) Required amendatory endorsement. For all policies providing auto- NOTICE OF ADOPTION
mobile physical damage coverage issued or renewed to be effective on al .
after October 1, 1979, insurers shall adopt one of the following proceduresn:\%estchEEter County Motor Vehicle Use Tax

(1) amend the policy by adding thereto the endorsement as set out il.D. No. MTV-11-04-00029-A
this subdivision, which is hereby deemed approved upon filing with the Filing No. 519
Insurance Department; Filing date: May 4, 2004

(2) submit for Insurance Department approval the insurer's own Effective date: May 19, 2004
substantially similar endorsement; or o ]

(3) submit for Insurance Department approval the insurer's basic PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
policy form incorporating the substance of the endorsement set out in thiscedure Act, NOTICE is hereby given of the following action:
subdivision. Action taken: Amendment of section 29.12(a) of Title 15 NYCRR.

An insurer which adopts one of the procedures set forth in this subdivi- Statutory authority: Vehicle and Traffic Law, sections 215(a) and
sion may subsequently submit filings under either of the other procedures401(6)(d)(ii); and Tax Law, section 1202(c)

MANDATORY PHYSICAL DAMAGE Subject: Westchester County motor vehicle use tax.
COVERAGE ENDORSEMENT Purpose: To increase the tax.

(NEW YORK) Text or summary was published in the notice of proposed rule making
Notwithstanding any conflicting provisions applicable to the physical 1.D. No. MTV-11-04-00029-P, Issue of March 17, 2004. '

damage coverages of this policy, it is agreed that the following condition is " - )
added: Final rule as compared with last published rule: No changes.

Recovery of Stolen or Abandoned Automobiles Text of rule and any required statements and analyses may be

In the event an automobile to which the physical damage coverages ofbtained from: Michele Welch, Counsel’s Office, Department of Motor
this policy apply is stolen or abandoned, the company or its authorizedVehicles, Empire State Plaza, Swan St. Bldg., Rm. 526, Albany, NY
representative(s) shall, when notified of the location of the automobile, 12228, (518) 474-0871, e-mail: mwelc@dmv.state.ny.us
have the right to take custody of the automobile for safekeeping. Assessment of Public Comment

Instruction The agency received no public comment.
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An assessment of public comment is not submitted with this notice because

: : HP the rule is within the definition contained in section 102(2)(a)(ii) of the
Pu bl IC SerV| ce Com mission State Administrative Procedure Act.
(04-E-0195SA1)

NO HEARING(S) SCHEDULED
Gas Pipeline Tariff No. 219 by Niagara Mohawk Power o )
Corporation Petition of Rehearing by Tenant Research Team

I.D. No. PSC-03-04-00012-A I.D. No. PSC-20-04-00011-P

Frngdate Aprl 28, 2004 PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-

- AP ! cedure Act, NOTICE is hereby given of the following proposed rule:
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- Proposed action: The Public Service Commission is considering a re-
cedure Act, NOTICE is hereby given of the following action: quest filed by Tenant Research Team for a rehearing of the commission’s
Action taken: The commission, on April 8, 2004, adopted an order in Sept. 26, 2003 order approving a request by KSLM Columbus Apartments
Case 03-G-1674 approving Niagara Mohawk Power Corporation’s (Niag- {0 submeter electricity at 120 W. 97th St., 160 W. 97th St., and 135 96th
ara Mohawk) request for a waiver of certain tariff provisions contained in St., New York, NY.

its Service Classification 14. Statutory authority: Public Service Law, sections 22 and 65(1)

Statutory authority: Public Service Law, section 66 Subject: Rehearing of the commission’s order issued on Sept. 26, 2003.
Subject: Tariff provisions. Purpose: To reconsider the commission’s decision regarding the subme-
Purpose: To remove from tariff language an optional one percent loss tering proposal submitted by KSLM Columbus Apartments.

factor term. Substance of proposed rule: The Commission issued an order on Sep-

Substance of final rule: The Commission denied Niagara Mohawk tember 26, 2003 approving a proposal by KSLM Columbus Apartments to
Power Corporation’s (Niagara Mohawk) request for a declaratory ruling submeter electricity at 120 West 97th Street, 160 West 97th Street, and 135
regarding certain tariff provisions and granted Niagara Mohawk a waiver West 96th Street, New York, NY. )

of the 1% loss factor provisions required by its Service Classification 14 of ~ By letter dated October 10, 2003, the Tenant Research Team filed a

its Gas Pipeline Tariff No. 219, subject to the terms and conditions setPetition of rehearing for the Commission to reconsider its decision on the
forth in the Order. submetering proposal submitted by KSLM Columbus Apartments. The

Final rule compared with proposed rule: No changes. petition presents the reason for the rehearing based on its position that the
Text of rule may be obtained from: Central Operations, Public Service tenants did not receive notification of KSLM Columbus Apartments intent
Commission, Bldg. 3, 14th FI Efnpire State Plaza Aibany NY 12223- 10 petition the Commission to submeter electricity prior to Commission

° I
1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS 2PpProva . L _
employer ID no. or social security no. is required from firms or persons to The Commission may accept, deny or modify, in whole or in part, the

- - - petition for rehearing on the proposal to submeter electricity at 120 West
gfe n%ltli?:g %Srgzﬂtess?ser page. Please use tracking number found on last lin 7th Street, 160 West 97th Street, and 135 West 96th Street, New York,

. NY.
Assessment of Public Comment . . . .
An assessment of public comment is not submitted with this notice becausd.&Xt f Proposed rule may be obtained from: Margaret Maguire, Public

the rule is within the definition contained in section 102(2)(a)(ii) of the 581?3"0‘?72%';3390”' Bldg. 3, Empire State Plaza, Albany, NY 12223,
State Administrative Procedure Act. (518) )

G- Data, views or arguments may be submitted to: Jaclyn A. Brilling,

(03-G-1674SA1) Acting Secretary, Public Service Commission, Bldg. 3, Empire State
NOTICE OF ADOPTION Plaza, Albany, NY 12223-1350, (518) 474-6530
Public comment will be received until: 45 days after publication of this

Sale-L easeback Transaction by KeySpan-Ravenswood, LLC notice.
|.D. No. PSC-10-04-00018-A Regulatory | mpact Statement, Regulatory Flexibility Analysis, Rural
Filing date: May 3, 2004 Area Flexibility Analysis and Job | mpact Statement
Effectivedate: May 3, 2004 Statements and analyses are not submitted with this notice because the

proposed rule is within the definition contained in section 102(2)(a)(ii) of
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- the State Administrative Procedure Act.

cedure Act, NOTICE is hereby given of the following action: (03-E-0598SA2)

Action taken: The commission, on May 3, 2004, adopted an order in

Case 04-E-1095 granting KeySpan-Ravenswood, LLC’s (Ravenswood) PROPOSED RULE MAKING

request for a sale-leaseback financing transaction of an electric generation NO HEARING(S) SCHEDULED

facility and related real property.

Statutory authority: Public Service Law, sections 4(1), 69 and 70 Net Metering Special Provisions by Central Hudson Gas & Elec-
Subject: Transfer of lightly regulated electric generation assets. tric Corporation

Purpose: To allow the owner/participants to obtain tax advantages while | p. No. PSC-20-04-00012-P

Ravenswood receives lower-cost financing. o
Substance of final rulee The Commission approved KeySpan_Raven_ PURSUANT TO THE PROV'S'ONS OF THE State Administrative Pro-
swood, LLC's (Ravenswood) petition for the sale and simultaneous lease-cedure Act, NOTICE is hereby given of the following proposed rule:

back of Ravenswood Unit 40, a dual-fueled, combined-cycle electric gen-Proposed action: The Public Service Commission is considering whether
eration facility and allowed Ravenswood to continue to be lightly to approve or reject, in whole or in part, or modify, a proposal filed by
regulated as an electric corporation. The Commission also granted Ravercentral Hudson Gas & Electric Corporation to make various changes to its
swood a waiver of certain filing requirements, subject to the terms andrates, charges, rules and regulations contained in its tariff schedule, P.S.C.
conditions set forth in the Order. No. 15—Electricity, to become effective Aug. 1, 2004.

Final rule compared with proposed rule: No changes. Statutory authority: Public Service Law, section 66(12)

Text of rule may be obtained from: Central Operations, Public Service  Subject: Net metering special provisions.

Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223- Purpose: To modify certain terms of service for residential customers
1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS taking service under the net metering special provigioSemviitki
employer ID no. or social security no. is required from firms or persons to Classification Nos. 1 and 6.

be billed 25 cents per page. Please use tracking number found on last linSubstance of proposed rule: Central Hudson Gas and Electric Corpora-

of notice in requests. tion (Central Hudson or the company) proposes to clarify and revise
Assessment of Public Comment certain terms of service for customers taking service under the net metering
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special provisions within Service Classification Nos. 1 and 6 contained in PROPOSED RULE MAKING

P.S.C. No. 15—Electricity that pertain to residential photovoltaic and

farm waste generators, respectively, that meet the requirements of Public NO HEARING(S) SCHEDULED

Service Law Section 66-j. Central Hudson proposes to clarify the meteringCa]cuIation of Franchise Fees by Cablevision of WappingersFalls

options available to customers taking service under the net metering SP& e !

cial provisions within Service Classification No. 1. The company also "

proposes to revise the procedure for allocating photovoltaic output, asl.D. No. PSC-20-04-00014-P

measured by a non-time-differentiated meter, and to offer additional me- - .

g opons o cstomers ki s uncer he netmterng specef sy THE PROVISIONS OF THE St acnisiaive Pro-
rovisions within Service Classification No. 6. ' :

P . . . Proposed action: The Public Service Commission is considering whether
Text of proposed rule may be obtained from: Margaret Maguire, Public 1o approve or reject, in whole or in part, a petition by Cablevision of

Service CommISSIOI’l, Bldg 3, Emplre State Plaza, Albany, NY 12223, Wapp”']gers Fa”sy Inc. for a waiver of 9 NYCRR section 5951(0)(2)

(518) 474-3204 pertaining to the manner of calculation of franchise fees.

Data, views or arguments may be submitted to: Jaclyn A. Brilling, Statutory authority: Public Service Law, section 216(1)

Acting Secretary, Public Service Commission, Bldg. 3, Empire State Subject: Calculation of franchise fees.

Plaza, Albany, NY 12223-1350, (518) 474-6530 Purpose: To allow Cablevision of Wappingers Falls, Inc. and the Town
Public comment will be received until: 45 days after publication of this  Of Phillipstown (South) to agree to exclude the amount of the franchise
notice. fees collected from subscribers from inclusion in the company’s calcula-

- . tion of gross receipts.
/I;\\’egulg;‘or};{/mpi\ctjat_emmdtbIi)e?ulator){s[F/eXIb/l/tyAnalyss Rural Substance of proposed rule: The Public Service Commission is consid-
rea Flexibility Analyssand Job Impact Statement ering whether to approve or reject, in whole or in part, a petition by

Statements and analyses are not submitted with this notice because th@ablevision of Wappingers Falls, Inc. for a waiver of section 595.1(0)(2)
proposed rule is within the definition contained in section 102(2)(a)(ii) of pertaining to the manner of calculation of franchise fees in the Town of
the State Administrative Procedure Act. Phillipstown (South) (Putnam County). Section 595.1(0)(2) requires
(04-E-0546SA1) franchise contract language to express franchise fees as a percentage of
gross revenues derived from the operation of the cable system. Gross
revenues are defined in the referenced section as “all revenues required to

PROPOSED RULE MAKING be reported to the commission . . . pursuant to 9 NYCRR Part 595.” Section

NO HEARING(S) SCHEDULED 595.1(0)(2) permits exclusions from that revenue base, but requires that

such base include all “revenues received directly from subscribers for any

Long Term Indebtedness by Chautauqua Utilities, Inc. cable services purchased by subscribers on a regular, recurring monthly
basis.” Franchise fee collections fall within these definitions of gross

I.D. No. PSC-20-04-00013-P revenues. Therefore, a waiver of rules is required to permit exclusion of

franchise fee collections from calculation of gross revenues.

Text of proposed rule may be obtained from: Margaret Maguire, Public
Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223,
Proposed action: The Public Service Commission is considering whether (518) 474-3204

to approve or reject, or modify, in whole or in part, a petition filed by Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Chautauqua Utilities, Inc. for authority to incur indebtedness not to exceedActing Secretary, Public Service Commission, Bldg. 3, Empire State

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:

$1,700,000. Plaza, Albany, NY 12223-1350, (518) 474-6530
Statutory authority: Public Service Law, sections 4(1) and 69 Public comment will be received until: 45 days after publication of this
notice.

Subject: Long term indebtedness. Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural
Purpose: To authorize long term indebtedness for the construction of a Area Flexibility Analysis and Job | mpact Statement
natural gas pipeline in Chautauqua County, NY. Statements and analyses are not submitted with this notice because the

. TS proposed rule is within the definition contained in section 102(2)(a)(ii) of
Substance of proposed rule: By Petition filed May 3, 2004, Chautauqua the State Administrative Procedure Act.
Utilities, Inc. seeks approval to incur indebtedness totaling $1.7 million by (04-V-0436SA1)
executing: (1) a 4% per annum promissory note in the amount of $680,000,

payable to the Chautaugua County Industrial Development Authority or its
designated agency, with a term of 15 years and payments to be made PROPOSED RULE MAKING
monthly; (2) a promissory notice in the amount of $850,000, payable to NO HEARING(S) SCHEDULED

M&T Bank at prime plus 1%, with a term of 10 years and payments to be . . .. .

made monthly; and (3) a 6% per annum promissory note in the amount ofca@lculation of Franchise Fees by Cablevision of WappingersFalls,
$170,000, payable to Chautauqua Utilities, Inc.’s affiliate, Chautauqua Inc.

Energy Management, with no fixed payment schedule. The purpose of|.D. No. PSC-20-04-00015-P

such indebtedness is to construct, complete and commence operation of

gas plant in the Town of North Harmony, Chautauqua County. PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:

Text of proposed rule may be obtained from. Margaret Maguire, Public Proposed action: The Public Service Commission is considering whether

Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223

(518) 474-3204 ' to approve or reject, in whole or in part, a petition by Cablevision of
' _ . Wappingers Falls, Inc. for a waiver of 9 NYCRR section 595.1(0)(2)
Data, views or arguments may be submitted to: Jaclyn A. Brilling, pertaining to the manner of calculation of franchise fees.

Acting Secretary, Public Service Commission, Bldg. 3, Empire State Statutory authority: Public Service Law, section 216(1)
Plaza, Albany, NY 12223-1350, (518) 474-6530 Subject: Calculation of franchise fees.

Public comment will be received until: 45 days after publication of this ~ Purpose: To allow Cablevision of Wappingers Falls, Inc. and the Town
notice. of Phillipstown (North) to agree to exclude the amount of the franchise

Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural fees (;ollected from subscribers from inclusion in the company’s calcula-
Area Flexibility Analysis and Job | mpact Statement tion of gross receipts. . . T .

. . . . Substance of proposed rule: The Public Service Commission is consid-
Statements and analyses are not submitted with this notice because th&ing whether to approve or reject, in whole or in part, a petition by
proposed rule is within the definition contained in section 102(2)(a)(ii) of caplevision of Wappingers Falls, Inc. for a waiver of section 595.1(0)(2)
the State Administrative Procedure Act. pertaining to the manner of calculation of franchise fees in the Town of
(04-G-0576SA1) Phillipstown (North) (Putnam County). Section 595.1(0)(2) requires
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franchise contract language to express franchise fees as a percentage of (i) No trifecta wagering shall be conducted v Bugy feaoer
gross revenues derived from the operation of the cable system. Gross than six bettingrentded however, that in a stakes race, handicap
revenues are defined in the referenced section as “all revenues required t@ce or allowance race no trifecta wagering shall be conducted on any

be reported to the commission . . . pursuant to 9 NYCRR Part 595.” Sectiorrace having fewer than five betting entries. If fewer than six betting entries
595.1(0)(2) permits exclusions from that revenue base, but requires that in stidndr than a stakes race, handicap race or allowance race, the
such base include all “revenues received directly from subscribers for any trifecta shall be declared off and the grossipddl fefer than five
cable services purchased by subscribers on a regular, recurring monthlyetting entries start in a stakes race, handicap race or allowance race, the
basis.” Franchise fee collections fall within these definitions of gross trifecta shall be declared off and the gross pool refunded. The board's
revenues. Therefore, a waiver of rules is required to permit exclusion ofsteward may, in the exercise of discretion to protect the wagering public,
franchise fee collections from calculation of gross revenues. require that there be at least six betting entries for the conduct of trifecta

Text of proposed rule may be obtained from: Margaret Maguire, Public wagering. If a trifecta pool is cancelled and if time permits, with the
Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223, approval of the board’s steward, a track may schedule exacta wagering in

(518) 474-3204 place of trifecta wagering.

Data, views or arguments may be submitted to: Jaclyn A. Brilling, This notice is intended to serve only as a notice of emergency adoption.
Acting Secretary, Public Service Commission, Bldg. 3, Empire State This agency intends to adopt this emergency rule as a permanent rule and
Plaza, Albany, NY 12223-1350, (518) 474-6530 will publish a notice of proposed ru!e maIgng in Bate Register at some
Public comment will be received until: 45 days after publication of this ~ future date. The emergency rule will expire July 28, 2004.

notice. Text of emergency ruleand any required statements and analyses may

ihili ; be obtained from: Robert A. Feuerstein, Counsel, Racing and Wagering
Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural . -
Area Flexibility Analysis and Job | mpact Statement Bg?fga&,niyrvniﬁ?rm'figﬁla%if Xté‘taig I:le 2,SA|bany, NY 12206-1668, (519)
Statements and analyses are not submitted with this notice because th ' ) 9- ny-u

proposed rule is within the definition contained in section 102(2)(a)(ii) of FXegulatory Impact Statement i i
the State Administrative Procedure Act. Statutory authority: Section 101(1) of the Racing, Pari-Mutuel Wager-

(04-V-0437SA1) ing and Breeding Law vests the Board with general jurisdiction over all
horse racing and all pari-mutuel wagering activities in New York State.
Section 227 of the Racing, Pari-Mutuel Wagering and Breeding Law
provides that the Board shall make rules regulating the conduct of pari-
mutuel betting.
Legislative objectives: This amendment advances the legislative objec-

H H tive of regulating the conduct of pari-mutuel wagering in a manner de-
RaCI ng a-nd Wager I ng Boar d signed togmaintgin the integrity 019 racing while gener%ting a reasonable
revenue for the support of government.

Needs and benefits: This rule amendment is necessary to address those

EMERGENCY situations where, in Graded Stakes, handicap and allowance races, the
trifecta wagering opportunity would be eliminated or cancelled because
RULE MAKING there are not six betting interests, as required by the existing Rule
. . 4011.22(i). The benefit of the rule amendment would be the retention of
Trifecta Wagering the wagering opportunities with the corresponding preservation of reve-
|.D. No. RWB-20-04-00005-E nues to the State, localities, and the racing and breeding industries.
Filing No. 512 It will prevent the loss of trifecta wagering to out-of-state horseracing
Filing date: April 30, 2004 events. When a trifecta is lost because of an inadequate field size, the bettor
Effectivedate: April 30, 2004 immediately looks to another track (most likely out-of-state) for another

o ) trifecta betting opportunity. Some do switch from the cancelled trifecta bet
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- to an exacta on the same race but many do not. At off track sites, many

cedure Act, NOTICE is hereby given of the following action: instate and out-of-state simulcast signals are accepted simultaneously.
Action taken: Amendment of section 4011.22(i) of Title 9 NYCRR. Multiple types of bets (like exactas) and exotic types of bets (like trifectas)
Statutory authority: Racing, Pari-Mutuel Wagering and Breeding Law, are the most popular forms of pari-mutuel wagering. In these simulcast
sections 101(1) and 227 venues, the loss of in-state trifecta pools will result in the loss of wagering

on New York State racing to trifecta wagering on out-of-state racing.
The rule applies to graded stakes, handicap and allowance races be-

i derlvina the findi f itv: This rul d cause these races are highly competitive. These higher class races find the
Specific reasons underlying the finding of necessity: This rule amend- 1, q0q competing more consistently and truer to bettor's expectations. The

ment provides authorization for the conduct of trifecta wagering on thor- | . “ass races may lack this consistency. The horses competing in a

oughbred stakes races, handicap races or allowance races in the event th?&?ver class race may have infirmities or lack inherent racehorse ability that
are five betting entries in the race, rather than the mandatory minimum o

X ibed by th ¢ rule. Vast ts of id b hinders their individual production of consistent performance.
::fb%itpigslzlsein t?lle e-evg;ljtrrterse (EltjaeWaaZrir? mall;nsscgnc\;\éalllgezrsdl\f;o?o the The role of the Board steward will be to ensure that the integrity of the
Ject 1o ; - ) gering w . N&aceis safeguarded at all times for the betting public. The Board steward is
reduction in available betting entries from six to five. This would result in niquely qualified by his knowledge of the horses, track conditions, jock-
the loss of significant revenues to the State, breeders and the |ndustry._Aﬁ s, wagering situations, and the interrelationship;s among them all. With
ehmergency rule making is necessary because the Board has determlnq is knowledge, the Board steward has the ability to identify situations
that emergency adoption is necessary for the preservation of the gener here collusion or mischief may occur, and prevent a trifecta pool from
welfare and that standard rule making procedures would be contrary to th%ontinuing in light of a questionable scratch. The steward will scrutinize

public interest. o ) the health of the horse, track conditions, and wagering schemes to ensure
Subject: Trifecta wagering in thoroughbred stakes, handicap or allow- that the decision to scratch the sixth horse in a trifecta opportunity is based
ance races in those situations where there are five betting entries. Sucgp g pona fide racing decision rather than a decision intended to exploit a
authorization would allow trifecta wagering on a five-entry field at the tifecta wagering opportunity. In fact, these expert qualities are the basis
discretion of the Racing and Wagering Board’s steward. for a steward’s current authority in making discretionary determinations
Purpose: To authorize the conduct of trifecta wagering in thoroughbred and rulings. The Board steward is the only public official of the three track
stakes, handicap or allowance races in those situations where there are fivgewards who has an express duty to protect the betting public. Therefore,
betting entries at the discretion of the Board steward. This would avoid theit is only logical that the Board steward be allowed to make such expert
mandatory cancellation of the trifecta betting pool, thereby preserving thedeterminations.

wagering opportunities and corresponding revenues associated with this  Costs: This rules amendment affects only the required minimum num-

Finding of necessity for emergency rule: Preservation of general wel-
fare.

type of wager. ber of betting interests in thoroughbred trifecta Graded Stakes, handicap
Text of emergency rule: Paragraph (i) of 9 NYCRR Section 4011.22 and allowance races. The rule will impose no new costs for state or loc
Trifecta is hereby amended to read: governments. The rule will impose no costs upon regulated parties. Tt
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rule will not impose any new costs on the Racing and Wagering Board for EMERGENCY
the implementation and continued administration of the rule. RULE MAKING

Betting pools are weakened when a trifecta wagering pool is lost
?ecause ?t]; field si;_(te'. Sitt:ationskthat (c:iatyse atfi_el(_j to dro'ﬁ)I fromt6 to E rang®rug Testing of Hor ses
rom weather conditions to track conditions to injury or illness to a horse.
The amounts wagered into trifecta pools vary widely depending on the!-D- No. RWB-20-04-00006-E
time of the year. A recent NYRA day and their slowest day of the year Filing No. _513 )
(Dec. 11th) found one of the trifecta pools over $200,000 with many othersFiling date: April 30, 2004
over $150,000. On Travers Day in August at Saratoga or Belmont Day inEffective date: April 30, 2004

jt’,ﬂ;:“ Ef'gggt Park, the trifecta pools are in the range of $2-$3 millionp o5 ANT TO THE PROVISIONS OF THE State Administrative Pro-
p ) cedure Act, NOTICE is hereby given of the following action:

The cost of not implementing this rule can best be gauged in part by ;o taken: Amendment of sections 4043.6, 4043.7, 4038.18, 4120.10
looking at the impact on State taxes on exotic wagering. For every doIIar4120_11 4109.7 and 4113.3 of Title 9 NYCRé. ’ ’ ’

bet on a NYRA race, nearly 86 cents of that dollar is wagered off-track. o . . . .
The State tax on an exotic bet like a trifecta is 1.6% when this bet is made>X@tufory authority: Racing, Pari-Mutuel Wagering and Breeding Law,
on-track. It is the same as the 1.6% tax on an on-track exacta. At the 25@‘:7‘:“9”5 101, 301_ and 902 ) .

New York off-track betting branches however, the State tax on a trifecta is7/1ding of necessity for emergency rule: Preservation of public safety
1.5% while on an exacta it is only 0.5%. At the OTB teletheaters the State?nd general welfare.

tax on a trifecta is 3.0% while the State tax on an exacta is 1.5%. ThereforeSpecific reasons underlying thefinding of necessity: These rule amend-
State tax proceeds are adversely impacted when an exacta replacesraents will provide an effective mechanism to deter the use in the racing
cancelled trifecta. horse of the potent tranquilizers reserpine and fluphenazine. Both drugs are

Paperwork: There is no additional paperwork required by or associated?®ing abused in an effort to gain an improper advantage in pari-mutuel
with this rule amendment. racing; however the existing time-based structure of the equine drug rule

Local government mandates: This rule would impose no local govern-does not provide effectively for the sanction of abusers and deterrence.
ment mandates ' These rule amendments will provide an effective mechanism to deter the
oo ) _ use of erythropoietin and darbepoietin in the racing horse. These sub-
Duplication: There are no other state or federal requirements similar tostances are being abused in an effort to gain an improper advantage in pari-

the provisions contained in the rule amendment. mutuel racing; however the existing equine drug rule does not provide an
Alternative approaches: There are no other significant alternatives to effective means for the sanction of abusers aed Tetecmrminued

this rule, which was narrowly drafted to accomplish the stated benefits in abuse of these drugs and substances, whiditimastenséein pari-

thoroughbred races of significant merit and interest. mutuel racing, undermines public confidence in the integrity ofiacing wit

One alternative that was considered was a proposal to limit the rule toresultant loss of willing participants and bettors. This would result in the
Grade | stakes, such as the Travers Stakes or the Belmont Stakes. It wa@ss of significant revenues to the State, municipalities, breeders and the
determined that the competitive nature of handicap and allowance races i§ldustry. In addition, the continued undeterred use of these drugs and
such that the rule could be applied to these races without impairing thesubstances poses a threat to the safety of both the equine and human racing
integrity of the race. If the Board did not adopt this rule, the state would Participants. An emergency rulemaking is necessary because the Board has
lose tax revenue from trifecta wagering at simulcast venues and racingletermined that emergency adoption is necessary for the preservation of

associations would suffer wagering pool losses, most likely to other racingthe general welfare and public safety and that standard rulemaking proce-
associations located out of state. dures would be contrary to the public interest.

Federal standards: The rule does not exceed any minimum standards of/bject: The testing of horses for the drugs reserpine and fluphenazine
the federal government because there are no applicable federal rules. ~ @nd for the antibodies of erythropoietin and darbepoietin, as well as the

: . : . _consequences of positive tests.
Compliance schedule: This emergency rule amendment is effective d P

upon filing. Compliance can be accomplished immediately without need Furpose: To provide for effective testing for the drugs reserpine and
for modification of existing procedures. fluphenazine and for the antibodies of erythropoietin and darbepoietin and

o ) the consequences of positive tests, in order to deter their use in horses that
Regulatory Flexibility Analysis compete in pari-mutuel racing. These rules will provide for the exclusion
A regulatory flexibility analysis is not submitted with this notice because from racing of those horses that are the subject of a positive test until there
the rule will not impose any adverse economic impact or reporting, record-is a subsequent negative test. Claimants of horses will have the option of
keeping or other compliance requirements on small businesses or localoiding any claim based upon the report of a positive test.
governments. The rule will apply only to associations and corporations thatText of emergency rule: AMEND Rule 4038.18 (Certain Voidable
conduct pari-mutuel thoroughbred racing and those facilities that acceptclaims) to add new paragraphs (b) and (c) and reletter existing paragraphs
wagers on races conducted at those facilities. Those associations, corporgh) and (c) to be (d) and (e) respectively:
tions and entities do not qualify as a small business or local government. * * 5) post-race positive. Should the analysis of a post-race blood or urine
Rural Area Flexibility Analysis sample taken from a claimed horse result in a post-race positive test, the
A rural area flexibility analysis is not submitted with this notice be- claimant's trainer shall be promptly notified in writing by the stewards and
cause the rule amendment will not impose any adverse economic impadhe claimant shall have the option to void said claim within five days of

on rural areas or reporting, record keeping or other compliance requireJ€Ceipt of such notice by his trainer. An election to void a claim shall be
ments on public or private entities in rural areas. submitted in writing to the stewards by the claimant or his trainer.

The Racing and Wagering Board has made this determination base (b) Erythropoietin and darbepoietin. Should the analysis of a post-race

; lood or urine sample taken froma claimed horse result in a finding by the
upon the nature of the rule amendment, which merely changes the numb : Pt G
of required betting interests for trifecta wagering on certain thoroughbred laboratory that the antibody of erythropoietin or darbepoietin was present

races. Trifecta wagering is an existing form of approved wagering. Further,'n the sample taken from that horse, the claimant’s trainer shall be

the Racing and Wagering Board has made these determinations baseﬂgrgggg nntooti\f/i;((jj i;%rgi;?nb%i:R?nslfﬁ‘/gaégjsa&drg;gltaé?‘gjnéhgggltli Cgag;“;

upon its knowledge and familiarity with the various pari-mutuel wagering hi : ; ; . S -
: istrainer. An election to void a claim shall be submitted in writing to the
operations throughout New York State. stewards by the claimant or histrainer,

Job Impact Statement (c) Reserpine and fluphenazine. Notwithstanding any inconsistent pro-
A job impact statement is not submitted with this notice because the Newvision of Part 4043, should the analysis of a post-race blood or urine
York State Racing and Wagering Board has determined that the rule willsample taken from a claimed horse result in a finding by the laboratory
not have a substantial adverse impact on jobs and employment opportunithat the drug reserpine or the drug fluphenazine was present in the sample
ties. This is evident from the nature of the rule, which preserves wageringtaken from that horse, the claimant’s trainer shall be promptly notified in
opportunities and associated revenues. The New York State Racing angwriting by the stewards and the claimant shall have the option to void said
Wagering Board has made this determination based upon its knowledgelaimwithin five days of receipt of such notice by histrainer. An election to
and familiarity with pari-mutuel wagering operations throughout New void a claim shall be submitted in writing to the stewards by the claimant
York State. or histrainer.
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[(b)] (d) Upper neurectomy or unreported lower neurectomy. Where an
upper neurectomy as defined in subdivision (a) of section 4025.31 of this
Subchapter or a lower neurectomy which has not been reported as required
in subdivision (b) of section 4025.31 has been performed on a horse prior
to the race in which it is claimed, the claimant shall have the option to void
said claim upon written notice to the stewards from the claimant or his ~ AMEND Rule 4113.3 to add a new paragraph (i):
trainer given within 10 days following the date of the claim. 4113.3. Reasons for placing a horse on the steward’s list.

[(©)] (e) Undeclared pregnant mare. Where a pregnant mare has been A horse shall be placed on the steward’s list at each track for the
claimed which pregnancy has not been disclosed as required in sectiofollowing reasons:

4038.17 of this Part, the claimant shall have the option to void the claim  (a) it has a tube in its throat;
upon written notice to the stewards from the claimant or his trainer within ~ (b) it is dangerous or unmanageable. Such horse must work out before
10 days following the date of the claim. the judges on the main track, secure permission of the judges to qualify and

AMEND Part 4043 (Drugs Prohibited and Other Prohibitions) to add a then qualify in two consecutive qualifying races before release from the
new Rule 4043.6: steward’s list;

4043.6 Erythropoietin and Darbepoietin (c) it is sick, lame or unfit to race. Such horse must perform before the

(a) A finding by the laboratory that the antibody of erythropoietin or State veterinarian and be certified fit to race by the State veterinarian

hpoe ; ; before release from the steward’s list;
darbepoiet esent in the sample taken f h shall establish L . o . .
tha;t ?ﬁgl hcl)rgs\ga}ssp&nﬁt tc;nrac?e in gn(; w%réeaﬁgtargéze subject to ;he (d) itis unable to start satisfactorily behind the starting gate. Such horse
provisions of paragraph b. ' must work out behind the starting gate, be approved by the starter and then

(b) Any horse that has been the subject of a finding by the laboratory qua(léf)yi?rr]lgg ggfec:{iiretl]er?ess/;rgm the steward’s list;
that the antibody of erythropoietin or darbepoietin was present in the f1it h ; gd | S hh hall i bef |
sampletaken fromthat horse shall not be entered or allowed to racein any ; () 'r': as per S’rmlt_e poorly. Such horse shall qualify once before release
subsequent race until the horse has tested negative for the antibodies of rom the ﬁtewar S d'St' itively f d hh hall lify i
erythropoietin or darbepoietin in a test conducted by the laboratory. (9) it has tested positively for a drug. Such horse shall qualify in a

(gdndeclared pregnant mare. Where a pregnant mare has been
claimed which pregnancy has not been disclosed &5 secfion
4038.17 of this Part, the claimant shall havéotkieidphie claim
upon written notice to the judges from the ¢imitnamsowithin 10
days following the date of the claim.

() Notwithstanding any inconsistent provision of this Part, a horse workout and thereafter test negative for drugs before release from the

shall not be subject to disqualification fromthe race and fromany share of
the purse in the race, and the trainer of the horse shall not be subject to
application of trainer’s responsibility based upon the finding by the labo-
ratory that the antibody of erythropoietin or darbepoietin was present in
the sample taken from that horse.

THOROUGHBRED:

4043.7 Reserpine and Fluphenazine

(a) Notwithstanding any inconsistent provision of this Part, a finding
by the laboratory that the drug reserpine or the drug fluphenazine was
present in the sample taken froma horse shall result in the disqualification
of the horse from the race and from any share of the pursein the race.

(b) Thetrainer of a horse which has been the subject of a finding by the
laboratory that the drug reserpine or the drug fluphenazine was present in
the sample taken from that horse shall not be subject to application of
trainer’s responsibility based solely upon the finding by the laboratory
that the drug reserpine or the drug fluphenazne was present in the sample.

steward’s list.

(i) it has been the subject of a finding by the laboratory that the
antibody of erythropoietin or darbepoietin was present in the sample taken
fromthe horse. Such horse shall test negative for the antibodies of erythro-
poietin or darbepoietinin a test conducted by the laboratory beforerelease
from the steward' s list.

HARNESS

AMEND Part 4120 (Drugs Prohibited and Other Prohibitions) by ad-

ding a new Rule 4120.10:

4120.10 Erythropoietin and Darbepoietin

(a) A finding by the laboratory that the antibody of erythropoietin or
darbepoietin was present in the sample taken from a horse shall establish
that the horse is unfit to race in any subsequent race, subject to the
provisions of paragraph b. Such horse shall be placed on the steward's
list.

(b) Any horse that has been the subject of a finding by the laboratory
that the antibody of erythropoietin or darbepoietin was present in the

AMEND Rule 4109.7 (Certain Voidable Claims) to add new sampletakenfromthat horse shall not be entered or allowed to racein any
paragraphs (b) and (c) and reletter paragraphs (b) and (c) to be (d) and (e)bsequent race until the horse has tested negative for the antibodies of

respectively:

erythropoietin or darbepoietin in a test conducted by the laboratory.

(a) Post-race positive. Should the analysis of a post-race blood or urine  (€) Notwithstanding any inconsistent provision of this Part, a horse
sample taken from a claimed horse resuit in a post-race positive test, théhall not be subject to disqualification fromthe race and fromany share of
claimant's trainer shall be promptly notified in writing by the judges and the purse in the race and the trainer of the horse shall not be subject to
the claimant shall have the option to void said claim within five days of application of trainer’s responsibility based upon the finding by the labo-
receipt of such notice by his trainer. An election to void a claim shall be ratory that the antibody of erythropoietin or darbepoietin was present in

submitted in writing to the judges by the claimant or his trainer.

(b) Erythropoietin and darbepoietin. Should the analysis of a post-race
blood or urine sample taken froma claimed horseresult in a finding by the
laboratory that the antibody of erythropoietin or darbepoietin was present
in the sample taken from that horse, the claimant’s trainer shall be
promptly notified in writing by the judges and the claimant shall have the
option to void said claim within five days of receipt of such notice by his
trainer. An election to void a claim shall be submitted in writing to the
judges by the claimant or histrainer.

(c) Reserpine and fluphenazine. Notwithstanding any inconsistent pro-
vision of Part 4120, should the analysis of a post-race blood or urine
sample taken from a claimed horse result in a finding by the laboratory
that the drug reserpine or the drug fluphenazine was present in the sample
taken from that horse, the claimant’s trainer shall be promptly notified in
writing by the judges and the claimant shall have the option to void said
claimwithin five days of receipt of such notice by histrainer. An election to
void a claim shall be submitted in writing to the judges by the claimant or

the sample taken from that horse.

HARNESS:

4120.11 Reserpine and Fluphenazine

(a) Notwithstanding any inconsistent provision of this Part, a finding
by the laboratory that the drug reserpine or the drug fluphenazine was
present in the sample taken from a hor se shall result in the disqualification
of the horse from the race and from any share of the pursein the race.

(b) Thetrainer of a horse which has been the subject of a finding by the
laboratory that the drug reserpine or the drug fluphenazine was present in
the sample taken from that horse shall not be subject to application of
trainer’s responsibility based solely upon the finding by the laboratory
that the drug reserpine or the drug fluphenazne was present in the sample.

This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt this emergency rule as a permanent rule and

will publish a notice of proposed rule making in Siate Register at some
future date. The emergency rule will expire July 28, 2004.
Text of emergency ruleand any required statements and analyses may

histrainer. be obtained from: Robert A. Feuerstein, Counsel, Racing and Wagering
[(b)] (d) Upper neurectomy or unreported lower neurectomy. Where an Board, One Watervliet Ave. Ext., Suite 2, Albany, NY 12206-1668 (518)

upper neurectomy as defined in subdivision (a) of section 4025.31 of this453-8460, e-mail: info@racing.state.ny.us

Subchapter or a lower neurectomy which has not been reported as requireBegulatory | mpact Statement

in subdivision (b) of section 4025.31 has been performed on a horse prior Statutory authority: The Board is authorizedatepioesalrules

to the race in which it is claimed, the claimant shall have the option to void pursuant to Racing, Pari-Mutuel Wageringiagd_Bve&ection 101,

said claim upon written notice to the judges from the claimant or his trainer 301, and 902. The Board has general juvisdaitiborse racing and

given within 10 days following the date of the claim. all pari-mutuel wagering activities in New York State. The Board is au-
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thorized to promulgate rules necessary to prevent the administration of ated with compliance. Erythropoietin and darbepaoietiegitanate

drugs or other improper acts to racehorses prior to a race. The Legislature use in the racing horse and therefore nocaffiptiative require-

has directed that the Board promulgate any rules necessary to implement ment exists. The drugs reserpine and fluphemaguikzars fior

equine drug testing so that the public’s confidence and the high degree of which alternatives exists. Horsemen may cdrapgyohitiitions of

integrity in racing are assured. the rule by use of alternative drugs at an equal or lesser cost.
Legislative objectives: To enable the New York State Racing and 6. Minimizing Adverse Impact. The Board attempted to minimize

Wagering Board to preserve the integrity of pari-mutuel racing. adverse impact, consistent with the need to assure public safety and gen-

Needs and benefits: These rule amendments are necessary to providgal welfare, by excluding a horse from competition only for the limited
an effective mechanism to address and deter the use in the racing horse period necessary for a negative retest and by providing for limitation of
the tranquilizers reserpine and fluphenazine, as well as the substancegisciplinary sanctions from the otherwise general application of the
erythropoietin and darbepoietin. Both drugs are being abused in an effortrainer’s responsibility rule.
to gain an improper advantage in pari-mutuel racing. The substances 7. Small Business and Local Government Participation:
erythropoietin and darbepoietin, which stimulate red cell production, are  The Board provided notice of the concepts and general requirements of
similarly being abused. This information is derived from tests on samplesthese rules to various segments of the regulated racing industry. Among
from horses in competition and research conducted by the Board’s Equinghose segments were the representative horsemen’s associations. These
Drug Testing and Research Program at Cornell University. The Board'sassociations (one per track) include most if not all of the small business
existing time-based equine drug rules do not provide effectively for the industry participants (owners and trainers) as members.
determination of use or sanctions. The continued and undeterred use OoRural Area Flexibility Analysis
these drugs and substances undermines public confidence in the integrity 1. Types and estimated numbers of rural areas.

of racing with corresponding loss of wagering handle. Wagering handle  The rules will impact all licensed owners and trainers of racehorses that
generates significant revenues for the State, municipalities, breeders andeek to compete in pari-mutuel racing. Many of the licensees affected by
tracks. In addition, the continued abuse of the regulated drugs and subthese rules are located within “rural areas” as that term is defined in New
stances poses a threat_tq the health of the horse and the safety of both thg)rk State Executive Law Section 481(7). The impact of compliance of
equine and human participants. those entities located in rural areas should be substantially the same as, if
Costs: These rules will impose no new costs for state or local govern-not identical to that in other than rural areas.
ments. The rule will not impose any new costs on the Racing and Wagering . Reporting, recordkeeping and other compliance requirements.
Board for the implementation and continued administration of the rule.  There are no required reporting or recordkeeping requirements for
The costs of manpower, testing and incidental expenses will be accomymg|| pusinesses. There are no professional services that are likely to be
plished within existing budget limitations. o needed to comply with these rules. The rules do not impose any technolog-
These rules will impose no costs upon regulated parties in order t0jca| requirements. The compliance component of the ruteshe exclu-
comply with limitations concerning the use of the regulated drugs and sjon of a horse from pari-mutuel racing competition, is a consequence of
substances. The only costs are those associated with the sanctions in thge report of a positive test. In that situation, the horse may not participate

event of non-compliance. again until the horse has been retested without a positive result.
Paperwork: There is no additional paperwork required by or associated ~ 3. Costs.

with these rule amendments. _ _ There are few anticipated compliance costs. The licensees should al-
Local government mandates: This rule would impose no local govern- ready be monitoring use of drugs and other substances to assure conform-

ment mandates. . . ity with Board rules. There will be a potential loss of purse monies
Duplication: There are no other state or federal requirements similar toassociated with the exclusion of horses until a clearance test. This cost

the provisions contained in the rule amendment. cannot be estimated due to the competitive nature of horse racing. During

Alternative approaches: There are no other significant alternatives tothis time there might be lower costs associated with the care of the horse if
this rule, which was drafted to accomplish the stated benefits with the leasthe horse is not maintained in active training status. The cost of the
negative impact upon the pari-mutuel racing industry. No action would fail necessary retest will be borne by the Board.
to address the existing problems associated with continued abuse of the 4, Minimizing adverse impact.
drugs and substances that are the subject of these rules. As a consequence of the location of horsemen in rural areas, these rules

Federal standards: The rule does not exceed any minimum standards @fave similar impact on rural areas as on non-rural areas of the State. The
the federal government because there are no applicable federal rules.  geographic location of the horses and horsemen is incidental to the sub-

Compliance schedule: Compliance can be accomplished immediately. stance of the rule. Consequently, there is no way to design the rule to
Regulatory Flexibility Analysis minimize impact on rural areas.

1. Effect of Rule: The rules do not apply to and thus will not adversely 5. Rural area participation.
affect local government. The rules will impact all licensed owners and  The Board provided notice of the concepts and general requirements of
trainers of racehorses that seek to compete in pari-mutuel racing. There aréhese rules to various segments of the regulated racing industry. Among
thousands of such licensed owners and/or trainers. The number of horsethose segments were the representative horsemen’s associations. These
owned or trained by such licensees may range from one to hundreds. Thesgssociations (one per track) include most if not all of the rural area small
individuals operate businesses that generally employ less than one hundreolsiness industry participants (owners and trainers) as members.
persons. Job Impact Statement

2. Compliance Requirements: There are no required reporting or re- A job impact statement is not submitted with this notice because the
cordkeeping requirements for small businesses. There are no professionalew York State Racing & Wagering Board has determined that these rules
services that are likely to be needed to comply with these rules. The ruleswill not have a substantial adverse impact on jobs and employment oppor-
do not impose any technological requirements on the industry. The compli-tunities. The area of potential impact is that which will result from the
ance component of the rules, i.e. the exclusion of a horse from pari-mutuekxclusion of a horse from pari-mutuel competition until such time as the
racing competition, is a consequence of the report of a positive test. In thahorse tests negative for the drug or substance that resulted in the ineligibil-
situation, the horse may not participate again until the horse has beeiity to participate. For the drugs reserpine and fluphenazine, it is estimated

retested without a positive result. that the period of exclusion following the reported result of a positive test
3. Professional Services. There are no professional services required tovould be very short. Based upon the facts that these drugs may not be
comply with the proposed rules. lawfully administered to the horse within one week before the start of the

4. Compliance Costs. There are few anticipated compliance costs. Theacing program and the typical ten-day period between the collection of a
licensees should already be monitoring use of drugs and other substancesample and report of a positive test, there should be a relatively short
to assure conformity with Board rules. There will be a potential loss of period of exclusion provided the horse is subject to a prompt retest.
purse monies associated with the exclusion of horses until a clearance testlthough reserpine and fluphenazine are detectable beyond the one-week
This cost cannot be estimated due to the competitive nature of horse racingeriod, this situation differs little from the existing situations involving
During this time there might be lower costs associated with the care of theother drugs. Based upon experience, there will be relatively few positive
horse if the horse is not maintained in active training status. The cost of theests and no substantial adverse impact on jobs for industry participants

necessary retest will be borne by the Board. such as trainers and grooms.
5. Economic and Technological Feasibility. There are no technological For the substances erythropoietin and darbepsttmgtédsthat
requirements associated with compliance. There should be no costs associ- the period of exclusion following the reparfed pesitive test
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would range from several weeks to a period in excess of 120 days. How- with the constitution and by-laws of the [studetibofgament
ever, based upon the results of preliminary testing, which involved approx-government, and consistent with the principles of equal opportuarty
imately 37,000 horses, it is estimated that less than one percent of horsegewpoint neutrality, prior to registration for each [termafademic year.
actually tested will test positive. All horses are not subject to post-race The constitution and by-laws of such student government shall specify the
testing. Although a single horse may be excluded potentially for a period ofcriteria governing eligibility for funding of and allocations to student
several months, most owners and trainers do not race only one horse. Thusrganizations from student activity fees. The student government may
there should be no likelihood of substantial adverse impact on jobs due tqrovide for use of advisory referenda of the student body with respect to
the temporary exclusion of these horses from racing. Furthermore, thesgarticular funding decisions but may not agree to be bound by such
horses will still require care even if not actively training or racing. referenda. Allocations included in the budget shall fall within programs
The New York State Racing and Wagering Board has made this deterdefined in paragraph (3) of this subdivision. The approved budget shall
mination based upon the above information and its knowledge and famili-thereafter be presented to the chief administrative officer prior to the
arity with the conduct of pari-mutuel wagering throughout New York registration for each [ternmgcademic year for [his] review and certifica-
State. tion that the allocationfsom the fee and any proposed sources of revenue
are in compliance with the provisions of paragraph (3) of this subdivision.
[In the event that the chief administrative officer, or his designee, con-
cludes that a particular proposed allocation may not be in compliance with
the provisions of this Part, he shall refer such proposed allocation to a
. . campus review board composed of eight members of whom four shall be
State U niver s ty Of NGN YOI’ k appointed by the representative student organization and four appointed by
the chief administrative officer, or his designee. The campus review board
shall study the proposed allocation and make a recommendation with
respect to it. The chief administrative officer, or his designee, shall thereaf-

PROPOSED RULE MAKING ter make the final decision. Any proposed allocation which is determined

NO HEARING(S) SCHEDULED not to be in compliance with the provisions of these regulations shall be

excluded from the budget.] Upon determination by the chief administrative

Student Activity Fees officer, or [his] designee, that the approved budget is in compliance with
|.D. No. SUN-20-04-00010-P these regulations, har she shall so certify, and such certification shall

authorize the collection of the fee at registration.

(2)(b) Appeals - In the event that the chief administrative officer, or
designee, concludes that a particular proposed allocation included in the

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:

Proposed action: Amendment of section 302.14 of Title 8 NYCRR budget may not be in compliance with the provisions of this Part, he or she
Statutory authority: Education Law, section 355(2)(b) and (h) shall refer such proposed allocation to a campus review board composed
Subject: Student activity fees at State-operated units of the State Univer-of eight members of whom four shall be appointed by the student govern-
sity of New York. ment and four appointed by the chief administrative officer, or designee.

Purpose: To amend regulations governing the collection, use and dis- The campus review board shall study the proposed allocation and make a
bursement of student activity fees at State-operated campuses of the Staf€commendation to support or not to support it. The chief administrative
University of New York. officer, or designee, shall thereafter make the final decision. Any proposed
Text of proposed rule: 302.14 Student Activity Fees allocation which is determined not to bein compliance with the provisions

(a) Referendum. Prior to the close of the academic year [1976-77 withOf these regulations shall be excluded from the budget.

sufficient time provided for the orderly budget planning of student activity (2) Collection at registrationiThe total amount of the fee for one
programs,]2004-2005 and every [fourfwo years thereafter, the student academic year, as fixed and assessed by the student government, shall not

body (or such components thereof as may be designated by the chieéxceed an amount to be determined by the chancellor in consultation with
administrative officer, or [his] designee) at each State-operated campushe student assembly. Upon registration, every student shall be required to
shall determine by referendum whether student activity programs shall bepay [a]one half of the total fee, or proportionate part thereiffregistered
supported by either voluntary or mandatory student fees. [The implemen-for lessthan full-time, for [the] each term for which her she registerq, as

tation of the 1976-77 referendum determination shall become effective inmay have been fixed and assessed by the representative student organiza-
relation to the appropriation, collection and disbursement of such fees fortion to the extent that such fee does not exceed an amount to be determined

the 1977-78 academic yea8jch referendum shall be held on the same by the chancellor in consultation with the student assembly.] Failure to pay
day as the annual elections for officers of the representative student the required fee may result in denial of registration. The fiscal officer of
organization or organizations (hereinafter referred to as* student govern- each State-operated campus shall collect the prescribed fee at the time of

ment” ). The determination resulting from each referendum shall remain in registration and shall pay over the amounts so collected to [a custodial and
force for a period of [fourfwo academic years, except that at any time and disbursing]an independent fiscal agent designated by the [representative
from time to time within such [fourjvo year period a subsequent referen-  student organizatiorgtudent government and approved by the chief ad-
dum held in accordance with the constitution and by-laws of the [represen-ministrative officer, or [his] designee. If there is reasonable evidence in an
tative student organization or organizatiogsilent government may af- individual case, as determined by the chief administrative officer, or [his]
fect a change in this determination with respect to the following academicdesignee, that payment of the fee may cause undue hardship, such student
year [and to continue for the remaining portion of the four year period].  may nevertheless be allowed to register and fhésbligation to pay such

(b) Voluntary fees. Where students at a State-operated campus havéee shall thereafter be subject to administrative review and action by the
determined to make the payment of student activity fees voluntary, thechief administrative officer, or [his] designee, after consultation with the

[representative student organizatish]dent government shall be respon- [representative student organizaticstlident government. In a case in
sible for the collection, appropriation and disbursement of suctsfibes which a student has been allowed to register without payment of the
ject to the permitted uses authorized in paragraph (c)(3) of the Board of student activity fee, the chief administrative officer [of the campus con-

Trustees Policy. With the approval of the chief administrative officer, or cerned] may withhold grades or transcripts of credits until payment has
[his] designee, personnel or facilities of the campus, or both, may be usedeen waived by such administrative action or the obligation has been met.
in connection with the collection of such fees on behalf of the [representa-In addition, the [representative student organizatstudent government
tive student organizatiorstudent government provided that the collection may determine to deny participation in student activities in the case of any
of voluntary student activity fees is clearly distinguished from the collec- student who has not fulfilled has her obligation with respect to payment
tion of required university fees. of the mandatory student activity fee. Student imposed fees in excess of the

(c) Mandatory fees. Where students at a State-operated campus haveandated fee shall be considered voluntary within the provisions of subdi-
determined to make the payment of student activity fees mandatory, thevision (b) of this section. Policies governing refunds to students who
appropriation, collection and disbursement of such fees, whensoever coleancel their registration or withdraw from the university shall be estab-
lected, shall be governed by the following regulations: lished by the [representative student organizatsinjent government.

(1)(a) Preparation and certification of the budget. The [representa-For those periods outside the academic year (i.e. summer session) a

tive student organizatiorsfudent government shall prepare and approve a mandatory fee also may be collected, provided the amount of the fee is
budget governing expenditures from student activity fees in accordanceconsistent with the level of programming provided during that period and
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is used in accordance with the Board of Trustees' Policy. The amount of
this fee shall be determined by the student government in consultation with
the chief administrative officer of the campus, or designee, and shall not be
included within the cap applicable to the amount charged for the academic
year.

payments shall be made by student organizations for the use of college
facilities where there are extraordinary costs to the college associated
with such events.

Text of proposed rule and any required statements and analyses may

be obtained from: Edward Engelbride, Assistant Vice Chancellor for

(3) Use of funds. Funds which are collected under provisions of this University Life, State University of New York, State University Plaza,

section which require every student to pay the prescribed mandatory feg\lbany, NY 12246, (518) 443-5116, e-mail: engelbed@sysadm.suny.edu
and all revenues generated from use of the fee shall be used only for  pata viewsor arguments may be submitted to: Same as above.
support of the following programs for the benefit of the campus commu- p, /e comment will be received until: 45 days after publication of this

nity:
(i) programs of cultural and educational enrichment;
(ii) recreational and social activities;
(iii) tutorial programs;
(iv) athletic programs, both intramural and intercollegiate;
(v) student publications and other media;
(vi) assistance to recognized student organizatiocisding re-

ligious student organizations, [provided thatffor the purposes and activi-
ties of the organizatiothat are of an educational, cultural, recreational or

social nature[;Jand provided further that the criteria for recognition of
student organizations, the criteria governing eligibility for funding of and
allocations to such student organizations from student activity fees and the
advisory nature of any referenda held by the student government to aid in
particular funding decisions shall be specified in the constitution and by-
laws of the student gover nment;

(vii) insurance related to conduct of these programs;

(viii) administration of these programs;

(ix) transportation in support of these programs;

notice.

Regulatory Impact Statement

1. Statutory Authority: Education Law, Sections 355(2)(b) and
355(2)(h). Section 355(2)(b) authorizes the State University Trustees to
make and amend rules and regulations for the governance of the State
University and institutions therein. Section 355(2)(h) authorizes the State
University Trustees to regulate the admission of students, tuition charges
and other fees and charges, curricula and all other matters pertaining to the
operation and administration of each state-operated institution of the Uni-
versity.

2. Legislative Objectives: The present measure makes revisions in the
policy governing the collection, use and disbursement of student activity
fees for state-operated campuses of the State University of New York.
These fees are a source of financial support for activities that enhance
student life at these campuses, in furtherance of the statutorily-defined
mission of the State University of New York under Article 8 of the
Education Law.

3. Needs and Benefits: The present measure is needed to provide

(x) student services to supplement or add to those provided by theconsistent, appropriate, legally sufficient and financially responsible gui-

university; [and]

(xi) remunerationand reimbursement of reasonable and neces-
sary travel expenses in accordance with state guidelines to students [of-
ficers] for service to student government][.]

(xii) campus-based scholar ships, fellowshipsand grant programs,
provided the funds are administered by the campus or a campus affiliated
organization;

(xiii) payments for contractual services provided by a nonprofit
organization to the extent that such services are in aid of an approved
student activity during the budget year and which activity serves the
purposes set forth above and provided further that such payments may not
be exclusively for the general corporate purposes of such organization;

(xiv) salaries for professional non-student employees of the stu-
dent government to the extent that they are consistent with hiring practices
and compensation rates of other campus-affiliated organizations; and

(xv) charitable donations to a nonprofit organization; provided,
however, that such donations may be funded only from the proceeds of a
fundraiser held by a recognized student organization.

dance to the student governments and students at the state-operated cam-
puses of the State University of New York relating to the periodic referen-
dum on the mandatory student activity fee and to the collection, use and
disbursement of these fees. The amendments bring the student activity fee
policy into compliance with recent federal court decisions, particularly, the
U.S. Supreme Court case, Board of Regents diittiersity of Wisconsin

System v. Southworth, 120 S. Ct. 1346 (2000). In the Southworth case, the
Supreme Court ruled that public institutions of higher education may,
constitutionally, charge students an activity fee to fund student programs
that involve speech if the activity fee program is “viewpoint neutral,”
meaning that the allocation of funds to student groups must be based on
criteria unrelated to the views of the student group. The proposed amend-
ments also enhance the participation of students in the process of setting
these fees and the communication regarding the activities supported by the
fee. While greater flexibility is provided in the permissible uses of the fees,
measures also are taken to ensure fiscal accountability for these funds by
the elected student governments. Overall, the amendments recognize the
important role of student activity fees in providing financial support for

(4) Disbursement of funds. Proceeds of the student activity fee shallactivities at institutions within the State University that enhance the col-

be disbursed by the [representative student organizatisdnt govern-
ment, through the designated [custodial and disbursimigoendent fiscal

agent, provided that th@oposed fiscal commitment for each expenditure

lege experience for students.
4. Costs: There will be no additional costs to students due to the
amendments. The present measure does not change the amount of the

shall have been approved by the chief administrative officer or [his] student activity fee or the mechanism for establishing the fee ceiling. It
designee. In the event that the chief administrative officer, or [his] desig- does ensure, however, that students will have more information about the
nee, concludes that a particytmoposed fiscal commitment may not be in  activities supported by the fee and more input into the establishment of the
compliance with an approved budgetary allocation and the provisions ofmandatory fee in the first instance. The student governments at the cam-
this section, her she shall refer such proposed fiscal commitment to the puses of the State University of New York may incur minimal, additional
campus review board for review and recommendation. Final determinationcosts in complying with the increased oversight and fiscal accountability
for approval of the compliance with this section of @ngposed fiscal requirements.

commitment shall rest with the chief administrative officer or [his] desig- 5. Local Government Mandates: There are no local government man-
nee. Fiscal and accounting procedures prescribed by the chancellor, odates.

[his] designee, shall be adopted and observed by the [representative stu- 6. Paperwork: Representative student organizations at state-operated
dent organizationktudent government. These procedures shall include, units of the State University of New York will be required to adopt

among other things, provisions for an anrindependent audit[.] includ-
ing the communication to student gover nment management by the indepen-
dent auditor of any internal control matter(s) noted during the conduct of
the audit; and for public dissemination of information regarding the
budgeting process including a list of funded activities, current allocations
and expenditures.

measures to ensure fiscal accountability for the student activity fee funds
and to ensure broader dissemination of information to the student body at
each campus about the uses of these funds.

7. Duplication: None.

8. Alternatives: While there is an alternative of keeping the fee policy
unchanged, it is not acceptable since a number of the amendments are

(5) Changes to approved budget. Changes to the approved budgatequired by federal court decisions and are necessary to ensure financial

after certification, either prior to or subsequent to the collection of integrity and accountability for the activity fee. The present measure also
mandatory fees, shall be subject to administrative review and certificationreceived significant student support within the State University. The
by the chief administrative officer, or [his] designee, in the same manner asamendments implement a range of recommendations made by the Univer-

was applicable to the original budget.

(d) Use of college facilities. The provisions of this section shall not be
interpreted to authorize the use of college facilities for student activities

and programs without appropriate administrative approMapropriate

26

sity-wide Task Force on the Student Activity Fee which was appointed by
the Chancellor in June 2001. The Task Force sex$ aienpamber of
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NY S Register/May 19, 2004 Rule Making Activities

endorsed by the University-wide student governance organization, the NOTICE OF ADOPTION
Student Assembly of State University of New York.
9. Federal Standards: None. Farming and Commercial Hor se Boarding Operations
10. Compliance Schedule: It is intended that the amendments will bel .D. No. TAF-10-04-00025-A
effective for the Spring 2003 semester. Filing No. 498

Regulatory Flexibility Analysis Flllng_date: April 29, 2004

L . . . . . Effectivedate: May 19, 2004
No regulatory flexibility analysis is submitted with this notice because the
proposed rule does not impose any requirements on small businesses alRURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
local governments. This proposed rule making will not impose any adversecedure Act, NOTICE is hereby given of the following action:
economic impact on small businesses and local governments or imposection taken: Amendment of sections 528.7 and 528.22 of Title 20
any reporting, recordkeeping or other compliance requirements on smallNYCRR.
businesses and local governments. Statutory authority: Tax Law, sections 171, subd. First; 1101(b)(19) and
Rural Area Flexibility Analysis (20); 1105(c)(3)(vi) and (5)(iii); 1115(a)(6), (15) and (16) and (c)(2);
No rural area flexibility analysis is submitted with this notice because the 1142(1) and (8); and 1250 (not subdivided) )
proposed rule does not impose any requirements on rural areas. The ruldubject: Farming and commercial horse boarding operations.
will not impose any adverse economic impact on rural areas or impose anyPurpose: To correct dated sections of the sales and use tax regulations to
reporting, recordkeeping, professional services or other compliance re+eflect current Tax Law as it pertains to farming and commercial horse
quirements on rural areas. boarding operations.
Job Impact Statement Text or summary was published in the notice of proposed rule making,

No job impact statement is submitted with this notice because the proposecIkD' No. TAF-10-04-00025-P, Issue of March 10, 2004.
rule does not impose any adverse economic impact on existing jobs inal r ule as compared with last published rule: No changes.

employment opportunities, or self-employment. This regulation governs 1€xt Of rule and any required statements and analyses may be
stuger¥t activityp%es at the State Univerr)sit){/ of New York gnd will n%t have r‘;‘gﬁ{ ’z;d_rgggzi'or?':r’]‘g thliin'g%;%x g;%g'gg%‘;ussp%gﬁ; 4ll\l$e1p2%r§7
any adverse impact on the number of jobs or employment. (518) 457-2254

Assessment of Public Comment

The New York Farm Bureau submitted comments to voice their apprecia-
tion for the Department of Taxation and Finance’s work in updating the
regulations regarding the sales and compensating use tax exemptions ap-
plicable to farming and commercial horse boarding operations: “This

Department of Taxation and program helps maintain the viability of New York agriculture and in so
. doing promotes the benefits that farms and commercial horse boarding
Fl nance operations provide to our local communities. In reviewing the proposed

regulations, the Department has done a commendable job in matching the
proposed regulations with the legislative intent of this program.” No other
comments were received by the Department on the proposed rule.

PROPOSED RULE MAKING

NOTICE OF ADOPTION

Fuel Use Tax NO HEARING(S) SCHEDULED

I.D. No. TAF-10-04-00024-A Fuel Use Tax

Filing No. 497 I.D. No. TAF-20-04-00003-P

Filing date: April 29, 2004 PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
Effective date: April 29, 2004 cedure Act, NOTICE is hereby given of the following proposed rule:

Proposed action: Amendment of section 492.1(b)(1) of Title 20 NYCRR.

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- Statutory authority: Tax Law, sections 171, subd. First: 301-h(c);

cedure Act, NOTICE is hereby given of the following action: 509(7); 523(b); and 528(a)

Action taken: Amendment of section 492.1(b) of Title 20 NYCRR. Subject: Fuel use tax on motor fuel and diesel motor fuel and the art. 13-
Statutory authority: Tax Law, sections 171, subd. First; 301-h(c); A carrier tax jointly administered therewith.

509(7); 523(b); and 528(a) Purpose: To set the sales tax component and the composite rate per gallon

; ; f the fuel use tax on motor fuel and diesel motor fuel for the calendar

Subject: Fuel use tax on motor fuel and diesel motor fuel and the art. 13- o O b

A carrier tax jointly administered therewith. quarter beginning July 1, 2004, and ending Sept. 30, 2004, and reflect the
] aggregate rate per gallon on such fuels for such calendar quarter for

Purpose: To set the sales tax component and the composite rate per gallomhurposes of the joint administration of the fuel use tax and the art. 13-A

of the fuel use tax on motor fuel and diesel motor fuel for the calendar carrier tax.

quarter beginning April 1, 2004, and ending June 30, 2004, and reflect theray; of proposed rule: Section 1. Paragraph (1) of subdivision (b) of

aggregate rate per gallon on such fuels for such calendar quarter fogection 492.1 of such regulations is amended by adding a new subpara-
purposes of the joint administration of the fuel use tax and the art. 13-Agraph (xxxv) to read as follows:

carrier tax.
Text or summary was published in the notice of proposed rule making, Motor Fuel Diesel Motor Fuel
I.D. No. TAF-10-04-00024-P, Issue of March 10, 2004. Sales Tax Composite Aggregate Sales Tax Composite Aggregate
. . . Component Rate Rate Component Rate Rate
Final rule as compared with last published rule: No changes. (xxxiv) April - June 2004
Text of rule and any required statements and analyses may be
10.5 18.5 33.1 11.0 19.0 31.85

obtained from: Diane M. Ohanian, Tax Regulations Specialist 4, Depart-
ment of Taxation and Finance, Bldg. 9, State Campus, Albany, NY 12227, (600xv) July - September 2004

(518) 457-2254 114 194 340 111 191 31.95

Assessment of Public Comment: Text of proposed rule and any required statements and analyses may

An assessment of public comment is not submitted with this notice because&e obtained from: Diane M. Ohanian, Tax Regulations Specialist 4,
the rule is within the definition contained in section 102(2)(a)(ii) of the Department of Taxation and Finance, Bldg. @ngiate Slbany, NY
State Administrative Procedure Act. 12227, (518) 457-2254
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Data, views or arguments may be submitted to: Marilyn Kaltenborn, question the parties about the agreement. No agreement shall be approved
Director, Taxpayer Services Division, Department of Taxation and Fi- for a period of 10 calendar days after submissioartb]the bo

nance, Bldg. 9, State Campus, Albany, NY 12227, (518) 457-1153 Subdivisions (e), (f), (9), (h) and (i) of section 300.36 of Title 12
Public comment will be received until: 45 days after publication of this ~ NYCRR are renumbered (f), (g), (h), (i) and (j) and a new subdivision (e) is
notice. added to read as follows:

Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural (e) After at least 10 calendar days have passed since the submission of

Area Flexibility Analysis and Job |mpact Statement the agreement to the Board, the agreement shall be reviewed by the chair,

Statements and analyses are not submitted with this notice because the rufedesignee of the chair, a member of the board, or a Workers' Compensa-
is within the definition contained in section 102(2)(a)(ii) of the State tion Law Judge, who will make a determination whether to approve or
Administrative Procedure Act. disapprove the agreement. The chair, designee of the chair, member of the
board, or Workers Compensation Law Judge reviewing the agreement
may approve or disapprove the agreement administratively, based on a
review of the record before the board, or may chose to schedule a meeting
to question the parties about the agreement. If the agreement is reviewed
W k , C . B d administratively, the Board shall advise the parties in writing of the date
the agreement shall be deemed submitted for the purposes of Section 32 of

OrKers om pensatl on oar the Workers' Compensation Law and this section. If a meeting is scheduled

to question the parties about the agreement, the agreement will be deemed
submitted for the purposes of Section 32 of the Workers' Compensation

EMERGENCY Law and this section at such meeting.
RULE MAKING This notice is intended to serve only as a notice of emergency adoption.
) This agency intends to adopt this emergency rule as a permanent rule and

Waiver Agreements will publish a notice of proposed rule making in fate Register at some
|.D. No. WCB-20-04-00002-E future date. The emergency rule will expire July 27, 2004.
Filing No. 496 Text of emergency ruleand any required statements and analyses may
Filing date: April 29, 2004 be obtained from: Cheryl M. Wood, Workers’ Compensation Board, 20
Effective date: April 29, 2004 Park St., Rm. 401, Albany, NY 12207, (518) 473-8626, e-mail: Office-

ofGeneralCounsel@wcb.state.ny.us

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- Regulatory Impact Statement

cedure Act, NOTICE is hereby given of the following action: 1. Statutory authority:

Action taken: Amer?dment of §ection 300'3.6 of Title 12 N_YCRR' The Workers’ Compensation Board (hereinafter referred to as Board) is
Statutory authority: \Workers’ Compensation Law, sections 117, 141 ¢learly authorized to amend 12 NYCRR 300.36. Workers' Compensation

ar_ld 32 . . Law Section 117(1) authorizes the Chair to make reasonable regulations
]f‘_/”dan of necessity for emergency rule: Preservation of general wel-  consistent with the provisions of the Workers' Compensation Law and the
are. Labor Law.

Specific reasons underlying the finding of necessity: WCL § 32, as Section 141 of the Workers’ Compensation Law provides that the

amended Chapter 635 of the Laws of 1996, permits the parties to aChair shall be the administrative head of the Board and authorizes the
workers’ compensation claim to enter into an agreement settling upon andChair, in the name of the Board, to enforce all the provisions of the WCL
determining the compensation and other benefits due to the claimant or thend to make administrative regulations and orders providing, in part, for
claimant's dependents, subject to approval by the Board. At first, few the receipt, indexing and examining of all notices, claims and reports.
waiver agreements were submitted to the Board, and a meeting was held Section 32 of the Workers’ Compensation Law provides that whenever
before a Board Commissioner in all cases to question the parties about thg claim for workers’ compensation has been filed, the claimant or the
agreement. However, in the late 1990's, the number of waiver agreementieceased claimant's dependents and the employer or its insurance carrier
submitted to the Board increased so dramatically that it was not feasible tqnay enter into a written agreement settling upon and determining the
hold a meeting in every case in which an agreement was filed. Moreovercompensation and other benefits due to the claimant or the claimant's
most agreements submitted to the Board were routine. Beginning in 2000dependents. Such agreement shall not be hinding unless approved by the
Board Commissioners began reviewing routine agreements administraBoard. Once approved by the Board, the agreement shall be final and
tively, without holding a meeting to discuss the agreement with the parties.conclusive upon the parties. An agreement may be modified at any time by

The majority of settlement agreements are reviewed and approved by theyritten agreement of all the interested parties provided it is approved by
Board without the need for a meeting with the parties. On April 22, 2004, the Board.

the Appellate Division, Third Department rendered a Memorandum and 2. | egislative objectives:

Order in Matter oHart v. Pageprint/Dekalb, ___ A.D.2d____, Section 73 of Chapter 635 of the Laws of 1996 amended Section 32 of
N.Y.S.2d____ (3rd Dept., Slip Op. No. 94339, 2004), finding that the {he Workers’ Compensation Law to permit the parties to a workers’ com-

administrative review of waiver agreements was invalid insofar as it con- pensation claim to enter into an agreement settling upon and determining
flicted with the terms of 12 NYCRR 300.36. The purpose of this amend- ine compensation and other benefits due to the claimant or the claimant's
ment is to amend 12 NYCRR 300.36, consistent with WCL § 32, to permit gependents. This rule would amend the regulations adopted in 1997 imple-

the Board to review and approve or disapprove routine waiver agreementsnenting Section 73 of Chapter 635 of the Laws of 1996 to provide for the
administratively, without the need for a meeting with the parties, which 3qminjstrative review of waiver agreements.

benefits everyone. Requiring meetings for all waiver agreements would 3 Needs and benefits:
greatly increase the time it takes for such an agreement to be approved as pyior to the enactment of Section 73 of Chapter 635 of the Laws of

the Board has limited calendar time. Additionally, the Board has NUMErousy 9gg, a workers’ compensation claimant was not permitted to permanently
agreements which have been processed administratively and are ready f?&

- aive his or her right to benefits under the Workers’ Compensation Law
approval, but cannot be approved due to the above referenced decision. W ereinafter “WCL"). The 1996 amendment to WCL § 32 permits the
the Board is to continue to efficiently and timely review and issue deci-

. . . 2 : arties to a workers’ compensation claim to enter into an agreement
5'(;)”.5 r.etga{.d'nlg waiver agreements, it must process the routine agreementgyiling upon and determining the compensation and other benefits due to
administratively.

the claimant or the claimant's dependents, subject to approval by the

Subject: Waiver agreements pursuant to section 32. Board. At first, few waiver agreements were submitted to the Board, and a

Purpose: To provide for the administrative review of waiver agreements. meeting was held before a Board Commissioner in all cases to question the

Text of emergency rule: Subdivision (b) of section 300.36 of Title 12 parties about the agreement. However, in the late 1990’s, the number of

NYCRR is amended to read as follows: waiver agreement submitted to the Board increased so dramatically that it
(b) Any agreement submitted to the board for approval shall be on a was not feasible to hold a meeting in every case agreleicteahwas

form prescribed by the chair or, alternatively, contain the information filed. Moreover, most agreements submitted to tiverBaardine.

prescribed by the chair. [For the purposes of section 32 of the Workers’ Beginning in 2000, Board Commissioners beganoetieswaygee-

Compensation Law and this section, an agreement shall be deemed submit- ments administratively, without holding a meetssgthe digree-

ted when it is received by the board at the time a hearing is conducted to ment with the parties. The majority of setlementsagre reviewed
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and approved by the Board without the need for a meeting with the parties. The amendment will not require any additiowaloremmoird-
On April 22, 2004, the Appellate Division, Third Department rendered a keeping by small businesses or local governments.
Memorandum and Order iNlatter of Hart v. Pageprint/Dekalb, 3. Professional services:
AD2d___,  N.Y.S.2d___ (3rd Dept., Slip Op. No. 94339, 2004), It is believed that no professional services will be needed/to comp
finding that the administrative review of waiver agreements was invalid with this rule.
insofar as it conflicted with the terms of 12 NYCRR 300.36. The purpose 4. Compliance costs:
of this amendment is to amend 12 NYCRR 300.36, consistent with WCL This proposal will not impose any compliance costsusmssell b
§ 32, to permit the Board to review and approve or disapprove routine or local governments. This amendment is intendedsgaaglyht®
waiver agreements administratively, without the need for a meeting with processing and approval of waiver agreements wisuaitted YW CL
the parties. § 32.

Permitting the Board to review and approve or disapprove routine 5. Economic and technological feasibility:
waiver agreements administratively, without the need for a meeting bene- No implementation or technology costs are antisipalielousi-
fits all participants to the workers’ compensation system. The Board re- nesses and local governments for complianceopitsetieaprend-
ceives approximately 1,000 new waiver agreements each month. Requir- ment. Therefore, it will be economically and techfedsditalfor
ing meetings for all waiver agreements would greatly increase the length of small businesses and local governments afeotefddsed amend-
time it would take to review each agreement, as the Board has limited ment to comply.
calendar time and only a small number of Board Commissioners. Addi- 6. Minimizing adverse impact:
tionally, claimants would be required to take time during the work day to This proposed amendment is designed to minin@zenpdetss
appear at a Board district office for the meeting. The waiver agreements due to the current regulations for small busioessgeegmiments.
that are reviewed administratively are routine and the claimants repre- This rule provides only a benefit to small businességavern-
sented. The Board is working to ensure that the parties who have entered ments.
into a routine waiver agreement have that agreement reviewed and a 7. Small business participation and local governragon:particip
decision issued without delay. By redirecting the simple or routine cases Because this proposed amendment was necedsitabedruan
from the meeting calendar and processing them administratively, the com- and Order of the Appellate Division, Third Degmareudefpril 22,
plex cases that remain on the meeting calendar will progress more quickly. 2bGaten of Hart v. Pageprint/Dekalb, _ A.D.2d ,

4. Costs: N.Y.S.2d___  (3rd Dept., Slip Op. No. 94339, 2004), there has been

The proposed amendment will not result in any new or additional costs insufficient time for the Board to seek the inpubo$isessles and
to private regulated parties, State, local governments or the Workers’ local government. However, the Board has beenyaives sxinge-
Compensation Board. This proposal merely adds a second process for the ments administratively since 2000, and smalnousicasyesean-
review and approval or disapproval of waiver agreements, which does not ments have been parties to such agreements.
require personal appearances before the Board by the patrties. Rural Area Flexibility Analysis

5. Local government mandates: 1. Types and estimated numbers of rural areas:

Approximately 2511 political subdivisions currently participate as mu- The rule applies to all claimants, insurance carriers and self-insured

nicipal employers in self-insured programs for workers’ compensation employers in all rural areas of the state which are subject to the provisions
coverage in New York State. These self-insured municipal employers will of the Workers’ Compensation Law.

be affected by the proposed rule in the same manner as all other employers 2. Reporting, recordkeeping and other compliance requirements:

who are self-insured for workers’ compensation coverage. As with all  The amendment will not impose any additional reporting, recordkeep-
other participants in the workers’ compensation system, this proposaling or compliance requirements on regulated parties in rural areas.
merely adds a second process for the review and approval or disapproval of 3. Costs:

waiver agreements, which does not require personal appearances before This proposal will not impose any compliance costs on rural areas. This

the Board by the parties. amendment is intended simply to speed the processing and approval of
6. Paperwork: waiver agreements submitted pursuant to WCL § 32.
The proposed amendment does not add any reporting requirements. 4. Minimizing adverse impact:
7. Duplication: This proposed amendment is designed to minimize adverse impact for
‘This amendment will not duplicate any existing Federal or State re- regulated parties in rural areas. This proposed amendment provides only a
quirements. benefit to regulated parties in rural areas.
8. Alternatives: 5. Rural area participation:

One alternative discussed was to hold a meeting in every case to Because this emergency amendment was necessitated by a Memoran-
question the parties about the agreement submitted. However, in mostium and Order of the Appellate Division, Third Department issued April
instances, waiver agreements submitted to the Board are routine, questiorp2, 2004 inMatter of Hart v. Pageprint/Dekalb, A.D.2d ,
ing of the parties concerning the agreement is not necessary, and a meeting.yY.S.2d____ (3rd Dept., Slip Op. No. 94339, 2004), there has been
would result in a delay in the processing of such agreements. Pursuant tinsufficient time for the Board to seek the input of regulated parties in rural
the proposed amendment, the Board could schedule a meeting to discusgeas.

the agreement with the parties when circumstances so warrant. Job Impact Statement
9. Federal standards: _ _ The proposed amendment will not have an adverse impact on jobs. This
There are no federal standards applicable to this proposed amendmensmendment is intended simply to speed the processing and approval of
10. Compliance schedule: waiver agreements submitted pursuant to WCL § 32 and will therefore

Itis expected that the affected parties will be able to comply with this ytimately benefit the participants to the workers’ compensation system.
change immediately.
Regulatory Flexibility Analysis

1. Effect of rule:

Approximately 2,511 political subdivisions currently participate as
municipal employers in self-insured programs for workers’ compensation
coverage in New York State. These self-insured municipal employers will
be affected by the proposed rule in the same manner as all other employers
who are self-insured for workers’ compensation coverage.

Small businesses that are self-insured will also be affected by the
proposed rule in the same manner as all other employers who are self-
insured for workers’ compensation coverage.

Small businesses which are self-insured employers and self-insured
local governments may voluntarily enter into waiver agreements settling
upon and determining claims for compensation. This amendment will
speed the processing and approval of such agreements.

2. Compliance requirements:
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