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Banking Department

EMERGENCY
RULE MAKING

Supervision of Art. X1 Investment Company Holding Companies
and Their Subsidiaries

I.D. No. BNK-23-05-00003-E
Filing No. 562

Filing date: May 19, 2005
Effectivedate: May 23, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Addition of Part 114 to Title 3NYCRR.

Statutory authority: Banking Law, sections 14(1), (1)(k) and art. XII
Finding of necessity for emergency rule: Preservation of general wel-
fare.

Specific reasons underlying the finding of necessity: Need to meet
European Commission timetable for being designated as providing
equivalent supervision for certain U.S. headquartered financial groups
with business activities in the European economic community.

Subject: Supervision of art. X1 investment company holding companies
and their subsidiaries for purposes of the European Union Financial Con-
glomerates Directive.

Purpose: To clarify the examination, supervision, regulation and enforce-
ment authority of the superintendent of banks over financial conglomerates
for purposes of carrying out equivalent supervision.

Text of emergency rule: Part 114

SUPERVISION AND REGULATION OF ARTICLE XII INVESTMENT
COMPANY HOLDING COMPANIESAND THEIR SUBSDIARIESFOR
PURPOSES OF THE EUROPEAN UNION FINANCIAL CONGLOMER-
ATESDIRECTIVE

(Statutory Authority: Banking Law 88 14[1], 14[1][K], Article XII)

§ 114.1 Purpose and Scope.

Article XV of the Banking Law authorizes the formation of investment
companies and Article XII of the Banking Law sets forth the rights and
obligations of such investment companies. The purpose of this Part is to
clarify the Superintendent’ s examination, supervision, regulation, and en-
forcement authority over financial conglomerates for purposes of carrying
out equivalent supervision under the European Union Financial Conglom-
erates Directive.

§ 114.2 Définitions.

For purposes of this Part:

“Banking Law” means the New York Banking Law.

“Banking organization” means all banks, trust companies, private
bankers, savings banks, safe deposit companies, savings and loan associa-
tions, credit unions and investment companies organized under the Bank-
ing Law.

“ Control” means the possession, directly or indirectly, of the power to
direct or cause the direction of management and policies of an investment
company, whether by means of the owner ship of the voting stock or equity
interests of such investment company or of one or more persons control-
ling such investment company, by means of a contractual arrangement or
otherwise. Control shall be presumed to exist if any company, directly or
indirectly, owns, controlsor holds with the power to voteten per centumor
more of the voting stock or other equity interests of any investment com-
pany or of any company which owns, controls or holds with power to vote
ten per centum or more of the voting stock or other equity interests of such
investment company.

“ Equivalent supervision” means a supervisory and regulatory regime
meeting the standards required under the Financial Conglomerates Direc-
tive.

“Financial conglomerate” means a group meeting the definition of
financial conglomerate under the Financial Conglomerates Directive and
having an investment company within its structure.

“Financial Conglomerates Directive” means the European Union Fi-
nancial Conglomerates Directive 2002/87/EC, asit may be amended from
timeto time.

“Investment company” means a banking organization organized pur-
suant to the Banking Law and subject to the provisions of Article Xl of the
Banking Law.

“Investment company holding company” means the top tier corpora-
tion or other entity that controls an investment company.

“Qubsidiary” means a corporation or other entity at least 10 per
centum of the voting stock or other equity interests of which is controlled
directly or indirectly by an investment company holding company.

“ Qupervision Agreement” means an individual agreement entered into
between a financial conglomerate and the Superintendent which provides
for a detailed plan of supervision by the Superintendent over the financial
conglomerate, including specific regulatory requirements applicable to
the investment company holding company and its subsidiaries.
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§ 114.3 Examination, Supervision, Regulation, and Enforcement Au-
thority of the Superintendent over Investment Company Holding Compa-
nies and their Subsidiaries for Purposes of the European Union Financial
Conglomerates Directive.

To assist the Banking Department in carrying out equivalent supervi-
sion of a financial conglomerate for purposes of carrying out the require-
ments of the Financial Conglomerates Directive, the Superintendent shall
have examination, supervision, regulation, and enforcement authority over
an investment company holding company and any of its subsidiaries to the
same extent as he or she has examination, supervision, regulation, and
enforcement authority over any banking organization under the Banking
Law.

This authority includes, but is not limited to, the authority to:

(1) apply Banking Law Section 36 relating to examinations and
confidentiality of information to an investment company holding company
and itssubsidiaries, asif such entities were banking organizations;

(2) issue orders to an investment company holding company and its
subsidiaries as provided in Banking Law Section 39, as if such entities
were banking organizations;

(3) impose monetary penalties for violation of law or regulation, as
provided in Banking Law Section 44, as if such entities were banking
organizations;

(4) impose capital requirements on an investment company holding
company and its subsidiaries, as appropriate or required in the judgment
of the Superintendent;

(5) prescribe requirements for the keeping of books and records by
the investment company holding company and its subsidiaries;

(6) require filing by the investment company holding company and
its subsidiaries with the Superintendent of periodic reports of condition,
reports of income, risk profiles, large exposures and such other reports as
may be required by the Superintendent;

(7) levy assessments on the investment company holding company
and its subsidiaries, as provided in Banking Law Section 17, as if such
entities were banking organizations,

(8) issue such general or specific rules or regulations as may be
necessary to effectuate the examination, supervision, regulation, and en-
forcement authority over investment company holding companies and
their subsidiaries for purposes of meeting the requirements of equivalent
supervision under the Financial Conglomerates Directive.

§ 114.4 Supervision Agreements with Financial Conglomerates.

The Superintendent may enter into one or more Supervision Agree-
ments with each financial conglomerate. Such Supervision Agreements
will set forth the specific plan of supervision and detailed regulatory
requirements applicable to an investment company holding company and
its affiliates (e.g. capital requirements, reporting requirements, transac-
tional limitations, etc.). The Superintendent may exercise enforcement
authority under Banking Law Sections 39 and 44 for breaches or viola-
tions of such Supervision Agreements.

Such Supervision Agreements shall be in addition to, and shall not
serve as a limitation on, the Superintendent’s examination, supervision,
regulation and enforcement authority provided under this Part over invest-
ment holding companies and their subsidiaries to the same extent as the
Superintendent has examination, supervision, regulation, and enforcement
authority over any banking organization under the Banking Law.

§114.5 Limitations.

The Superintendent’s examination, supervision, regulation, and en-
forcement authority over investment company holding companies and
their subsidiariesas provided in this Part is limited to those casesin which
the Banking Department needs to provide equivalent supervision for a
specific financial conglomerate under the Financial Conglomerates Di-
rective.

The provisions of Banking Law Article XIII governing voluntary and
involuntary liquidations of banking organizations shall not be applicable
to investment company holding companies, although they are applicableto
investment companies.
This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt this emergency rule as a permanent rule and
will publish anotice of proposed rule making in the Sate Register at some
future date. The emergency rule will expire August 16, 2005.
Text of emergency ruleand any required statements and analyses may
be obtained from: Sam L. Abram, Banking Department, One State St.,
New York, NY 10004-1417, (212) 709-1658, e-mail: sam.abram@ bank-
ing.state.ny.us
Regulatory Impact Statement

1. Statutory authority:

Section 14(1) of the Banking Law empowers the Banking Board to
make, alter and amend rules and regulations not inconsistent with law. In
addition, Section 14(1)(k) permits the Banking Board to prescribe the
methods and standards to be used in examinations and valuations of assets
of banking organizations. Article XII sets forth the powers as well as the
duties and responsibilities of Article X1l investment companies.

2. Legidlative objective:

The rule promotes the legislative objective of maintaining the safety
and soundness of banking organi zations through effective examination and
supervision. Banking Law Section 10 declares it to be the policy of New
York that al banking organizations shall be supervised and regulated by
the Banking Department in such manner as to ensure the safe and sound
conduct of such business and to protect the public interest. Article X11 sets
forth the powers as well as the duties and responsibilities of Article XII
companies. Such duties include recordkeeping and the provision of reports
to the Superintendent. As banking organizations, Article X1l companies
are subject to examination by the Superintendent (B.L. Section 36) as well
as to enforcement actions by the Superintendent (e.g., enforcement actions
under B.L. 39; monetary penaties under B.L. 44).

The new rule clarifies the Superintendent’s ability to carry out this
supervision in those cases where equivalent supervision is required under
the European Union Financial Conglomerates Directive (2002/87/EC) (the
“Financial Conglomerates Directive” or “Directive’) recently passed by
the European Parliament.

3. Needs and benefits:

The purpose of the new ruleisto clarify the Superintendent’ s examina-
tion, supervision, regulation and enforcement authority over Article XII
investment companies (i.e., banking organizations formed pursuant to
Article XI1 of the Banking Law) and their affiliates in situations where the
Banking Department is responsible for providing “ equivalent supervision”
(as defined in the rule) for such banking organizations and their affiliates,
under the Financial Conglomerates Directive.

The Directive will require supervisors in non-European countries to
provide so-called “equivalent supervision” over afinancia conglomerate
to that which would be required in Europe. Under the Directive, groups or
conglomerates that have activities in one or more financial business aress,
including banking, insurance and securities, will be required to demon-
strate that a financial regulator in their home country provides adequate
supervision for the conglomerate on a consolidated basis.

The Banking Department currently has several conglomerates or fi-
nancia groups with operations in Europe that will become subject to the
supervision requirements of the Financial Conglomerates Directive in
January 2005. These are large organizations which own Article X11 bank-
ing corporationsin New Y ork and, asaresult thereof, it is possible that the
Banking Department would be required or requested to provide the re-
quired equivalent supervision for these organizations.

The ability of aU.S. supervisor fulfilling the role of equivalent supervi-
sor to effectively examine and supervise afinancial conglomerate must be
clear. The requirements of the so-called “equivalent supervision” are
broader than the supervision currently exercised by the Superintendent
over Article XII investment companies owned by such entities, in that the
Directiverequiresthat the U.S. regulators effectively supervise the broader
organization (i.e., from the parent level down) on a consolidated basis.

While this does not necessarily require that one supervisor functionally
supervise and regulate each entity within a conglomerate, one supervisor
will berelied upon to provide a coordinating role, and that supervisor must
have a demonstrable ability to supervise, examine and regulate and take
enforcement action againgt, if necessary, the organization as awhole. The
Directive recognizes that many countries, including the U.S,, regulate
diverse financial conglomerates on a “functional” basis (i.e., insurance
regulators regulate the insurance entities, securities regulators regulate the
securities entities, etc.).

The Department has significant experience in providing consolidated
supervision to large banking organizations, both in its role as supervisor of
banks within a holding company structure and in its role as a consolidated
supervisor for severa Article XII companies owned by large financial
institutions that have operations in Europe and abroad. The Department is
aso very accustomed to coordinating supervision among various regula-
tors, including the banking, insurance and securitiesregulatorsinthe U.S.,
as well as banking and other financial regulators in Europe and in other
countries abroad.

The new rule is necessary to demonstrate and set forth unambiguously
the Superintendent’s powers and duties vis-a-vis the larger conglomerate
organization in a situation where comprehensive equivalent supervision is
required to be provided by the Superintendent. The regulation therefore
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serves the purpose of making it clear to both the European Union regula-
tors and to the conglomerate organization the authority of the Superinten-
dent in this regard. Specifically, the regulation makes explicit that the
parent company of an Article X1 organization within afinancial conglom-
erateisan Article X1I holding company and that, to carry out the required
equivalent supervision, the Superintendent has the authority to exercise
examination, supervision, regulation and enforcement authority over the
Article X1l holding company and any of its subsidiaries in the same
manner as over any banking organization. In this way, the Superintendent
can exercise the supervisory tools necessary to provide effective consoli-
dated supervision. The regulation makes clear that this authority to super-
vise and regulate the Article XI1 holding company and its subsidiaries in
the same manner as a banking organization only is necessary and therefore
only will be employed when the Superintendent is required to provide
equivalent supervision under the Financial Conglomerates Directive.
Thus, the applicability of the rule is limited to such situations involving
these financial conglomerates.

The Superintendent’ s authority to examine and exercise certain control
over afiliates (e.g., parent, sister companies) of any banking organization
is aready quite broad (see e.g., Banking Law Section 36). However, in
order for aU.S. supervisor to be deemed capabl e of equivalent supervision,
the authority to both regulate and take enforcement action against the
affiliates of a banking organization must be apparent. The new rule pro-
vides that clarification. The financial conglomerate organizations them-
selves favor such clarification since they wish to demonstrate that their
home country supervisors can provide the required equivalent supervision.

If the European Union determines that the supervision in the organiza-
tion's home country is not “equivalent” to that provided to an entity
headquartered in the European Economic Community, the organization
will be forced to restructure its European operations so that equivalent
supervision may be provided by a European regulator from atop tier entity
located in Europe. For most U.S. organizations, thisisahighly undesirable
result that would involve costly restructuring in Europe and added layers of
regulatory oversight.

Accordingly, the new rule demonstrating the Superintendent’s author-
ity and ability to carry out supervision in a manner deemed acceptable
under the Directive serves the public need for U.S. financial conglomerate
organizations to demonstrate consolidated supervision by a home country
regulator.

4. Costs:

No significant new costs are imposed as a result of this rule. Banking
organizations are aready subject to monitoring and reporting require-
ments. This reporting would now be required at aconsolidated level within
the organization, which in many cases, is aready being done. Any addi-
tional reporting or compliance requirements are adirect result of European
Union Financial Conglomerates Directive itself. As noted in Section 3,
“Needs and Benefits’ above, U.S. organizations that are deemed to be
financial conglomerates are in favor of the Superintendent’s regulatory
authority since, without such clarification, heavy costs of restructuring
operations or duplicative regulation might be required to satisfy the Euro-
pean Union Directive.

5. Local government mandates:

The regulation imposes no burdens on local governments.

6. Paperwork:

Banking organizations, including Article X1 companies, are currently
subject to monitoring and reporting requirements. These requirements will
continue and may need to be supplemented by reporting at the consolidated
organizational level, which, in many cases is already done. Any such
additional paperwork requirements, however, are adirect result, not of the
new rule, but of new requirements imposed on the organizations under the
European Union Directive which imposes new requirements on these
organizations as aresult of their European operations. These organizations
favor reporting to a U.S. supervisor as a less costly alternative to direct
reporting to European supervisors.

7. Duplication:

None. Various other U.S. supervisors, such as the Federal Reserve, the
U.S. Securities and Exchange Commission, the Office of the Comptroller
of the Currency and the Office of Thrift Supervision may be required to
provide equivalent supervision to institutions under their jurisdiction that
have European operations. However, supervision by federal regulators and
the Banking Department would not be conflicting or duplicative, as an
organization would only have one designated “equivalent supervisor” for
purposes of the European Union Directive.

8. Alternatives:

a. Rely on Existing Authority

Consideration was given to relying on the Superintendent’s existing
authority to examine banking organizations and their affiliates, including
the authority of the Superintendent to enter into quasi-contractual Supervi-
sion Agreements with an organization, such as a financial conglomerate.
Although it was thought that it might be possible to demonstrate to the
European Union that the Superintendent could carry out equivaent super-
vision based on existing authority, it was ultimately determined, in part
based upon outreach to the European Commission (“Commission”) and
one organization that will be required to have consolidated equivalent
supervision (see Section 11, “Outreach” below), that a regulation was
necessary to clarify the extent of the Superintendent’ s examination, super-
vision, regulation and enforcement authority.

Banking Law Section 36 clearly grants the Superintendent the author-
ity to examine banking organizations (which includes Article X1l invest-
ment companies) as well as affiliates of banking organizations when nec-
essary to determine the financial condition of a banking organization. The
Superintendent can also issue enforcement orders against banking organi-
zations under B.L. Section 39, and it is possible that certain activities of
affiliates (e.g., ordering cease and desist, etc.) might be reachable through
such orders. However, based on discussions with the Commission and
European supervisors, it was clear to Department staff that the Commis-
sion, in order to make a determination that a supervisor could effectively
provide equivalent supervision, strongly preferred, and would likely re-
quire, demonstrable express statutory or regulatory authority of the super-
visor to carry out examination, supervision, regulation and enforcement
over the conglomerate.

In the absence of the proposed rule, the Superintendent’s authority to
supervise the conglomerate in the manner required would be less clear.
While the Superintendent has clear examination authority over affiliates
when necessary to determine the financial condition of abanking organiza-
tion, it is not clear that the Superintendent’ s authority to issue regulations
applicable to, or enforcement orders or monetary penalties against, the
financial conglomerate, extends to the banking organization’s affiliates or
parent company directly. The European Union as well as the financia
conglomerate organizations for which the Banking Department may serve
as equivalent supervisor both desire clarification to this effect. The pro-
posed rule therefore would clarify that, for those organizations for which
the Department is equivalent supervisor, the Superintendent’s examina-
tion, supervision, regulation and enforcement authority extends to the
Article X1 company’s top tier parent organization and other affiliates to
the same extent as to any other banking organization.

A second approach utilizing the Department’ s existing authority would
be to rely on the Superintendent’s authority to enter into formal “ Supervi-
sion Agreements’ which set forth the Superintendent’s plan of supervi-
sion, as well as the Superintendent’s authority over the organization, and
the organization’ s responsibilities as a supervised entity. Such agreements
have been used in the past where consolidated supervision isrequired, and
the uniqueness of each organization requires atailored agreement. In fact,
the new rule still calls for the use of such agreements with individualized
supervision plans as part of the equivalent supervision framework. While
in the past such comprehensive Supervision Agreements alone would be
sufficient to demonstrate to European regulatorsthat the U.S. regulator has
a comprehensive plan of supervision for the organization, the new Euro-
pean Directive appears to require a firm statutory or regulatory expression
of aU.S. supervisor’s authority.

b. Promulgate a Regulation to Further Define Superintendent’s Exami-
nation Authority Under Banking Law Section 36.

Another alternative that was considered was to adopt a general regula-
tion of the Banking Board which would further define the scope of the
Superintendent’s examination authority under Banking Law Section 36.
Such aregulation would also have been limited in nature and would have
sought to define what is meant by “examination” of abanking organization
in a situation where the banking organization is part of a group or con-
glomerate that requires equivalent supervision in the U.S. under the Euro-
pean Union Financial Conglomerates Directive.

This alternative was rejected by Department staff as less clear and less
effective than the approach decided upon. For example, to accomplish the
required end, the regulation would have needed to very broadly define the
term “examination” to encompass the ability of the Superintendent to issue
regulations and enforcement actions against both the banking organization
and its affiliates.

Rather than demonstrate the Superintendent’ s authority as based solely
on the examination authority described in B.L. Section 36, Department
staff believes it is more appropriate to demonstrate the Superintendent’s
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authority as arising out of her overall ability to supervise and regulate
Article XI1 banking organizations and their affiliates.

The new ruleistherefore ageneral Banking Board regulation based on
Banking Law Section 14(1), 14(1)(k) and Article X11 defining the Superin-
tendent’s specific expanded supervisory powers over the entities in a
conglomerate whose top tier company is defined as an Article XI1 holding
company in those cases in which the Banking Department needsto provide
equivalent supervision as required under the Financial Conglomerates
Directive.

9. Federal standards:

Not applicable. As noted above, various federal financial supervisors
may aso demonstrate their authority to provide consolidated equivalent
supervision, but there are no specific standards which can be compared to
those the Banking Department would apply to organizations under its
supervision. While the supervisory regimes would likely be similar in
order to accommodate the requirements of the European Union Directive,
the specific requirements applicable to any given organization are individ-
ualized and part of a unique supervision plan.

10. Compliance schedule:

Not applicable. Organizations under the Department’s supervision do
not need to take affirmative steps to comply with the rule. Based upon the
decision of European regulators whether the Banking Department will be
required to provide equivalent supervision, the rule will either be applica-
ble to such organizations or it will not. An individualized Supervision
Agreement will then be worked out between the Banking Department and
the organization, in consultation with European regulators.

11. Qutreach:

In March 2004, a delegation of the Banking Department traveled to
Brussels, Belgium and London, England to meet with staff of the Commis-
sion and the U.K.’s Financial Services Authority (“FSA”"), respectively.
The Commission is responsible for providing guidance to the various
European financial supervisors on the supervisory regimes in other coun-
tries, including the U.S. Therefore, this body (including its technical com-
mittees) has the responsibility and the authority to determine whether the
supervisory regimes in other countries are sufficiently “equivalent” to
European regimes as required by the Directive. The Commission is there-
fore analyzing other supervisors' laws and regulations and practical ap-
proaches to supervision.

The FSA is one of the European financia supervisors with amajor role
in carrying out the Directive, particularly with respect to severa of the
U.S.-based financial conglomerates. This is because significant decision-
making about which U.S. supervisor is best qualified to provide equivalent
supervision to a particular organization rests with the European financial
supervisor where the majority of the conglomerate organization’'s opera-
tionsreside.

The Banking Department del egation explained to both the Commission
and the FSA how the Banking Department conducts supervision of bank-
ing organizations, the authority of the Superintendent, and the legal and
regulatory framework for supervision. The FSA has worked extensively
with the Department over the years and was already quite familiar with the
Department as a supervisor. In addition, in March, the delegation shared
with both these entities a draft of the new rule and explained how it would
clarify the Superintendent’ s authority over conglomerates for purposes of
the Financial Conglomerates Directive. The Commission staff indicated
that it would provide comments as this body has the primary responsibility
for evaluating equivalence. In May 2004, the Commission staff com-
mented favorably on the proposed rule and indicated its belief that the rule
would be found sufficient for the purposes of the Directive. The staff
suggested only a few minor wording changes to more closely conform
certain terminology to that of the Directive.

The draft regulation was also shared with one of the organizations
under the Department’s supervision that will require equivalent supervi-
sion and for which it is most likely that the Department might be required
to be the supervisor to provide such supervision.

The organization in general found the draft rule to be helpful and
acceptablein form. After consideration of the organization’scommentsthe
Department determined to adopt the rule on an emergency basis in its
present form.

The organization aso questioned whether the language in the rule
stating that the Superintendent has authority over an Article XI1 holding
company and its subsidiaries “to the same extent” as over banking organi-
zations implied that all such affiliates of an Article XII must therefore be
regulated as if they were banking organizations. The Banking Department
advised that is that this is clearly not the intent of the rule or of the
European Union Directive. Rather, thislanguage reflects the Department’s
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understanding that the European Commission wishes to see the equivalent
authority available to the Superintendent for the supervision of the con-
glomerate as it would have over banking organizations.

The organization also had some inquiries about the technical terminol-
ogy employed in the rule vis-a-vis the European Union Directive. These
questions were cleared up to the organization’s satisfaction based upon
further discussions between the Department and the Commission staff to
clarify this terminology.

Regulatory Flexibility Analysis

A Regulatory Flexibility Analysis is not submitted because the proposed
rulewill not impose any adverse economic impact, or reporting, or record-
keeping or other compliance requirements on small businesses or local
governments. The proposed rule relates to supervision of the parents and
affiliates of Article XII investment companies having financial business
operations within the European Union. These entities are large financial
conglomerates, which do not qualify as small businesses in New York
State and are not local governments.

Rural Area Flexibility Analysis

A Rural Area Flexibility Analysis is not submitted because the rule does
not result in any hardship to arural area based on the character and nature
of arural area. Therulerelatesto supervision of large financial conglomer-
ates. It is apparent from the nature and purpose of the rule that it will not
impose any adverse economic impact or reporting, record keeping or other
compliance requirements on public or private entitiesin rural areas.

Job Impact Statement

A Job Impact Statement is not submitted because the proposed rule has no
effect on the creation or elimination of jobs. Therule clarifies the Superin-
tendent’s examination, supervision, regulation and enforcement authority
over Article XII companies and their affiliates in situations where the
Banking Department needs to provide equivalent supervision for purposes
of the European Union Financial Conglomerates Directive. Accordingly, it
is apparent from the nature and purpose of the rule that it will not have a
substantial adverse impact on jobs and employment opportunities..

EMERGENCY
RULE MAKING

High Cost Home L oans

|.D. No. BNK-23-05-00004-E
Filing No. 563

Filing date: May 19, 2005
Effective date: May 23, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of Part 41 of Title 3 NYCRR.
Statutory authority: Banking Law, sections 6-i and 6-1
Finding of necessity for emergency rule: Preservation of general wel-
fare.
Specific reasons underlying the finding of necessity: Chapter 626 of the
Laws of 2002 became effective on April 1, 2003. Provisions of chapter
626, by the enactment of section 6-1 of the Banking Law, affect the making
of certain home mortgage loans, known as high cost home loans, on after
the effective date. Part 41 of Title 3 NY CRR has governed the making of
such loans prior to the effective date and is not in conformity with certain
provisions of the chapter 626. Also, in certain limited instances, the pro-
posed amendments to Part 41 will clarify certain provisions enacted by
chapter 626. The revised Part 41 provides a comprehensive regulatory
scheme under which mortgage lenders and brokers will be able to make
high cost home loans.
Subject: The making of certain residential mortgage loans, referred to as
high cost home loans.
Purpose: To conform the provisions of Part 41 of Title 3 NYCRR to
various provisions of section 6-1 of the Banking Law, and also clarify
certain provisions of such section 6-I.
Substance of emergency rule: Summary of proposed amendments to
Part 41:

Section 41.1(a) isamended to revise the definition of alender subject to
Part 41.

Section 41.1(b) is amended to revise the definition of an affiliate.

Section 41.1(c) is amended to make technical revisions.

Section 41.1(d) is amended to revise the definition of a bona fide loan
discount point.
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Section 41.1(e) is amended to revise the definition of a high cost home
loan in regard to the points and fees threshold for determining such loans
and limiting the exclusion of certain discount pointsin the computation of
points and fees.

Section 41.1(f) is amended to revise the definition of loan amount.

Section 41.1(g) is amended to substitute a definition of “borrower” for
“obligor”.

Section 41.1(h) is amended to revise the definition of points and fees.

Section 41.1(j) is amended to make certain technical revisions.

Section 41.2(a) is amended to clarify the exceptions to the prohibition
upon accelerating the indebtedness of high cost home loans.

Section 41.2(b) is amended to increase the term of a balloon mortgage
payment to fifteen years.

Section 41.2(e) is amended to make certain technical revisions.

Section 41.2(g), relating to modification and deferra fees, is repealed
and then added as a new paragraph 2 to section 41.3(d), relating to refi-
nancing of high cost home loans.

Section 41.3(a) is amended by adding a new disclosure requirement
and revising the time limits pertaining to an existing disclosure require-
ment.

Section 41.3(b) is amended to revise requirements relating to the
residual income guidelines and the presumption of affordability; to add
certain conditions in order to determine that repayment ability has been
“corroborated by independent verification”; and to substitute “bor-
rower(s)” for “obligor(s)” where the term appearsin the text.

Section 41.3(c) is amended to revise the percentage of points and fees
that may be financed in making a high cost home loan, and to revise the
charges that may be excluded from such financed points and fees.

Section 41.3(d) is re-titled and amended to revise the limitations upon
points and fees that may be charged by any lender when refinancing high
cost home loans and to add a previously repealed paragraph (see revisions
to section 41.2(g)) relating to modification of an existing high cost home
loan.

Section 41.3(f) is added to prohibit the refinancing of special mort-
gages, except under certain conditions.

Section 41.3(g) is amended to delete a reference to median family
income and to revise certain references.

Section 41.4(a) is amended to revise certain time limits applicable to a
disclosure requirement.

Section 41.4(b) is amended to make a technical revision.

Section 41.4(d) is amended to revise certain time limits applicable to a
disclosure requirement and to clarify the location of the disclosure upon
certain mortgage |oan application forms.

Section 41.5(a) isamended to clarify deceptive actsrelating to splitting
or dividing loan transactions.

Section 41.5(b)(2) is amended to clarify retention of fees by lenders
and brokersin relation to unfair, deceptive or unconscionable practices.

Section 41.5(b)(4) is amended to revise the definition of loan flipping,
as an unfair or deceptive practice, and to add revised conditions to deter-
mine whether aloan has a“ net tangible benefit” to the borrower.

Section 41.5(b)(5) is amended to revise the definition of packing to
make it consistent with other revisionsto Part 41 and to revise certain time
limits applicable to a disclosure requirement.

Section 41.5(b)(6) is amended to clarify the standards to determine that
recommending or encouraging default of a home loan or other debt is an
unfair or deceptive practice.

Section 41.7 isamended to revise the legend that appears on ahigh cost
home loan mortgage.

Section 41.8 is amended to delete VA and FHA mortgage loans from
the definition of exempt products.

Section 41.9 is amended to repeal the current provisions relating to
correction of errors and to add new provisions.

Section 41.11, relating to prohibiting the financing of single premium
insurance, isre-titled and amended to include other insurance premiums or
payments for any cancellation or suspension contract or agreement.

This noticeis intended to serve only as a notice of emergency adoption.
This agency intends to adopt this emergency rule as a permanent rule and
will publish anotice of proposed rule making in the State Register at some
future date. The emergency rule will expire August 16, 2005.
Text of emergency ruleand any required statements and analyses may
be obtained from: Sam L. Abram, Secretary of the Banking Board,
Banking Department, One State St., New York, NY 10004-1417, (212)
709-1658, e-mail: sam.abram@banking.state.ny.us
Regulatory Impact Statement

1. Statutory authority:

Banking Law section 14(1) authorizes the Banking Board to adopt
regulations not inconsistent with the law. Section 6-i of the Banking Law
specifically states that no banking organization, partnership, corporation
exempt organization, or other entity (hereafter “lenders’) can make a
mortgage loanin New Y ork State unless those entities conform to Banking
Law requirements pertaining to mortgage bankers (Article 12-D of the
Banking Law) and rules and regulations promulgated by the Banking
Board. Section 6-1 of the Banking Law imposes new requirements upon the
making of certain mortgage loans. Part 41 of the rules and regulations of
the Banking Board was adopted pursuant to section 6-i of the Banking
Law, and prior to approva of chapter 626 of the laws of 2002, which
enacted section 6-1. Provisions of section 6-1, which are inconsistent with
certain provisions of Part 41, supercede such regulatory provisions, and the
Banking Board, in promulgating the amendmentsto Part 41, makes Part 41
consistent with section 6-1.

2. Legidative objectives:

Part 41 is intended to provide consumer protections by establishing
important consumer disclosure requirements and prohibiting contractua
terms and practices that are unfair in the making of residential mortgage
loans that are offered on a high-cost basis. Section 6-| is intended to have
the same objectives. Since Part 41 provides the broad regulatory scheme
under which high cost mortgage loans are made, it is necessary that its
provisions be in conformity with section 6-1 and also, in limited instances,
clarify certain provisions of such section in order that lenders and brokers
appropriately make high cost loansin conformity with theintended legisla-
tive objectives.

3. Needs and benefits:

Part 41 was intended to regulate the making of residential mortgage
loans within a certain segment of the mortgage loan market, referred to as
the sub-prime, or non-conventional, mortgage loan market. The regulatory
scheme defined by Part 41, by requiring certain disclosures and practices
to be followed in the making of such loans, sought to prevent occurrences
of predatory lending. Predatory lending occurs when the borrower or
debtor does not have sufficient income or other financial resources to pay
the monthly principal and interest payments or when equity in aresidential
property is stripped by repeated re-financings, primarily by the charging of
excessive points and fees, when the borrower realizes no economic benefit.

Since the Legislature established a number of different standards re-
garding disclosures and practices in the making of such residential mort-
gage loans by enactment of section 6-1 of the Banking Law, it is necessary
that the comparative standards in Part 41 be made consistent with section
6-l.

Further, it is also necessary that certain provisions of section 6-1 be
clarified by the amendments to Part 41 in order that lenders and brokers
may bein compliance with the requirements section 6-1 when making such
loans, given that such provisions are not otherwise defined by section 6-|
nor has the Legislature provided any other guidance which would clarify
the intended meaning of those provisions. The clarifying provisions of the
amendments to Part 41 address determining “corroboration by indepen-
dent verification” of a borrower’'s repayment ability and “net tangible
benefit” to a borrower, both of which are critical standards in assessing
whether instances of predatory lending have occurred.

4. Costs:

The amendments to Part 41 should impose no additional cost upon
mortgage lenders or brokers not otherwise imposed by the enactment of the
comparative provisions of section 6-1 of the Banking law to which the
amendments conform Part 41. The amendments impose no additional cost
upon the Banking Department or any other state agency, or any unit of
local government.

5. Local government mandates:

The amendmentsto Part 41 do not impose any requirements or burdens
upon any units of local government.

6. Paperwork:

The amendmentsto Part 41 do not impose any new paperwork require-
ments.

7. Duplication:

None.

8. Alternatives:

The Banking Department considered whether to forego amending Part
41 or to repea Part 41 in light of the enactment of section 6-1 of the
Banking Law, given that section 6-1 may be viewed legally as occupying
the field of regulation of high cost home loansin the state of New York. It
was determined that Part 41 provides a more extensive regulatory scheme
than section 6-1 for the making of such mortgage loans, and thereforeit is
appropriate to make the non-conforming provisions of Part 41 consistent
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with the comparative statutory provisions of section 6-1. In addition, the
provisions of section 6-| that are clarified by the amendments will elimi-
nate uncertainty among mortgage lenders and brokers in the making of
such loans by articulating appropriate conditions, which such lenders and
brokers must meet in order to be in compliance with certain non-defined
statutory standards established by section 6-1.

9. Federal standards:

In the initial promulgation of Part 41, the Banking Department stated
the regulations established thresholds that were lower than the thresholds
set by the Home Ownership Equity Protection Act (HOEPA). Subse-
quently, federal regulators modified the annual percentage rate threshold
for first mortgages under HOEPA by making it identical to the correspond-
ing threshold in Part 41. Section 6-1 of the Banking Law establishes
modified points and fees thresholds in certain instances that are more
lenient for brokers and lenders than the comparabl e threshold in HOEPA.
The definition of points and fees, in part, established by section 6- refers
to certain— but not all — provisions of HOEPA that define points and fees.
The amendments would adopt the thresholds and definition established by
section 6-1.

10. Compliance schedule:

None. Any modification of existing disclosures or practices by lenders
or brokersin regard to any cost home loans made on or after April 1, 2003
are the result of standards established by section 6-1 of the Banking Law.
Chapter 626, which enacted section 6-1, was approved on Octaober 3, 2002,
and brokers and lenders have had sufficient time to familiarize themselves
with these standards and subsequently modify their disclosures and prac-
tices, if necessary, to comply with the standards of section 6-1. The revise
provisions of Part 41 will assist brokers and lenders in complying with the
section 6-1 requirements.

Regulatory Flexibility Analysis

A Regulatory Flexibility Analysis for Small Business and Local Govern-
ment is not submitted, based on the Department’s conclusion that the
amendments to Part 41 will not impose any adverse economic or techno-
logical impact upon small business beyond any such effects that may be
caused by the requirements established by section 6-1 of the Banking Law,
applicable to the making of high cost home loans, to which the amend-
ments conform Part 41. The amendments will not impose any adverse
economic or technological impact upon local governments. The proposed
amendments will impose no adverse reporting, record keeping or compli-
ance requirements on small businesses or local governments.

Rural Area Flexibility Analysis

A Rura Area Flexibility Analysis for Small Business and Local Govern-
ment is not submitted, based on the Department’s conclusion that the
amendments to Part 41 will not impose any adverse economic impact upon
private entities in rural areas beyond any such effects that may be caused
by the requirements established by section 6-1 of the Banking Law, appli-
cable to the making of high cost home loans, to which the amendments
conform Part 41. The amendments will not impose any adverse economic
impact upon public entities in rural areas. The proposed amendments will
impose no adverse reporting, record keeping or compliance requirements
private on public entitiesin rural areas.

Job Impact Statement

A Job Impact Statement is not attached because the proposed amendments
to Part 41 will not have any appreciable and/or substantial adverse impact
on jobs and employment opportunities beyond any such effectsthat may be
caused by the requirements established by section 6-1 of the Banking Law,
applicable to the making of high cost home loans, to which the amend-
ments conform Part 41.
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Division of Criminal Justice
Services

NOTICE OF ADOPTION

Laboratory Accreditation
I.D. No. CJS-10-05-00001-A
Filing No. 564

Filing date: May 20, 2005
Effective date: June 8, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of section 6190.5(b) of Title 9 NYCRR.
Statutory authority: Executive Law, sections 837(13) and 995-b(1)
Subject: Laboratory accreditation.

Purpose: To clarify that only laboratories accredited under the ASCLD/
LAB-Legacy Program must undergo an interim audit during the third year
of the five-year accreditation period.

Text or summary was published in the notice of proposed rule making,
I.D. No. CJS-10-05-00001-P, Issue of March 9, 2005.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be
obtained from: Mark Bonacquist, Division of Criminal Justice Services,
Four Tower Place, Albany, NY 12203, (518) 457-8420

Assessment of Public Comment

The agency received no public comment.

Education Department

EMERGENCY
RULE MAKING

Homeless Children

I.D. No. EDU-05-05-00013-E
Filing No. 573

Filing date: May 24, 2005
Effective date: May 24, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Parts 275 and 276 and section 100.2(x) of
Title 8NYCRR.

Statutory authority: Education Law, sections 101 (not subdivided), 207
(not subdivided), 215 (not subdivided), 305(1) and (2), 310 (not subdi-
vided), 311 (not subdivided), 3202(1) and (8), 3209(7), and 3713(1) and
2

Finding of necessity for emergency rule: Preservation of general wel-
fare.

Specific reasons underlying the finding of necessity: The proposed
amendment is necessary to conform the Commissioner’s Regulations to
the Federa McKinney-Vento Homeless Education Assistance Act (42
U.S.C. sections 11431 et seq.), as amended by the Federal No Child Left
Behind Act of 2001 (NCLB) [Pub. L. 107-110]. The State is required to
comply with the requirements of the McKinney-Vento Act and the NCLB
as a condition to its receipt of Federal funds. The proposed amendment
modifies the procedures for appeas to the Commissioner of Education
pursuant to Education Law section 310, that concern ahomeless child’s or
youth's access to a free, appropriate public education pursuant to 8
NY CRR section 100.2(x).

The proposed amendment was adopted at the January 10-11, 2005
Regents meeting, as an emergency measure effective January 18, 2005, to
conform the Commissioner’s Regulations regarding the procedures for
appeals involving homeless children that are brought pursuant to Educa-
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tion Law section 310 to the Federal M cKinney-Vento Homeless Education
Assistance Act (42 U.S.C. sections 11431 et seq.), as amended by the
Federal No Child Left Behind Act of 2001 (NCLB) [Pub. L. 107-110], and
thereby ensure the rights of homeless individuals consistent with Federal
statutes and ensure compliance with requirements for receipt of Federal
funds. A Notice of Emergency Adoption and Proposed Rule Making was
published in the State Register on February 2, 2005.

The proposed amendment was readopted as a second emergency mea-
sure, effective April 12, 2005, to ensure that the emergency rule adopted at
the January Regents meeting remains continuously in effect until the
effective date of its adoption as a permanent rule.

The proposed amendment has now been substantialy revised in re-
sponse to public comment. The revised rule corrects an inadvertent omis-
sion in section 276.5(b) by providing for aternative service of affidavits,
exhibits and other supporting materials in accordance with section
275.8(e), in addition to section 275.8(b) and section 275.13(b). The revised
rule also requires, in section 100.2(x)(7)(ii)(b), that the written explanation
of a school district’s determination to decline to enroll and/or transport a
homeless child or youth to the school of origin or aschool requested by the
parent or guardian shall aso include the name, post office address and
telephone number of the local educational liaison and the form petition for
commencing an appeal to the Commissioner pursuant to Education Law
section 310 of afina determination regarding enrollment, school selection
and/or transportation. This will ensure that parents and guardians will be
able to contact the local educational liaison for assistance in appealing a
school district’s final determination. In addition, the revised rule aso
requires, in section 100.2(x)(7)(iii)(b), that each school district shall ensure
that thelocal educational agency liaison provides an unaccompanied youth
with the form petition for commencing an appeal to the Commissioner
pursuant to Education Law section 310 of afina determination regarding
enrollment, school selection and/or transportation. This will ensure that
unaccompanied youths will be able to obtain the assistance of the local
educational liaison in appealing aschool district’sfinal determination. The
revisions are necessary to ensure the rights of homelessindividuals consis-
tent with Federal statutes and ensure compliance with requirements for
receipt of Federal funds.

The revised rule cannot be permanently adopted until expiration of the
30-day public comment period mandated by State Administrative Proce-
dure Act (SAPA) section 202(4-a) and cannot be made effective until
notice of its permanent adoption is published in the Sate Register.

It is anticipated that the revised rule will be presented to the Board of
Regents for adoption as a permanent rule, with an effective date of July 14,
2005, at their June 20-21, 2005 meeting, which is the first scheduled
meeting after expiration of the 30-day public comment period mandated by
SAPA. A third emergency adoption is necessary to immediately adopt the
revisions made in response to public comment and to otherwise ensure that
the rule remains continuously in effect until the effective date of its
adoption as a permanent rule, and thereby ensure the rights of homeless
individuals consistent with Federal statutes and ensure compliance with
requirements for receipt of Federal funds.

Subject: Education Law, section 310 appeals involving homeless chil-
dren.

Purpose: To modify the procedures concerning appeals involving home-
less children that are brought pursuant to Education Law, section 310, to
conform the commissioner’s regulations to the Federal McKinney-Vento
Homeless Education Assistance Act (42 U.S.C. sections 11431 et seq.), as
amended by the Federal No Child Left Behind Act of 2001 (NCLB) [Pub.
L. 107-110Q].

Substance of emergency rule: The State Education Department proposes
to amend Parts 275 and 276 and section 100.2(x) of the Regulations of the
Commissioner of Education, effective May 24, 2005, regarding procedures
for appeals to the Commissioner of Education pursuant to Education Law
section 310, that concern a homeless child's or youth’'s access to a free,
appropriate public education pursuant to 8 NY CRR section 100.2(x). The
proposed rule was published in the State Register on February 2, 2005 and
has been revised in response to public comment. The following is a
summary of the substantive provisions of the revised proposed rule.

Section 275.3 is amended to provide that if the petitioner is a parent or
guardian of ahomeless child or youth or unaccompanied youth as defined
in8NY CRR section 100.2(x) and if such petitioner submitsaform petition
prescribed by the commissioner, the pleadings shall be legible but shall not
be required to be submitted in typewritten form.

Section 275.4 is amended to provide that if the petitioner is the parent
or guardian of a homeless child or youth or unaccompanied youth, the
petitioner may, in lieu of endorsing the pleadings with petitioner’s name,

post office address and tel ephone number, endorse all pleadings and appeal
papers with the name, post office address and telephone number of the
local educational liaison for homeless children and youth.

Section 275.5 is amended to provide that the parent or guardian of a
homeless child or youth or unaccompanied youth, in lieu of verifying the
pleadings, may include a signed statement in the pleading indicating that
based on information and belief the information contained in the pleading
is true to the best of higher knowledge and an acknowledgment that to
knowingly offer a false instrument for filing is a violation of Offering a
False Instrument for Filing in the 2nd Degree, a Class A Misdemeanor,
pursuant to Penal Law section 175.30.

Section 275.7 is amended to provide that, in lieu of an affidavit, a
parent or guardian of a homeless child or youth may provide a signed
statement that the information contained in the pleading is true to the best
of his’her knowledge and an acknowledgment that to knowingly offer a
falseinstrument for filing isaviolation of Penal Law section 175.10.

Section 275.8 isamended to establish criteriafor the alternative service
of pleadings in appeals regarding the education of a homeless child or
youth, including provisions for service upon the local educational agency
liaison for homeless children and youth on behalf of a school district,
officer and/or employee named as a party.

Section 275.9 is amended to establish filing criteriafor appeals regard-
ing the education of homeless children or youth, and to specify that no fee
shall berequired in appeals regarding a homeless child’s or youth’'s access
to a free, appropriate public education pursuant to 8 NYCRR section
100.2(x).

Section 275.13 is amended to establish alternative criteria for the
service of the answer and supporting papers in an appea regarding the
education of a homeless child or youth.

Section 275.14 isamended to establish criteriafor the service of areply
in an appeal regarding a homeless child's or youth's access to a free,
appropriate public education pursuant to 8 NY CRR section 100.2(x), in-
cluding aprovision that the reply shall be served in the manner set forthin
section 275.8(b) or (e).

Section 276.3 is amended to provide that the petitioner in an appeal
regarding the education of a homeless child or youth may elect to provide
notice of an application for an extension of time to reply to an answer by
delivering a written application, postmarked not later than five days prior
to the date on which the time to reply will expire, to the local educational
agency liaison for homeless children and youth, who shall mail the appli-
cation to al parties and the State Education Department’ s Office of Coun-
sdl.

Section 276.4 is amended to establish aternative criteriafor the service
of petitioner’s memorandum of law.

Section 276.5 isamended to establish aternative criteriafor the service
of additional affidavits, exhibits and other supporting papers. Section
276.5(b) has been revised to provide for alternative service of affidavits,
exhibits and other supporting materials in accordance with section
275.8(e), in addition to section 275.8(b) and section 275.13(b).

Section 276.7 is amended to provide that acopy of the Commissioner’s
decision shall also be forwarded to the local educational liaison for home-
less children or youth in an appeal regarding a homeless child’s or youth's
access to a free, appropriate public education pursuant to 8 NYCRR
section 100.2(x).

Section 276.8 is amended to establish criteria for the service of an
application to reopen a prior Commissioner’ sdecision in an appeal regard-
ing a homeless child's or youth’s access to a free, appropriate public
education pursuant to 8 NY CRR section 100.2(x).

Section 100.2(x)(7)(iv) isrelettered (ii) and anew clause (c) isadded to
require school districts, as part of the dispute resolution process for home-
less children and youth, to delay for thirty days the implementation of a
final determination to decline to either enroll in and/or transport a home-
less child or youth or unaccompanied youth to the school of origin or a
school requested by the parent or guardian or unaccompanied youth;
provided that if the parent or guardian commences an appeal to the Com-
missioner pursuant to Education Law section 310 with a stay application
within thirty days of the final determination, the child or youth shall be
permitted to continue attending the school he or sheis enrolled in at the
time of the appeal until the Commissioner renders a decision on the stay
application. Section 100.2(x)(7)(ii)(b), as relettered, has been revised to
require that the written explanation of a school district’s determination to
declineto enroll and/or transport a homeless child or youth to the school of
origin or aschool requested by the parent or guardian shall also include the
name, post office address and telephone number of the local educational
liaison and the form petition for commencing an appeal to the Commis-
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sioner pursuant to Education Law section 310 of a final determination
regarding enrollment, school selection and/or transportation.

Section 100.2(x)(7)(v) is relettered (iii) and clause (c) is added to
prescribe the duties of the local educational agency liaison to assist the
parent or guardian of a homeless child or youth in commencing an appeal
of a final determination regarding enrollment, school selection and/or
transportation, including: providing a form petition; assisting in the com-
pletion of the form petition; arranging for copying of the form petition,
without cost; accepting service of the form petition; providing asigned and
dated acknowledgment verifying receipt of the form petition; and transmit-
ting the form petition and other pleadings to the State Education Depart-
ment’s Office of Counsel; accepting service of subsequent pleadings or
papers, including any appeal correspondence, if the parent or guardian so
elects. The school district shall ensure that the local educational agency
liaison maintainsarecord of all appeals of enrollment, school selection and
transportation determinations. Section 100.2(x)(7)(iii)(b), asrelettered, has
been revised to require that each school district shall ensure that the local
educational agency liaison provides an unaccompanied youth with the
form petition for commencing an appeal to the Commissioner pursuant to
Education Law section 310 of afinal determination regarding enrollment,
school selection and/or transportation.

This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt the provisions of this emergency rule as a
permanent rule, having previously published a notice of emergency/pro-
posed rule making, 1.D. No. EDU-05-05-00013-EP, Issue of February 2,
2005. The emergency rule will expire July 22, 2005.

Text of emergency ruleand any required statements and analyses may
be obtained from: Anne Marie Koschnick, Legal Assistant, Office of
Counsel, Education Department, Albany, NY 12234, (518) 473-8296, e-
mail: legal @mail.nysed.gov

Regulatory Impact Statement

1. STATUTORY AUTHORITY:

Education Law section 101 continues the existence of the Education
Department, with the Board of Regents as its head, and authorizes the
Regents to appoint the Commissioner as chief administrative officer of the
Department, which is charged with the general management and supervi-
sion of public schools and the educational work of the State.

Education Law section 207 authorizes the Regents and Commissioner
to adopt rules and regulationsimplementing State law regarding education.

Education Law section 215 provides the Commissioner with authority
to require schools to submit reports containing such information as the
Commissioner may prescribe.

Education Law section 305(1) designates the Commissioner as chief
executive officer of the State system of education and the Regents, and
authorizes the Commissioner to enforce laws relating to the educational
system and to execute the Regents educational policies. Section 305(2)
authorizes the Commissioner to have general supervision over schools
subject to the Education Law.

Education Law section 310 provides that an aggrieved party may
appeal by petition to the Commissioner of Education in consequence of
certain specified actions by school districts and school officials.

Education Law section 311 authorizes the Commissioner to regulate
the practice of appealsto the Commissioner brought pursuant to Education
Law section 310.

Education Law section 3202(1) specifies the school district of resi-
dence as the school district in which children residing in New York State
are entitled to attend school without the payment of tuition. That sectionis
intended to assure that each child residing within the State is able to attend
school on a tuition-free basis in accordance with Article XI, section 1 of
the New Y ork State Constitution. Moreover, it isthe policy of the Legisla
ture, as expressed in Education Law section 3205(1) to require instruction
for each child of compulsory school age within the State.

Education law section 3202(8) establishes the right of homeless chil-
dren whose families are placed in temporary housing by a local socid
services district or runaway and homeless youth housed in a residential
program for runaway and homeless youth to designate either the school
district of last attendance or the school district of current location as the
school district such children or youth will attend. Paragraph (a) of subdivi-
sion (8) specifically authorizes and requires the Commissioner to adopt
regulations defining the terms “homeless child,” “runaway youth,” and
“school district of last attendance” for the purposes of the statute, and
otherwise implementing the provisions of the statute.

Education Law section 3209 sets forth requirements for the education
of homeless children. Subdivision (7) of section 3209 authorizes the Com-
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missioner to promulgate regulations to carry out the provisions of the
statute.

Education Law section 3713(1) and (2) authorizes the State and school
districts to accept Federa law making appropriations for educational pur-
poses and authorizes the Commissioner to cooperate with Federal agencies
to implement such law.

2. LEGISLATIVE OBJECTIVES:

The proposed amendment is consistent with the authority conferred by
the above statutes to regulate the practice and procedures to be followed in
Education Law section appeals, and is necessary to ensure State compli-
ance with the Federal McKinney-Vento Homeless Education Assistance
Act (42 U.S.C. sections 11431 et seq.), as amended by the Federal No
Child Left Behind Act of 2001 (NCLB) [Pub. Law 107-110]. The proposed
amendment modifies the procedures concerning appeals involving home-
less children that are brought pursuant to Education Law section 310.

3. NEEDS AND BENEFITS:

The proposed amendment is necessary to conform the Commissioner’s
Regulations to the Federal McKinney-Vento Homeless Education Assis-
tance Act (42 U.S.C. sections 11431 et seq.), as amended by the Federal
No Child Left Behind Act of 2001 (NCLB) [Pub. L. 107-110]. The Stateis
required to comply with the requirements of the McKinney-Vento Act and
the NCLB as a condition to its receipt of Federa funds. The proposed
amendment modifies the procedures concerning appeals involving home-
less children that are brought pursuant to Education Law section 310 to
ensure the rights of homeless individuals consistent with Federal statutes.

4. COSTS:

Cost to the State: None.

Coststo local government: None.

Cost to private regulated parties. None.

Cost to regulating agency for implementation and continued adminis-
tration of thisrule: None.

The proposed amendment is necessary to conform the Commissioner’s
Regulations to the requirements of the McKinney-Vento Act, as amended
by the Federal No Child Left Behind Act of 2001 (NCLB) [Pub. L. 107-
110]. The State and local governments are required to comply with the
Federal statutes as a condition to its receipt of Federal funding. The
proposed amendment will not impose any costs on the State or loca
governments beyond those imposed by State and Federal statutes. The
proposed amendment applies to school districts and does not impose any
costs or compliance requirements on private parties.

5. LOCAL GOVERNMENT MANDATES:

The proposed amendment is necessary to conform the Commissioner’s
Regulations to the Federal McKinney-Vento Homeless Education Assis-
tance Act (42 U.S.C. sections 11431 et seq.), as amended by the Federal
No Child Left Behind Act of 2001 (NCLB) [Pub. L. 107-110].

The proposed amendment will not impose any additional program,
service, duty or responsibility beyond those imposed by State and Federal
statutes. The proposed amendment modifies existing proceduresin certain
appeals brought pursuant to Education Law section 310 that involve the
education of homeless children, to ensure the rights of homeless individu-
als consistent with Federal statutes. The State and school districts are
required to comply with these Federa statutes as a condition to their
receipt of Federal funding.

School districts must delay for thirty (30) days the implementation of a
final determination to declineto either enroll in and/or transport the home-
less child or youth or unaccompanied youth to the school or origin or a
school requested by the parent or guardian or unaccompanied youth;
provided that if the parent or guardian of a homeless child or youth or
unaccompanied youth commences an appeal to the Commissioner pursu-
ant to Education Law section 310 with a stay application within thirty (30)
days of such final determination, the homeless child or youth or unaccom-
panied youth shall be permitted to continue attending the school he or she
isenrolled in at the time of the appeal until the Commissioner renders a
decision on the stay application.

School districts shall inform school personnel, service providers and
advocates working with homeless families of the duties of the local educa-
tional agency liaison.

The proposed amendment also requires the local educational agency
liaison to assist the homeless child's or youth's parent or guardian or the
unaccompanied youth in commencing an appeal to the Commissioner
pursuant to Education Law section 310 of afina determination regarding
enrollment, school selection and/or transportation.

School districts shall ensure that the local educational agency liaison
provides an unaccompanied youth with the form petition for commencing
an appeal to the Commissioner pursuant to Education Law section 310 of a
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final determination regarding enrollment, school selection and/or transpor-
tation.

6. PAPERWORK:

The proposed amendment imposes no additional reporting, forms or
other paperwork requirements. The proposed amendment modifies ex-
isting procedures in certain appeals brought pursuant to Education Law
section 310, that involve the education of homeless children, to ensure the
rights of homeless individuals consistent with the Federal McKinney-
Vento Homeless Education Assistance Act (42 U.S.C. sections 11431 et
seq.), as amended by the Federal No Child Left Behind Act of 2001
(NCLB) [Pub. L. 107-110].

The written explanation of a school district’s determination to decline
to enroll and/or transport a homeless child or youth to the school of origin
or aschool reguested by the parent or guardian shall aso include the name,
post office address and telephone number of the local educational liaison
and the form petition for commencing an appea to the Commissioner
pursuant to Education Law section 310 of a final determination regarding
enrollment, school selection and/or transportation.

The proposed amendment also requires the local educational agency
liaison to assist the homeless child’'s or youth's parent or guardian or the
unaccompanied youth in commencing an appeal to the Commissioner of a
final determination regarding enrollment, school selection and/or transpor-
tation including providing and assisting in the completion of aform peti-
tion; arranging for the copying of the form petition and supporting docu-
ments; accepting service of the form petition and supporting papers on
behalf any school district employee or officer named as a party or the
school district if it is named as a party or arranging for service by mail;
providing the parent or guardian or unaccompanied youth with a signed
and dated acknowledgment verifying that the local educational agency
liaison has received the form petition and supporting documents; transmit-
ting the form petition or any pleading or paper to the State Education
Department; providing the parent or guardian or unaccompanied youth
with a signed and dated acknowledgement verifying that the local educa-
tional agency liaison has received the form petition and supporting docu-
ments and will transmit these documents to the Office of Counsel; and
accepting service of any subsequent pleadings or papers, including any
correspondence rel ated to the appeal, if the parent or guardian or unaccom-
panied youth so elects, and making such correspondence available to the
parent or guardian or unaccompanied youth.

School districts shall aso ensure that the local educational agency
liaison maintains arecord of all appeals of enrollment, school selection and
transportation determinations.

7. DUPLICATION:

The proposed amendment does not duplicate, overlap or conflict with
State and Federal rules or requirements, and is necessary to conform the
Commissioner’s Regulations to ensure the State's compliance with the
Federal McKinney-Vento Homeless Education Assistance Act (42 U.S.C.
sections 11431 et seq.), as amended by the Federal No Child Left Behind
Act of 2001 (NCLB) [Pub. L. 107-110].

8. ALTERNATIVES:

There were no significant aternatives. The proposed amendment is
necessary to conform the Commissioner’s Regulations to the Federal Mc-
Kinney-Vento Homeless Education Assistance Act (42 U.S.C. sections
11431 et seq.), as amended by the Federal No Child Left Behind Act of
2001 (NCLB) [Pub. L. 107-110].

9. FEDERAL STANDARDS:

The proposed amendment does not exceed any minimum standards of
the Federal government for the same or similar subject areas. The proposed
amendment conforms the Commissioner’s Regulations to ensure the
State’s compliance with the Federal McKinney-Vento Homeless Educa-
tion Assistance Act (42 U.S.C. sections 11431 et seq.), as amended by the
Federal No Child Left Behind Act of 2001 (NCLB) [Pub. L. 107-110Q].

10. COMPLIANCE SCHEDULE:

It is anticipated that regulated parties will be able to achieve compli-
ance with the provisions of the proposed amendment by its effective date.
The proposed amendment conforms the Commissioner’s Regulations to
the Federa McKinney-Vento Homeless Education Assistance Act (42
U.S.C. sections 11431 et seq.), as amended by the Federal No Child Left
Behind Act of 2001 (NCLB) [Pub. L. 107-110]. The proposed amendment
does not impose any compliance requirements beyond those required by
State and Federal statutes.

Regulatory Flexibility Analysis

Small Businesses:

The proposed amendment relates to procedures for appeals involving
homeless children that are brought pursuant to Education Law section 310,

and does not apply to small businesses since they are not parties to such
proceedings. The proposed amendment will not impose any additional
reporting, recordkeeping or other compliance requirements on small busi-
nesses, nor will it have any adverse economic impact on small businesses.
Because it is evident from the nature of the rule that it does not apply to
small businesses, no further steps were needed to ascertain that fact and
none were taken. Therefore, a regulatory flexibility analysis is not re-
quired, and one has not been prepared.

Local Governments:

EFFECT OF RULE:

The proposed amendment is applicable to all public school districtsin
the State.

COMPLIANCE REQUIREMENTS:

The proposed amendment is necessary to conform the Commissioner’s
Regulations to the Federal McKinney-Vento Homeless Education Assis-
tance Act (42 U.S.C. sections 11431 et seq.), as amended by the Federal
No Child Left Behind Act of 2001 (NCLB) [Pub. L. 107-110]. The Stateis
required to comply with the requirements of the McKinney-Vento Act and
the NCLB as a condition to its receipt of Federal funds. The proposed
amendment modifies existing proceduresin certain appeals brought pursu-
ant to Education Law section 310, that involve the education of homeless
children, to ensure the rights of homeless individuals consistent with the
Federal McKinney-Vento Homeless Education Assistance Act (42 U.S.C.
sections 11431 et seq.), as amended by the Federal No Child Left Behind
Act of 2001 (NCLB) [Pub. L. 107-110]. The proposed amendment does
not impose any additional reporting, recordkeeping or other compliance
requirements on local governments beyond those imposed by Federa and
State statutes.

School districts must delay for thirty (30) days the implementation of a
final determination to declineto either enroll in and/or transport the home-
less child or youth or unaccompanied youth to the school or origin or a
school requested by the parent or guardian or unaccompanied youth;
provided that if the parent or guardian of a homeless child or youth or
unaccompanied youth commences an appeal to the Commissioner pursu-
ant to Education Law section 310 with a stay application within thirty (30)
days of such final determination, the homeless child or youth or unaccom-
panied youth shall be permitted to continue attending the school he or she
isenrolled in at the time of the appeal until the Commissioner renders a
decision on the stay application.

The written explanation of a school district’s determination to decline
to enroll and/or transport a homeless child or youth to the school of origin
or aschool reguested by the parent or guardian shall also include the name,
post office address and telephone number of the local educational liaison
and the form petition for commencing an appea to the Commissioner
pursuant to Education Law section 310 of afinal determination regarding
enrollment, school selection and/or transportation.

School districts shall inform school personnel, service providers and
advocates working with homeless families of the duties of the local educa-
tional agency liaison.

School districts shall require the local educational agency liaison for
homeless children and youth to assist the homeless child’'s or youth’'s
parent or guardian or the unaccompanied youth in commencing an appeal
of a final determination regarding enrollment, school selection and/or
transportation by:

(2) providing the parent or guardian or unaccompanied youth with a
form petition prescribed by the Commissioner;

(2) assisting the parent or guardian or unaccompanied youth in com-
pleting the form petition;

(3) arranging for the copying of the form petition and supporting
documents for the parent or guardian or unaccompanied youth, without
cost to the parent or guardian or unaccompanied youth;

(4) accepting service of the form petition and supporting papers on
behalf any school district employee or officer named as a party or the
school district if it is named as a party or arranging for service by mail by
mailing the form petition and supporting documents to any school district
employee or officer named as aparty and, if the school district isnamed as
aparty, to aperson in the office of superintendent who has been designated
by the board of education to accept service on behalf the school district;

(5) providing the parent or guardian or unaccompanied youth with a
signed and dated acknowledgment verifying that the local educational
agency liaison has received the form petition and supporting documents
and will either accept service of these documents on behalf of the school
district employee or office or school district or effect service by mail by
mailing the form petition and supporting documents to any school district
employee or officer named as aparty and, if the school district is named as
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aparty, to aperson in the office of superintendent who has been designated
by the board of education to accept service on behalf the school district;

(6) transmitting on behalf of the parent or guardian or unaccompanied
youth, within five days of after the service of the form petition or any
pleading or paper to the Office of Counsel, New York State Education
Department, State Education Building, Albany, New Y ork 12234;

(7) providing the parent or guardian or unaccompanied youth with a
signed and dated acknowledgement verifying that the local educational
agency liaison has received the form petition and supporting documents
and will transmit these documents on behalf of the parent, guardian or
unaccompanied youth to the Office of Counsel, New Y ork State Education
Department, State Education Building, Albany, New Y ork 12234; and

(8) accepting service of any subsequent pleadings or papers, including
any correspondence related to the appeal, if the parent or guardian or
unaccompanied youth so el ects related to the appeal on behalf of the parent
or guardian or unaccompanied youth and making such correspondence
available to the parent or guardian or unaccompanied youth.

School districts shall also ensure that the local educational agency
liaison maintains arecord of all appeals of enrollment, school selection and
transportation determinations.

PROFESSIONAL SERVICES:

The proposed amendment will not increase the level of professional
services needed by local governments to comply with its requirements.

COMPLIANCE COSTS:

The proposed amendment is necessary to conform the Commissioner’s
Regulations to the requirements of the McKinney-Vento Act , as amended
by the Federal No Child Left Behind Act of 2001 (NCLB) [Pub. L. 107-
110]. The State is required to comply with the Federal statutes as a
condition to its receipt of Federal funding. The proposed amendment will
not impose any costs on school districts beyond those imposed by State
and Federd statutes.

ECONOMIC AND TECHNOLOGICAL FEASIBILITY:

The proposed amendment does not impose any additional technologi-
cal requirements on local governments. Economic feasibility is addressed
under the compliance costs section above.

MINIMIZING ADVERSE IMPACT:

The proposed amendment is necessary to conform the Commissioner’s
Regulations to the Federal McKinney-Vento Homeless Education Assis-
tance Act (42 U.S.C. sections 11431 et seq.), as amended by the Federal
No Child Left Behind Act of 2001 (NCLB) [Pub. L. 107-110]. The Stateis
required to comply with the requirements of the McKinney-Vento Act and
the NCLB as a condition to its receipt of Federal funds. The proposed
amendment modifies the procedures concerning appeals involving home-
less children that are brought pursuant to Education Law section 310. The
proposed amendment does not impose any additional reporting, record-
keeping or other compliance requirements on local governments beyond
those imposed by Federa and State statutes.

LOCAL GOVERNMENT PARTICIPATION:

Comments on the proposed amendment were solicited from school dis-
tricts through the offices of the district superintendents of each supervisory
district in the State.

Rural Area Flexibility Analysis

TYPES AND ESTIMATED NUMBER OF RURAL AREAS:

The proposed amendment applies to al school districts in the State,
including those located in the 44 rural counties with less than 200,000
inhabitants and the 71 townsin urban counties with a population density of
150 per square mile or less. At present 2 school districts and 11 BOCES
serverural areas.

REPORTING, RECORDKEEPING AND OTHER COMPLIANCE
REQUIREMENTS; AND PROFESSIONAL SERVICES:

The proposed amendment is necessary to conform the Commissioner’s
Regulations to the Federal McKinney-Vento Homeless Education Assis-
tance Act (42 U.S.C. sections 11431 et seq.), as amended by the Federal
No Child Left Behind Act of 2001 (NCLB) [Pub. L. 107-110]. The Stateis
required to comply with the requirements of the McKinney-Vento Act and
the NCLB as a condition to its receipt of Federal funds. The proposed
amendment modifies existing proceduresin certain appeals brought pursu-
ant to Education Law section 310, that involve the education of homeless
children, to ensure the rights of homeless individuals consistent with the
Federal McKinney-Vento Homeless Education Assistance Act (42 U.S.C.
sections 11431 et seq.), as amended by the Federal No Child Left Behind
Act of 2001 (NCLB) [Pub. L. 107-110]. The proposed amendment does
not impose any additiona reporting, recordkeeping or other compliance
requirements on rural areas beyond those imposed by Federal and State
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statutes. The proposed amendment will not increase the level of profes-
sional services needed to comply with its requirements.

School districts must delay for thirty (30) days the implementation of a
final determination to decline to either enroll in and/or transport the home-
less child or youth or unaccompanied youth to the school or origin or a
school requested by the parent or guardian or unaccompanied youth;
provided that if the parent or guardian of a homeless child or youth or
unaccompanied youth commences an appeal to the Commissioner pursu-
ant to Education Law section 310 with a stay application within thirty (30)
days of such final determination, the homeless child or youth or unaccom-
panied youth shall be permitted to continue attending the school he or she
is enrolled in at the time of the appeal until the Commissioner renders a
decision on the stay application.

The written explanation of a school district’s determination to decline
to enroll and/or transport a homeless child or youth to the school of origin
or aschool requested by the parent or guardian shall also include the name,
post office address and telephone number of the local educational liaison
and the form petition for commencing an appea to the Commissioner
pursuant to Education Law section 310 of afina determination regarding
enrollment, school selection and/or transportation.

School districts shall inform school personnel, service providers and
advocates working with homeless families of the duties of the local educa-
tional agency liaison.

School districts shall require the local educational agency liaison for
homeless children and youth to assist the homeless child's or youth’'s
parent or guardian or the unaccompanied youth in commencing an appea
of a final determination regarding enrollment, school selection and/or
transportation by:

(1) providing the parent or guardian or unaccompanied youth with a
form petition prescribed by the Commissioner;

(2) assisting the parent or guardian or unaccompanied youth in com-
pleting the form petition;

(3) arranging for the copying of the form petition and supporting
documents for the parent or guardian or unaccompanied youth, without
cost to the parent or guardian or unaccompanied youth;

(4) accepting service of the form petition and supporting papers on
behalf any school district employee or officer named as a party or the
school district if it is named as a party or arranging for service by mail by
mailing the form petition and supporting documents to any school district
employee or officer named as aparty and, if the school district isnamed as
aparty, to aperson in the office of superintendent who has been designated
by the board of education to accept service on behalf the school district;

(5) providing the parent or guardian or unaccompanied youth with a
signed and dated acknowledgment verifying that the local educational
agency liaison has received the form petition and supporting documents
and will either accept service of these documents on behalf of the school
district employee or office or school district or effect service by mail by
mailing the form petition and supporting documents to any school district
employee or officer named as aparty and, if the school district is named as
aparty, to aperson in the office of superintendent who has been designated
by the board of education to accept service on behalf the school district;

(6) transmitting on behalf of the parent or guardian or unaccompanied
youth, within five days of after the service of the form petition or any
pleading or paper to the Office of Counsel, New York State Education
Department, State Education Building, Albany, New Y ork 12234;

(7) providing the parent or guardian or unaccompanied youth with a
signed and dated acknowledgement verifying that the local educational
agency liaison has received the form petition and supporting documents
and will transmit these documents on behalf of the parent, guardian or
unaccompanied youth to the Office of Counsel, New Y ork State Education
Department, State Education Building, Albany, New Y ork 12234; and

(8) accepting service of any subsequent pleadings or papers, including
any correspondence related to the appeal, if the parent or guardian or
unaccompanied youth so elects related to the appeal on behalf of the parent
or guardian or unaccompanied youth and making such correspondence
available to the parent or guardian or unaccompanied youth;

School districts shall also ensure that the local educational agency
liaison maintainsarecord of all appeals of enroliment, school selection and
transportation determinations.

COMPLIANCE COSTS:

The proposed amendment is necessary to conform the Commissioner’s
Regulations to the requirements of the McKinney-Vento Act , as amended
by the Federal No Child Left Behind Act of 2001 (NCLB) [Pub. L. 107-
110]. The State is required to comply with the Federal statutes as a
condition to its receipt of Federal funding. The proposed amendment will
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not impose any costs on school districts beyond those imposed by State
and Federal statutes.

MINIMIZING ADVERSE IMPACT:

The proposed amendment is necessary to conform the Commissioner’s
Regulations to the Federal McKinney-Vento Homeless Education Assis-
tance Act (42 U.S.C. sections 11431 et seq.), as amended by the Federal
No Child Left Behind Act of 2001 (NCLB) [Pub. L. 107-110]. The Stateis
required to comply with the requirements of the McKinney-Vento Act and
the NCLB as a condition to its receipt of Federal funds. The proposed
amendment modifies the procedures concerning appeals involving home-
less children that are brought pursuant to Education Law section 310. The
proposed amendment does not impose any additional reporting, record-
keeping or other compliance requirements on rural areas beyond those
imposed by Federal and State statutes. Because these Federal and State
requirements are applicable State-wide, it was not possible to prescribe
lesser requirements for rural areas.

RURAL AREA PARTICIPATION:

Comments on the proposed amendment were solicited from the De-
partment’s Rural Advisory Committee, whose membership includes
school districts located in rural areas.

Job Impact Statement

The proposed amendment relates to Education Law section 310 appeal
procedures involving homeless children and will not have a substantial
adverse impact on jobs and employment opportunities. Because it is evi-
dent from the nature of the rule that it will not affect job and employment
opportunities, no affirmative steps were needed to ascertain that fact and
none were taken. Accordingly, a job impact statement is not required and
one has not been prepared.

Assessment of Public Comment

Since publication of a Notice of Emergency Adoption and Proposed
Rule Making in the State Register on February 2, 2005, the State Education
Department received the following public comment:

1. COMMENT:

To better ensure that parents, guardians, and unaccompanied youth
experiencing homel essness are abl e to contact the local educational agency
(LEA) liaison to request assistance with an appeal, section 275.3 should be
revised to require school districts to include the name, address, and tele-
phone number of the LEA liaison on the form petitions.

DEPARTMENT RESPONSE:

Placing information regarding a specific LEA liaison on aform petition
runs the risk of having such information become outdated if the person
assigned as liaison leaves such position or changes his or her address or
telephone number, and school districts would face additiona expense to
reprint and distribute petitions with updated information. The Department
believes that the intent of the comment may be satisfactorily addressed by
revising section 100.2(x)(7)(ii)(b) of the proposed rule to require that the
written explanation of a school district’s determination to decline to enroll
and/or transport a homeless child or youth to the school of origin or a
school requested by the parent or guardian shall also include the name, post
office address and telephone number of the LEA liaison and the form
petition for commencing an appeal to the Commissioner pursuant to Edu-
cation Law section 310 of a final determination regarding enrollment,
school selection and/or transportation. The proposed rule has been revised
accordingly. In addition, section 100.2(x)(7)(iii)(b) has been revised to
require that school districts ensure that the LEA liaison provides the form
petition to unaccompanied youths.

2. COMMENT:

In addition to requiring that the petition forms be made available at the
LEA liaison’s office, the regulations should also require that the forms be
availablein al schools, district offices, locations where families apply for
shelter, places where they receive shelter, and programs serving homeless
and runaway youth. Since many parents, guardians, and unaccompanied
youth never have contact with the LEA liaisons or are unaware that thereis
an LEA liaison, it isimperative that the form petitions be distributed more
widely.

DEPARTMENT RESPONSE:

The Department believes that the proposed change is unnecessary and
could be detrimental. Pursuant to amended 8 NYCRR section
100.2(x)(7)(iii)(c)(1), the LEA liaison is required to provide the homeless
parent or guardian or unaccompanied youth with the form petition and
assist homeless families and unaccompanied youths at al phases of the
appeal process. The Department is concerned that arequired wider dissem-
ination of the form petition would undermine the ability of the LEA liaison
to assist homeless families and unaccompanied youths with the appeal
process by encouraging the filing of appeals without the LEA liaisons

assistance. Without the assistance of the LEA liaisons, it is likely that a
number of these appeals will be dismissed on procedural grounds because
the homeless families or unaccompanied youths will be unaware of al of
the procedural requirements for commencing appeals. The Department
believestheintent of this comment can be satisfactorily addressed through
the proposed revision of section 100.2(x)(7)(ii)(b), as discussed in the
Department’ s response to Comment #1 above, to require that the written
explanation of a school district’s determination to decline to enroll and/or
transport a homeless child or youth to the school of origin or a school
requested by the parent or guardian shall aso include the name, post office
address and tel ephone number of the LEA liaison and the form petition for
commencing an appeal to the Commissioner pursuant to Education Law
section 310 of afina determination regarding enrollment, school selection
and/or transportation.

3. COMMENT:

Part 275.8(e) creates a significant barrier to the delivery of educational
servicesto homeless children and youth by only allowing parentsto deliver
the pleadings to the LEA liaison. We recommend that the proposed rule be
amended to allow parents to deliver or mail the pleadings to the LEA
liaison, or deliver the pleadings to the principal or assistant principal at the
school where the dispute arose.

DEPARTMENT RESPONSE:

Aspart of itseffortsto improve homelessfamilies’ and unaccompanied
youths' access to the appeal process, the Department designed the amend-
ments to require the LEA liaisons to assist homeless families and unac-
companied youths at all phases of the appeal process. Allowing homeless
families and accompanied youth to mail the petition to either the LEA
liaisons or principals or assistant principals would undermine the afore-
mentioned purpose of the amendments because homeless families and
accompanied youths would not have to meet with the LEA liaisonsin order
to commence appeals. Without the assistance of the LEA liaisons, it is
likely that a number of these appeals will be dismissed on procedural
grounds because the homeless families or unaccompanied youths will be
unaware of all of the procedural requirements for commencing appeals.
Furthermore, it would al so be too burdensome on school districts' adminis-
tration to require principals and assistant principalsto accept service of the
petition and any supporting documents. Additionally, the amendments do
not require principals and assistant principals to assist homeless families
and unaccompanied youths in commencing appeals. Therefore, it isin the
homeless families and unaccompanied youths best interests to com-
mence an appeal by delivering the petition to the LEA liaisons who have a
duty to assist them throughout the process. Findly, if homeless families
and unaccompanied youths were permitted to deliver the petition to princi-
pals or assistant principals, it would make it difficult for the LEA liaisons
to maintain the required record of all appeals of enrollment, school selec-
tion and transportation determinations (see, 8 NYCRR § 100.2[X]
(718 [d).

4. COMMENT:

There may have been an oversight in section 276.5(b), regarding addi-
tional affidavits, exhibits and other supporting papers, because it does not
include the alternative service method for petitioners provided under sec-
tion 275.8(€). The regulation should be amended to provide for service of
affidavits, exhibits and other supporting materials in accordance with
either section 275.8(b) or (€) or section 275.13(b).

DEPARTMENT RESPONSE:

The Department agrees with the comment and has revised section
276.5(b) to include alternative service under 275.8(€).

5. COMMENT:

In order to ensure that schools actually enroll students before the
dispute resol ution process begins, in conformity with the McKinney-Vento
Act, 42 U.S.C. §11432(g)(3)(E)(i), the proposed regulation should be
revised to require each school district to immediately admit the homeless
child or youth to the school in which enrollment is sought if adispute arises
over school selection or enrollment in aschool.

DEPARTMENT RESPONSE:

The proposed amendment is unnecessary because both Education Law
§ 3209(2)(e)(1) and 8 NYCRR § 100.2(x)(4)(1) state that, after receiving
the designation form, the designated school district must immediately
admit the homeless child or youth.

6. COMMENT:

The proposed regulation conflicts with the McKinney-Vento Act to the
extent it requires that parents, guardians, and unaccompanied youth make
an additional application for a stay along with their appeal and that they
only receive pendency until adecision is rendered on the stay application.
Under the McKinney-Vento Act, children and youth are entitled to remain
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in the school in which enrollment is sought pending resolution of the
dispute, not any stay application, 42 U.S.C. § 11432(g)(3)(E)(i). The regu-
lation should be revised to provide that if the parent or guardian of a
homeless child or youth or unaccompanied youth commences an appeal to
the Commissioner pursuant to Education Law section 310, the school
district shall delay the implementation of afinal determination and permit
the child or youth to continue to attend the school he or sheis enrolled in
until the Commissioner renders a decision on the section 310 appeal .

DEPARTMENT RESPONSE:

8 NYCRR 8100.2(x)(7)(ii)(c) is not in conflict with 42 U.S.C.
8§ 11432(9)(3)(E)(i). The public comment misinterprets the pendency re-
quirements of 42 U.S.C. § 11432(g)(3)(E)(i). 42 U.S.C. §11432(g)(3)
only discusses local educational agency requirements, not state educa-
tional agency requirements. Thus, 42 U.S.C. § 11432(g)(3)(E)(i) only re-
quiresthat the homeless child or youth continue to attend the school that he
or she is enrolled pending resolution of the enrollment dispute at the local
educational agency/school district level, not the state educational agency/
SED level. Additionally, the United States Department of Education’s
Non-Regulatory Guidance of the Education of Homeless Children and
Youth Program (“Non-Regulatory Guidance’) states that the homeless
child or youth must continue to be enrolled in the school pending the local
educational agency’ /school district’s resolution of the enrollment dispute
(see, Non-Regulatory Guidance, Section G-5, p. 14). Consequently, no
change needs to be made to this amendment.

EMERGENCY/PROPOSED
RULE MAKING
NO HEARING(S) SCHEDULED

Middle-L evel Education

|.D. No. EDU-23-05-00019-EP
Filing No. 574

Filing date: May 24, 2005
Effective date: May 24, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of sections 100.3, 100.4 and 80-5.12 of Title8
NYCRR.

Statutory authority: Education Law, sections 101 (not subdivided), 207
(not subdivided), 208 (not subdivided), 215 (not subdivided), 305(1) and
(2), 308 (not subdivided), 309 (not subdivided), 4403(3) and 3713(1) and
2

Finding of necessity for emergency rule: Preservation of general wel-
fare.

Specific reasons underlying the finding of necessity: The proposed
amendment is necessary to implement policy adopted by the Board of
Regents in February 2005.

Under existing regulations, middle-level schools (those with grades 5,
6, 7, and 8 or alesser combination of these grades) have limited program-
matic flexibility. This makes it difficult for low-performing schools to
respond to the academic and personal needs of their students and for new
or high-performing schools to develop new approaches to enhance their
students’ education. The proposed amendment offers districts with low-
performing schools and high-performing schools additional flexibility to
develop programs that address their students' academic and personal
needs.

Under the proposed amendment, districts with low-performing schools
will be allowed to propose a program that strengthens core academic
subjects and effective academic intervention services, and provides al
students with exploratory subjects that address the learning standards, are
of high interest to students, and further reinforce core academic learning
(Model B). The low-performing schools would receive regulatory relief
from the prescribed time requirements for units of study in the exploratory
coursesin order to implement their proposed program. Under the proposed
amendment, districts with new or high-performing schoolswill be allowed
to propose new ideasfor restructuring the full educational program (Model
C#1) or specific program refinements (Model C#2) and be granted relief
from programmatic regulatory reguirements.

The proposed amendment offers school districts additional flexibility
in meeting the State's intermediate learning standards and in increasing
student proficiency in English language arts and mathematics consistent
with the No Child Left Behind federal legislation. With large numbers of
middle grades students regularly not achieving proficiency (in 2003-04,
52% of grade 8 students did not achieve proficiency in English language
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arts and 42% of grade 8 students did not achieve proficiency in mathemat-
ics), districts, especially those with schools in which large numbers of
students are not achieving proficiency, need additional flexibility to de-
velop programs that target the academic core and strengthen their aca-
demic intervention services. Districts with high-performing schools also
need additional flexibility to devel op creative approachesto restructure the
educational experience in the middle grades or to enhance specific aspects
of the middle grades program in order to meet their students needs.

The proposed amendment also makes technical changes to align the
Commissioner’ regulations with the State learning standards, clarifies test-
ing requirements related to students with disabilities, and reauthorizes the
experiment in school organization to provide additional flexibility to al
schools.

Emergency action to adopt the proposed amendment in May 2005 will
alow sufficient time for the State Education Department to distribute and
publicize the Model B, C#1, and C#2 application materials and process,
and provide dligible districts with sufficient time to develop and submit
applications for implementation beginning in September 2005, and for the
Department to review and act on the applications prior to the end of the
2004-05 school year. This schedule will give districts with approved appli-
cations time during the summer to complete their staffing assignments,
school schedules, academic intervention programs and curriculum revi-
sions. Without emergency action in May 2005, there will be insufficient
time for the Department to distribute the application, for schools to com-
plete the application, and for the Department to review and act on the
application for implementation beginning in September 2005 which, in
practical terms, meansthat districts will be unable to take advantage of the
new flexibility in the proposed amendment until the 2006-07 school year.

Emergency action to adopt the proposed amendment is necessary for
the preservation of the general welfare in order to immediately establish
criteria for middle-level education program models, consistent with Re-
gents policy, to ensure sufficient time for districts with eligible low-
performing schoolsand eligible new or high-performing schoolsto prepare
and submit Model B, C#1 or C#2 applications, for the Department to
review and act on the applications, and for the districts to make the
necessary programmatic adjustments to begin implementing their ap-
proved programs in the 2005-06 school year.

It is anticipated that the proposed amendment will be presented to the
Board of Regents for adoption as a permanent rule at the September 2005
meeting of the Board of Regents, which isthefirst scheduled meeting after
expiration of the 45-day public comment period mandated by the State
Administrative Procedure Act.

Subject: Middle-level education.

Purpose: To implement Regents policy statement on middle-level educa-
tion.

Substance of emergency/proposed rule (Full text is posted at the
following State website: www.regents.nysed.gov/2005M eetings/M ay
2005/0505monthem.html The Commissioner of Education proposes to
amend sections 100.3, 100.4 and 80.5-12 of the Regulations of the Com-
missioner of Education, effective May 24, 2005, relating to implementa-
tion of the Regents Policy Statement on Middle-Level Education in grades
five, six, seven, and eight. The following is asummary of the substance of
the proposed amendment:

Section 100.3 is amended to:

(2) apply only to pre-kindergarten through grade four so that it isin
alignment with the State’ elementary learning standards;

(2) clarify language related to testing accommodations for students
with disabilities, consistent with the federal No Child Left Behind Act
(NCLB); and

(3) include language related to the annual testing in English language
arts and mathematics in grades 3 and 4 to conform to the NCLB.

Section 100.4 is amended to:

(2) include existing provisions pertaining to grades five and six (previ-
ously located in section 100.3) so asto align section 100.4 with the State’'s
intermediate learning standards and the Regents Policy Statement on Mid-
dle-Level Education;

(2) alow schools to begin to meet the unit of study requirements for
technology education and home and career skillsin grade 5;

(3) clarify language related to instruction in languages other than En-
glish in grades five, six, seven and eight, the administration of the second
language proficiency examination, and the awarding of high school credit;

(4) clarify language dealing with home instruction to conform with
Regents policy;

(5) clarify language related to testing accommodations and alternative
assessments for students with disabilities, consistent with the NCLB;
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(6) include language related to the annual testing in English language
arts and mathematics in grades 5, 6, 7 and 8, consistent with the NCLB;
and

(7) add a new subdivision (h) to implement the Regents Policy State-
ment on Middle-Level Education through the establishment of a three
model system for middle-level education programs. a Model A middle-
level education program meets all the requirementsin section 100.4 and all
other applicable sections of the Rules of the Board of Regents and the
Regulations of the Commissioner of Education; a Model B middle-level
education program strengthens the attainment of the learning standards
measured by required State assessments, provides effective academic in-
tervention services, and ensures all students receive instruction in those
areas where there are no required State assessments; a Model C middle-
level education program either restructures the delivery of the instruction
designed to facilitate the attainment of the State’s intermediate learning
standards (Model C#1) or enhances instruction related to one or more of
the State' sintermediate learning standards for which there are no required
State assessments (Model C#2).

Section 100.4(h)(1) establishes definitions for the Model middle-level
education programs.

Section 100.4(h)(2) requires each school district to conduct its middle-
level education program in accordance with either Model A, Model B or
Model C.

Section 100.4(h)(2)(i) prescribes eligibility, application, plan and com-
pliance requirements for Model A programs. All school districts are €ligi-
ble to select Model A. No application or plan is required. All schools not
approved to operate under Models B or C shall operate under Model A. A
Model A program shall meet the requirements of section 100.4 and al
other applicable sections of Rules of the Board of Regents and the Regula-
tions of the Commissioner of Education and shall also meet the following
six design principles:

(2) districts shall administer required middle grade State assessmentsin
English language arts, mathematics, social studies and science;

(2) districts shall employ teaching staff that are properly certified to
teach assigned subjects and classes,

(3) districts shall ensure that the middle-level program is aligned with
the Regents Policy Statement on Middle-Level Education and the State
Education Department’s Essential Elements of Standards-Focused Mid-
dlie-Level Schools and Programs;

(4) students who are at risk of not meeting the State learning standards
shall receive academic intervention services in accordance with section
100.2(ee) of the Commissioner’s Regulations;

(5) students shall receive instruction in al of the State learning stan-
dards, with instruction in English language arts, mathematics, social stud-
ies, science and physical education occurring each year in each of the
middle grades;

(6) students shall be provided opportunities for taking high school
courses on an accelerated basis in accordance with section 100.4(d).

Section 100.4(h)(2)(ii) prescribes eligibility, application, plan, compli-
ance and approval requirements for Model B programs.

Section 100.4(h)(2)(iii) prescribes €eligibility, application, plan, com-
pliance and approva requirements for Model C programs.

The following school districts are eligible for Model B: a district
proposing aprogram for a school identified as a school requiring academic
progress (SRAP) in year 3, 4 or 5, including a school identified for school
improvement for three or more consecutive years under 20 USC section
6316(b), or aschool or schools under registration review (SURR) pursuant
to section 100.2(p) of the Commissioner’s Regulations.

The following school districts are eligible for Model C: a district
proposing aprogram for a newly formed, or an existing, school or schools,
other than those schools that are eligible for Model B.

A district seeking to operate under Model B or Model C shall have its
application approved by the superintendent of schools prior to its submis-
sion to the Commissioner. The district shall submit with its application a
report from the district’s shared decision-making team, that provides evi-
dence that consultation took place at the district and building levels and
that identifies the concerns expressed by the constituents. Special applica-
tion requirements are provided for Model B and Model C applications
submitted by the New Y ork City School District. Model C applications for
specified program enhancements (Model C#2) submitted by a school dis-
trict, other than a city school district with 125,000 inhabitants or more,
shall be approved by the superintendent of schools and the board of
education, and submitted to the district superintendent of the supervisory
district in which the school district is located for his or her recommenda-

tion, prior to submission of the application to the Commissioner for ap-
proval.

Each district submitting a Model B application shall prepare a plan
consistent with the requirements of section 100.2(p), which shall address
the results of a State-developed, locally conducted self-study, shall con-
form to the six design principles described above under Model A, and be
submitted as part of the application.

A district selecting Model C and proposing to restructure the delivery
of instruction designed to facilitate the attainment of the State intermediate
learning standards shall prepare a plan that, where applicable, is consistent
with the requirements of section 100.2(p), which shall address the results
of a State-developed, locally conducted self-study, shall conform to the six
design principles described above under Model A, and be submitted as part
of the application. A district proposing specific program enhancements
(Model C#2) shall not be required to complete the State-devel oped, locally
conducted self-study but must includein its application adescription of the
program enhancement, its relationship to student achievement, student
interests, and/or student development, and a plan for evaluating its effec-
tiveness and the impact of the program enhancement on student learning
and devel opment.

All Model B programs shall meet the requirements of section 100.4 and
all other applicable sections of the Rules of the Board of Regents and the
Regulations of the Commissioner of Education and the six design princi-
ples described above under Model A, except that the prescribed time
requirementsfor units of study in courseswhere there are no required State
assessments as set forth in 100.4(c)(1) shall be met subject to such modifi-
cations as set forth in the approved application and plan.

All Model C programs shall meet the requirements of section 100.4 and
all other applicable sections of the Rules of the Board of Regents and the
Regulations of the Commissioner of Education, subject to any modifica-
tions of such requirements as provided for in the district’ s approved appli-
cation and plan, and shall also meet the six design principles described
above under Model A.

Approval of a Model B or C application shall be based upon the
Commissioner’s acceptance of the measurable indicators and evidence of
school change and improvement as proposed in the application and plan.
Approval shall be for a five-year implementation period. A district may
reapply for continued approval for one additional five-year period. The
district shall monitor and publicly report its progress on specified criteria.
The Commissioner may terminate approval at any time upon a determina-
tion that the district has failed to comply with the requirements of its
approved application and the prescribed compliance requirements.

The proposed amendment also requires that, in those districts where
public school choice is required under section 120.3 of the Commis-
sioner’s Regulations, the district's Model C application for any newly
formed school must include an agreement that a minimum of 20% of seats
shall be offered to students seeking transfer, consistent with State and
federal law.

In addition the proposed amendment specifies that applications for no
more than 75 schools for Model C shall be approved, of which no more
than 30 schools shall be approved for restructuring the full education
program (Model C#1) and no more than 45 schools shall be approved for
specified program enhancements (Model C#2).

Section 80.5-12 is amended to re-authorize the “ Experiment in Organi-
zation” regulation that expired in February 2004, and additional provisions
are added to require that teachers assigned to the proposed experiment
shall meet the qualification requirements of section 120.6 of the Commis-
sioner’s Regulations, relating to the NCLB; and to reqguire that a school
district may not continue the assignment of a teacher for more than five
school years unless the teacher has obtained the teaching certificate or
certificate extension appropriate to such assignment. A new subdivision
(c) isadded to provide that a person who holds a permanent or professional
certificate in English language arts (7-12), language other than English (7-
12), mathematics (7-12), biology (7-12), chemistry (7-12), earth science
(7-12), physics (7-12), or social studies (7-12) and whose teaching assign-
ment covered by an experiment in organizational change during three of
the five years of an experiment approved by the Commissioner on or
before February 1, 2004 is in the subject of the certificate held but isin
grades 5-6, may be issued a statement of continued eligibility pursuant to
which such person may continue to teach in such assignment without the
extension prescribed in section 80-4.3 (b) of this Part to teach the subject in
grades 5-6. In order for such person to be eligible for the statement of
continuing eligibility, his or her experience in teaching the subject in
grades 5-6 must have occurred on or after July 1, 1993. A statement of
continued eligibility shall be limited to the specific permanent or profes-
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sional certificate that was extended to authorize such service but shall be
valid for service in any school district. Applications for the statement of
continued eligibility must be filed with the Department.
Thisnoticeisintended to serve as both a notice of emergency adoption
and a notice of proposed rule making. The emergency rule will expire
August 21, 2005.

Text of rule and any required statements and analyses may be
obtained from: Anne Marie Koschnick, Legal Assistant, Office of Coun-
sel, Education Department, Albany, NY 12234, (518) 473-8296, e-mail:
legal @mail.nysed.gov

Data, views or arguments may be submitted to: James A. Kadamus,
Deputy Commissioner, Education Department, Rm. 875, Education Bldg.
Annex, Albany, NY 12234, (518) 474-5915, e-mail: jkadamus@
mail.nysed.gov

Public comment will be received until: 45 days after publication of this
notice.

Regulatory Impact Statement

STATUTORY AUTHORITY:

Education Law section 101 continues the existence of the Education
Department, with the Board of Regents at its head, and authorizes the
Regents to appoint the Commissioner of Education asthe chief administra-
tive officer of the Department, which is charged with the general manage-
ment and supervision of public schools and the educational work of the
State.

Education Law section 207 authorizes the Regents and the Commis-
sioner to adopt rules and regulations to carry out the laws of the State
regarding education and the functions and duties conferred on the Depart-
ment by law.

Education Law section 208 authorizes the Regents to establish exami-
nations as to attainments in learning and to award and confer suitable
certificates, diplomas and degrees on persons who satisfactorily meet the
requirements prescribed.

Education Law section 215 provides the Commissioner with authority
to require schools to submit reports containing such information as the
Commissioner may prescribe.

Education Law section 305(1) and (2) provide that the Commissioner,
as chief executive officer of the State system of education and of the Board
of Regents, shall have general supervision over all schools and institutions
subject to the provisions of the Education Law, or of any statute relating to
education, and authorizes the Commissioner to enforce laws relating to the
educational system and to execute the Regents' educational policies.

Education Law section 308 authorizes the Commissioner to enforce
and give effect to any provision in the Education Law or in any other
genera or special law pertaining to the school system of the State or any
rule or direction of the Regents.

Education Law section 309 charges the Commissioner with the general
supervision of boards of education and their management and conduct of
al departments of education.

Education Law section 4403(3) authorizes the Commissioner to formu-
late such rules and regulations pertaining to the physical and educational
needs of such children as the Commissioner shall deem to bein their best
interests.

Education Law section 3713(1) and (2) authorizes the State and school
districts to accept Federal law making appropriations for educational pur-
poses and authorizes the Commissioner to cooperate with Federal agencies
to implement such law.

LEGISLATIVE OBJECTIVES:

The proposed amendment is consistent with the above statutory author-
ity and is necessary to implement Regents policy.

NEEDS AND BENEFITS:

The proposed amendment is necessary to implement policy adopted by
the Board of Regents in February 2005, and will help ensure that school
districts have the flexibility they need to ensure that all studentsin State
public schools are provided instruction in the State learning standards
areas and have the skills, knowledge, and understanding necessary for
success.

Under existing regulations, middle-level schools (those with grades 5,
6, 7 and 8 or a lesser combination of these grades) have limited program-
matic flexibility. This makes it difficult for low-performing schools to
respond to the academic and personal needs of their students and for new
or high-performing schools to develop new approaches to enhance their
students’ education. The proposed amendment offers districts additional
flexibility in meeting State intermediate |earning standards and increasing
student proficiency in English language arts and mathematics consistent
with the federal No Child Left Behind Act.
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Districts with low-performing schools will be alowed to propose a
program that strengthens core academic subjects and effective academic
intervention services, and provides all students with exploratory subjects
that address the learning standards, are of high interest to students, and
further reinforce core academic learning (Model B). Low-performing
schools would receive regulatory relief from the prescribed time require-
ments for units of study in the exploratory courses in order to implement
their proposed program. Districts with new or high-performing schools
will be allowed to submit proposals for restructuring the full educational
program (Model C#1) or specific program refinements (Model C#2) and
be granted relief from programmatic regulatory requirements.

With large numbers of middle-grade students regularly not achieving
proficiency (in 2003-04, 52% of grade 8 students did not achieve profi-
ciency in English language arts and 42% of grade 8 students did not
achieve proficiency in mathematics), districts, especially those with
schools in which large numbers of students are not achieving proficiency,
need additional flexibility to develop programs that target the academic
core and strengthen their academic intervention services. Districts with
high-performing schools aso need additional flexibility to develop crea-
tive approaches to restructure the educational experience in the middle
grades or to enhance specific aspects of the middle grades program in order
to meet their students needs.

In addition, the proposed amendment will alow districts under certain
circumstances to apply for approva to implement an “Experiment in
Organization” that provides for the flexible assign of certified teaching
staff.

The proposed amendment also makes technical changes to align the
Commissioner’s regulations with the State learning standards and clarifies
testing requirements related to students with disabilities.

COSTS:

(a) Costs to the State: None. The Education Department will be re-
quired to fund the development of the new English language arts and
mathematics tests for grades 3, 5, 6 and 7. Such testing is required by the
accountability provisions of the federal No Child Left Behind Act of 2001
[Pub. L. 107-110, (NCLB)]. The State is required to comply with the
NCLB as a condition to its receipt of federal funding under Title | of the
ESEA, as amended. The proposed amendment will not impose any addi-
tional costs on the State beyond those imposed by State and Federal law.

(b) Costs to local government: School districts will be required to
assume the cost burden of scoring the new assessments in grades 3, 5, 6
and 7. Such testing is required by the accountability provisions of the
NCLB. School districts and other local educational agencies (LEAS) are
required to comply with the NCL B as a condition to their receipt of federa
funding under Title | of the ESEA, as amended. The proposed amendment
will not impose any costs on these entities beyond those imposed by State
and Federal law. Costs to implement the other provisions of the proposed
amendment, including those related to implementation of the Models for
Middle-Level Education programs and Experiments in Organizationa
Change, will not place an additional cost burden on LEAs and may result
in cost savings due to the increased flexibility provided by the amendment.

(c) Cost to private regulated parties: None. The proposed amendment
does not impact private partiesin any way.

(d) Cost to regulating agency for implementation and continued admin-
istration of this rule: The Education Department will be required to fund
the development of the new English language arts and mathematics tests
for grades 3, 5, 6 and 7, and to review and approve Model B, C#1 and C#2
applications. The Department will be required to fund the data collection
activities associated with the implementation of the new regulations in-
cluding the development and maintenance of a database to track and
monitor the implementation of approved Model B, C#1 and C#2 applica-
tions. Itisanticipated that any implementation costs will be absorbed using
existing staff and resources.

LOCAL GOVERNMENT MANDATES:

The proposed amendment does not impose any additional program,
service, duty or responsibility on school districts or other local govern-
ments but instead aligns the Commissioner’s Regulations with policy
enacted by the Regents to provide districts with low-performing schools
and high-performing schools additional flexibility to develop programs
that address their students' academic and personal needs.

Districts with low-performing schools may propose a program that
strengthens core academic subjects and effective academic intervention
services, and provides all students with exploratory subjects that address
thelearning standards, are of high interest to students, and further reinforce
core academic learning (Model B). The low-performing schools would
receive regulatory relief from the prescribed time requirements for units of
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study in the exploratory courses in order to implement their proposed
program. Districts with new or high-performing schools may propose new
ideas for restructuring the full educational program (Model C#1) or spe-
cific program refinements (Model C#2) and be granted relief from
programmatic regulatory requirements. In the alternative, a district may
choose to continue to comply with all applicable regulations (Model A).

Districts must conduct annual testing in English language arts and
mathematicsin grades 3, 5, 6 and 7 (in addition to grades 4 and 8) asisnow
required by the NCLB. Districts with eligible schools may request relief
from specific regulatory requirements related to the amount of instruc-
tional time devoted to specific standards areas if such instruction provides
for excellence in education and is in the best interests of students. Districts
may also request approval of an “Experiment in Organization” that pro-
vides for the flexible assignment of certified staff.

PAPERWORK:

Districts that wish to proceed under Model B or Model C must submit
an application and plan in a form and according to such timelines as
prescribed by the Commissioner, including a report from the district’s
shared decision-making team. Districts proceeding under Model A will not
be required to submit an application or plan. Districts with approved
applications must submit an annual report on the implementation of their
application. Districts may also apply to the Commissioner for approval of
an “Experiment in Organization” that provides for the flexible assignment
of staff.

DUPLICATION:

The proposed amendment does not duplicate existing State or federal
requirements.

ALTERNATIVES:

Since February 2004, the Board of Regents has discussed severa
possible strategies for implementing the Regents Policy Statement on
Middle-Level Education. One aternative was to require al schools to
continue to comply with the existing regulations. This approach was re-
jected becauseit did not allow sufficient flexibility, based upon local needs
and circumstances, for schools to develop programs consistent with the
Regents Policy Statement that would improve student achievement. A
second alternative was to grant all schools, regardless of their needs and
circumstances, unregulated flexibility to implement the Regents Policy
Statement. This was rejected because of a concern that it could be used to
limit or eliminate instruction in learning standards areas rather than to
strengthen program and student achievement.

Inlieu of asingle prescription or model for transforming middle-level
schools or provide unregulated flexibility, the Regents determined that
school districts should be provided opportunities, based upon their needs
and circumstances, to develop programs that address their students’ aca-
demic and persona needs and thereby ensure that al students in State
public schools are provided instruction in the learning standards areas and
have the skills, knowledge, and understanding necessary for success. The
proposed amendment will alow districts to conduct their middle-level
education programs in accordance with three models, which taken collec-
tively, constitute a continuum of options based upon adistrict’sor school’s
needs and capacity to change:

Model A : the district would continue to comply with the current
regulations, making full use of the existing flexibility provisions in the
regulations;

Model B: the district would be able to propose a program for approval
by the commissioner that strengthens core academic subjects and effective
academic intervention services, and provide all students with exploratory
subjects that address the State learning standards, are of high interest to
students and further reinforce academic learning;

Model C: thedistrict would be ableto propose new ideas for structuring
the full educational program (Model C#1) or specific program refinements
(Model C#2) and be granted relief by the commissioner from program-
matic regulatory requirements, while ensuring that all students receive
opportunities to achieve al of the State learning standards.

FEDERAL STANDARDS:

There are no related federal standards.

COMPLIANCE SCHEDULE:

It is anticipated that school districts will be able to implement the
middle-level education model programs by the beginning of the 2005-2006
school year. Applications will be available on May 20, 2005. Completed
applicationsfor Model B, C#1 and C#2 programs beginning in the 2005-06
school year will be accepted for review and action by the Department
through June 17, 2005. In subsequent years, applicationsfor Model B, C#1
and C#2 must be received by the Department by January 15 for implemen-
tation beginning in the following school year.

Regulatory Flexibility Analysis

Small Businesses:

The proposed amendment relates to implementation of the Regents
Policy Statement on Middle-Level Education in grades five through eight,
and will not impose any adverse economic impact, reporting, recordkeep-
ing or any other compliance requirements on small businesses. Because it
is evident from the nature of the proposed amendment that it does not
affect small businesses, no further measures were needed to ascertain that
fact and none were taken. Accordingly, aregulatory flexibility analysisfor
small businesses is not required and one has not been prepared.

Local Governments:

EFFECT OF RULE:

The proposed amendment applies to al public school districts in the
State.

COMPLIANCE REQUIREMENTS:

The proposed amendment does not impose any additional compliance
requirements on school districts but instead aligns the Commissioner’s
Regulations with policy enacted by the New Y ork State Board of Regents
to provide districts with low-performing schools and high-performing
schools additional flexibility to develop programs that address their stu-
dents' academic and personal needs.

The proposed amendment will alow school districts under certain
circumstances to:

(a) apply for relief from specific regulatory requirements related to the
amount of instructional time devoted to specific standards areas if such
instruction provides for excellence in education and is in the best interests
of students;

(b) begin to meet the unit of study requirements for technology educa-
tion and home and career skillsin grade 5;

(c) apply for approval to implement an “Experiment in Organization”
that provides for the flexible assign of certified staff.

Under the proposed amendment, districts with low-performing schools
may propose a program that strengthens core academic subjects and effec-
tive academic intervention services, and provides all students with explor-
atory subjects that address the learning standards, are of high interest to
students, and further reinforce core academic learning (Model B). The
low-performing schools would receive regulatory relief from the pre-
scribed time requirements for units of study in the exploratory coursesin
order to implement their proposed program. Districts with new or high-
performing schools may propose new ideas for restructuring the full edu-
cational program (Model C#1) or specific program refinements (Model
C#?2) and be granted relief from programmatic regulatory requirements. In
the dternative, a district may choose to continue to comply with all
applicable regulations (Model A).

School districts must conduct annual testing in English language arts
and mathematicsin grades 3, 5, 6, and 7 (in addition to grades 4 and 8) asis
now required by the No Child Left Behind Act of 2001 [Pub. L. 107-110,
(NCLB)].

PROFESSIONAL SERVICES:

The proposed amendment does not impose additional professional
services requirements on school districts.

COMPLIANCE COSTS:

School districts will be required to assume the cost burden of scoring
the new assessmentsin grades 3, 5, 6 and 7. Such testing isrequired by the
accountability provisions of the federal No Child Left Behind Act of 2001
[Pub. L. 107-110, (NCLB)]. School districts and other loca educationa
agencies (LEAS) are required to comply with the NCLB as a condition to
their receipt of federal funding under Title | of the ESEA, as amended. The
proposed amendment will not impose any costs on these entities beyond
those imposed by State and Federal law. Costs to implement the other
provisions of the proposed amendment, including those related to imple-
mentation of the Models for Middle-Level Education programs and Exper-
iments in Organizational Change, will not place an additional cost burden
on LEAs and may, in fact, result in cost savings due to the increased
flexibility provided by the proposed amendment.

ECONOMIC AND TECHNOLOGICAL FEASIBILITY:

The proposed amendment will not require any new technological re-
quirements. Economic feasibility is addressed above under compliance
costs.

MINIMIZING ADVERSE IMPACT:

The proposed amendment is necessary to implement policy enacted by
the Board of Regents and to comply with the federal testing requirements
associated with the No Child Left Behind Act. The proposed amendment
has been carefully drafted to meet statutory requirements, federal legisla-
tion, and Regents policy while minimizing the impact on school districts.
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Where possible, the proposed amendment incorporates existing require-
ments and eliminates redundant requirements to minimize work at the
local level. The proposed amendment emphasizeslocal flexibility in meet-
ing the regulatory requirements.

Since February 2004, the Board of Regents has discussed several
possible strategies for implementing the Regents Policy Statement on
Middle-Level Education. One alternative was to require all schools to
continue to comply with the existing regulations. This approach was re-
jected becauseit did not allow sufficient flexibility, based upon local needs
and circumstances, for schools to develop programs consistent with the
Regents Policy Statement that would improve student achievement. A
second alternative was to grant all schools, regardless of their needs and
circumstances, unregulated flexibility to implement the Regents Policy
Statement on Middle-Level Education. This was rejected because of a
concern that it could be used to limit or eliminate instruction in learning
standards areas rather than to strengthen program and student achieve-
ment.

In lieu of asingle prescription or model for transforming middle-level
schools or provide unregulated flexibility, the Regents determined that
school districts should be provided opportunities, based upon their needs
and circumstances, to develop programs that address their students aca-
demic and personal needs and thereby ensure that all studentsin New Y ork
State public schools are provided instruction in the seven learning stan-
dards areas and have the skills, knowledge, and understanding they will
need to succeed.

LOCAL GOVERNMENT PARTICIPATION:

The Board of Regents and the State Education Department engaged the
educational community (including teachers, administrators, members of
boards of education, community members) in the development of the
policy and the drafting of the amended regulations from the beginning.
Since 2000, members of the Board of Regents and representatives of the
State Education Department have conducted numerous (more than 100)
informational hearings around the State explaining and discussing Regents
policy and the regulatory implications and gathering input on possible
draft language. Written comments were also solicited throughout the pro-
cess. Theresults of the informational hearings and the comments received
were considered during the drafting of the proposed regulations.

Rural Area Flexibility Analysis

TYPES AND ESTIMATED NUMBER OF RURAL AREAS:

The proposed amendment applies to all school districts in the State,
including the 44 rural counties with less than 200,000 inhabitants and the
71 towns in urban counties with a population density of 150 per square
mileor less.

REPORTING, RECORDKEEPING AND OTHER COMPLIANCE
REQUIREMENTS; AND PROFESSIONAL SERVICES:

The proposed amendment does not impose any additional compliance
requirements on school districts but instead aligns the Commissioner’
Regulations with policy enacted by the New Y ork State Board of Regents
to provide districts with low-performing schools and high-performing
schools additional flexibility to develop programs that address their stu-
dents' academic and personal needs.

The proposed amendment will allow school districts under certain
circumstances to:

(a) apply for relief from specific regulatory requirements related to the
amount of instructional time devoted to specific standards areas if such
instruction provides for excellence in education and isin the best interests
of students;

(b) begin to meet the unit of study requirements for technology educa-
tion and home and career skillsin grade 5;

(c) apply for approval to implement an “Experiment in Organization”
that provides for the flexible assign of certified staff.

Under the proposed amendment, districts with low-performing schools
may propose a program that strengthens core academic subjects and effec-
tive academic intervention services, and provides al students with explor-
atory subjects that address the learning standards, are of high interest to
students, and further reinforce core academic learning (Model B). The
low-performing schools would receive regulatory relief from the pre-
scribed time requirements for units of study in the exploratory coursesin
order to implement their proposed program. Districts with new or high-
performing schools may propose new ideas for restructuring the full edu-
cational program (Model C#1) or specific program refinements (Model
C#2) and be granted relief from programmatic regulatory requirements. In
the aternative, a district may choose to continue to comply with all
applicable regulations (Model A).
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School districts must conduct annual testing in English language arts
and mathematicsin grades 3, 5, 6, and 7 (in addition to grades 4 and 8) asis
now required by the No Child Left Behind Act of 2001 [Pub. L. 107-110,
(NCLBY)].

The proposed amendment does not impose additional professional
services reguirements on school districts.

COSTS:

School districts will be required to assume the cost burden of scoring
the new assessmentsin grades 3, 5, 6 and 7. Such testing isrequired by the
accountability provisions of the federal No Child Left Behind Act of 2001
[Pub. L. 107-110, (NCLB)]. School districts and other local educational
agencies (LEAS) are required to comply with the NCLB as a condition to
their receipt of federal funding under Title | of the ESEA, asamended. The
proposed amendment will not impose any costs on these entities beyond
those imposed by State and Federal law. Costs to implement the other
provisions of the proposed amendment, including those related to imple-
mentation of the Models for Middle-Level Education programs and Exper-
iments in Organizational Change, will not place an additional cost burden
on LEAs and may, in fact, result in cost savings due to the increased
flexibility provided by the proposed amendment.

MINIMIZING ADVERSE IMPACT:

The proposed amendment is necessary to implement policy enacted by
the Board of Regents and to comply with the federal testing requirements
associated with the No Child Left Behind Act. The proposed amendment
has been carefully drafted to meet statutory requirements, federal legisla-
tion, and Regents policy while minimizing the impact on school districts.
Where possible, the proposed amendment incorporates existing require-
ments and eliminates redundant requirements to minimize work at the
local level. The proposed amendment emphasizeslocal flexibility in meet-
ing the regulatory requirements. The Regents policy upon which the pro-
posed amendment is based applies to al schools. Therefore, it was not
possible to establish different compliance and reporting requirements for
school districtsin rural areas, or exempt them from the provisions.

Since February 2004, the Board of Regents has discussed several
possible strategies for implementing the Regents Policy Statement on
Middle-Level Education. One alternative was to require all schools to
continue to comply with the existing regulations. This approach was re-
jected becauseit did not allow sufficient flexibility, based upon local needs
and circumstances, for schools to develop programs consistent with the
Regents Policy Statement that would improve student achievement. A
second alternative was to grant all schools, regardless of their needs and
circumstances, unregulated flexibility to implement the Regents Policy
Statement on Middle-Level Education. This was rejected because of a
concern that it could be used to limit or eliminate instruction in learning
standards areas rather than to strengthen program and student achieve-
ment.

In lieu of asingle prescription or model for transforming middle-level
schools or provide unregulated flexibility, the Regents determined that
school districts should be provided opportunities, based upon their needs
and circumstances, to develop programs that address their students’ aca-
demic and personal needs and thereby ensure that all studentsin New Y ork
State public schools are provided instruction in the seven learning stan-
dards areas and have the skills, knowledge, and understanding they will
need to succeed.

RURAL AREA PARTICIPATION:

The Board of Regents and the State Education Department engaged the
educational community (including teachers, administrators, members of
boards of education, and community members, from rura areas) in the
development of the policy and the drafting of the amended regulations
from the beginning. Since 2000, members of the Board of Regents and
representatives of the State Education Department have conducted numer-
ous (more than 100) informationa hearings around the State explaining
and discussing Regents policy and the regulatory implications and gather-
ing input on possible draft language. Written comments were also solicited
throughout the process. The results of the informational hearings and the
comments received were considered during the drafting of the proposed
regulations.

Job Impact Statement

The proposed amendment relates to implementation of the Regents Policy
Statement on Middle-Level Education in grades five through eight, and
will not have an adverse impact on jobs or employment opportunities. The
proposed amendment provides increased flexibility to school districts to
structure their middle-level education instructional programs. Becauseit is
evident from the nature of the rule that it will have a positive impact, or no
impact, on jobs or employment opportunities, no further steps were needed
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to ascertain those facts and none were taken. Accordingly, a job impact
statement is not required and one has not been prepared.

NOTICE OF ADOPTION

Unprofessional Conduct in the Social Work and Mental Health
Practitioner Professions

|.D. No. EDU-09-05-00012-A
Filing No. 570

Filing date: May 24, 2005
Effectivedate: June9, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of sections 29.2, 29.15 and 29.16 of Title 8
NYCRR.

Statutory authority: Education Law, sections 207 (not subdivided);
6504 (not subdivided); 6506(1); 6509(9); 7701(1) and (2); 7702(1);
7708(1) and (2); 8402(1); 8403(1); 8404(1); 8405(1); and 8407(1) and (2)
Subject: Unprofessional conduct in the social work and mental health
practitioner professions.

Purpose: To establish definitions of unprofessional conduct in the prac-
tice of the licensed professions of licensed master social work, licensed
clinical social work, creative arts therapy, marriage and family therapy,
mental health counseling, and psychoanalysis.

Text or summary was published in the notice of proposed rule making,
I.D. No. EDU-09-05-00012-P, Issue of March 2, 2005.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be
obtained from: Anne Marie Koschnick, Lega Assistant, Office of Coun-
sel, Education Department, Albany, NY 12234, (518) 473-8296, e-mail:
legal @mail.nysed.gov

Assessment of Public Comment

A Notice of Proposed Rule Making concerning the proposed amend-
ment was published in the State Register on March 2, 2005. Below is a
summary of the written comments received during the public comment
period, and the State Education Department’ s response:

COMMENT: Proposed Regents Rule section 29.15 should require the
licensed mental health practitioner to obtain a medical consultation for a
patient when: the licensee believes the patient has a serious mental illness;
the patient currently isbeing treated for aserious mental illnessor reportsa
prior history of serious mental illness or hospitalization for a serious
mental illness within the past 10 years, or the patient reports a prior
psychiatric hospitalization within the past 10 years.

RESPONSE: The proposed regulation closely follows the requirements
of section 8407 of the Education Law. Regents Rule 29.15 makes it
unprofessional conduct for alicensed mental health practitioner to provide
mental health services on a continuous and sustained basis for specified
serious mental illnesses, without amedical evaluation of the illness by and
a consultation with a physician regarding the illness. The proposed regula-
tion is adequately prescriptive, and the Department plans to issue guide-
lines to provide additional guidance to licensees.

The suggestion that a medical evaluation and consultation should be
required if the patient reports a prior history of serious mental illness or
hospitalization for a serious mental illness within the past 10 years or a
prior psychiatric hospitalization within the past 10 yearsis unduly restric-
tive and beyond the requirements of section 8407 of the Education Law.

COMMENT: Regents Rule section 29.15 should require the physician
who performs the medical evaluation to be a psychiatrist because psychia-
trists are qualified by education and training to diagnose and treat mental
illness.

RESPONSE: As stated above, Regents Rule section 29.15 follows the
requirements of section 8407 of the Education Law. For defined serious
mental illnesses, section 8407 requires the licensed mental health practi-
tioner to obtain a medical evaluation of the iliness by a physician and to
consult with the physician regarding the illness. The statute requires the
medical evaluation to be conducted by a physician. It does not require the
physician to be a psychiatrist. The proposed rule is consistent with the
statutory requirement.

COMMENT: If the patient seeking treatment from a licensed mental
health practitioner refuses to secure amedical evaluation when directed to
do so, section 29.15 of the Regents Rules should provide that the licensed
mental health practitioner must discontinue treatment. Furthermore, if the
recommendation of the medical evaluation isthat the person needs medical
care and treatment, and the patient does not follow such recommendation,

the Regents Rule should provide that the licensed mental health practi-
tioner must discontinue treatment. These provisions are essentia to pre-
vent circumvention of the statute.

RESPONSE: Education Law section 8407 prohibits a licensed mental
health practitioner from providing mental health services on a continuous
and sustained basis for specified serious mental illnesses, without a medi-
cal evaluation of the illness by and a consultation with a physician regard-
ing the illness. Section 29.15 of the Regents Rules mirrors the language of
section 8407. It defines such conduct as unprofessional conduct in the
practice of the licensed mental health practice professions. Therefore, asto
the first point of the comment, it would be unprofessional conduct for the
licensed mental health practitioner to treat the patient for the prescribed
serious mental illnesses on a continuous and sustained basis without the
medical evaluation and consultation.

Asto the second point, in asituation where the patient refuses to accept
amedical recommendation, the licensed mental health practitioner would
have to determine whether he or she is competent to continue to provide
treatment. This judgment would be made after the licensed mental health
practitioner has met his or her obligation to consult with a physician
regarding theillness. Regents Rules already require licenseesto ensure that
they are practicing within the scope of practice of their license and are
competent to provide the rendered services (See, Regents Rule Section
29.1[a][9]).

COMMENT: Regents Rule section 29.15 does not provide adequate
guidance on when and how often the required medical evaluations must
take place.

RESPONSE: The proposed Regents Rule follows the requirements of
Education Law section 8407, requiring that amedical evaluation must take
place prior to treatment of the patient for prescribed serious mental ill-
nesses on a continuous and sustained basis. The regulation is adequately
prescriptive.

COMMENT: Regents Rule section 29.15 does not prescribe what a
licensed mental health practitioner must do if a patient refuses medical
evaluation or denies consent for the consultation with a physician.

RESPONSE: The Regents Ruleis clear that it would be unprofessional
conduct for the mental health practitioner to treat a patient for a serious
mental illness on a continuous and sustained basis without a medical
evaluation of the illness by and a consultation with a physician on the
illness. Therefore, it would be unprofessional conduct for a licensed
mental health practitioner to treat such a patient who refuses medical
evaluation or denies consent for the consultation.

COMMENT: Regents Rule section 29.15 does not define the phrase
“on a continuous and sustained basis,” and it is unclear what this phrase
means.

RESPONSE: The Department does not believe it to be reasonable to
establish afixed standard, which establishesfor all caseswhen treatment is
considered to be “on a continuous and sustained basis.” This will depend
upon the circumstances of individual cases. The Department is planning to
issue guidance information on this issue.

COMMENT: Regents Rule section 29.15 does not define what triggers
the determination that the patient has a serious mental illness.

RESPONSE: It iswithin the scope of their practice for licensed mental
health practitioners to assess and evaluate patients to identify and evaluate
dysfunctions and disorders for purposes of providing appropriate services.
Based upon such evaluations, licensed mental health practitioners will
determine whether the medical evaluation by and consultation with a
physician is necessary for the treatment of a serious mental illness.

COMMENT: We are concerned that the statutory exemptions from the
licensure requirements in the social work professions for employees pre-
scribed in paragraphs () and (f) of subdivision (5) of section 7706 of the
Education Law are being used by licensed master socia workersto unlaw-
fully provide clinical social work services, when they do not meet the
requirements of the exemptions. The Regents Rules should address this
problem.

RESPONSE: Paragraphs (€) and (f) of subdivision (5) of section 7706
of the Education Law provide limited statutory exemptionsto licensurein
the social work professions for certain employees performing clinical
social work services on September 1, 2004. The Rules of the Board of
Regents already define as unprofessional conduct the practice of alicensed
profession beyond the scope of practice permitted by law (See, section
29.1[al[9] of the Regents Rules). A licensed master social worker unlaw-
fully using the exemption to provide clinical social work serviceswould be
practicing beyond the scope of practice permitted by law. Therefore, the
Regents Rules aready addressthisissue, and it is unnecessary to make the
suggested change.
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COMMENT: We are concerned that licensed master social workers
who are lawfully providing clinical social work services under supervision
are failing to obtain the informed consent from patients advising them that
the licensed master social worker may provide the clinical social work
services only under supervision.

RESPONSE: Section 7701(1)(d) of the Education Law authorizes the
licensed master socia worker to provide clinical social work services
under supervision, and section 74.6 of the Regulations of the Commis-
sioner of Education establishes the qualifications for supervisors and the
frequency of supervisory sessions. The statute does not require patients to
be advised that the clinical socia work services may only be provided by
the licensed master social worker while under supervision, and the Depart-
ment does not believe it necessary to impose this additional requirement.

COMMENT: We believe that section 29.15 should specifically set
forth time frames and steps a mental health practitioner must take when
seeking physician consultation for treating patients with serious mental
illnesses, when a patient declines medical evaluation, and when a patient
declines to follow suggestions for medical treatment. Failure to do so
creates apotential for harm to patients.

RESPONSE: The State Education Department believes that section
29.15 is adequately prescriptive. It closely follows the requirements of
section 8407 of the Education Department and adequately protects against
harm to patients. The Department plans to issue guidelines to provide
additional guidance to licensees for meeting the requirements of section
29.15.

COMMENT: We believe that regulation relating to physician consulta-
tion for patients with serious mental illnesses should be included as part of
the regulations which govern licensing and practice rather than in the
definitions of unprofessional conduct. This will make the requirements
readily available to licensees who look to these regulations for guidance.

RESPONSE: The Department disagrees. The proposed regulation is
appropriately located in definitions of unprofessional conduct in the li-
censed professions. It will be readily available to licensees in a section of
Regents Rules, specifically entitled, “Specia Provisions for the Profes-
sions of Creative Arts Therapy, Marriage and Family Therapy, Mental
Health Counseling, and Psychoanalysis.”

COMMENT: The regulation should require the licensed mental health
practitioner who is treating a patient with a serious mental illness on a
continuous and sustained basis to have a written consultation agreement
with a physician that would specify procedures for treatment and that
would be submitted to the Department for review and approval.

RESPONSE: Education Law section 8407 does not require the mental
health practitioner who istreating a patient with a serious mental illnesson
a continuous and sustained basis to have awritten consultation agreement
with aphysician. It requires the licensee to consult with the physician and
the physician to complete amedical evaluation of theillness. The proposed
regulation is consistent with this statutory requirement. The Department
believes that requiring awritten consultation agreement is overly prescrip-
tive and beyond the requirements of section 8407 of the Education Law.

NOTICE OF ADOPTION

Certification and Scope of Practice Requirements for School So-
cial Workers

|.D. No. EDU-09-05-00014-A
Filing No. 571

Filing date: May 24, 2005
Effective date: June9, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of section 80-2.3(f) of Title 8 NYCRR.
Statutory authority: Education Law, sections 207 (not subdivided);
305(1)-(2) and (7); 3001(2); 3004(1); 3006(1)(b); 3009(1); 3010 (not sub-
divided); 7702(2)(a) and (3)(a); and 7706(5)(a)

Subject: Certification and scope of practice requirements for school so-
cial workers.

Purpose: To update references to the titles of the new licensed profes-
sions in social work in the requirements for permanent certification in
school social work and clarify the scope of practice of certified school
social workersin light of the new practice protected licensed professionsin
social work.

Text or summary was published in the notice of proposed rule making,
I.D. No. EDU-09-05-00014-P, Issue of March 2, 2005.

Final rule as compared with last published rule: No changes.
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Text of rule and any required statements and analyses may be
obtained from: Anne Marie Koschnick, Legal Assistant, Office of Coun-
sel, Education Department, Albany, NY 12234, (518) 473-8296, e-mail:
legal @mail.nysed.gov

Assessment of Public Comment

The agency received no public comment.

NOTICE OF ADOPTION

State L earning Standards for Mathematics

I.D. No. EDU-09-05-00015-A
Filing No. 572

Filing date: May 24, 2005
Effective date: June 9, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of section 100.1(t) of Title 8 NYCRR.
Statutory authority: Education Law, sections 101 (not subdivided), 207
(not subdivided), 305(1) and (2), 308 (not subdivided), 309 (not subdi-
vided) and 3204(3)

Subject: State learning standard for mathematics.

Purpose: To revise the definition of State learning standard for mathe-
matics.

Text or summary was published in the notice of proposed rule making,
I.D. No. EDU-09-05-00015-P, Issue of March 2, 2005.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be
obtained from: Anne Marie Koschnick, Legal Assistant, Office of Coun-
sel, Education Department, Albany, NY 12234, (518) 473-8296, e-mail:
legal @mail.nysed.gov

Assessment of Public Comment

The agency received no public comment.

NOTICE OF ADOPTION

Registration of Nonpublic Nursery Schools and Kindergartens

I.D. No. EDU-09-05-00016-A
Filing No. 575

Filing date: May 24, 2005
Effective date: June9, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of section 125.1 of Title 8 NYCRR.
Statutory authority: Education Law, sections 207 (not subdivided) and
210 (not subdivided)

Subject: Registration of nonpublic nursery schools and kindergartens.
Purpose: To replace the existing requirement for annual visits of each
registered nonpublic nursery school and kindergarten with a requirement
that department staff conduct annual visits of only those schools in the
following categories. schools with registration certificates that will expire
during the year; schools operated by new applicants, including schools
operated by new owners; schools located in newly constructed or reno-
vated sites; and schools that require onsite technical assistance to aleviate
regulatory non-compliance issues.

Text or summary was published in the notice of proposed rule making,
I.D. No. EDU-09-05-00016-P, Issue of March 2, 2005.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be
obtained from: Anne Marie Koschnick, Legal Assistant, Office of Coun-
sel, Education Department, Albany, NY 12234, (518) 473-8296, e-mail:
legal @mail.nysed.gov

Assessment of Public Comment

The agency received no public comment.

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Special Education Programsand Services
I.D. No. EDU-23-05-00018-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
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Proposed action: Repeal of Part 101 and amendment of sections 100.2,
200.1-200.7, 200.14, 200.16, 201.2-201.5 and 201.7-201.11 of Title 8
NYCRR.

Statutory authority: Education Law, sections 207 (not subdivided),
3208(1-5), 3209(7), 3602-c(2), 4002(1-3), 4308(3), 4355(3), 4402(1-7),
4403(3), 4404(1-5), 4404-a(1-7) and 4410(13)

Subject: Special education programs and services.

Purpose: To conform commissioner’s regulations to the Federal Individ-
uals with Disabilities Education Act, as amended by Pub L. 108-446,
relating to: the education of students with disabilities who are homeless
youth; school district professional development plans; attendance,
mandatory medication and new entrant screenings; definitions; board of
education responsibilities, membership of the committee on special educa-
tion, subcommittee and committee on preschool special education; proce-
dures for referral, evaluation, |EP development, placement and review;
due process procedures; continuum of services; students being educated in
private schools and State-operated and State-supported schools; day treat-
ment programs; educational programs for preschool studentswith disabili-
ties; and due process procedures for students with disabilities subject to
discipline removals.

Substance of proposed rule (Full text is posted at the following State
website: www.vesid.nysed.gov/specialed/idea’home.html): The Com-
missioner of Education proposes to repeal Part 101 and amend sections
100.2(x), 100.2(dd), 200.1, 200.2, 200.3, 200.4, 200.5, 200.6, 200.7,
200.14, 200.16, 201.2, 201.3, 201.4, 201.5, 201.7, 201.8, 201.9, 201.10
and 201.11 of the Commissioner’s Regulations, effective September 29,
2005, relating to the provision of specia education programs and services
to students with disabilities. The following is a summary of the substance
of the proposed amendments.

Section 100.2(x), as amended, requires a school district to: coordinate
the transmittal of records for a student with a disability who is a homeless
youth; provide comparable special education services to a homeless youth
with adisability who enrollsin aschool district; ensure thelocal education
agency liaison assistsin the enrollment and educational placement through
coordination with the Committee on Special Education (CSE) for astudent
with a disability who is a homeless youth; and coordinate the implementa-
tion of the homeless provisions with IDEA.

Section 100.2(dd), as amended, requires a school district to include, as
part of its professiona development plan, a description of the professional
development activities provided to school personnel who work with stu-
dents with disabilities.

Part 101, relating to exemptions from attendance, is repealed.

Section 200.1, as amended, conforms definitions of assistive technol-
ogy service, impartial hearing officer, mediator, parent, related services,
school health services, specia education, learning disability, surrogate
parent and transition services, adds definitions of homeless youth, limited
English proficiency, universal design and ward of the State, consistent
with the federa definitions of these terms; and makes technical amend-
ments to the definitions of guardian ad litem, general curriculum and prior
written notice.

Section 200.2, as amended, adds child find requirements for students
with disabilities who are homeless or wards of the State; adds data require-
ments consistent with federal law; adds new responsibilities relating to
child find, evaluation, data collection and data reporting for students with
disabilities placed in private elementary and secondary schools by their
parents; requires instructional materials to be in a format that meets the
National Instructional Materials Accessibility Standard as published in the
Federal Register; ensures that amendments to individualized education
programs (IEPs) are disseminated consistent with Chapter 408 of the Laws
of 2002 and recommendations made to | EPs without convening a meeting
or by amending the |EP are provided to the board of education; repeals
requirements for a comprehensive system of personnel development and
requires schools to include personnel development activities for staff
working with students with disabilities in the professional development
plan pursuant to section 100.2 of the Commissioner’ s regulations; requires
boards of education and boards of cooperative educational services
(BOCES) to establish written policies that identify the measurable steps it
will take to recruit, hire, train and retain highly qualified personnel; re-
quires school districts to develop policies and procedures that describe the
guidelines for the provision of appropriate accommodations in the admin-
istration of district-wide assessments; and requires a school district to
identify how, to the extent feasible, it will use universal design principles
in developing and administering any district-wide assessments.

Section 200.3, as amended, requires that not less than one regular
education teacher and not less than one special education teacher or pro-

vider be members of the CSE, a subcommittee thereof, and the committee
on preschool special education (CPSE); adds, consistent with amendments
made to section 4402 of the Education Law by Chapter 194 of the Laws of
2004, that the additional parent member on the CSE may be a parent of a
student who has been declassified or who has graduated within the past
five years; and provides for the written agreement between parents and
school districts that the attendance of a CSE member is not necessary and
for written parental consent for the excusal of CSE, subcommittee and
CPSE members.

Section 200.4, as amended, conforms State regulations to federal law
requirements relating to parental consent, individual evaluations and
reevaluations, evaluation procedures, eligibility determinations including
determinations of learning disabilities, |IEP contents including transition
services to be in effect beginning with the school year when the student
turns age 15, the right of the parent to agree to dternative means of
participation for CSE, subcommittee or CPSE meetings, annual review
requirements, changes to the |EP after the annual review, and provision of
services and transfer of records for students who transfer school districts.

Section 200.5, as amended, conforms State due process requirementsto
federal law relating to prior written notice, consent, notice of meetings,
parent participation in CSE meetings, procedural safeguards notice, medi-
ation, due process hearing request notification requirements, resolution
sessions, impartial hearings, appeals of the decision of the State review
officer and surrogate parents.

Section 200.6, as amended, adds interim alternative educational set-
tings to the required continuum of services for students with disabilities.

Section 200.7, as amended, conforms State requirements to federal law
relating to CSE members and due process for student placements in State-
operated and State-supported schools.

Section 200.14, as amended, conforms the requirements for IEP devel-
opment for students in day treatment programs to the amended require-
mentsin section 200.4.

Section 200.16, as amended, conforms State requirements to federal
law relating to CPSE membership, individual evaluation, eligibility deter-
minations, reevaluations, | EP development, annual reviews, changesto the
|EP, procedural safeguards and due process procedures.

Section 201.2, as amended, conforms the definition of interim alterna-
tive education setting to federal law and adds a definition of serious bodily
injury.

Section 201.3, as amended, conforms the CSE responsibilities for
functional behavioral assessments and behaviora intervention plans to
federal law.

Section 201.4, as amended, conforms State requirements to federal law
relating to the establishment of a manifestation team and factors to deter-
mine if the behavior of a student was or was not a manifestation of the
student’ s disability.

Section 201.5, as amended, revises the basis of knowledge as to
whether a student is presumed to have a disability for discipline purposes
to be consistent with federal law.

Section 201.7, as amended, makes technical changes relating to the
manifestation team; adds serious bodily injury as a reason school person-
nel may change a student’ s placement to an interim alternative educational
setting; and provides that school personnel may consider unique circum-
stances for students with disabilities relating to discipline decisions.

Section 201.8, as amended, establishes the authority of an impartial
hearing officer to order a change of placement to an interim aternative
educational setting, consistent with federal law.

Section 201.9, asamended, changes the coordination with asuperinten-
dent’s hearing and other due process procedures applicable to al students
to federal requirements.

Section 201.10, as amended, defines services a student with adisability
must receive during suspensions of 10 school days or more and that the
interim alternative educational setting shall be determined by the CSE.

Section 201.11, as amended, requires the pendency setting for students
with disabilities during expedited impartial hearings to be the interim
aternative educational setting or other disciplinary setting.

Technical amendments are also made to sections 200.1, 200.2, 200.3,
200.4, 200.5, 200.7, 200.14, 200.16 and Part 201.

Text of proposed rule and any required statements and analyses may
be obtained from: Anne Marie Koschnick, Legal Assistant, Office of
Counsel, Education Department, Albany, NY 12234, (518) 473-8296, e-
mail: legal @mail.nysed.gov

Data, views or arguments may be submitted to: Rebecca H. Cort,
Deputy Commissioner, Office of Vocational and Educational Servicesfor
Individuals with Disabilities, Education Department, One Commerce
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Plaza, Rm. 1606, Albany, NY 12234, (518) 474-2714, e-mail: vesid-
spe@mail.nysed.gov, subject: regulatory comments

Public comment will be received until: 45 days after publication of this
notice.

Regulatory Impact Statement
STATUTORY AUTHORITY:

Education Law section 207 empowers the Regents and the Commis-
sioner to adopt rules and regulations to carry out the laws of the State
regarding education and the functions and duties conferred on the Educa-
tion Department by law.

Education Law section 3208(1-5) provides for the attendance and
mental or physical examination requirements for students.

Education Law section 3209(7) authorizes the Commissioner to pro-
mulgate regulations regarding the education of homeless youth.

Education Law section 3214(3) establishes requirements for the disci-
pline of students with disabilities and students presumed to have a disabil-
ity.

Education Law section 3602-c(2) establishes school district responsi-
bilities for the provision of special education services to students with
disabilities enrolled by their parents in nonpublic elementary and secon-
dary schoals.

Education Law section 3713(1) and (2) authorizes the State and school
districts to accept Federa law making appropriations for educational pur-
poses and authorizes the Commissioner to cooperate with Federal agencies
to implement such law.

Education Law section 4002 establishes responsihilities for education
of studentsin child careinstitutions.

Education Law sections 4308(3) and 4355(3) authorize the Commis-
sioner to prescribe regulations relating to admission to, respectively, the
State School for the Blind and State School for the Desf.

Education Law section 4402 establishes duties of school districts for
the education of students with disabilities.

Education Law section 4403 outlines responsibilities of the Depart-
ment and school districts to provide specia education programs and ser-
vices to students with disabilities. Section 4403(3) authorizes the Depart-
ment to formulate such rules and regulations pertaining to the physical and
educational needs of such children as the Commissioner shall deem to be
in their best interests.

Education Law section 4404 establishes appeal procedures for students
with disabilities.

Education Law section 4404-a establishes mediation programs for stu-
dents with disabilities.

Education Law section 4410 outlinesthe special education servicesand
programs for preschool children with disabilities. Section 4410(13) autho-
rizes the Commissioner to adopt regulations.

LEGISLATIVE OBJECTIVES:

The amendments carry out the legislative objectives set forth in the
aforementioned statutes to ensure that students with disabilities are pro-
vided a free appropriate public education consistent with federal law and
regulations.

NEEDS AND BENEFITS:

The amendments are necessary to conform the Commissioner’s Regu-
lations to the Individuals with Disabilities Education Act (IDEA) (20
U.S.C. 1400 et seg.), as amended by Public Law 108-446. The amend-
ments relate to the provision of services to homeless youth; professiona
development plan and special education personnel; attendance, prohibition
on mandatory medication and screening of new entrants; definitions; child
find for students who are homeless or ward of the State; school district
requirements for child find, evaluation, data collection and reporting for
students with disabilities placed by their parentsin private elementary and
secondary schools; repeal of the comprehensive system of personnel de-
velopment; instructional materials in accessible formats; school district
and boards of cooperative educational services (BOCES) policies and
procedures relating to recruiting, hiring, training and retaining highly
qualified personnel; policies and procedures relating to the administration
of district-wide assessments to students with disabilities; individualized
education program (IEP) development and revision; membership and
meetings of committees on special education (CSE); parental consent for
specia education evaluations and services; eligibility determinations, in-
cluding determinations of students with learning disabilities; |EP contents,
including transition requirements; due process procedures, including medi-
ation, due process hearing request notices, resolution sessions, impartial
hearings and appeals; and the discipline of students with disabilities, in-
cluding requirements for services during suspensions and removals, mani-
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festation determinations, authority of school personnel, authority of impar-
tia hearing officers, and pendency during expedited impartial hearings.

COSTS:

a Costs to State government: None.

b. Coststo local governments: None.

c. Coststo regulated parties: None.

d. Costs to the State Education Department of implementation and
continuing compliance: None.

The amendments conform the Commissioner’s Regulations to recent
changesin federal and State law relating to the education of students with
disabilities and do not impose any additional costs beyond those imposed
by such federal statutes and regulations and State statutes.

LOCAL GOVERNMENT MANDATES:

The amendments conform the Commissioner’s Regulations to recent
changesin federal and State law relating to the education of students with
disabilities and do not impose any additional program, service, duty or
responsibility upon local governments beyond those imposed by federal
statutes and regulations and State statutes.

Section 100.2(x), as amended, requires a school district to: coordinate
the transmittal of records for a student with a disability who is a homeless
youth; provide comparable special education services to a homeless youth
with adisability who enrollsin a school district; ensure the local education
agency liaison assistsin the enrollment and educational placement through
coordination with the CSE for astudent with adisability who isahomeless
youth; and coordinate the implementation of the homeless provisions with
IDEA.

Section 100.2(dd), as amended, requires a school district to include in
its professional development plans a description of professiona develop-
ment activities provided to school personnel who work with students with
disabilities.

Part 101, relating to exemptions from attendance, is repeal ed.

Section 200.1, as amended, revises the definitions of the terms assistive
technology service, impartial hearing officer, mediator, parent, related
services, school health services, special education, learning disability,
surrogate parent and transition services; adds definitions of homeless
youth, limited English proficiency, universal design and ward of the State,
consistent with the federal definitions of these terms; and makes technical
amendments to the definitions of guardian ad litem, general curriculum
and prior written notice.

Section 200.2, as amended, adds child find requirements for students
with disabilities who are homeless or wards of the State; adds datarequire-
ments consistent with federal law; adds new responsibilities relating to
child find, evaluation, data collection and data reporting for students with
disabilities placed in private elementary and secondary schools by their
parents; requires instructional materials to be in a format that meets the
National Instructional Materials Accessibility Standard; requires that
amendments to |EPs are disseminated consistent with Chapter 408 of the
Laws of 2002 and recommendations made to IEPs without convening a
meeting or by amending the IEP are provided to the board of education;
repeals requirements for a comprehensive system of personnel develop-
ment and requires schools to include personnel development activities for
staff working with students with disabilities in the professional develop-
ment plan; requires a board of education and BOCES to establish written
policies that identify the measurable steps it will take to recruit, hire, train
and retain highly qualified personnel; requires school districts to develop
policies and procedures that describe the guidelines for the provision of
appropriate accommodations in the administration of district-wide assess-
ments; and requires school districts to identify how, to the extent feasible,
it will use universal design principlesin developing and administering any
district-wide assessments.

Section 200.3, as amended, requires that not less than one regular
education teacher and not less than one special education teacher or pro-
vider be members of the CSE, a subcommittee thereof, and the committee
on preschool special education (CPSE); allows the additional parent mem-
ber on a CSE to be a parent of a child who has been declassified or has
graduated within a five-year period; and provides for the written agree-
ment between parents and school districts that the attendance of a CSE
member is not necessary and for the consent of parents for the excusal of
CSE, subcommittee and CPSE members.

Section 200.4, as amended, conforms State regulations to federal law
requirements relating to: parental consent; individual evaluations and
reevaluations; evaluation procedures; eligibility determinations including
determinations of learning disabilities, |IEP contents including transition
requirements; the right of the parent to agree to aternative means of
participation for CSE, subcommittee or CPSE meetings; annual review
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requirements; changesto the | EP after the annual review; and studentswho
transfer school districts.

Section 200.5, as amended, conforms State due process requirementsto
federal law relating to prior written notice, consent, notice of meetings,
parent participation in CSE meetings, procedural safeguards notice, medi-
ation, due process hearing request notification requirements, resolution
sessions, impartial hearings, appeals of the decision of the State review
officer and surrogate parents.

Section 200.6, as amended, adds interim alternative educational set-
tings to the required continuum of services for students with disabilities.

Section 200.7, as amended, conforms State requirements to federal law
relating to CSE members and due process for student placements in State-
operated and State-supported schools.

Section 200.14, as amended, conforms the requirements for IEP devel-
opment for studentsin day treatment programs to amended requirementsin
section 200.4.

Section 200.16, as amended, conforms State requirements to federal
law relating to CPSE membership, individual evaluation, eligibility deter-
minations, reevaluations, | EP development, annual reviews, changesto the
|EP, procedural safeguards and due process procedures.

Section 201.2, as amended, conforms the definition of interim alterna-
tive education setting to federal law and adds a definition of serious bodily
injury.

Section 201.3, as amended, conforms CSE responsihilities for func-
tional behavioral assessments and behaviora intervention plans to federal
law.

Section 201.4, as amended, conforms State requirements to federal law
relating to the establishment of a manifestation team and factors to deter-
mine if the behavior of a student was or was not a manifestation of the
student’ s disability.

Section 201.5, as amended, revises the basis of knowledge as to
whether a student is presumed to have a disability for discipline purposes
to be consistent with federal law.

Section 201.7, as amended, makes technical changes relating to the
manifestation team; adds serious bodily injury as a reason school person-
nel may change a student’ s placement to an interim alternative educational
setting; and provides that school personnel may consider unique circum-
stances for students with disabilities relating to discipline decisions.

Section 201.8, as amended, establishes the authority of an impartial
hearing officer to order a change of placement to an interim aternative
educational setting, consistent with federal law.

Section 201.9, as amended, changes the coordination with a superinten-
dent’s hearing and other due process procedures applicable to al students
to conform to federal requirements.

Section 201.10, as amended, defines services a student with adisability
must receive during suspensions of 10 school days or more and that the
interim alternative educational setting shall be determined by the CSE.

Section 201.11, as amended, requires the pendency setting for students
with disabilities during expedited impartial hearings to be the interim
aternative educational setting.

PAPERWORK:

The requirements for a comprehensive system of personnel (CSPD)
have been repealed and replaced with a requirement that a school district
include information in its professional development plan on activities
provided to school personnel who work with students with disabilities.
Additionally, school districts and BOCES must identify the measurable
steps taken to recruit, hire, train and retain highly qualified personnel.

Additional data collection and reporting requirements are added con-
sistent with federa data collection including requirements relating to stu-
dents placed by their parentsin private elementary and secondary schools.

Changes to due process provisions require a school district to prepare a
due process hearing request notice for a parent when the school isthe party
to request an impartial hearing. Districts would also be required to execute
a legdly binding written agreement when they resolve a due process
complaint through a resolution session. The number of times a district
must provide a parent with the procedural safeguards notice has been
limited to once ayear, with exceptions for certain circumstances.

DUPLICATION:

The amendments will not duplicate, overlap or conflict with any other
State or federal statute or regulation, and are necessary to conform to
recent changes in federal law relating to the education of students with
disabilities.

ALTERNATIVES:

There are no significant aternatives and none were considered.

FEDERAL STANDARDS:

The amendments do not exceed any minimum federal standards, and
are necessary to conform to recent changes in federal and State law.

COMPLIANCE SCHEDULE:

It is anticipated that regulated parties will be able to achieve compli-
ance with the amendments by their effective date.

Regulatory Flexibility Analysis

Small Businesses:

The proposed amendments are necessary in order to ensure compliance
with federal law and regulations and State law relating to the education of
students with disabilities, ages 3-21, and do not impose any adverse eco-
nomic impact, reporting, recordkeeping or any other compliance require-
ments on small businesses. Because it is evident from the nature of therule
that it does not affect small businesses, no affirmative steps are needed to
ascertain that fact and none were taken. Accordingly, aregulatory flexibil-
ity analysisis not required and one has not been prepared.

Local Governments:

EFFECT OF RULE:

The proposed amendments apply to all public school districts, boards
of cooperative educational services (BOCES), State-operated and State-
supported schools and approved private schools in the State.

COMPLIANCE REQUIREMENTS:

The proposed amendments conform the Commissioner’s Regulations
to recent changes in federal and State law relating to the education of
students with disabilities and do not impose any additional compliance
requirements upon local governments beyond those imposed by federal
statutes and regulations and State statutes.

Section 100.2(x), as amended, requires a school district to: coordinate
the transmittal of records for a student with a disability who is a homeless
youth; provide comparable special education services to a homeless youth
who is a student with a disability and who enrolls in a school district;
ensure the local education agency liaison assists in the enrollment and
educational placement through coordination with the committee on special
education (CSE) for a student with a disability who is a homeless youth;
and coordinate the implementation of the homeless provisions with IDEA.

Section 100.2(dd), as amended, requires school districts to include in
their professional development plans a description of their professional
development activities provided to school personnel who work with stu-
dents with disabilities.

Section 200.1, as amended, revises the definitions of theterms assistive
technology service, impartial hearing officer, mediator, parent, related
services, school health services, specia education, learning disability,
surrogate parent and transition services; adds definitions of homeless
youth, limited English proficiency, universal design and ward of the State,
consistent with the federal definitions of these terms; and makes technical
amendments to the definitions of guardian ad litem, general curriculum
and prior written notice.

Section 200.2, as amended, adds child find requirements for students
with disabilitieswho are homeless or wards of the State; adds data require-
ments consistent with federal law; adds new responsibilities relating to
child find, evaluation, data collection and data reporting for students with
disabilities placed in private elementary and secondary schools by their
parents; requires instructional materials to be in a format that meets the
National Instructional Materials Accessibility Standard; requires that
amendmentsto individualized education programs (I EPs) are disseminated
consistent with Chapter 408 of the Laws of 2002 and recommendations
made to |EPs without convening a meeting or by amending the |EP are
provided to the board of education; repeals requirements for a comprehen-
sive system of personnel development and requires schools to include
personnel development activities for staff working with students with
disabilitiesin the professional development plan pursuant to section 100.2
of the Commissioner’s regulations; requires a board of education and
BOCES to establish written policies that identify the measurable steps it
will take to recruit, hire, train and retain highly qualified personnel; re-
quires school districts to develop policies and procedures that describe the
guidelines for the provision of appropriate accommodations in the admin-
istration of district-wide assessments; and requires a school district to
identify how, to the extent feasible, it will use universal design principles
in developing and administering any district-wide assessments.

Section 200.3, as amended, requires that not less than one regular
education teacher and not less than one specia education teacher or pro-
vider be members of the committee on special education (CSE), a subcom-
mittee thereof, and the committee on preschool specia education (CPSE);
allowsthe additional parent member on a CSE to be aparent of achild who
has been declassified or has graduated within a five-year period; and
provides for the written agreement between parents and school districts
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that the attendance of a CSE member is not necessary and for the consent
of parents for the excusal of CSE, subcommittee and CPSE members.

Section 200.4, as amended, conforms State regulations to federal law
requirements relating to: parental consent; individual evauations and
reevaluations; evaluation procedures; eligibility determinations including
determinations of learning disabilities; |IEP contents including transition
requirements; the right of the parent to agree to aternative means of
participation in CSE, subcommittee or CPSE meetings; annual review
requirements; changesto the | EP after the annual review; and studentswho
transfer school districts.

Section 200.5, as amended, conforms State due process requirementsto
federal law relating to prior written notice, consent, notice of meetings,
parent participation in CSE meetings, procedural safeguards notice, medi-
ation, due process hearing request notification requirements, resolution
sessions, impartial hearings, appeals of the decision of the State review
officer and surrogate parents.

Section 200.6, as amended, adds interim aternative educational set-
tings to the required continuum of services for students with disabilities.

Section 200.7, as amended, conforms State requirements to federal law
relating to CSE members and due process for student placementsin State-
operated and State supported schools.

Section 200.14, as amended, conforms the requirements for IEP devel-
opment for studentsin day treatment programs to amended requirementsin
section 200.4.

Section 200.16, as amended, conforms State requirements to federal
law relating to CPSE membership, individua evauation, eligibility deter-
minations, reevaluations, |EP development, annual reviews, changesto the
IEP, procedural safeguards and due process procedures.

Section 201.2, as amended, conforms the definitions of interim alterna-
tive education setting to federal law and adds a definition of serious bodily
injury.

Section 201.3, as amended, conforms the CSE responsibilities for
functional behavioral assessments and behaviora intervention plans to
federal law.

Section 201.4, as amended, conforms State requirements to federal law
relating to the establishment of a manifestation team and factors to deter-
mine if the behavior of a student was or was not a manifestation of the
student’ s disability.

Section 201.5, as amended, revises the basis of knowledge as to
whether a student is presumed to have a disability for discipline purposes
to be consistent with federal law.

Section 201.7, as amended, makes technical changes relating to the
manifestation team; adds serious bodily injury as a reason school person-
nel may change a student’ s placement to an interim alternative educational
setting; and provides that school personnel may consider unique circum-
stances for students with disabilities relating to discipline decisions.

Section 201.8, as amended, establishes the authority of an impartial
hearing officer to order a change of placement to an interim aternative
educational setting, consistent with federal law.

Section 201.9, as amended, changes the coordination with a superinten-
dent’s hearing and other due process procedures applicable to al students
to federal requirements.

Section 201.10, as amended, defines services a student with adisability
must receive during suspensions of 10 school days or more and that the
interim alternative educational setting shall be determined by the CSE.

Section 201.11, as amended, requires the pendency setting for students
with disabilities during expedited impartial hearings to be the interim
alternative educational setting.

PROFESSIONAL SERVICES:

The proposed amendments are necessary to conform the Commis-
sioner’s Regulations to recent changes in federal and State law relating to
the provision of education to students with disabilities and do not impose
any additional professional service requirements on local governments,
beyond those imposed by such federal statutes and regulations and State
statutes.

COMPLIANCE COSTS:

The proposed amendments are necessary to conform the Commis-
sioner’s Regulations to the Individuals with Disabilities Education Act
(IDEA) (20 U.S.C. 1400 et seq.), as amended by Public Law 108-446 and
to changes in State law. School districts and other local educational agen-
cies (LEAS) are required to comply with IDEA as a condition to their
receipt of federal funding. The proposed amendments do not impose any
additional costs beyond those imposed by such federa statutes and regula-
tions and State statutes.

ECONOMIC AND TECHNOLOGICAL FEASIBILITY:
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The proposed amendments do not impose any new technological re-
quirements but merely conform the Commissioner’ s Regulations to recent
changes in federal and State law. Economic feasibility is addressed above
under compliance costs.

MINIMIZING ADVERSE IMPACT:

The proposed amendments are necessary to conform the Commis-
sioner’s Regulations to IDEA (20 U.S.C. 1400 et seg.), as amended by
Public Law 108-446 and to changesin State law. School districts and other
LEAs are required to comply with IDEA as a condition to their receipt of
federal funding. The proposed amendments have been carefully drafted to
meet federal and State statutory requirements and do not impose any
additional costs or compliance requirements on these entities beyond those
imposed by State and Federal law.

LOCAL GOVERNMENT PARTICIPATION:

Copies of the proposed amendments have been provided to District
Superintendents with the request that they distribute it to school districts
within their supervisory districts for review and comment. The State Edu-
cation Department conducted public hearings on the proposed amend-
ments on May 24, 25, 31 and June 8, 2005.

Rural Area Flexibility Analysis
TYPES AND ESTIMATED NUMBERS OF RURAL AREAS:

The proposed amendments will apply to al public school districts,
boards of cooperative educational services (BOCES), State-operated and
State-supported schools and approved private schools in the State, includ-
ing those located in the 44 rural counties with less than 200,000 inhabitants
and the 71 towns in urban counties with population density of 150 per
square miles or less.

REPORTING, RECORDKEEPING AND OTHER COMPLIANCE
REQUIREMENTS AND PROFESSIONAL SERVICES:

The proposed amendments conform the Commissioner’s Regulations
to recent changes in federal and State law relating to the education of
students with disabilities and do not impose any additional program, ser-
vice, duty or responsibility upon local governments beyond those imposed
by federal statutes and regulations and State statutes.

Section 100.2(x), as amended, requires a school district to: coordinate
the transmittal of records for a student with a disability who is ahomeless
youth; provide comparable special education services to a homeless youth
who is a student with a disability and who enrolls in a school district;
ensure the local education agency liaison assists in the enrollment and
educational placement through coordination with the committee on special
education (CSE) for a student with a disability who is a homeless youth;
and coordinate the implementation of the homeless provisions with IDEA.

Section 100.2(dd), as amended, requires school districts to include in
their professional development plans a description of their professional
development activities provided to school personnel who work with stu-
dents with disabilities.

Section 200.1, as amended, revisesthe definitions of theterms assistive
technology service, impartial hearing officer, mediator, parent, related
services, school health services, special education, learning disability,
surrogate parent and transition services; adds definitions of homeless
youth, limited English proficiency, universal design and ward of the State,
consistent with the federal definitions of these terms; and makes technical
amendments to the definitions of guardian ad litem, general curriculum
and prior written notice.

Section 200.2, as amended, adds child find requirements for students
with disabilitieswho are homeless or wards of the State; adds data require-
ments consistent with federal law; adds new responsibilities relating to
child find, evaluation, data collection and data reporting for students with
disabilities placed in private elementary and secondary schools by their
parents; requires instructional materials to be in a format that meets the
National Instructional Materials Accessibility Standard; requires that
amendments to individualized education programs (IEPs) are disseminated
consistent with Chapter 408 of the Laws of 2002 and recommendations
made to |EPs without convening a meeting or by amending the IEP are
provided to the board of education; repeals requirements for a comprehen-
sive system of personnel development and requires schools to include
personnel development activities for staff working with students with
disabilitiesin the professiona development plan pursuant to section 100.2
of the Commissioner’s regulations; requires boards of education and
BOCES to establish written policies that identify the measurable steps it
will take to recruit, hire, train and retain highly qualified personnel; re-
quires school districts to develop policies and procedures that describe the
guidelines for the provision of appropriate accommodations in the admin-
istration of district-wide assessments; and requires a school district to
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identify how, to the extent feasible, it will use universal design principles
in developing and administering any district-wide assessments.

Section 200.3, as amended, requires that not less than one regular
education teacher and not less than one special education teacher or pro-
vider be members of the committee on special education (CSE), asubcom-
mittee thereof, and the committee on preschool special education (CPSE);
allowsthe additional parent member on a CSE to be a parent of achild who
has been declassified or has graduated within a five-year period; and
provides for the written agreement between parents and school districts
that the attendance of a CSE member is not necessary and for the consent
of parentsfor the excusal of CSE, subcommittee and CPSE members.

Section 200.4, as amended, conforms State regulations to federal law
requirements relating to: parental consent; individual evaluations and
reevaluations; evaluation procedures; eligibility determinations including
determinations of learning disabilities; |EP contents including transition
requirements; the right of the parent to agree to aternative means of
participation in CSE, subcommittee or CPSE meetings, annua review
requirements; changesto the | EP after the annual review; and studentswho
transfer school districts.

Section 200.5, as amended, conforms State due process requirementsto
federal law relating to prior written notice, consent, notice of meetings,
parent participation in CSE meetings, procedural safeguards notice, medi-
ation, due process hearing request notification requirements, resolution
sessions, impartial hearings, appeals of the decision of the State review
officer and surrogate parents.

Section 200.6, as amended, adds interim alternative educational set-
tings to the required continuum of services for students with disabilities.

Section 200.7, as amended, conforms State requirements to federal law
relating to CSE members and due process for student placements in State-
operated and State supported schools.

Section 200.14, as amended, conforms the requirements for IEP devel-
opment for studentsin day treatment programs to amended regquirementsin
section 200.4.

Section 200.16, as amended, conforms State requirements to federal
law relating to CPSE membership, individual evaluation, eligibility deter-
minations, reevaluations, | EP development, annual reviews, changesto the
|EP, procedural safeguards and due process procedures.

Section 201.2, as amended, conforms the definition of interim alterna-
tive education setting to federal law and adds a definition of serious bodily
injury.

Section 201.3, as amended, conforms the CSE responsibilities for
functional behavioral assessments and behaviora intervention plans to
federal law.

Section 201.4, as amended, conforms State requirements to federal law
relating to the establishment of a manifestation team and factors to deter-
mine if the behavior of a student was or was not a manifestation of the
student’ s disability.

Section 201.5, as amended, revises the basis of knowledge as to
whether a student is presumed to have a disability for discipline purposes
to be consistent with federal law.

Section 201.7, as amended, makes technical changes relating to the
manifestation team; adds serious bodily injury as a reason school person-
nel may change a student’ s placement to an interim alternative educational
setting; and provides that school personnel may consider unique circum-
stances for students with disabilities relating to discipline decisions.

Section 201.8, as amended, establishes the authority of an impartial
hearing officer to order a change of placement to an interim alternative
educational setting, consistent with federal law.

Section 201.9, as amended, changes the coordination with a superinten-
dent’s hearing and other due process procedures applicable to al students
to federal requirements.

Section 201.10, as amended, defines services astudent with adisability
must receive during suspensions of 10 school days or more and that the
interim alternative educational setting shall be determined by the CSE.

Section 201.11, as amended, requires the pendency setting for students
with disabilities during expedited impartial hearings to be the interim
alternative educational setting or other disciplinary setting.

The proposed amendments are necessary to conform the Commis-
sioner’s Regulations to recent changes in federal and State law relating to
the provision of education to students with disabilities and do not impose
any additional professiona service requirements on local governments,
beyond those imposed by such federal statutes and regulations and State
statutes.

COSTS:

The proposed amendments are necessary to conform the Commis-
sioner’s Regulations to the Individuals with Disabilities Education Act
(IDEA) (20 U.S.C. 1400 et seq.), as amended by Public Law 108-446 and
to changes in State law. School districts and other local educational agen-
cies (LEAS) are required to comply with IDEA as a condition to their
receipt of federal funding. The proposed amendments do not impose any
additional costs beyond those imposed by such federal statutes and regula-
tions and State statutes.

MINIMIZING ADVERSE IMPACT:

The proposed amendments are necessary to conform the Commis-
sioner’s Regulations to IDEA (20 U.S.C. 1400 et seq.), as amended by
Public Law 108-446 and to changesin State law. School districts and other
LEAs are required to comply with IDEA as a condition to their receipt of
federal funding. The proposed amendments have been carefully drafted to
meet federal and State statutory reguirements and do not impose any
additional costs or compliance requirements on these entities beyond those
imposed by State and Federa law. Since these requirements apply to al
school districts in the State, it is not possible to adopt different standards
for school districtsin rural areas.

RURAL AREA PARTICIPATION:

The proposed rule was submitted for discussion and comment to the
Department’s Rural Education Advisory Committee that includes repre-
sentatives of school districts in rural areas. The State Education Depart-
ment conducted public hearings on the proposed amendments on May 24,
25, 31 and June 8, 2005.

Job Impact Statement

The proposed amendments are necessary in order to ensure compliance
with federal law and regulations and State law relating to the education of
students with disabilities, ages 3-21, and will not have a substantial impact
on jobs and employment opportunities. Because it is evident from the
nature of the rule that it will not affect job and employment opportunities,
no affirmative steps were needed to ascertain that fact and none were
taken. Accordingly, ajob impact statement is not required, and one has not
been prepared.

Department of Health

NOTICE OF CONTINUATION
NO HEARING(S) SCHEDULED

Medicaid Utilization Thresholds
|.D. No. HLT-50-04-00001-C

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE of continuation is hereby given:

The notice of proposed rule making, 1.D. No. HLT-50-04-00001-P was
published inthe Sate Register on December 15, 2004.

Subject: Medicaid utilization thresholds.

Purpose: To more properly reflect the maximum number of physician,
pharmacy mental health and laboratory services a recipient receives in a
benefit year.

Substance of rule: This regulation change authorizes the Department to
modify a system of utilization controls. Based on frequency distributions
of historical Medicaid utilization patterns, this proposal adjusts the maxi-
mum number of physician, pharmacy, and laboratory servicesarecipientis
alowed in a benefit year. These new limits will help ensure that only
appropriate levels of care are permitted.

Changesto rule: No substantive changes.

Expiration date: December 15, 2005.

Text of proposed rule and changes, if any, may be obtained from:
William Johnson, Department of Health, Division of Legal Affairs, Office
of Regulatory Reform, Corning Tower, Rm. 2415, Empire State Plaza,
Albany, NY 12237, (518) 473-7488, fax: (518) 486-4834, e-mail:
regsgna@health.state.ny.us

Data, views or arguments may be submitted to: Same as above.
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Division of Housing and
Community Renewal

PROPOSED RULE MAKING
HEARING(S) SCHEDULED

Rent Stabilization Code
|.D. No. HCR-23-05-00005-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: Amendment of Parts 2520-2522, 2526, 2527 and 2529
of Titte 9 NYCRR.

Statutory authority: Administrative Code of the City of New York,
section 26-511(b)

Subject: Rent Stabilization Code (RSC).

Purpose: To conform the RSC to chapter 82 of the Laws of 2003, make
non-substantial technical corrections, and provide for allocation of major
capital improvement costs between commercial and residential tenants.
Public hearing(s) will be held at: 10:00 am. - 4:00 p.m., Aug. 9, 2005 at
Fashion Institute of Technology, 27th St. and 7th Ave., Bldg. A, 8th FI.,
Faculty Dining Rm., New York, NY.

Accessibility: All public hearings have been scheduled at places reasona-
bly accessible to persons with a mobility impairment.

Interpreter Service: Interpreter services will be made available to deaf
persons, at no charge, upon written request submitted within reasonable
time prior to the scheduled public hearing. The written request must be
addressed to the agency representative designated in the paragraph below.
Text of proposed rule: Subchapter B of Chapter VIII of Subtitle S of
Title9 NYCRR

The Rent Stabilization Code as amended and adopted pursuant to the
powers granted to the Division of Housing and Community Renewa by
section 26-511(b) of the Administrative Code of the City of New York, as
recodified by Laws of 1985, Chap. 907, section 1 (formerly section Y'Y 51-
6.0[b] as amended by Laws of 1985, Chap. 888, section 2), and section 26-
518(a) of such Code, as recodified by Laws of 1985, Chap. 907, section 1
(formerly section YY51-6.1]a] as added by Laws of 1985, Chap. 888,
section 8), isamended to read as follows:

PART 2520 SCOPE

Section 1

Section 2520.2 of this Part is amended to read as follows:

Sections 1 through 66, inclusive, of the Code of the Rent Stabilization
Association of New York City, Inc., and sections 1 through 64, inclusive,
of the Code of the Metropolitan Hotel Industry Stabilization Association,
Inc., as last amended, are [hereby further amended by deleting such sec-
tions] deleted in their entirety, and sections 2520.1 through [2530.1]
2531.9 of this Subchapter, inclusive, are [hereby] adopted, and this Code
[shall hereafter be] is known as the Rent Stabilization Code. Chapter V11
of this Subtitle is [hereby redesignated to be] known as Rent Stabilization
Regulations, and divided into Subchapter A - Emergency Tenant Protec-
tion Regulations, consisting of [existing] Parts [2500-2510] 2500-2511,
and Subchapter B - Rent Stabilization Code, consisting of [new] Parts
[2520-2530] 2520-2531.

Section 2

Subdivision (g) of section 2520.5 of this Part is amended to read as
follows:

(g) City Rent and Eviction Regulations. Regulations adopted and
promulgated by the State Division of Housing and Community Renewal
pursuant to the City Rent Law, Parts [2200-2210] 2200-2211 of Title 9
NY CRR, officially known as the Official Compilation of Codes, Rulesand
Regulations of the State of New Y ork.

Section 3

The last undesignated paragraph of paragraph (4) of subdivision (r) of
section 2520.6 of this Part is numbered subparagraph (xi).

PART 2521 LEGAL REGULATED RENTS

Section 1

Section 2521.2 of this Part is amended to read as follows:

(a) Where the [legal regulated rent is established and documented in a
manner prescribed by the DHCR, and a rent lower than such rent is
charged and paid by the tenant, such lower rent shall be a preferential rent,
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which shall be subject to all adjustments provided by law and this Code.
Upon vacancy of the tenant who pays a preferential rent, the lega regu-
lated rent shall be the legal regulated rent previously established by record
within four years prior thereto, plus all intervening guidelines increases,
plus such other rent increases as are authorized by law and this Code.]
amount of rent charged to and paid by the tenant is less than the legal
regulated rent for the housing accommodation, such rent shall be known
asthe* preferential rent.” The amount of rent for such housing accommo-
dation which may be charged upon renewal or vacancy thereof may, at the
option of the owner, be based upon either such preferential rent or an
amount not more than the previously established legal regulated rent, as
adjusted by the most recent applicable guidelines increases and other
increases authorized by law.

(b) Such legal regulated rent shall be “ previously established” where:

(1) the legal regulated rent is set forth in either the vacancy lease or
renewal |ease pursuant to which the preferential rent is charged; or

(2) for a vacancy lease or renewal lease which set forth a preferen-
tial rent and which was in effect on or before June 19, 2003, and the legal
regulated rent was not set forth in either such vacancy lease or renewal
lease, the legal regulated rent was set forth in an annual rent registration
served upon the tenant in accordance with the applicable provisions of
law, except that the rental history of the housing accommodation prior to
the four-year period preceding thefiling of a complaint pursuant to section
2526.1 or 2522.3 of this Title shall not be examined.

(c) Where the amount of the legal regulated rent is set forth either ina
vacancy lease or renewal lease where a preferential rent is charged, the
amount of the legal regulated rent shall not be required to be set forth in
any subsequent renewal of such lease, except that the rental history of the
housing accommodation prior to the four-year period preceding the filing
of a complaint pursuant to section 2526.1 or 2522.3 of this Title shall not
be examined.

PART 2522 RENT ADJUSTMENTS

Section 1

Paragraph (14) of subdivision (a) of section 2522.4 of this Part is
amended to read as follows:

(14) In the case of an improvement constituting a moderate rehabili-
tation as defined in [subdivision 2.1(6) of the Rules and Regulations
Governing Tax Exemption and Tax Abatement pursuant to Title 11 of the
Administrative Code] section 5-02 of Title 28 of the Rules of the City of
New York, an owner may elect the total cost for such improvement to be
the amount certified by the [ Tax Abatement/Tax Exemption Unit] Office of
Tax Incentive Programs of HPD in the certificate of eligibility and reason-
able cost issued by such office with respect to such improvement. Such
election shall be binding on the DHCR and shall waive any claim for arent
increase by reason of any difference between the total cash paid by the
owner and such lesser certified amount.

Section 2

Subdivision (@) of section 2522.4 of this Part is amended by adopting a
new paragraph (16) to read asfollows:

(16) When determining the adjustment of legal regulated rents pur-
suant to paragraph (2) of this subdivision, where the subject building
contains commercial rental space in addition to residential rental space,
and the DHCR determines that such commercial space benefits from the
improvement, DHCR shall allocate the approved costs between the com-
mercial rental space and the residential rental space based upon the
relative square feet of each rental area.

PART 2526 ENFORCEMENT

Section 1

Subdivision (g) of section 2526.1 of this Part is amended to read as
follows:

(g) Except as otherwise provided in paragraph (2) of subdivision (a) of
this section, [The] the provisions of this section shall not apply to a
proceeding pursuant to section 2522.3 of this Title.

PART 2527 PROCEEDINGS BEFORE THE DHCR

Section 1

Section 2527.6 of this Part is amended to read as follows:

The DHCR, on such terms and conditions as it shall determine, may:

(a) dismiss the application or complaint if it fails to substantially
comply with the provisions of the RSL or this Code;

(b) grant or deny the application or complaint in whole or in part;

(c) issue an appropriate order in a proceeding instituted on DHCR's
own initiative;

(d) issue conditional or provisional orders as may be deemed appropri-
ate under the circumstances. A copy of any order issued shall be forwarded
to all parties to the proceeding by the DHCR as the DHCR directs.
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[Notwithstanding any other provision of this Code] Any provision of
this Code to the contrary notwithstanding, no order shall be deemed final
and binding for purposes of judicial review except in accordance with Part
2529 of this Title.

PART 2529 ADMINISTRATIVE REVIEW

Section 1

Subdivision (a) of section 2529.7 of this Part is amended to read as
follows:

(a) Reject a [par] PAR which is timely filed if it is insufficient or
defective, but may provide a specified time within which to perfect the
PAR.

Text of proposed rule and any required statements and analyses may
be obtained from: Maurice Jamison, Special Assistant to the Deputy
Commissioner, Division of Housing and Community Renewal, Office of
Rent Administration, 92-31 Union Hall St., Jamaica, NY 11433, (718)
262-4816

Data, views or arguments may be submitted to: Same as above.
Public comment will bereceived until: five days after the last scheduled
public hearing required by statute.

Regulatory Impact Statement

1. STATUTORY AUTHORITY

Section 26-511(b) of the Administrative Code of the City of New Y ork,
as recodified by the Laws of 1985, Chap. 907, section 1 (formerly section
yy51-6.0[b], as amended by Laws of 1985, Chap. 888, section 2) and
section 26-518(a) of such Code, as recodified by the Laws of 1985, Chap.
907, section 1 (formerly section yy51-6.1[a] as added by the laws of 1985,
Chap. 888, section 8) provides authority to the Division of Housing and
Community Renewal (DHCR) to amend the Rent Stabilization Code
(RSC) “from time to time.”

2. LEGISLATIVE OBJECTIVES

The proposed rule making is necessary to implement Chapter 82 of the
Laws of 2003. Moreover, the long-standing statutorily required Major
Capital Improvement (MCI) program will be enhanced by creating a more
workable methodology, thereby streamlining agency processing, resulting
in amore equitable and logical alocation of MCI costs between commer-
cia and residential units.

3. NEEDS AND BENEFITS

One purpose of the proposed rules is to implement changes mandated
by enactment of Chapter 82 of the Laws of 2003.

Tenants benefit in that owners have an incentive to offer preferentia
rents as an inducement for tenants to enter into a leasehold agreement.
Such incentive, where offered, would provide the affected tenant with
potentially significant savings when compared to the legal regulated rent
of the subject apartment.

Owners benefit in that they have atool in which to rent apartmentsat an
attractive amount, without being locked into such agreementsfor thelife of
the subject tenancy.

With regard to the proposed rule which includes a provision for the
allocation of approved costs of MCI’ s between commercial and residential
rental spaces in buildings containing both such spaces, the purpose is to
bring agency practice into alignment with the standard practice of the rea
estate industry. Square footage is used as a common and objective measure
to allocate costs, to determine comparable values, and to express purchase
or rental amounts. As such, it is an industry standard, and this fact is
reflected in other governmental programs, most particularly, the closely
related Sections 11-243 (formerly J51-2.5) or 11-244 (formerly J51-5.0) of
the Administrative Code of the City of New Y ork, as amended, or Section
421-aof the Real Property Tax Law, as amended.

The remaining amendments are of a non-substantial, technical manner,
correcting typographical errors, updating citation references and internal
section references. Owners and tenants would both benefit from these
corrections.

4. COSTS

With regard to preferential rents, the amendments are not expected to
have any noticeable costs associated with them for the regulated parties,
this agency, or State and local governments.

With regard to Major Capital Improvements, owners are allowed to
recoup expenses from tenants pursuant to the rent regulatory laws based
upon the cost of the work involved, amortized over an eighty-four month
period, and limited to no more than a six percent increase per year. Should
the parties choose to advance or challenge the square footage allocation of
MCI costs, minimal cost of square footage determination by the parties
might ensue. Square footage data, in many instances, may be available
through public sources. In a limited sampling of prior and current MCI
applications, where the method of cost allocation between commercial

space and residential space could have been (or can be) based upon the
relative square feet of each rental area, the differentials in rent increases
ranged from $0.02 per room to $5.87 per room.

5. LOCAL GOVERNMENT MANDATES

The proposed rule making will not impose any new program, service,
duty, or responsibility upon any level of local government.

6. PAPERWORK

It is not anticipated that the proposed amendments will result in any
increased paperwork. However, with regard to changing the methodology
of apportioning MCI rent increases between residential and commercial
spaces, existing forms will require amending.

7. DUPLICATION

The proposed amendments do not duplicate any known State or federal
requirements

8. ALTERNATIVES

The proposed amendmentsimplement recently enacted statutory provi-
sions, correct errors, or provide the most logical method of streamlining
the current alocation of MCI costs and the implementation of notice
requirements for preferential rents and their establishment. Prior policies
on preferential rent were confusing and changed by court decisions and
legidative enactment. Thus, there were no significant viable alternativesto
these proposed amendments.

9. FEDERAL STANDARDS

The proposed amendments do not exceed any minimum federal stan-
dard.

10. COMPLIANCE SCHEDULE

It is not anticipated that regulated parties will require any significant
additional time to comply with the proposed rules. Should the DHCR
determine that delayed implementation is appropriate, section 2527.11 of
the RSC authorizes the agency to take such action.

Regulatory Flexibility Analysis

1. EFFECT OF RULE

The Rent Stabilization Code (RSC) applies only to rent stabilized
housing unitsin New Y ork City. The class of small businesses affected by
these proposed amendments would be limited to small building owners,
those who own limited numbers of rent stabilized units. The amended
regulations are expected to have no burdensome impact on such small
businesses.

These amendments to the RSC, which applies exclusively in New Y ork
City, are expected to have no impact on the local government thereof.

2. COMPLIANCE REQUIREMENTS

If charging a preferential rent, an owner must “previously establish”
the higher legal regulated rent in order to begin charging that amount. This
would require, where appropriate, providing alease or annual rent registra-
tion which includes the legal regulated rent.

With regard to MCI rent increases all ocated based upon sgquare footage,
it is expected that existing forms will be updated and amended to reflect
such changes.

However, as such, the proposed amendments do not otherwise require
regulated parties to perform any additional record keeping, reporting, or
any other acts. There are no new compliance requirements placed on local
governments.

3. PROFESSIONAL SERVICES

The proposed amendments do not require small businesses to obtain
any new or additional professional services.

4. COMPLIANCE COSTS

It is not contemplated that this action will ultimately impose any
significant costs upon small businesses. Additionally, there should be no
costs imposed on local governments resulting from the proposed amend-
ments.

5. ECONOMIC AND TECHNOLOGICAL FEASIBILITY

Compliance is not anticipated to require any unusual new or burden-
some technological applications.

6. MINIMIZING ADVERSE IMPACT

These proposed amendments do not impair the rights of small business
owners, and therefore have no adverse economic impact on such parties or
the local government. Consequently, it was not necessary to consider the
approaches suggested in SAPA section 202-b(1).

7. SMALL BUSINESSAND LOCAL GOVERNMENT PARTICIPA-
TION

To assure that regulated and other interested parties were given an
opportunity to participate in the rule making process, the DHCR provided
several parties and organizations with a demonstrated interest in rent
regulation with the opportunity to make code amendment suggestions. The
DHCR provided opportunity for comment to such organizations as London
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Terrace Tenants Association, Community Housing Improvement Program,
Inc., Lega Services for New York City, Apartment House Council of
Nassau County, Inc., Legal Aid Society, Metropolitan Council on Hous-
ing, Associated Hotels and Motels of Greater New York, Building and
Realty Institute of Westchester, and Manhattan East Realty LLC.

In addition, a Regulatory Agenda was published in the State Register
on June 30, 2004, indicating that the DHCR was considering this proposed
rule making, and all interested parties were given an opportunity to com-
ment. All issues raised by concerned parties were carefully reviewed and
considered by DHCR.

Finally, prior to adoption of the amendments, a public hearing will be
held, as described in thisissue of the Sate Register, at which all interested
parties will have an opportunity to comment. Comments will be reviewed
for possible inclusion where appropriate.

Rural Area Flexibility Analysis

The Rent Stabilization Code applies exclusively to New York City, and
therefore, the proposed rules will not impose any reporting, recordkeeping,
or other compliance reguirements on public or private entities located in
any rural area pursuant to Subdivision 10 of SAPA Section 102.

Job Impact Statement

It is apparent from the text of the rule that there will be no adverse impacts
on jobs and employment opportunities.

PROPOSED RULE MAKING
HEARING(S) SCHEDULED

Emergency Tenant Protection Regulations
I.D. No. HCR-23-05-00006-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: Amendment of Parts 2501 and 2502 of Title 9 NY CRR.
Statutory authority: Emergency Tenant Protection Act, L. 1974, ch.
576, section 10

Subject: Emergency tenant protection regulations (TPR).

Purpose: To conform the TPR to chapter 82 of the Laws of 2003, to the
Rent Regulation Reform Act of 1997, to the Y ear 2000 amendments to the
Rent Stabilization Code. To make non-substantial technical corrections,
and provide for allocation of Major Capital Improvement costs between
commercial and residential tenants.

Public hearing(s) will be held at: 10:00 am. - 2:00 p.m., Aug. 9, 2005 at
Westchester County Supreme Court, 111 Dr. Martin Luther King, Jr.
Blvd., White Plains, NY; and 10:00 - 2:00 p.m., Aug. 9, 2005 at Nassau
County Legislative Bldg., One West St., Mineola, NY.

Accessibility: All public hearings have been scheduled at places reasona-
bly accessible to persons with a mobility impairment.

Interpreter Service: Interpreter services will be made available to deaf
persons, at no charge, upon written request submitted within reasonable
time prior to the scheduled public hearing. The written request must be
addressed to the agency representative designated in the paragraph below.
Substance of proposed rule (Full text isnot posted on a State website):
Substance of Proposed Rules: Substantive amendments and new provi-
sions covered by the proposed rule are as follows:

PART 2501 - LEGAL REGULATED RENTS

Section 2501.2 Preferential rents

Where a preferential rent is charged, the legal regulated rent may be
charged upon renewal or vacancy, at the option of the owner, provided itis
previously established through alease or annual rent registration.

PART 2502 - ADJUSTMENTS

Section 2502.3 Application for adjustment of initial legal regulated
rent.

Fair Market Rent Appeal provisions are amended to reflect current
agency practice and procedure, and to conform to the Rent Stabilization
Code.

Section 2502.4 Adjustment of legal regulated rent.

Major Capital Improvement provisions are amended to reflect current
agency practice and procedure, and to conform to the Rent Stabilization
Code, as well as provide for the allocation of costs between commercial
and residential tenants based upon the relative square feet of each rental
area.

Text of proposed rule and any required statements and analyses may
be obtained from: Maurice Jamison, Special Assistant to the Deputy
Commissioner, Division of Housing and Community Renewal, Office of
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Rent Administration, 92-31 Union Hall St., Jamaica, NY 11433, (718)
262-4816

Data, views or arguments may be submitted to: Same as above.
Public comment will be received until: 60 days after publication of this
notice.

Regulatory Impact Statement

1. STATUTORY AUTHORITY

The Emergency Tenant Protection Act of 1974 (ETPA), Laws of 1974
Chap. 576, section 10a provides authority to the Division of Housing and
Community Renewa (DHCR) to amend the Tenant Protection Regula
tions (TPR) from “time to time.”

2. LEGISLATIVE OBJECTIVES

The proposed rule making is necessary to implement Chapter 82 of the
Laws of 2003, to conform the TPR to the Rent Regulation Reform Act of
1997 (RRRA-97), to the amendments of 2000 to the Rent Stabilization
Code (RSC), and to current agency practice with regard to Major Capital
Improvements (MCI’s).

Moreover, the long-standing statutorily required MCI program will be
enhanced by creating a more workable methodol ogy, thereby streamlining
agency processing, resulting in a more equitable and logical allocation of
MCI costs between commercia and residential units.

3. NEEDS AND BENEFITS

One purpose of the proposed rulesis to implement changes with regard
to preferential rents, as mandated by enactment of Chapter 82 of the Laws
of 2003.

Tenants benefit in that owners have an incentive to offer preferential
rents as an inducement for tenants to enter into a leasehold agreement.
Such incentive, where offered, would provide the affected tenant with
potentially significant savings when compared to the legal regulated rent
of the subject apartment.

Owners benefit in that they have atool in which to rent apartmentsat an
attractive amount, without being locked into such agreementsfor thelife of
the subject tenancy.

Another purpose in conforming the TPR to RRRA-97, to the amend-
ments of 2000 to the RSC, and current agency practice, is the codification
of MCI useful life standards, MCI waiver provisions, a schedule of MCI’s,
and third party certification regarding MCl complaints.

Owners and tenants benefit because the codification of agency practice
protects the due process rights of all parties because it provides them with
sufficient notice of the agency’ s practices and procedures.

With regard to the proposed rule which includes a provision for the
alocation of approved costs of MCI’ s between commercia and residential
rental spaces in buildings containing both such spaces, the purpose is to
bring agency practice into alignment with the standard practice of the rea
estate industry. Square footage is used as a common and objective measure
to allocate costs, to determine comparable values, and to express purchase
or rental amounts. As such, it is an industry standard, and this fact is
reflected in other governmental programs, most particularly, the closely
related Sections 11-243 (formerly J51-2.5) or 11-244 (formerly J51-5.0) of
the Administrative Code of the City of New Y ork, as amended, or Section
421-aof the Real Property Tax Law, as amended.

The remaining amendments are of a non-substantial, technical manner,
correcting typographical errors, updating citation references and internal
section references. Owners and tenants would both benefit from these
corrections.

4. COSTS

With regard to preferential rents, the amendments are not expected to
have any noticeable costs associated with them for the regulated parties,
this agency, or State and local governments.

With regard to MCI’s, owners are allowed to recoup expenses from
tenants pursuant to the rent regulatory laws based upon the cost of the work
involved, amortized over an eighty-four month period, and limited to no
more than a six percent increase per year. Should the parties choose to
advance or challenge the square footage allocation of MCI costs, minimal
cost of square footage determination by the parties might ensue. Square
footage data, in many instances, may be available through public sources.
In a limited sampling of prior and current MCl applications, where the
method of cost alocation between commercia space and residential space
could have been (or can be) based upon the relative square feet of each
rental area, the differentias in rent increases ranged from $0.02 per room
to $5.87 per room.

5. LOCAL GOVERNMENT MANDATES

The proposed rule making will not impose any new program, service,
duty, or responsibility upon any level of local government.

6. PAPERWORK
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It is not anticipated that the proposed amendments will result in any
increased paperwork. However, with regard to changing the methodology
of apportioning MCI rent increases between residential and commercial
spaces, existing forms will require amending.

7. DUPLICATION

The proposed amendments do not duplicate any known State or federal
requirements

8. ALTERNATIVES

The proposed amendmentsimplement recently enacted statutory provi-
sions, correct errors, or provide the most logical method of streamlining
the current alocation of MCI costs and the implementation of notice
requirements for preferential rents and their establishment. Prior policies
on preferential rent were confusing and changed by court decisions and
legidative enactment. Thus, there were no significant viable alternativesto
these proposed amendments.

9. FEDERAL STANDARDS

The proposed amendments do not exceed any minimum federal stan-
dard.

10. COMPLIANCE SCHEDULE

It is not anticipated that regulated parties will require any significant
additional time to comply with the proposed rules. Should the DHCR
determine that delayed implementation is appropriate, proposed section
2507.11 of these regulations would authorize the agency to take such
action.

Regulatory Flexibility Analysis

1. EFFECT OF RULE

The Emergency Tenant Protection Regulations (TPR) apply only to
rent stabilized housing units located in those communities in Westchester,
Rockland and Nassau Counties that are subject to the Emergency Tenant
Protection Act. The class of small businesses affected by these proposed
amendments would be limited to small building owners, those who own
small numbers of rent stabilized units. The amended regulations are ex-
pected to have no burdensome impact on such small businesses.

These amendments to the TPR apply only in the aforementioned com-
munities, and are expected to have no impact on the local governments
thereof.

2. COMPLIANCE REQUIREMENTS

If charging a preferential rent, an owner must “previously establish”
the higher legal regulated rent in order to begin charging that amount. This
would require, where appropriate, providing alease or annual rent registra-
tion which includes the legal regulated rent.

With regard to MCI rent increases all ocated based upon square footage,
it is expected that existing forms will be updated and amended to reflect
such changes.

However, as such, the proposed amendments do not otherwise require
regulated parties to perform any additional recordkeeping, reporting, or
any other acts. There are no new compliance requirements placed on local
governments.

3. PROFESSIONAL SERVICES

The proposed amendments do not require small businesses to obtain
any new or additional professional services.

4. COMPLIANCE COSTS

It is not contemplated that this action will ultimately impose any
significant costs upon small businesses. Additionally, there should be no
costs imposed on local governments resulting from the proposed amend-
ments.

5. ECONOMIC AND TECHNOLOGICAL FEASIBILITY

Compliance is not anticipated to require any unusual new or burden-
some technological applications.

6. MINIMIZE ADVERSE IMPACT

These proposed amendments do not impair the rights of small business
owners, and therefore have no adverse economic impact on such parties or
local governments. Consequently, it was not necessary to consider the
approaches suggested in SAPA Section 202-b(1).

7. SMALL BUSINESSAND LOCAL GOVERNMENT PARTICIPA-
TION

To assure that regulated and other interested parties were given an
opportunity to participate in the rule making process, the DHCR provided
several parties and organizations with a demonstrated interest in rent
regulation with the opportunity to make code amendment suggestions. The
DHCR provided opportunity for comment to such organizations as London
Terrace Tenants Associ ation, Community Housing Improvement Program,
Inc., Legal Services for New York City, Apartment House Council of
Nassau County, Inc., Legal Aid Society, Metropolitan Council on Hous-

ing, Associated Hotels and Motels of Greater New York, Building and
Realty Institute of Westchester, and Manhattan East Realty LLC.

In addition, a Regulatory Agenda was published in the State Register
on June 30, 2004, indicating that the DHCR was considering this proposed
rule making, and al interested parties were given an opportunity to com-
ment. All issues raised by concerned parties were carefully reviewed and
considered by DHCR.

Finally, prior to adoption of the amendments, a public hearing will be
held, as described in this issue of the Sate Register, at which all interested
parties will have an opportunity to comment. Comments will be reviewed
for possible inclusion where appropriate.

Rural Area Flexibility Analysis

The proposed rules are not anticipated to impose any new adverse report-
ing, recordkeeping or other compliance requirements on public or private
entitiesin any rural areathat is subject to these regulations.

Job Impact Statement

Itisapparent from the text of therule, that there will be no adverse impacts
on jobs and employment opportunities.

PROPOSED RULE MAKING
HEARING(S) SCHEDULED

City Rent and Eviction Regulations
I.D. No. HCR-23-05-00007-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: Amendment of Parts 2200 and 2202 of Title 9 NY CRR.
Statutory authority: Omnibus Housing Act, L. 1983, ch. 403, section 28
(not subdivided), and Administrative Code of the City of New York,
section 26-405g(1)

Subject: City rent and eviction regulations (CRER).

Purpose: To conform the CRER with the Rent Stabilization Code (RSC)
and agency practice regarding major capital improvements (MCI's), and
provide for allocation of MCI costs between commercial and residential
units; and conform the CRER to the Year 2000 amendments of the RSC
and tenant protection regulations regarding adoption of a de minimis stan-
dard and surcharges for washing machines, dryers or dishwashers, and
surcharges for submetered electricity or other utility services.

Public hearing(s) will be held at: 10:00 am. - 4:00 p.m., Aug. 9, 2005 at
Fashion Institute of Technology, 27th St. and 7th Ave,, Bldg. A, 8th Fl.,
Faculty Dining Rm., New York, NY.

Accessibility: All public hearings have been scheduled at places reasona-
bly accessible to persons with a mobility impairment.

Interpreter Service: Interpreter services will be made available to deaf
persons, at no charge, upon written request submitted within reasonable
time prior to the scheduled public hearing. The written request must be
addressed to the agency representative designated in the paragraph below.
Substance of proposed rule (Full text is not posted on a State website):
Substance of Proposed Rules: Substantive amendments and new provi-
sions covered by the proposed rule are as follows:

PART 2202 ADJUSTMENTS; DETERMINATION OF RENTSAND
SERVICES

Section 2202.4 Increased services or facilities, substantial rehabilita-
tion, major capital or other improvements.

Major Capital Improvement provisions are adopted to reflect current
agency practice and procedure, and to conform to the Rent Stabilization
Code, as well as provide for the allocation of costs between commercial
and residential tenants based upon the relative square feet of each rental
area

Section 2202.16 Rent decrease for reduction of services, etc.

A de minimis standard is adopted, along with schedules of certain
building and individual apartment conditions considered de minimis. The
amendments reflect current agency practice and procedure.

Section 2202.26 Surcharge for the installation and use of washing
machines, dryers and dishwashers.

DHCR will issue an Operational Bulletin authorizing the amount to be
charged, which shall not become part of the maximum rent.

Section 2202.27 Surcharges for submetered electricity or other utility
service.

A landlord may collect a surcharge for acting as a provider of a utility
service (including, but not limited to electricity, gas, cable, or telecommu-
nications), but it will not be subject to these provisions.
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Text of proposed rule and any required statements and analyses may
be obtained from: Maurice Jamison, Special Assistant to the Deputy
Commissioner, Division of Housing and Community Renewal, Office of
Rent Administration, 92-31 Union Hall St., Jamaica, NY 11433, (718)
262-4816

Data, views or arguments may be submitted to: Same as above.
Public comment will be received until: 60 days after publication of this
notice.

Regulatory Impact Statement

1. STATUTORY AUTHORITY

The Omnibus Housing Act, Laws of 1983, Chap 403, section 28, (not
subdivided), and section 26-405g(1) of the Administrative Code of the
City of New York provide authority to the Division of Housing and
Community Renewa (DHCR) to amend the City Rent and Eviction Regu-
lations (CRER) from “time to time.”

2. LEGISLATIVE OBJECTIVES

The proposed rule making will conform the CRER to the Rent Regula-
tion Reform Act of 1997 (RRRA-97), as well as to the amendments of
2000 to the Rent Stabilization Code (RSC), and to current agency practice
with regard to Major Capital Improvements (MCI’s).

Moreover, the long-standing statutorily required MCI program will be
enhanced by creating a more workable methodology, thereby streamlining
agency processing, resulting in a more equitable and logical allocation of
MCI costs between commercia and residential units.

3. NEEDS AND BENEFITS

The purpose of conforming the CRER to RRRA-97, to the amendments
of 2000 to the RSC, and to current agency practice, isto codify MCI useful
life standards, MCl waiver provisions, aschedule of MCI’s, and third party
certification regarding MCI complaints.

Owners and tenants benefit because the codification of agency practice
protects the due process rights of all parties because it provides them with
sufficient notice of the agency’ s practices and procedures.

With regard to the proposed rule which includes a provision for the
alocation of approved costs of MCI’ s between commercia and residential
rental spaces in buildings containing both such spaces, the purpose is to
bring agency practice into alignment with the standard practice of the rea
estate industry. Square footage is used as a common and objective measure
to alocate costs, to determine comparable values, and to express purchase
or rental amounts. As such, it is an industry standard, and this fact is
reflected in other governmental programs, most particularly, the closely
related Sections 11-243 (formerly J51-2.5) or 11-244 (formerly J51-5.0) of
the Administrative Code of the City of New Y ork, as amended, or Section
421-aof the Real Property Tax Law, as amended.

The remaining amendment is of a non-substantial, technical manner,
correcting a typographica error. Owners and tenants would both benefit
from these corrections.

4. COSTS

With regard to MCI’s, owners are allowed to recoup expenses from
tenants pursuant to the rent regulatory laws based upon the cost of the work
involved, amortized over an eighty-four month period, and limited to no
more than a six percent increase per year. Should the parties choose to
advance or challenge the square footage allocation of MCI costs, minimal
cost of square footage determination by the parties might ensue. Square
footage data, in many instances, may be available through public sources.
In a limited sampling of prior and current MCI applications, where the
method of cost allocation between commercial space and residential space
could have been (or can be) based upon the relative square feet of each
rental area, the differentials in rent increases ranged from $0.02 per room
to $5.87 per room.

5. LOCAL GOVERNMENT MANDATES

The proposed rule making will not impose any new program, service,
duty, or responsibility upon any level of local government.

6. PAPERWORK

It is not anticipated that the proposed amendments will result in any
increased paperwork. However, with regard to changing the methodology
of gpportioning MCI rent increases between residential and commercial
spaces, existing forms will require amending.

7. DUPLICATION

The proposed amendments do not duplicate any known State or federal
requirements

8. ALTERNATIVES

The proposed amendments implement recently enacted statutory provi-
sions, correct errors, or provide the most logical method of streamlining
the current allocation of MCI costs. Thus, there were no significant viable
aternatives to these proposed amendments.
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9. FEDERAL STANDARDS

The proposed amendments do not exceed any minimum federal stan-
dard.

10. COMPLIANCE SCHEDULE

It is not anticipated that regulated parties will require any significant
time to comply with the proposed rules.

Regulatory Flexibility Analysis

1. EFFECT OF RULE

The City Rent and Eviction Regulations (CRER) apply only to housing
units located in New York City that are subject to the City Rent and
Rehabilitation Law. The small businesses that would be affected by these
proposed amendments are the owners of small numbers of regulated hous-
ing units, at least one of which isrent controlled. The amended regulations
are expected to have no burdensome impact on such small businesses.

These amendments to the CRER, which apply exclusively in New
Y ork City, are expected to have no impact on thelocal government thereof.

2. COMPLIANCE REQUIREMENTS

There are no new major compliance requirements in the proposed
amendments. The proposed amendments do not otherwise require regu-
lated parties to perform any additional record keeping, reporting, or any
other acts. There are no new compliance requirements placed on local
government.

3. PROFESSIONAL SERVICES

The proposed amendments do not require small businesses to obtain
any new or additional professional services.

4. COMPLIANCE COSTS

It is not contemplated that this action will ultimately impose any
significant costs upon small businesses. Additionaly, there should be no
costs imposed on local government resulting from the proposed amend-
ments.

5. ECONOMIC AND TECHNOLOGICAL FEASIBILITY

Compliance is not anticipated to require any unusual new or burden-
some technological applications.

6. MINIMIZE ADVERSE IMPACT

These proposed amendments do not impair the rights of small business
owners, and therefore have no adverse economic impact on such parties or
local government. Consequently, it was not necessary to consider the
approaches suggested in SAPA Section 202-b(1).

7. SMALL BUSINESSAND LOCAL GOVERNMENT PARTICIPA-
TION

To assure that regulated and other interested parties were given an
opportunity to participate in the rule making process, the DHCR provided
several parties and organizations with a demonstrated interest in rent
regulation with the opportunity to make code amendment suggestions. The
DHCR provided opportunity for comment to such organizations as London
Terrace Tenants Association, Community Housing Improvement Program,
Inc., Legal Services for New York City, Legal Aid Society, Metropolitan
Council on Housing, Associated Hotels and Motels of Greater New Y ork,
Rent Stabilization Association, and Real Estate Board of New Y ork, Inc.

In addition, a Regulatory Agenda was published in the State Register
on June 30, 2004, indicating that the DHCR was considering this proposed
rule making, and all interested parties were given an opportunity to com-
ment. All issues raised by concerned parties were carefully reviewed and
considered by DHCR.

Finally, prior to adoption of the amendments, a public hearing will be
held, as described in thisissue of the Sate Register, at which all interested
parties will have an opportunity to comment. Comments will be reviewed
for possible inclusion where appropriate.

Rural Area Flexibility Analysis

The City Rent and Eviction Regulations apply exclusively to New York
City, and therefore the proposed rule will not impose any reporting, record-
keeping, or other compliance requirements on public or private entities
located in any rura area pursuant to Subdivision 10 of SAPA Section 102.
Job Impact Statement

It is apparent from the text of therule, that there will be no adverse impacts
on jobs and employment opportunities.

PROPOSED RULE MAKING
HEARING(S) SCHEDULED

State Rent and Eviction Regulations
I.D. No. HCR-23-05-00008-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
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Proposed action: Amendment of Part 2102 of Title 9 NYCRR.
Statutory authority: Emergency Housing Rent Control Law, L. 1946,
ch. 274, subd. 4(a), as amended, as transferred to the DHCR by L. 1964,
ch. 244

Subject: State rent and eviction regulations (SRER).

Purpose: To conform the SRER with the Rent Stabilization Code (RSC)
and agency practice regarding major capital improvements (MCI's), and
provide for alocation of MCI costs between commercia and residential
units; and conform the SRER to the year 2000 amendments of the RSC and
tenant protection regulations regarding adoption of a de minimis standard
and surcharges for washing machines, dryers or dishwashers, and
surcharges for submetered electricity or other utility services.

Public hearing(s) will be held at: 10.00 am. - 2:00 p.m., Aug. 9, 2005 at
Westchester County Supreme Court, 111 Dr. Martin Luther King, Jr.
Blvd., White Plains, NY; and 10:00 am. -2:00 p.m., Aug. 9, 2005 at
Nassau County Legidative Bldg., One West St., Mineola, NY.
Accessibility: All public hearings have been scheduled at places reasona-
bly accessible to persons with a mobility impairment.

Interpreter Service: Interpreter services will be made available to deaf
persons, at no charge, upon written request submitted within reasonable
time prior to the scheduled public hearing. The written request must be
addressed to the agency representative designated in the paragraph below.
Substance of proposed rule (Full text is not posted on a State website):

Substance of Proposed Rules. Substantive amendments and new provi-
sions covered by the proposed rule are as follows:

PART 2102 - ADJUSTMENTS

Section 2102.3 Grounds for increase of maximum rent

Major Capital Improvement provisions are adopted to reflect current
agency practice and procedure, and to conform to the Rent Stabilization
Code, as well as provide for the allocation of costs between commercial
and residential tenants based upon the relative square feet of each rental
area.

Section 2102.4 Grounds for decrease of maximum rent.

A de minimis standard is adopted, along with schedules of certain
building and individual apartment conditions considered de minimis. The
amendments reflect current agency practice and procedure.

Section 2102.9 Surcharge for the installation and use of washing ma-
chines, dryers and dishwashers.

DHCR will issue an Operational Bulletin authorizing the amount to be
charged, which shall not become part of the maximum rent.

Section 2102.10 Surcharges for submetered electricity or other utility
service.

A landlord may collect a surcharge for acting as a provider of a utility
service (including, but not limited to electricity, gas, cable, or telecommu-
nications), but it will not be subject to these provisions.

Text of proposed rule and any required statements and analyses may
be obtained from: Maurice Jamison, Special Assistant to the Deputy
Commissioner, Division of Housing and Community Renewal, Office of
Rent Administration, 92-31 Union Hall St., Jamaica, NY 11433, (718)
262-4816

Data, views or arguments may be submitted to: Same as above.
Public comment will be received until: 60 days after publication of this
notice.

Regulatory Impact Statement

1. STATUTORY AUTHORITY

The Emergency Housing Rent Control Law, Laws of 1946, Chap. 274,
subdivision 4(a), as amended by the Laws of 1950, Chap. 250, as amended,
as transferred to the Division of Housing and Community Renewal
(DHCR) by the Laws of 1964, Chap. 244, provides authority to the DHCR
to amend the State Rent and Eviction Regulations (SRER) from “time to
time.”

2. LEGISLATIVE OBJECTIVES

The proposed rule making will conform the SRER to the Rent Regula-
tion Reform Act of 1997 (RRRA-97), as well as to the amendments of
2000 to the Rent Stabilization Code (RSC), and to current agency practice
with regard to Magjor Capital Improvements (MCI’s).

Moreover, the long-standing statutorily required MCI program will be
enhanced by creating a more workable methodol ogy, thereby streamlining
agency processing, resulting in a more equitable and logical alocation of
MCI costs between commercial and residentia units.

3. NEEDS AND BENEFITS

The purpose of conforming the SRER to RRRA-97, to the amendments
of 2000 to the RSC, and to current agency practice, isto codify MCI useful

life standards, MCl waiver provisions, aschedule of MCI’s, and third party
certification regarding MCI complaints.

Owners and tenants benefit because the codification of agency practice
protects the due process rights of all parties because it provides them with
sufficient notice of the agency’s practices and procedures.

With regard to the proposed rule which includes a provision for the
allocation of approved costs of MCI’ s between commercial and residential
rental spaces in buildings containing both such spaces, the purpose is to
bring agency practice into alignment with the standard practice of the real
estate industry. Square footage is used as a common and objective measure
to alocate costs, to determine comparable values, and to express purchase
or rental amounts. As such, it is an industry standard, and this fact is
reflected in other governmental programs, most particularly, the closely
related Sections 11-243 (formerly J51-2.5) or 11-244 (formerly J51-5.0) of
the Administrative Code of the City of New Y ork, as amended, or Section
421-aof the Real Property Tax Law, as amended.

The remaining amendment is of a non-substantial, technical manner,
correcting a typographical error. Owners and tenants would both benefit
from these corrections.

4. COSTS

With regard to MClI’s, owners are alowed to recoup expenses from
tenants pursuant to the rent regulatory laws based upon the cost of the work
involved, amortized over an eighty-four month period, and limited to no
more than a six percent increase per year. Should the parties choose to
advance or challenge the square footage allocation of MCI costs, minimal
cost of square footage determination by the parties might ensue. Square
footage data, in many instances, may be available through public sources.
In a limited sampling of prior and current MCI applications, where the
method of cost allocation between commercial space and residential space
could have been (or can be) based upon the relative square feet of each
rental area, the differentials in rent increases ranged from $0.02 per room
to $5.87 per room.

5. LOCAL GOVERNMENT MANDATE

The proposed rule making will not impose any new program, service,
duty, or responsibility upon any level of local government.

6. PAPERWORK

It is not anticipated that the proposed amendments will result in any
increased paperwork. However, with regard to changing the methodology
of apportioning MCI rent increases between residential and commercial
spaces, existing forms will require amending.

7. DUPLICATION

The proposed amendments do not duplicate any known State or federal
requirements

8. ALTERNATIVES

The proposed amendments implement recently enacted statutory provi-
sions, correct errors, or provide the most logical method of streamlining
the current alocation of MCI costs. Thus, there were no significant viable
aternatives to these proposed amendments.

9. FEDERAL STANDARDS

The proposed amendments do not exceed any minimum federal stan-
dard.

10. COMPLIANCE SCHEDULE

It is not anticipated that regulated parties will require any significant
additional time to comply with the proposed rules.

Regulatory Flexibility Analysis

1. EFFECT OF RULE

The State Rent and Eviction Regulations (SRER) apply only to housing
units located in those communities outside New Y ork City that are subject
to the Emergency Housing Rent Control Law. The small businesses that
would be affected by these proposed amendments are the owners of small
numbers of regulated housing units, at least one of which isrent controlled.

The amended regulations are expected to have no burdensome impact
on small businesses.

These amendments to the SRER, which apply exclusively in the afore-
mentioned communities, are expected to have no impact on the loca
governments thereof .

2. COMPLIANCE REQUIREMENTS

There are no new major compliance requirements in the proposed
amendments. The proposed amendments do not otherwise require regu-
lated parties to perform any additional record keeping, reporting, or any
other acts. There are no new compliance requirements placed on local
government.

3. PROFESSIONAL SERVICES

The proposed amendments do not require small businesses to obtain
any new or additional professional services.
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4. COMPLIANCE COSTS

It is not contemplated that this action will ultimately impose any
significant costs upon small businesses. Additionally, there should be no
costs imposed on local government resulting from the proposed amend-
ments.

5. ECONOMIC AND TECHNOLOGICAL FEASIBILITY

Compliance is not anticipated to require any unusual new or burden-
some technological applications.

6. MINIMIZE ADVERSE IMPACT

These proposed amendments do not impair the rights of small business
owners, and therefore have no adverse impact on such parties or local
governments. Consequently, it was not necessary to consider the ap-
proaches suggested in SAPA Section 202-b(1).

7.SMALL BUSINESSAND LOCAL GOVERNMENT PARTICIPA-
TION

To assure that regulated and other interested parties were given an
opportunity to participate in the rule making process, the DHCR provided
several parties and organizations with a demonstrated interest in rent
regulation with the opportunity to make code amendment suggestions. The
DHCR provided opportunity for comment to such organizations as L ondon
Terrace Tenants Association, Community Housing Improvement Program,
Inc., Legal Aid Society, Metropolitan Council on Housing, Associated
Hotels and Motels of Greater New Y ork, Rent Stabilization Association,
and Real Estate Board of New York, Inc.

In addition, a Regulatory Agenda was published in the Sate Register
on June 30, 2004, indicating that the DHCR was considering this proposed
rule making, and all interested parties were given an opportunity to com-
ment. All issues raised by concerned parties were carefully reviewed and
considered by DHCR.

Finally, prior to adoption of the amendments, a public hearing will be
held, as described in thisissue of the Sate Register, at which all interested
parties will have an opportunity to comment. Comments will be reviewed
for possible inclusion where appropriate.

Rural Area Flexibility Analysis

The proposed rules are not anticipated to impose any new adverse report-
ing, recordkeeping or other compliance requirements on public or private
entitiesin any rural areathat is subject to these regulations.

Job Impact Statement

It isapparent from the text of therule, that there will be no adverse impacts
on jobs and employment opportunities.

Industrial Board of Appeals

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Form and Content of Petition
1.D. No. IBA-23-05-00001-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: Thisis a consensus rule making to amend section 66.3
of Title 12 NYCRR.

Statutory authority: Labor Law, section 101

Subject: Form and content of petitions filed with the board in an appeal
filed pursuant to Labor Law, section 101.

Purpose: To require petitioners to provide the board with their correct
mailing address and telephone number, and standardize the form and
content of the caption to the petition.

Text of proposed rule: 66.3 Form and content of petition.

The petition shall be filed by mailing or delivering the origina and
three conformed copies thereof to the board’s Albany office. The petition
shall:

(a) contain a caption in the following form:

STATE OF NEW YORK
[DEPARTMENT OF LABOR]
INDUSTRIAL BOARD OF APPEALS

30

In the matter of the petition of:
(insert name of petitioner),

Petitioner,

To review under Section 101 of the Labor Law:
(state matter to be reviewed)

-against-
The Commissioner of Labor,
Respondent.

(b) (1) state the correct mailing address and telephone number  of
each petitioner;

(2) state the location of the premises or establishment affected by the
rule, regulation or order sought to be reviewed, if different from peti-
tioner’ s address; and

(3) state the name and address of the representative, if any, of
petitioner’s employees, if the petition is for review of a decision issued
under section 30 or of a notice of violation and order to comply issued
under section 27-a.

(c) state the facts supporting the allegation that the petitioner isaperson
in interest, except in cases where the petitioner has been named in and
served with a compliance order upon which the petition is predicated;

(d) annex a complete copy of the order, notice or decision inissug; if a
rule or regulation isinissue, set it forth or identify it with particularity;

(e) state clearly and concisely the grounds on which the matter to be
reviewed is alleged to be invalid or unreasonable, omitting conclusions of
fact or law;

(f) state any other material or relevant facts,

(g) set forth with particularity the relief requested; and

(h) be signed by petitioner or authorized representative.

Text of proposed rule and any required statements and analyses may
be obtained from: John G. Binsedl, Industrial Board of Appeals, Empire
State Plaza, Agency Bldg. 2, 20th Fl., Albany, NY 12233, (518) 474-4785,
e-mail: USCIGB @I abor.state.ny.us

Data, views or arguments may be submitted to: Same as above.
Public comment will be received until: 45 days after publication of this
notice.

This action was not under consideration at the time this agency’s
regulatory agenda was submitted.

Consensus Rule M aking Deter mination

Pursuant to the provisions of SAPA § 202(1)(b)(i), this proposed rule
making is submitted as a consensus rule, inasmuch as the NY S Industrial
Board of Appeals has determined that no person is likely to object to the
rule as written.

The existing rule was|ast amended in 1982. Therule setsforth the form
and contents of petitions filed with the board pursuant to Labor Law
section 101, seeking areview of the validity or reasonableness of any rule,
regulation or order made by the Commissioner of Labor. This amendment
will add language requiring petitioners to provide the board with their
correct mailing address and tel ephone number, as part of the petition itself,
and will also standardize the form and content of the caption to a petition.
The amendment will improve the board’s ability to communicate with
petitioners concerning their administrative appeal. The amendment does
not change any part of the body of the rule, or make any change in the
application of therule.

It is the board’s determination that amending this rule to require that
petitioners provide the board with their correct mailing address and tele-
phone number, without altering any of the basic requirements of the rule
itself, will make the administrative process more efficient, and effective,
and that no person islikely to object to this proposal.

Job Impact Statement

This proposed amendment will not have any impact on jobs and/or
employment opportunities.

Thisfinding is based on the fact that the proposed rule making merely
updates the rule, by requiring that petitioners filing an appea with the
board provide the board with a correct mailing address and telephone
number, and to standardize the form and content of the caption to a
petition. It is apparent from the nature and purposes of the proposal that it
will not have an impact on jobs and/or employment opportunities. Because
this proposal merely updates the rule to require that petitioners provide
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their correct mailing address and telephone number to the board and
standardize the form and content of the caption to a petition, it is reasona-
bleto expect that the rule will not have asubstantial adverse impact, if any,
on jobs and employment opportunities.

| nsurance Department

EMERGENCY
RULE MAKING

Standards for the Use of Credit Information to Underwrite and
Rate Personal Lines|nsurance

I.D. No. INS-23-05-00009-E
Filing No. 565

Filing date: May 23, 2005
Effective date: May 23, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Addition of Part 221 (Regulation 182) to Title 11 NY CRR.
Statutory authority: Insurance Law, sections 201, 301 and art. 28
Finding of necessity for emergency rule: Preservation of general wel-
fare.

Specific reasons underlying the finding of necessity: Article 28 of the
Insurance Law, which goes into effect on April 23, 2005, requires an
insurer that uses credit information to underwrite or rate risks for persona
lines insurance to comply with certain requirements and limitations. Chap-
ter 215 of the Laws of 2004, which enacted Article 28, requires the
Superintendent to promulgate regulations necessary to effectuate the pro-
visions of Article 28.

It is essentia that this regulation be promulgated on an emergency
basisto assure that consumers are afforded certain protections with respect
to the use of credit information by an insurer in connection with personal
linesinsurance. Therefore, it isessential that insurers be made aware of the
limitations upon and requirements for the use of credit information in the
underwriting and rating of personal lines insurance as soon as possible.
Insurers that use such information are required to file scoring models (or
other scoring processes) with the Superintendent. Insurers must be given
sufficient timeto review the requirements with respect to such filings prior
to the date Article 28 becomes effective.

For the reasons cited above, this regulation is being promulgated on an
emergency basis for the preservation of the general welfare.

Subject: Standardsfor the use of credit information to underwrite and rate
personal linesinsurance.

Purpose: To establish limitations upon, and requirements for, the permis-
sible use of credit information by insurers to underwrite and rate risks for
personal lines insurance business.

Substance of emergency rule: Section 221.0 provides that Chapter 215
of the Laws of 2004 added new Article 28 to the Insurance Law. Article 28
establishes limitations upon, and requirements for, the permissible use of
credit information by insurers doing business in this State to underwrite or
rate risks for personal lines insurance business.

Section 221.1 provides that this regulation applies to the use of credit
information to underwrite and rate persona lines insurance policies ap-
plied for, or renewed, on or after April 23, 2005. It also provides that this
regulation or Article 28 will not alter the requirements or limitations
contained in the Insurance Law, Title 11 of the NY CRR, or the rules of the
New York Automobile Insurance Plan or the New York Property Insur-
ance Underwriting Association.

Section 221.2 provides definitions applicable to the regulation.

Section 221.3 provides prohibitions on the use of credit information
and permissible use of credit information.

Section 221.4 provides the requirements for obtaining current credit
information.

Section 221.5 provides standards for the disclosure of the use of credit
information in the underwriting and rating of personal lines insurance
policies.

Section 221.6 provides standards for notification when an insurer takes
an adverse action based upon credit information.

Section 221.7 provides for dispute resolution and error correctionif itis
determined that the credit information used by an insurer to underwrite or
rate a current insured was incorrect or incomplete.

Section 221.8 provides standards for thefiling of credit scoring models
(or other scoring processes) and revisions thereto, to the superintendent.

Section 221.9 provides standards for filings by the insurer.

Section 221.10 provides that an insurer that uses credit information in
the underwriting and rating of persona lines insurance is required to
complete and submit to the superintendent an Insurer Credit Information
Compliance Certification. The Insurer Credit Information Compliance
Certification shall bein aform prescribed by the superintendent.

This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt this emergency rule as a permanent rule and
will publish anotice of proposed rule making in the State Register at some
future date. The emergency rule will expire August 20, 2005.

Text of emergency ruleand any required statements and analyses may
be obtained from: Mike Barry, Insurance Department, 25 Beaver St.,
New York, NY 10004, (212) 480-5265, e-mail: mbarry @ins.state.ny.us
Regulatory Impact Statement

1. Statutory authority: Sections 201 and 301 of the Insurance Law, and
Article 28 of the Insurance Law, as enacted by Chapter 215 of the Laws of
2004. Sections 201 and 301 authorize the Superintendent to prescribe
regulations interpreting the Insurance Law as well as effectuating any
power granted to the Superintendent under the Insurance Law and to
prescribe forms or otherwise make regulations. Article 28, as enacted by
Chapter 215 of the Laws of 2004, establishes limitations upon, and require-
ments for, the permissible use of credit information by insurers doing
businessin this State to underwrite and rate risks for personal lines insur-
ance business. Further, the Superintendent is directed to provide, by regu-
lation, rules governing the use of credit information.

2. Legidlative objectives: The Legidature, in enacting Chapter 215 of
the Laws of 2004, wanted to assure that consumers are afforded certain
protections with respect to the use of credit information for persona lines
insurance. The Superintendent was directed to promulgate a regulation to
establish limitations on, and requirements for, the permissible use of credit
information by insurers doing business in this State to underwrite and rate
risks for personal lines insurance business.

3. Needs and benefits: Most insurers currently use credit informationin
the underwriting and initial tier placement of consumers for personal lines
insurance. The purpose of this regulation isto establish rules to implement
the provisions of Article 28. In accordance with Article 28, the regulation
establishes and clarifies limitations upon, and requirements for, the per-
missible use of credit information by insurers doing businessin New Y ork
State to assure that consumers are afforded certain protections when credit
information isused to underwrite and rate risks for personal linesinsurance
business. The regulation clarifies prohibited and permitted uses of credit
information in the underwriting and rating of personal linesinsurance. The
regulation sets forth whose credit information can be used, the form of the
disclosure of the use of credit information and when the disclosure must be
provided. The regulation sets forth standards for the notification when an
insurer takes an adverse action based upon credit information. The regula-
tion also requires an insurer to take corrective action within thirty days
after it receives notice that the insured has obtained a determination pursu-
ant to the process for dispute resolution and error correction under the
federal Fair Credit Reporting Act that the credit information used by the
insurer was incorrect or incomplete. The regulation also establishes rules
for, and provides guidance to, insurers when filing their credit information
requirements with the Superintendent.

4. Costs: This rule imposes no compliance costs on state or local
governments. There will be no additional costs incurred by the Insurance
Department. This rule does not impose additional costs upon insurers. If an
insurance producer or other entity has been designated by the insurer to
issue disclosure notices and adverse action notices, the insurance producer
or other entity will incur additional costs in producing and mailing these
documents. However, the designation of an insurance producer or other
entity for this purpose is optional, not mandatory, on the part of the insurer
and presumably such arrangements will be subject to a contractual agree-
ment between an insurer and its insurance producer(s) or other entities and
will be used when it has an overall cost benefit. The notification require-
ments and submission of filings are required by the statute and the regula-
tion is only implementing the statutory requirement.

5. Loca government mandates: None.

6. Paperwork: Paperwork associated with the submission of afiling by
an insurer should aready be in place. The insurer is required to complete
an Insurer Credit Information Compliance Certification for the scoring
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model (or other scoring processes) filing and any filing of revisions
thereto. Also, the insurer is required to maintain records that the disclo-
sures of the use of credit information and adverse action notifications have
been provided to the consumer. Where an insurance producer or other
entity has been designated by the insurer to issue disclosure notices and
adverse action notices, the insurance producers or other entities will incur
additional paperwork necessary to insure that the insurer isin compliance
with the notice and record retention requirements.

7. Duplication: None.

8. Alternatives: There are several provisions of the rule for which
aternatives were considered by the Department, as follows.

An insurer who chooses to consider, for any given program of insur-
ance, an absence of credit information or an inability to calculate an
insurance score to underwrite or rate risks must choose one of the three
options specified in Section 2803(e) of the law to apply to al of the
consumersin that program of insurance who have no credit information or
whose insurance score cannot be calculated. The three options have been
incorporated into the rule. The language used in Section 221.3(a)(5)(iii) of
the rule clarifies the parameters of the third option which requires that a
filing be made with, and be subject to the prior approval of, the Superinten-
dent, with respect to an individual consumer. An aternative that has been
suggested by some insurersisto permit such afiling to be made for aclass
of insureds. The Department considered this approach but rejected it be-
cause the law contemplates that such filing be made as to “the consumer”
and not to aclass of consumers. To further demonstrate the intention of the
law not to treat all insureds who have no credit information or an insurance
score as a class, Section 2802(d) prohibits an insurer from taking an
adverse action against a consumer solely because he or she does not have a
credit card account. Clearly, such insureds would fall into a “class’ of
insureds that could be defined as having an absence of credit information
or an inability to calculate an insurance score but such a class would be
violative of Section 2802(d) of the law.

Section 2802(g) of the law gives an insured, where an insurer has
chosen to use credit information the right to request, not more often than
once every 36 months, that the insurer re-underwrite and re-rate the policy
based upon a current credit report or insurance score. Section 221.4(b)(1)
of the rule requires that the insurer make any necessary adjustments effec-
tive as of the date of the updated report or score. An alternative that has
been suggested by the industry is that the insurer be permitted to delay
implementation of the re-underwriting and re-rating until the next policy
renewa date. The Department considered this approach but rejected it
because the law does not provide that re-underwriting and re-rating can be
delayed until some future date. It is clear that the Legidative intent was
that the remedy be implemented as soon as possible in order to immedi-
ately provide theinsured with an opportunity to get alower premium based
on current credit information.

The rule requires the submission of an Insurer Credit Information
Compliance Certification for the scoring model (or other scoring
processes) filing and any filing of revisions thereto. Thiswill facilitate the
review of thefilings and enhance compliance with the statute and rule. The
alternative of not requiring an Insurer Credit Information Compliance
Certification was considered and rejected because it would provide the
Department less assurance that insurers are complying with the law and
increase the time needed to review scoring model filings and might result
in the need for more market conduct reviews.

9. Federal standards: The provisions of the federal Fair Credit Report-
ing Act referred toin Article 28 of the Insurance Law arealsoreferredtoin
the regulation.

10. Compliance schedule: The effective date of the enabling legisa
tion, Chapter 215 of the Laws of 2004, is April 23, 2005. Pursuant to the
law, insurers are required to file their scoring models (or other scoring
processes) with the Superintendent. The Regulation further provides that
on or after August 15, 2005 insurers shall file their scoring models (or
other scoring processes) at least 45 days prior to use.

Regulatory Flexibility Analysis

The Insurance Department finds that this rule would not impose report-
ing, recordkeeping or other requirements on small businesses. The basis
for this finding is that this rule is directed to property/casualty insurance
companies licensed to do business in New Y ork State, none of which fall
within the definition of “small business”.

The Insurance Department has reviewed filed Reports on Examination
and Annual Statements of authorized property/casualty insurers and be-
lieves that none of them would fall within the definition of “small busi-
ness’ contained in section 102(8) of the State Administrative Procedure
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Act, because there are none which are independently owned and have
under 100 employees.

The Insurance Department finds that this rule will not impose report-
ing, recordkeeping or other compliance requirements on local govern-
ments. The basis for this finding is that this rule is directed at insurance
companies, none of which are local governments.

Rural Area Flexibility Analysis

1. Types and estimated numbers of rural areas. This rule applies to
property/casualty insurers licensed to do businessin New York State. The
insurers do business in every county in this state including rural areas as
defined under State Administrative Procedure Act Section 102(13).

2. Reporting, recordkeeping and other compliance regquirements, and
professional services: There are requirements for the insurer under certain
circumstances to provide written disclosure of the use of credit information
and adverse action notifications when an adverse action has been taken.
Also, the insurer is required to maintain records that the disclosures of the
use of credit information and adverse action notifications have been pro-
vided to the consumer. Where an insurance producer or other entity has
been designated by the insurer to issue disclosure notices and adverse
action notices, the insurance producers or other entities will incur addi-
tional paperwork necessary to insure that the insurer isin compliance with
the notice and record retention requirements.

3. Costs: Regulated persons under these regulations are insurers. Insur-
ance producers or other entities may be designated by the insurer to issue
disclosure notices and adverse notices, in which case the producer or other
entity will incur costs in producing and mailing these documents. How-
ever, the designation of a producer or other entity for this purpose is
optional, not mandatory, on the part of the insurer and presumably such
arrangements will be subject to a contractual agreement and will be used
when it has an overall cost benefit. The submission of filings and notifica-
tion requirements are required by the statute and the regulation is only
implementing the statutory requirement. This regulation has no impact
unique to rural areas.

4. Minimizing adverse impact: Thisrule applies uniformly to regulated
partiesthat do businessin both rural and nonrural areas of New Y ork State.
Thisrule does not impose any additional burden on persons|ocated in rural
areas, and the Insurance Department does not believe that it will have an
adverse impact on rural areas.

5. Rural area participation: This agency action appeared as a proposal
in the Insurance Department’ s January 2005 Regulatory Agenda.

Job Impact Statement

This rule should not have any adverse impact on jobs and employment
opportunities in this state since it merely implements the provisions of
Article 28 of the Insurance Law. The rule sets forth standards that the
insurers must follow when using credit information for underwriting and
rating purposes. The rule also sets forth guidelines that insurers must
follow when submitting filings to the Superintendent.

Office of Mental Health

NOTICE OF ADOPTION

Residential Treatment Facilitiesfor Children and Youth
1.D. No. OMH-12-05-00002-A

Filing No. 569

Filing date: May 24, 2005

Effectivedate: June 8, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of section 584.5(¢) of Title 14 NYCRR.
Statutory authority: Mental Hygiene Law, sections 7.09(b), 31.04(a)(2)
and 31.26(b)

Subject: Residential treatment facilities for children and youth.
Purpose: To continue the temporary increase in the capacity of certain
RTF sto serve the needs of emotionally disturbed children and youth.
Text or summary was published in the notice of proposed rule making,
I.D. No. OMH-12-05-00002-P, Issue of March 23, 2005.

Final rule as compared with last published rule: No changes.
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Text of rule and any required statements and analyses may be
obtained from: Dan Odell, Bureau of Policy, Legislation and Regulation,
Office of Mental Health, 44 Holland Ave., Albany, NY 12229, (518) 473-
6945, e-mail: dodell @omh.state.ny.us

Assessment of Public Comment

The agency received no public comment.

Public Service Commission

NOTICE OF ADOPTION

Request for Rehearing by New York State Gas & Electric
Corporation

I.D. No. PSC-14-04-00011-A
Filing date: May 20, 2005
Effectivedate: May 20, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on May 18, 2005, adopted an order in
Case 03-M-1150 granting in part New Y ork State Electric & Gas Corpora-
tion's (NY SEG) petition for rehearing related to commission order issued
Feb. 4, 2004.

Statutory authority: Public Service Law, sections 5(b), 65, 66 and 70
Subject: Petition for rehearing of the commission’s Feb. 4, 2004 order.
Purpose: To modify the accounting and rate treatment concerning the
sale of NY SEG’s Court St. property.

Substance of final rule: The Commission granted in part a petition for
rehearing of the Commission’s February 4, 2004 Order filed by New Y ork
State Electric & Gas Corporation regarding the $55,172 of acquisition
adjustment (goodwill) attributed to the property located at 267 Court Street
in the City of Binghamton and allowed the $55,172 to continue to be
amortized over forty years, subject to the terms and conditions set forth in
the Order.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS
employer 1D no. or social security no. is required from firms or persons to
be hilled 25 cents per page. Please use tracking number found on last line
of noticein reguests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(03-M-1150SA2)

NOTICE OF ADOPTION

Submetering of Electricity by Brooklyn Law School

I.D. No. PSC-49-04-00002-A
Filing date: May 24, 2005
Effectivedate: May 24, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on May 18, 2005, adopted an order in
Case 04-E-1344 allowing Brooklyn Law School to submeter electricity to
residential tenants at a new residence hall located at 205 State St., New
York, NY.

Statutory authority: Public Service Law, sections 2, 4(1), 65(1), 66(1),
(2), (3), (4), (5), (12) and (14)

Subject: Request for the submetering of electricity.

Purpose: To submeter electricity at a new master-metered residential
building.

Substance of final rule: The Commission approved a request by Brook-
lyn Law School to submeter electricity at anew Residence Hall consisting

of 240 units located at 205 State Street in New York City, located in the
territory of Consolidated Edison Company of New Y ork, Inc.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by caling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or persons to
be billed 25 cents per page. Please use tracking number found on last line
of noticein requests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(g)(ii) of the
State Administrative Procedure Act.

(04-E-1344S5A1)

NOTICE OF ADOPTION

Franchising Process by the Town of Haver straw

I.D. No. PSC-05-05-00012-A
Filing date: May 20, 2005
Effectivedate: May 20, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on April 13, 2005, adopted an order in
Case 05-V-0027 granting the Town of Haverstraw (Rockland County) a
waiver of 9 NYCRR sections 594.1 through 594.4 pertaining to the
franchising process.

Statutory authority: Public Service Law, section 216(1)

Subject: Franchising procedures.

Purpose: To waive certain preliminary franchising procedures.
Substance of final rule: The Commission approved the request of the
Town of Haverstraw (Rockland County) for a waiver of 9 NYCRR Part
594.1 through 594.4 to expedite the franchising process.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by caling (518) 474-2500. An IRS
employer ID no. or social security no. isrequired from firms or persons to
be billed 25 cents per page. Please use tracking number found on last line
of noticein reguests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(05-V-0027SA1)

NOTICE OF ADOPTION

Franchising Procedures by the Village of Grand View-on-Hudson
|.D. No. PSC-06-05-00017-A

Filing date: May 20, 2005

Effectivedate: May 20, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on April 13, 2005, adopted an order in
Case 05-V-0027 granting the Village of Grand View-on-Hudson (Rock-
land County) awaiver of 9 NY CRR sections 594.1 through 594.4 pertain-
ing to the franchising process.

Statutory authority: Public Service Law, section 216(1)

Subject: Franchising procedures.

Purpose: To waive certain preliminary franchising procedures.
Substance of final rule: The Commission approved a request by the
Village of Grand View-on-Hudson (Rockland County) for a waiver of 9
NY CRR Part 594.1 through 594.4 to expedite the franchising process.
Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS
employer ID no. or social security no. isrequired from firms or personsto
be hilled 25 cents per page. Please use tracking number found on last line
of noticein reguests.

Assessment of Public Comment
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An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(05-V-0055SA1)
NOTICE OF ADOPTION

Franchising Procedures by the Village of South Nyack

1.D. No. PSC-06-05-00018-A
Filing date: May 20, 2005
Effective date: May 20, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on April 13, 2005, adopted an order in
Case 05-V-0056 granting the Village of South Nyack (Rockland County) a
waiver of 9 NYCRR sections 594.1 through 594.4 pertaining to the
franchising process.

Statutory authority: Public Service Law, section 216(1)

Subject: Franchising procedures.

Purpose: To waive certain preliminary franchising procedures.
Substance of final rule: The Commission approved a request by the
Village of South Nyack (Rockland County) for awaiver of 9 NY CRR Part
594.1 through 594.4 to expedite the franchising process.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th FI., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or persons to
be billed 25 cents per page. Please use tracking number found on last line
of noticein requests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(05-V-0056SA1)
NOTICE OF ADOPTION

Franchising Procedures by the Village of Upper Nyack

1.D. No. PSC-06-05-00019-A
Filing date: May 20, 2005
Effective date: May 20, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on April 13, 2005, adopted an order in
Case 05-V-0057 granting the Village of Upper Nyack (Rockland County)
a waiver of 9 NYCRR sections 594.1 through 594.4 pertaining to the
franchising process.

Statutory authority: Public Service Law, section 216(1)

Subject: Franchising procedures.

Purpose: To waive certain preliminary franchising procedures.
Substance of final rule: The Commission approved a request by the
Village of Upper Nyack (Rockland County) for awaiver of 9 NY CRR Part
594.1 through 594.4 to expedite the franchising process.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by caling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or personsto
be billed 25 cents per page. Please use tracking number found on last line
of noticein requests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(05-V-0057SA1)

34

NOTICE OF ADOPTION

Franchising Procedures by the Village of EImsford

1.D. No. PSC-06-05-00020-A
Filing date: May 20, 2005
Effective date: May 20, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on April 13, 2005, adopted an order in
Case 05-V-0058 granting the Village of ElImsford (Westchester County) a
waiver of 9 NYCRR sections 594.1 through 594.4 pertaining to the
franchising process.

Statutory authority: Public Service Law, section 216(1)

Subject: Franchising procedures.

Purpose: To alow the Village of ElImsford to waive certain preliminary
franchising procedures.

Substance of final rule: The Commission approved a request by the
Village of Elmsford (Westchester County) for awaiver of 9 NYCRR Part
594.1 through 594.4 to expedite the franchising process.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th FI., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or persons to
be billed 25 cents per page. Please use tracking number found on last line
of noticein requests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(05-V-00585A1)

NOTICE OF ADOPTION

Franchising Procedures by the Town of Clarkstown

I.D. No. PSC-06-05-00021-A
Filing date: May 20, 2005
Effective date: May 20, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on April 13, 2005, adopted an order in
Case 05-V-0059 granting the Town of Clarkstown (Rockland County) a
waiver of 9 NYCRR sections 594.1 through 594.4 pertaining to the
franchising process.

Statutory authority: Public Service Law, section 216(1)

Subject: Franchising procedures.

Purpose: To waive certain preliminary franchising procedures.
Substance of final rule: The Commission approved the request of the
Town of Clarkstown (Rockland County) for a waiver of 9 NYCRR Part
594.1 through 594.4 to expedite the franchising process.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or persons to
be billed 25 cents per page. Please use tracking number found on last line
of noticein requests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(g)(ii) of the
State Administrative Procedure Act.

(05-V-0059SA1)

NOTICE OF ADOPTION

Franchising Procedures by the Village of Irvington
1.D. No. PSC-06-05-00022-A

Filing date: May 20, 2005

Effective date: May 20, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
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Action taken: The commission, on April 13, 2005, adopted an order in
Case 05-V-0060 granting the Village of Irvington (Westchester County) a
waiver of 9 NYCRR sections 594.1 through 594.4 pertaining to the
franchising process.

Statutory authority: Public Service Law, section 216(1)

Subject: Franchising procedures.

Purpose: To waive certain preliminary franchising procedures.
Substance of final rule: The Commission approved a request by the
Village of Irvington (Westchester County) for awaiver of 9 NY CRR Part
594.1 through 594.4 to expedite the franchising process.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by caling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or persons to
be billed 25 cents per page. Please use tracking number found on last line
of noticein requests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(05-V-0060SA 1)

NOTICE OF ADOPTION

M erchant Function Backout Credit and Transition Balancing Ac-
count by The Brooklyn Union Gas Company d/b/a KeySpan En-
ergy Delivery New York

|.D. No. PSC-08-05-00005-A
Filing date: May 18, 2005
Effectivedate: May 18, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on May 18, 2005, adopted an order in
Case 99-G-1469 authorizing the amendments to The Brooklyn Union Gas
Company d/b/a KeySpan Energy Delivery New Y ork (KEDNY') schedule
for gas service—P.S.C. No. 12.

Statutory authority: Public Service Law, section 66(12)

Subject: Merchant function backout credit and transition balancing ac-
count.

Purpose: To extend the merchant function backout credit and transition
balancing account until Nov. 1, 2006.

Substance of final rule: The Commission approved a request by The
Brooklyn Union Gas Company d/b/a KeySpan Energy Delivery New Y ork
to extend its existing Merchant Function Backout Credit and Transition
Balancing Account until November 1, 2006.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by caling (518) 474-2500. An IRS
employer ID no. or social security no. isrequired from firms or persons to
be billed 25 cents per page. Please use tracking number found on last line
of noticein reguests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(99-G-1469SA9)

NOTICE OF ADOPTION

Merchant Function Backout Credit and Transition Balancing Ac-
count by KeySpan Gas East Corporation d/b/a KeySpan Energy
Delivery Long Island

I.D. No. PSC-08-05-00006-A

Filing date: May 18, 2005

Effectivedate: May 18, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on May 18, 2005, adopted an order in
Case 99-G-1469 authorizing the amendments to KeySpan Gas East Corpo-

ration d/b/a KeySpan Energy Delivery Long Island’s (KEDLI) schedule
for gas service—P.S.C. No. 1.

Statutory authority: Public Service Law, section 66(12)

Subject: Merchant function backout credit and transition balancing ac-
count.

Purpose: To extend the merchant function backout credit and transition
balancing account until Nov. 1, 2006.

Substance of final rule: The Commission approved a request by KeyS-
pan Gas East Corporation d/b/a KeySpan Energy Delivery Long Island to
extend its existing Merchant Function Backout Credit and Transition Bal-
ancing Account until November 1, 2006.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by caling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or persons to
be hilled 25 cents per page. Please use tracking number found on last line
of noticein reguests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(99-G-1469SA10)

NOTICE OF ADOPTION

Purchase of ESCOs Accounts Receivablesby Consolidated Edison
Company of New York, Inc.

I.D. No. PSC-10-05-00011-A
Filing date: May 19, 2005
Effectivedate: May 19, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on May 18, 2005, adopted an order in
Case 03-G-1671 alowing Consolidated Edison Company of New York,
Inc. (Con Edison) to revise its gas purchase of receivables program.
Statutory authority: Public Service Law, sections 2, 4, 5, 32, 65 and 66
Subject: Purchase of receivables program.

Purpose: To amend the gas purchase of receivables program.

Substance of final rule: The Commission approved a proposal by Con-
solidated Edison Company of New Y ork, Inc. to amend certain terms of its
gas purchase of receivables program, subject to the terms and conditions
set forth in the Order.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by caling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or persons to
be billed 25 cents per page. Please use tracking number found on last line
of noticein requests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(03-G-1671SA4)

NOTICE OF ADOPTION

Net Metering by Consolidated Edison Company of New York, Inc.
I.D. No. PSC-11-05-00009-A

Filing date: May 20, 2005

Effectivedate: May 20, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on May 18, 2005, adopted an order in
Case 04-E-0917 alowing Consolidated Edison Company of New York,
Inc. (Con Edison) to amend its schedule for electric service—P.S.C. No.
9

Statutory authority: Public Service Law, section 66(12)
Subject: Compliancefiling.
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Purpose: To establish additional metering options for the net metering of
time-of -use photovoltaic residential customers and time-of-use farm waste
customers.

Substance of final rule: The Commission approved a compliance filing
by Consolidated Edison Company of New Y ork, Inc. (Con Edison) pursu-
ant to the Commission’s Order Adopting Net Metering Tariff Provisions
and Requiring Additional Filings, issued December 15, 2004, provided
Con Edison file further revisions, subject to the terms and conditions of the
Order.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th FI., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by caling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or persons to
be billed 25 cents per page. Please use tracking number found on last line
of noticein requests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(04-E-0917SA2)

NOTICE OF ADOPTION

Net Metering by New York State Gas & Electric Corporation

I.D. No. PSC-11-05-00010-A
Filing date: May 20, 2005
Effective date: May 20, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on May 18, 2005, adopted an order in
Case 04-E-0917 allowing New York State Electric & Gas Corporation
(NY SEG) to amend its schedule for electric service—P.S.C. No. 120.
Statutory authority: Public Service Law, section 66(12)

Subject: Compliancefiling.

Purpose: To implement additional metering options for the net metering
of time-of-use photovoltaic residential customers and time-of-use farm
waste customers.

Substance of final rule: The Commission approved a compliance filing
by New York State Electric & Gas Corporation pursuant to the Commis-
sion’s Order Adopting Net Metering Tariff Provisions and Requiring Ad-
ditional Filings, issued December 15, 2004, subject to the terms and
conditions of the Order.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th FI., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or persons to
be billed 25 cents per page. Please use tracking number found on last line
of noticein requests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(04-E-0917SA3)

NOTICE OF ADOPTION

Net Metering by Niagara M ohawk Power Corporation
I.D. No. PSC-11-05-00011-A

Filing date: May 20, 2005

Effective date: May 20, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on May 18, 2005, adopted an order in
Case 04-E-0917 alowing Niagara Mohawk Power Corporation (Niagara
Mohawk) to amend its schedule for electric service—P.S.C. No. 207.
Statutory authority: Public Service Law, section 66(12)

Subject: Compliance filing.

Purpose: To establish additional metering options for the net metering of
time-of-use photovoltaic residential customers and time-of-use farm waste
customers.
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Substance of final rule: The Commission approved a compliance filing
by Niagara Mohawk Power Corporation (Niagara Mohawk) pursuant to
the Commission’s Order Adopting Net Metering Tariff Provisions and
Requiring Additional Filings, issued December 15, 2004, provided Niag-
ara Mohawk file further revisions, subject to the terms and conditions of
the Order.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th FI., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by caling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or persons to
be billed 25 cents per page. Please use tracking number found on last line
of noticein requests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(04-E-0917SA4)

NOTICE OF ADOPTION

Net Metering by Orange and Rockland Utilities, Inc.

|1.D. No. PSC-11-05-00012-A
Filing date: May 20, 2005
Effective date: May 20, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on May 18, 2005, adopted an order in
Case 04-E-0917 allowing Orange and Rockland Utilities (O& R) to amend
its schedule for electric service—P.S.C. No. 2.

Statutory authority: Public Service Law, section 66(12)

Subject: Compliance filing.

Purpose: To establish additional metering options for the net metering of
time-of -use photovoltaic residential customers and time-of-use farm waste
customers.

Substance of final rule: The Commission approved a compliance filing
by Orange and Rockland Utilities (O&R) pursuant to the Commission’s
Order Adopting Net Metering Tariff Provisions and Requiring Additional
Filings, issued December 15, 2004, provided O&R file further revisions,
subject to the terms and conditions of the Order.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th FI., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or persons to
be billed 25 cents per page. Please use tracking number found on last line
of noticein requests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(04-E-0917SA5)

NOTICE OF ADOPTION

Net Metering by Rochester Gas and Electric Corporation
I.D. No. PSC-11-05-00013-A

Filing date: May 20, 2005

Effective date: May 20, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on May 18, 2005, adopted an order in
Case 04-E-0917 allowing Rochester Gas & Electric Corporation (RG&E)
to revise its schedule for electric service—P.S.C. No. 19.

Statutory authority: Public Service Law, section 66(12)

Subject: Compliancefiling.

Purpose: To implement additional metering options for the net metering
of time-of-use photovoltaic residential customers and time-of-use farm
waste customers.

Substance of final rule: The Commission approved a compliance filing
by Rochester Gas & Electric Corporation pursuant to the Commission’s
Order Adopting Net Metering Tariff Provisions and Requiring Additional
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Filings, issued December 15, 2004, subject to the terms and conditions of
the Order.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS
employer ID no. or social security no. isrequired from firms or personsto
be hilled 25 cents per page. Please use tracking number found on last line
of noticein reguests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(g)(ii) of the
State Administrative Procedure Act.

(04-E-0917SA6)

NOTICE OF ADOPTION

Photovoltaic and Wind Generation by Central Hudson Gas &
Electric Corporation

|.D. No. PSC-11-05-00014-A
Filing date: May 18, 2005
Effectivedate: May 18, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on May 18, 2005, adopted an order in
Case 05-E-0241 approving amendments to Central Hudson Gas & Electric
Corporation’s (Central Hudson) tariff schedule, P.S.C. No. 15— Electric-
ity.

Statutory authority: Public Service Law, section 66(12)

Subject: Tariff filing.

Purpose: To clarify rules regarding photovoltaic and wind generation.
Substance of final rule: The Commission approved arequest by Central
Hudson Gas & Electric Corporation to clarify the definition of rated
capacity of photovoltaic generation or wind generation required for eligi-
bility under Specia Provision 14.7 under Service Classification No. 14—
Standby Service and to clarify the customers’ maximum demand require-
ments to qualify for service under Specia Provision 14.7.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by caling (518) 474-2500. An IRS
employer 1D no. or social security no. is required from firms or persons to
be hilled 25 cents per page. Please use tracking number found on last line
of noticein reguests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(05-E-0241SA1)

NOTICE OF ADOPTION

New Credit Facility by the New York Independent System
Operator

|1.D. No. PSC-12-05-00007-A
Filing date: May 18, 2005
Effectivedate: May 18, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on May 18, 2005, adopted an order in
Case 05-E-0270 granting New Y ork Independent System Operator, Inc.
(NYSIO) authority to enter into indebtedness for the purchase and im-
provement of real property.

Statutory authority: Public Service Law, section 69

Subject: Approval of anew credit facility.

Purpose: To incur debt for the acquisition of property and for the refur-
bishment of abuilding.

Substance of final rule: The Commission approved with conditions New
York Independent System Operator, Inc.’s request to incur a 20-year
mortgage in the amount of $15,000,000 for the purchase of land and a
building and to incur short-term indebtedness in the amount of

$10,000,000 for renovations and retrofitting, subject to the terms and
conditions set forth in the Order.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS
employer ID no. or social security no. isrequired from firms or personsto
be hilled 25 cents per page. Please use tracking number found on last line
of noticein reguests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(g)(ii) of the
State Administrative Procedure Act.

(05-E-0270SA1)

NOTICE OF ADOPTION

Water Rates and Charges by the Hudson Valley Water Compa-
nies, Inc.

I.D. No. PSC-12-05-00015-A
Filing date: May 23, 2005
Effectivedate: May 23, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on May 18, 2005, adopted an order in
Case 05-W-0262 allowing Hudson Valley Water Companies, Inc. (Hudson
Valley) to amend its tariff schedule, P.S.C. No. 2—Water.

Statutory authority: Public Service Law, section 89-c(10)

Subject: Minor rate filing by Hudson Valley.

Purpose: To increase restoration of service charges.

Substance of final rule: The Commission approved an increase in Hud-
son Valley Water Companies, Inc.’s (Hudson Valley) restoration of ser-
vice charge from $35 to $75 during norma business hours (Monday
through Friday, 8:00 am to 4:00 pm); from $60 to $100 outside of normal
business hours (Monday through Friday) and from $75 to $150 on week-
ends and holidays, provided Hudson Valley file further revisions, subject
to the terms and conditions set forth in the order.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by caling (518) 474-2500. An IRS
employer 1D no. or social security no. is required from firms or persons to
be hilled 25 cents per page. Please use tracking number found on last line
of noticein reguests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(05-W-0262SA1)

NOTICE OF ADOPTION

Rule 11— Service Lines by Niagara M ohawk Power Cor poration
I.D. No. PSC-13-05-00011-A

Filing date: May 18, 2005

Effectivedate: May 18, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on May 18, 2005, adopted an order in
Case 05-G-0292 dlowing Niagara Mohawk Power Corporation (Niagara
Mohawk) to revise its schedule for gas service—P.S.C. No. 219.
Statutory authority: Public Service Law, section 66(12)

Subject: Tariff filing.

Purpose: To establish anew provision to Rule No. 11—service lines.
Substance of final rule: The Commission approved amendments to Ni-
agara Mohawk Power Corporation’s Gas Schedule, P.S.C. No. 219 to add
anew Rule No. 11— Service Line, that would alow a customer to con-
struct that portion of a service line which exceeds the portion that is
constructed by the company at no charge (referred to as “excess service
line").

Final rule compared with proposed rule: No changes.
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Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by caling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or persons to
be billed 25 cents per page. Please use tracking number found on last line
of noticein requests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(05-G-02925A1)

NOTICE OF ADOPTION

Issuance of Securities by Consolidated Edison Company of New
York, Inc.

I.D. No. PSC-13-05-00013-A
Filing date: May 18, 2005
Effective date: May 18, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on May 18, 2005, adopted an order in
Case 05-M-0037 alowing Consolidated Edison Company of New York,
Inc. (Con Edison) to enter into new revolving credit agreements.
Statutory authority: Public Service Law, section 69

Subject: |1ssuance of securities.

Purpose: To issue and sell unsecured debt obligations.

Substance of final rule: The Commission approved arequest by Consoli-
dated Edison Company of New York, Inc. to enter into new revolving
credit agreements for up to $1.5 billion, to issue up to $4.4 billion of new
unsecured debt for traditional utility purposes, and to refinance up to $2.5
billion of existing debt or preferred equity, subject to the terms and condi-
tions set forth in the order.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th FI., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or persons to
be billed 25 cents per page. Please use tracking number found on last line
of noticein requests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(05-M-0037SA1)

NOTICE OF ADOPTION

Transfer of Certain Facilitiesbetween National Fuel Gas Distribu-
tion Corporation and HealthNow New York, Inc.

1.D. No. PSC-13-05-00014-A
Filing date: May 23, 2005
Effective date: May 23, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on May 18, 2005, adopted an order in
Case 05-M-0212 approving a request by National Fuel Gas Distribution
Corporation (National Fuel) to transfer certain property located at 249 W.
Genesee St., Buffalo, NY.

Statutory authority: Public Service Law, section 70

Subject: Transfer of certain National Fuel facilities.

Purpose: To transfer certain property to HealthNow New Y ork, Inc.
Substance of final rule: The Commission authorized the transfer of Na-
tional Fuel Gas Distribution Corporation’s underlying property formerly
used as amanufactured gas plant site and as a service center, located at 249
West Genesee Street in Buffalo to HealthNow New Y ork, Inc.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th FI., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by caling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or persons to
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be billed 25 cents per page. Please use tracking number found on last line
of noticein requests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(05-M-0212SA1)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Pole Attachment Application Feesby InSITE Solutions, LLC
1.D. No. PSC-23-05-00011-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: The commission is considering a complaint filed by
INSITE Solutions, LLC against Orange & Rockland Utilities, Inc. and
Frontier Communications of New York, Inc. regarding pole attachment
application fees.

Statutory authority: Public Service Law, section 119-a

Subject: Pole attachment application fees.

Purpose: To consider a complaint by InSITE Solutions, LLC regarding
application fees for pole attachment.

Substance of proposed rule: The Commission isconsidering acomplaint
filed by InSITE Solutions, LLC against Orange & Rockland Utilities, Inc.
and Frontier Communications of New York, Inc. regarding pole attach-
ment application fees.

Text of proposed rule may be obtained from: Margaret Maguire, Public
Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223,
(518) 474-3204

Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
bany, NY 12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.

Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(04-C-0207SA1)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Interconnection Agreement between Neutral Tandem-New York,
LLC and Time Warner Telecom-NY, L.P.

I.D. No. PSC-23-05-00012-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: The Public Service Commission is considering whether
to approve or reject, in whole or in part, a proposa filed by Neutral
Tandem-New York, LLC and Time Warner Telecom-NY, L.P. for ap-
proval of amutual traffic exchange agreement executed on April 29, 2005.
Statutory authority: Public Service Law, section 94(2)

Subject: Interconnection of networks for local exchange service and ex-
change access.

Purpose: To review the terms and conditions of the negotiated agree-
ment.

Substance of proposed rule: Neutral Tandem-New York, LLC and Time
Warner Telecom-NY, L.P. have reached a negotiated agreement whereby
Neutral Tandem-New York, LLC and Time Warner Telecom-NY, L.P.
will interconnect their networks at mutually agreed upon points of inter-
connection to exchange loca traffic.

Text of proposed rule may be obtained from: Margaret Maguire, Public
Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223,
(518) 474-3204

Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
bany, NY 12223-1350, (518) 474-6530
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Public comment will be received until: 45 days after publication of this
notice.

Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(05-C-0569SA1)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Interconnection Agreement between Warwick Valley Telephone
Company and Cablevision Lightpath, Inc.

I.D. No. PSC-23-05-00013-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: The Public Service Commission is considering whether
to approve or reject, in whole or in part, a proposal filed by Warwick
Valley Telephone Company and Cablevision Lightpath, Inc. for approval
of an interconnection agreement executed on May 16, 2005.

Statutory authority: Public Service Law, section 94(2)

Subject: Interconnection of networks for local exchange service and ex-
change access.

Purpose: To review the terms and conditions of the negotiated agree-
ment.

Substance of proposed rule: Warwick Valley Telephone Company and
Cablevision Lightpath, Inc. have reached a negotiated agreement whereby
Warwick Valley Telephone Company and Cablevision Lightpath, Inc. will
interconnect their networks at mutually agreed upon points of interconnec-
tion to provide Telephone Exchange Services and Exchange Access to
their respective customers. The Agreement establishes obligations, terms
and conditions under which the parties will interconnect their networks
lasting until May 16, 2007, or as extended.

Text of proposed rule may be obtained from: Margaret Maguire, Public
Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223,
(518) 474-3204

Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
bany, NY 12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.

Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(05-C-0600SA1)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Petition for Rehearing by Consolidated Edison Company of New
York, Inc.

I.D. No. PSC-23-05-00014-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: The commission is considering what action it should
take with respect to a petition for rehearing filed by Consolidated Edison
Company of New York, Inc. on May 16, 2005 concerning the commis-
sion’s April 15, 2005 order adopting unbundled rates and backout credits.
Statutory authority: Public Service Law, sections 2, 4, 5, 65 and 66
Subject: To consider whether the company should be permitted to restrict
the eligibility for metering credits to an all-or-nothing proposition and any
related issues.

Purpose: To change some of the terms of the April 15, 2005 order
adopting unbundled rates and backout credits that concern competitive
meter services.

Substance of proposed rule: 1nan order issued April 15, 2005, the Public
Service Commission adopted credits proposed by Consolidated Edison
Company of New Y ork, Inc. for customers who obtain competitive meter-

ing services. However, the Commission did not agree that meter owner-
ship, meter services, and meter data services must al be taken from a
competitive provider before being able to take advantage of any of the
competitive metering credits. Consolidated Edison Company of New
York, Inc. seeks rehearing, claiming the Commission committed an error
of law by departing from previously established state-wide policy set forth
in the Commission-approved Metering Manual that is an addendum to
Consolidated Edison’s electric tariff schedule, P.S.C. No. 9 - Electricity.
Consolidated Edison asks that rehearing on this point be granted and that it
be directed to reverse the tariff changes in its compliance filing that are
inconsistent with existing policy for al electric utilities reflected in the
above-referenced Metering Manual.

Text of proposed rule may be obtained from: Margaret Maguire, Public
Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223,
(518) 474-3204

Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
bany, NY 12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.

Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(04-E-0572SA4)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Initial Tariff Scheduleby Four CornersWater Works Cor poration
I.D. No. PSC-23-05-00015-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: The Public Service Commission is considering whether
to approve or reject, in whole or in part, or modify, Four Corners Water
Works Corporation’s initial tariff schedule, P.S.C. No. 1—Water, to be-
come effective Sept. 15, 2005.

Statutory authority: Public Service Law, section 89-(2)

Subject: Initia tariff schedule—electronic filing.

Purpose: To approve an initia tariff schedule.

Substance of proposed rule: On May 18, 2005, Four Corners Water
Works Corporation (Four Corners or the company) filed an electronic
initial tariff schedule, P.S.C. No. 1 - Water, to become effective September
15, 2005, which sets forth the rates, charges, rules and regulations under
which the company will operate. Four Corners currently has no customers,
but at full development will have 265 customers. The company is located
in the Moore Property Subdivision, a/k/a Four Corners Subdivision, in the
Town of East Fishkill, Dutchess County. Four Corners proposes a quar-
terly service charge of $100 and a metered rate of $4.90 per thousand
gadlons. The tariff defines when a bill will be considered delinquent and
established a later payment charge of 1-1/2 percent per month, com-
pounded monthly and a returned check charge equal to the bank charge
plus a handling fee of $5. The restoration of service charge is $50 during
normal business hours Monday through Friday, $75 outside of normal
business hours Monday through Friday, and $100 on weekends and public
holidays. The company also defines in its tariff the use and associated
charges for fire lines, private fire hydrants and construction water. The
company tariff is available on the Commission’s Home Page on the World
Wide Web (www.dps.state.ny.us) located under the File Room - Tariffs.
The Commission may approve or reject, in whole or in part, or modify the
company’ s request.

Text of proposed rule may be obtained from: Margaret Maguire, Public
Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223,
(518) 474-3204

Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
bany, NY 12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.

Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement
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Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(05-W-0615SA1)

Racing and Wagering Board

EMERGENCY
RULE MAKING

Proposition Wager

1.D. No. RWB-23-05-00002-E
Filing No. 559

Filing date: May 18, 2005
Effective date: May 18, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of sections 4011.25 and 4122.47 of Title 9
NYCRR.

Statutory authority: Racing, Pari-Mutuel Wagering and Breeding Law,
sections 101, 227, 301, 305 and 909

Finding of necessity for emergency rule: Preservation of public safety
and general welfare.

Specific reasons underlying the finding of necessity: New York State
Racing and Pari-Mutuel Wagering and Breeding Law, section 909 isgoing
into effect on Feb. 14, 2005. That statute permits a new type of wager,
called the proposition wager, to be offered in pari-mutuel wagering. The
statute directs the Board to promulgate rules and regulations that will
provide guidelines and make determinations on items such as what classes
of races the wager may be offered in.

Subject: A new type of pari-mutuel wager known as the proposition
wager.

Purpose: To promulgate rules and regulations in accordance with the
statutory directive to implement the statute set forth in Racing Wagering
Pari-Mutuel and Breeding Law, section 909 which permits a proposition
wager to be offered by racing associations or corporations on its own races
and to approve proposition wagers.

Substance of emergency rule: 4011.25 — THOROUGHBRED

4011.25 (E)(2)(f)

4011.25 (E)(2)(q)

4011.25 (E)(2)(h)

4011.25 (E)(3)

4122.47— HARNESS

Wager cancelled and pool refunded where al three fail to finish;
where two out of threefail the interest that finished is considered
the wager winner

Where al three or two are scratched or deemed nonstarters,
wager cancelled/pool refunded; where only one scratched or
deemed nonstarter pool refunded to those with that interest and
wager goes on contested

Head-to-head-to-head is cancelled or no-contest the wager is
cancelled and pool refunded

Permits the track to apply to Board to use different names for the
wagers outlined in these regulations for marketing purposes

4122.47 (A) Board may approve offer of proposition wager

4122.47 (B) Defines proposition wager

4122.47 (C) Sets forth proposition wager approval process as two weeks prior
and content of request

4122.47 (D) Sets forth manner in which odds should be completed and posted
after close of wagering and close of event

4122.47 (E) Sets forth types of proposition wagers that may be offered

4122.47 (E)(1)(a) Head to head horse wager defined

4122.47 (E)(1)(b) Track must identify betting interests offered to Board for
approval twenty-four hours in advance; sets forth additional
requirements for betting interests eligibility

4122.47 (E)(1)(c) Sets forth pool closing time

4122.47 (E)(1)(d) Sets forth manner in which head to head proposition wager pools
are calculated and distributed

4122.47 (E)(1)(e) Identifies status of wager in the event of a dead heat as cancelled
and pool refunded

4122.47 (E)(1)(f) Identified head to head wager status when scratch or non-starter
aswager cancelled and pool refunded

4122.47 (E)(1)(9) Head to head wager cancelled and pool refunded where both fail
to finish

4122.47 (E)(1)(h) Head to head wager cancelled and pool refunded if raceis
cancelled or deemed a “no contest”

4122.47 (E)(2)(a) Head to head to head wager is defined as the interest out of three
separate betting interests in arace that finishes first

4122.47 (E)(2)(b) Sets forth manner in which track must identify wager and get it
approved and give public notice

4122.47 (E)(2)(c) Identifies close of pool time

4122.47 (E)(2)(d) Sets forth manner in which head to head to head proposition
wager pools are calculated and distributed

4122.47 (E)(2)(e) Head to head to head wager cancelled and pool refunded in the
event of asingle dead heat of all three; identifies status of wager
and pool where two out of three are dead heat

4122.47 (E)(2)(f) Wager cancelled and pool refunded where all three fail to finish;
where two out of three fail the interest that finished is considered
the wager winner

4122.47 (E)(2)(9) Where all three or two are scratched or deemed nonstarters,
wager cancelled/pool refunded; where only one scratched or
deemed nonstarter pool refunded to those with that interest and
wager goes on contested

4122.47 (E)(2)(h) Determine when head to head to head wager is cancelled,
declared no-contest or refunded

4122.47 (E)(3) Permits the track to apply to Board to use different names for the

wagers outlined in these regulations for marketing purposes

4011.25 (A) Board may approve offer of proposition wager

4011.25 (B) Defines proposition wager

4011.25 (C) Sets forth proposition wager approval process as two weeks prior
and content of request

4011.25 (D) Sets forth manner in which odds should be completed and posted
after close of wagering and close of event

4011.25 (E) Sets forth types of proposition wagers that may be offered

4011.25 (E)(1)(a) Head to head horse wager defined

4011.25 (E)(1)(b) Track must identify betting interests offered to Board for
approval twenty-four hours in advance; sets forth additional
requirements for betting interests eligibility

4011.25 (E)(1)(c) Sets forth pool closing time

4011.25 (E)(1)(d) Sets forth manner in which head to head proposition wager pools
are calculated and distributed

4011.25 (E)(1)(e) Identifies status of wager in the event of a dead heat as cancelled
and pool refunded

4011.25 (E)(1)(f) Identified head to head wager status when scratch or non-starter
as wager cancelled and pool refunded

4011.25 (E)(1)(9) Head to head wager cancelled and pool refunded where both fail
tofinish

4011.25 (E)(1)(h) Head to head wager cancelled and pool refunded if raceis
cancelled or deemed a*“no contest”

4011.25 (E)(2)(a) Head to head to head wager is defined as the interest out of three
separate betting interests in arace that finishes first

4011.25 (E)(2)(b) Prohibits proposition wager on coupled entries with exception

4011.25 (E)(2)(c) Identifies close of pool time

4011.25 (E)(2)(d) Sets forth manner in which head to head to head proposition
wager pools are calculated and distributed

4011.25 (E)(2)(e) Head to head to head wager cancelled and pool refunded in the
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event of asingle dead heat of all three; identifies status of wager
and pool where two out of three are dead heat

This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt this emergency rule as a permanent rule and
will publish anotice of proposed rule making in the State Register at some
future date. The emergency rule will expire August 15, 2005.

Text of emergency ruleand any required statements and analyses may
be obtained from: Gail Pronti, Racing and Wagering Board, One Water-
vliet Ave. Ext., Albany, NY 12206, (518) 457-8460, e-mail: gpronti@
racing.state.ny.us

Regulatory Impact Statement

1. Statutory Authority: The New York State Racing and Wagering
Board (“Board”) is authorized to promulgate rules pursuant to Racing,
Pari-Mutuel Wagering and Breeding Law (“RPMWBL") Sections 101,
227 and 909. Under Section 101(1), the Board has general jurisdiction over
all horse racing activities and all pari-mutuel thoroughbred racing activi-
ties. Under Section 227(1) the Board is to make rules regulating the
conduct of pari-mutuel wagering. Under Section 909(1)(a) [L. 2004, ¢.373,
Section 2], the Board “ shall promulgate rules and regul ations to administer
the conduct and offering of proposition wagers.”

2. Legidlative Objectives. This amendment advances the legislative
objective of regulating the conduct of pari-mutuel wagering in a manner
designed to maintain the integrity of racing while generating a reasonable
revenue for the support of government.

3. Needs and Benefits: The purpose of this rule making is to promul-
gate new sections of Title 9E N.Y.C.R.R. 4122.47 (harness) and 4011.25
(thoroughbred) that will implement Section 909(1)(a). [Effective February
13, 2005. Expires and deemed repeal ed June 30, 2009, pursuant to L. 2004,
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c. 373, Section 2]. This will be effectuated by inserting new text into
sections 4011.25 and 4122.47 and renumbering the former text in those
sections as sections 4011.26 and 4122.48.

On August 17, 2004, the Legisature passed RPMWBL Section 909
into law. The law became effective on February 14, 2005. Section 909
enables track operators to offer bettors a new type of wager — the proposi-
tion wager.

The object of a proposition wager is for the bettor to choose which
horse, out of two or three, as designated by the track, will finish before the
other horse, or horses no matter what the overal placing of any of the
horses. The proposition wager will be offered either asa“head to head” or
“head to head to head”. In the “head to head”, two horses are the subject of
the proposition wager. The bettor bets which of the two horses will finish
before the other. In the “head to head to head” offering, the bettor must
choose which horse of three will finish before the others.

In devising the rules and regulations, RPMWBL Section 909(1)(a)
instructs the Board to consider: “(i) the class of the race or races that are to
be the subject of the wager; (ii) whether the rules governing the proposition
wager are comprehensible to bettors; (iii) whether the outcome of the
wager is subject to potential manipulation or abuse by third-parties or by
licensees of the board; (iv) the length of time between the time that the bets
are placed and the time that the outcome of the betswill be determined; and
(v) whether authorization of the wager will enhance the best interests of
New York racing, generally.”

The impetus for the enactment of RPMWBL Section 909 was the fact
that in October 2005 the Breeders' Cup is being hosted in New York.
Proposition wagering has traditionally been a hallmark of the Breeders
Cup, aWorld Classracing event in thoroughbred racing. It is beneficial for
New Y ork to offer proposition wager because it provides another interest-
ing betting option for the betting public.

Prior to drafting a proposed set of rules, the Board sought comments
from the industry, reviewed other states' rules and had many internal
discussions amongst staff. The Board concluded that the “ class of race” on
which aproposition wager may be offered should be limited to raceswith a
minimum purse amount of two hundred fifty thousand dollars
($250,000.00) or more. The comments received indicated that the track
operators did not wish to offer proposition wagers on many race dates
outside of Breeders' Cup Day. On that day, the lowest purse amount is
$250,000.00. In addition, the caliber of participant at thislevel of racing is
asophisticated one. The proposition wager would be | ess subject to manip-
ulation at thislevel. In view of this, the $250,000.00 minimum purse race
was established as the class.

The Board aso decided to limit the subject of a proposition wager to
horses, as there were underlying integrity concerns with respect to wager-
ing on ajockey or trainer as the subjects of a proposition wager. Accord-
ingly, the rules permit a proposition wager to only be made on two or three
horses.

The proposed rules also set forth the methods by which atrack operator
must seek approva from the Board to offer the proposition wager; and how
the wager should be advertised to the betting public. The proposed rules
establish parameters for the manner in which the wager pool should be set
up, calculated and distributed. For instance, the distribution issue is ad-
dressed in Sections 4011.25(E)(1)(d) and (E)(2)(d). Those sections refer
back to RPMWBL Section 909(b) because the statute allows the take out
rate to be lowered from the standard fifteen percent to between seven to
fifteen percent upon request by the track operator to the Board.

The rule making also sets forth the manner in which the odds pertaining
to the wager must be posted. It establishes the length of time during which
the outcome of the proposition wager will be determined. It also outlines
when refunds of to the wager are given, such asin instances where ahorse
is scratched or arace is deemed ano contest or cancelled.

In devising these rules, the Board has reviewed the proposition wager
rules of other racing jurisdictions. These jurisdictionsinclude Connecticut,
Illinois, Texas, as well as the model rule of the Association of Racing
Commissioners International. Text of the proposed rule was circulated for
comment to racing officials, industry members and people with regulatory
backgrounds.

Title 9E N.Y.C.R.R. Sections 4011.25 (thoroughbred) and 4122.47
(harness) are needed to enable the Board to carry out its existing supervi-
sory and regulatory responsibilities with respect to the offering of the
proposition wager. They are beneficial because the Board has complied
with the legidative directive by ensuring the rules are comprehensible to
the betting public.

4. Costs. (a) Costs to regulated parties for the implementation of and
continuing compliance with the rule: It is anticipated that minimal costs

will be incurred by the regulated entities. Offering a new type of wager is
something that the track’s totalizator systems can aready accommodate.
Processing this type of wager could be handled by current tote equipment
and staff.

(b) Costs to the agency, the state and local governments for the imple-
mentation and continuation of the rule: None.

(c) The information, including the source(s) of such information and
the methodology upon which the cost analysisis based: See (d) below.

(d) There will be no costs to the agency, as it is a matter of the track
operator implementing minor adjustments, via their totalizator system
operator, to an existing totalizator system.

5. Local Government Mandates: None. See above.

6. Paperwork: None. See above.

7. Duplication: None.

8. Alternatives: The other aternative would be to disregard the legisla-
ture’s directive and not promulgate anything. This is not in compliance
with the statutory mandate. It would also be contrary to the trendsin horse
racing, where the betting public is looking for new types of wagering
opportunities.

9. Federal Standards: None.

10. Compliance Schedule: Thisrulewill be effectiveimmediately upon
filing.

Regulatory Flexibility Analysis, Rural Area Flexibility Analysis and
Job Impact Statement

This proposal does not require a Regulatory Flexibility Statement, Rural
Area Flexibility Statement or Job Impact Statement as the amendment
merely enables the Board to describe the regulatory and technical require-
ments that must be met if a track operator chooses to offer a proposition
wager in accordance with the newly enacted § 909 of the New York
Racing Wagering Pari-Mutuel and Breeding Law. Consequently, as is
apparent from the nature of therule, the rule neither affects small business,
local governments, jobs nor rura areas. The rule proposal pertains to
defining the class of race a proposition wager may be offered in, delineates
the type of interest upon which the wager may be placed and addresses
other housekeeping issues with respect to offering this type of new wager.
Prescribing regulatory requirements associated with a new type of wager
does not impact upon a small business pursuant to such definition in the
State Administrative Procedure Act § 102(8). Nor does it affect employ-
ment. The proposal will not impose an adverse economic impact on report-
ing, recordkeeping or other compliance requirements on small businesses
inrura or urban areas nor on employment opportunities. The rule does not
impose any significant technologica changes on the industry for the rea-
sons set forth above.

NOTICE OF ADOPTION

Bingo Rules and Regulations

I.D. No. RWB-10-05-00003-A
Filing No. 558

Filing date: May 18, 2005
Effectivedate: June 8, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of section 5800.1(q) of Title 9 NYCRR.
Statutory authority: Executive Law, art. 19-b, section 435

Subject: Definition of “occasion” under the board’ s bingo rules and regu-
lations.

Purpose: To establish a minimum number of games offered during a
single bingo occasion; establish aclear definition of asingle occasion only,
and thereby preserve certain tradition socia elements of bingo; ensure
ample bingo card sales to support single-occasion jackpots, and allow
enough time for supervision by inspectors over the conduct of bingo; allow
more flexibility for second and third occasions to alow an organization to
formulate a prize scheme that appeals to a broad spectrum of players; and
require an organization to have a minimum of 10 games for at least one of
the multiple bingo occasions, and allow the organization to offer fewer
games with higher prize amounts at the other successive occasion or
occasions.

Text or summary was published in the notice of proposed rule making,
I.D. No. RWB-10-05-00003-P, Issue of March 9, 2005.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be
obtained from: Mark A. Stuart, Assistant Counsel, Racing and Wagering
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Board, One Watervliet Ave. Ext., Albany, NY 12206, (518) 453-8460, e-
mail: Mstuart@racing.state.ny.us

Assessment of Public Comment

The agency received no public comment.

NOTICE OF ADOPTION

Public Inspection of Records

I.D. No. RWB-10-05-00004-A
Filing No. 560

Filing date: May 18, 2005
Effective date: June 8, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Repea of section 5400.1(i) and renumbering of section
5400.1(j) to 5400.1(i) of Title 9 NYCRR.

Statutory authority: Public Officers Law, 8§ 87(1)(b)

Subject: Public inspection of records.

Purpose: To eliminate the requirement that the board afford reporting
parties the opportunity to protest a FOIL request for records that are
required to be submitted to the board.

Text or summary was published in the notice of proposed rule making,
I.D. No. RWB-10-05-00004-P, |ssue of March 9, 2005.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be
obtained from: Mark A. Stuart, Assistant Counsel, Racing and Wagering
Board, One Watervliet Ave. Ext., Albany, NY 12206, (518) 453-8460, e-
mail: Mstuart@racing.state.ny.us

Assessment of Public Comment

The agency received no public comment.

Department of State

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Education Curriculum for Security and Fire Alarm Installers
I.D. No. DOS-23-05-00010-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: Repeal of section 196.8(b) and addition of new section
196.8(b) to Title 19 NYCRR.
Statutory authority: Genera Business Law, section 69-n(5)
Subject: Education curriculum for security and fire alarm installers.
Purpose: To make the education curriculum lessrigid and less detailed.
Text of proposed rule: Subdivision (b) of 19 NYCRR §196.8 is RE-
PEALED, and anew subdivision (b) is added to read as follows:

(b) The following are the required subjects and hours to be included

courses of study:
MODULE #1 INSTALLATIONS: STANDARDS, CODES AND TECH-
NIQUES
Subject Matter Time
|. STANDARDS AND CODES 1HOUR
I1. NATIONAL ELECTRICAL CODE (NEC) - NFPA 70 4 HOURS
I11. BASC ELECTRICITY 10 HOURS
TOTAL 15 HOURS

FINAL EXAMINATION
MODULE #2 CONTROL PANELSAND ALARM TRANSMISSIONS

Subject Matter Time
|. CONTROL DEVICES 6 HOURS
I1. JOB PLANNING AND RECORD KEEPING 1HOUR
I11. ALARM TRANSMISSIONS 8 HOURS

TOTAL 15 HOURS

FINAL EXAMINATION
MODULE #3 SECURITY SYSTEMS
Subject Matter Time
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I. HISTORY OF ALARM SYSTEMS- LICENSE LAW 5HOURS
I1. MOTION DETECTION 8 HOURS
I1l. PERIMETER SYSTEMS 2.5HOURS
IV. SPECIALTY SYSTEMS 5 HOUR
V. CCTV SYSTEMS 1HOUR
VI. ACCESS CONTROL 1.75 HOURS
VII. FALSE ALARM PREVENTION .75HOUR

TOTAL 15 HOURS

FINAL EXAMINATION
MODULE #4 FIRE TECHNOLOGY
Subject Matter Time

|. FIRE DETECTION AND DETECTOR APPLICATION 1HOUR
I1. FIRE ALARM SYSTEMS 13.5 HOURS
I11. JOB SAFETY 5 HOUR

TOTAL 15 HOURS

FINAL EXAMINATION
Text of proposed rule and any required statements and analyses may
beobtained from: Bruce Stuart, Department of State, Division of Licens-
ing Services, 84 Holland Ave., Albany, NY 12208, (518) 473-2728
Data, views or arguments may be submitted to: Same as above.
Public comment will be received until: 45 days after publication of this
notice.
Regulatory Impact Statement

1. Statutory Authority:

Section 69-0(1)(b) of the General Business Law provides that an appli-
cant for an alarm installer’s license must provide evidence of education
that is satisfactory to the Secretary of State. Accordingly, the Secretary of
State must prescribe by rule and regulation the minimum education that
will be satisfactory. Section 69-n(5) of the General Business Law provides
that the Secretary of State shall have the authority to adopt such rules and
regulations as may be incidental or appropriate to the secretary’s powers
and duties as prescribed by Article 6-D of the General Business Law. The
Secretary of State is further authorized to amend or repeal those rules and
regulation. This proposal amends the existing education qualification for
applicants, and, therefore, is expressly authorized by § 69-n(5).

2. Legidative Objectives:

By enacting Article 6-D of the General Business Law, the Legidature
sought to insure that alarm installers would be qualified by character,
education and knowledge. The qualification for character requires a crimi-
nal history background check. The qualification for education requires
completion of an educational curriculum satisfactory to the Secretary of
State. And, the qualification for knowledge requires that the applicant pass
an examination prepared by the Secretary of State. This proposal revises
the existing, detailed educational-curriculum to make it lessrigid and less
detailed so that schoolswill havetheflexibility to teach new developments
and current practices within broad subject areas. Accordingly, this propo-
sal advances the public policy objectives of Article 6-D of the General
Business Law.

3. Needs and Benefits:

Instructional content must stay current with new standards and new
technologies recognized by the NY S Fire Prevention and Building Code.
The standards and codes referenced in the NYS Fire Prevention and
Building Code are modified nationally on a three year cycle. New York
State in turn changes the Fire Prevention and Building Code on a similar
though less structured cycle. Licensing education and examination ques-
tions should follow the current requirements of the Fire Prevention and
Building Code. The current licensing curriculum was adopted in 1992.
Since that time there have been revisions to Fire Prevention and Building
Code, as well as revisions to the standards and codes referenced therein.
This proposal will permit schools to update their curricula to conform to
the revisions as long as the curricula conforms, in addition, to the broad
subject areas set forth in this proposal.

The benefit of the proposal is an ongoing improvement in the quality of
instruction offered to studentswho are studying to become alarm installers.
For the schools, the proposal will permit the schools to tailor their courses
to keep up with changing technology.

4. Costs:

a. Coststo regulated parties.

The Department does not anticipate that the revisions to the curriculum
will impose any new or additional costs on the schools or students because
the schools are currently teaching many of the new standards and technolo-
gies in addition to the required curriculum. The Department solicited
comments from the schools and alarm associations, State and national, and
asked whether the proposal would impose an new or additional costs on the
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schools or their students. None of the responsesindicated that the proposal
would impose any new or additional costs.

b. Costs to the agency.

The proposed revisions will not impose any new costs on the Depart-
ment of State. The Department of State currently reviews and approves
curricula proposed by the schools. This proposal will not add any new
costs to that process.

The proposal does not affect other State agencies or local governments.

c. Cost information.

The Department solicited comments from the schools and adarm as-
sociations asking whether the proposal would impose an new costs or
compliance burdens on the schools or their students. None of the responses
indicated that the proposal would impose any new or additional costs.

5. Local Government Mandates:

The proposed revisions do not affect local governments.

6. Paperwork:

Schoolswill have to submit new courseswith their new curriculato the
Department of State for approval. The burden on the schools should be
minimal because schools are familiar with the process and because they are
currently required to submit their courses for approval on an annual basis
or as changes are made to previously approved courses.

7. Duplication:

The proposed revisions do not duplicate, overlap, or conflict any other
federal, state local rule or statute.

8. Alternatives:

For the reasons discussed above, the Department considered but re-
jected the option of trying to revise and up-date the current rule, which
details the specifics of the entire 60-hour curriculum.

9. Federal Standards:

There are no federal standards specifying educational qualificationsfor
fire and security alarm installers.

10. Compliance Schedule:

Schools should be able to comply with the revised curriculum immedi-
ately.

Regulatory Flexibility Analysis

1. Effect of rule:

The Department of State has licensed 2,592 security and fire alarm
installers. Most of those licensees are small business. However, the pro-
posed revisions to the qualifying curriculum will affect only new appli-
cants. Three schools have been approved to provide courses on a state-
wide basis. Two of the schools are small businesses. Approximately 552
students took the qualifying course last year.

The proposed revisions do not affect local governments.

2. Compliance requirements:

Schoolswill have to submit new courseswith the new curriculumto the
Department of State for approval. The burden on the schools should be
minimal because schools are familiar with the process since they are
currently required to submit their courses for approval on an annua basis.
Students will take the new course rather than the out-of-date course.

The proposed revisions do not affect local governments.

3. Professional services:

Professional services are not required to comply with the proposed
revisions.

The proposed revisions do not affect local governments.

4. Compliance costs:

The Department does not anticipate that the revisions to the curriculum
will impose any significant costs on the schools. The Department solicited
comments from the schools and asked whether the proposal would impose
an significant new costs on the schools or their students. None of the
responsesindicated that there would be no new or additional costs for their
school or for their students.

The proposed revisions do not affect local governments.

5. Economic and technological feasibility:

Compliance with the proposed revisions will be economically and
technologically feasible.

The proposed revisions do not affect local governments.

6. Minimizing adverse impact:

The proposed revisions will not have any adverse impact on schools or
students.

7. Small business and local government participation:

The Department of State solicited comments from the three schools
that offer security and fire alarm installation courses, as well as national
and state associations of alarm installers. All were in favor of the proposed
change. The proposed revisions were recommended to the Department of
State by the Department’s Security and Fire Alarm Installers Advisory

Committee. The Committeeis comprised of five members from the indus-
try. The Committee members represent small businesses, and four of the
members teach qualifying courses at the approved schoals.

Rural Area Flexibility Analysis

1. Types and estimated numbers of rural areas:

The proposed revisions will apply uniformly throughout the State.

2. Reporting, recordkeeping, and other compliance requirements and
professional services:

The proposed revisions do not impose any reporting, recordkeeping or
other affirmative acts on new applicants or the schools or their students.

Professional services are not required to comply with the proposed
revisions.

3. Costs:

The Department does not anticipate that the revisions to the curriculum
will impose any new or additional costs on the schools. The Department
does not anticipate that the revisions to the curriculum will result in any
increase in the cost of courses for students. The costs are more fully
discussed in section 4 of the regulatory impact statement.

4. Minimizing adverse impact:

The proposed revisions will not have any adverse impact on licensees
inrural aress.

5. Rural area participation:

The proposed revisions have been recommended to the Department of
State by the Department’s Security and Fire Alarm Installers Advisory
Committee, several members of which represent small businesses in rural
areas.

Job Impact Statement

The proposed changes simply revises the existing curriculum. The total
number of hours remains unchanged at 60 hours. The Department of State
does not anticipate any added costs for students or schools. Accordingly,
the proposed changes will not have any adverse impact on jobs or employ-
ment opportunities for students or the schools.

Department of Taxation and
Finance

NOTICE OF ADOPTION

Signature Requirements Applicable to Tax Return Preparers
I.D. No. TAF-14-05-00002-A

Filing No. 568

Filing date: May 24, 2005

Effectivedate: June 8, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of sections 153.6 and 158.12 of Title 20
NYCRR.

Statutory authority: Tax Law, sections 171, subd. First; 658(g) and
697(a)

Subject: Signature requirements applicable to tax return preparers.
Purpose: To remove the manual signature requirement for tax return
preparers from the personal income tax regulations.

Text or summary was published in the notice of proposed rule making,
I.D. No. TAF-14-05-00002-P, Issue of April 6, 2005.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be
obtained from: Diane M. Ohanian, Tax Regulations Specialist 4, Depart-
ment of Taxation and Finance, Bldg. 9, State Campus, Albany, NY 12227,
(518) 457-2254

Assessment of Public Comment

The agency received no public comment.

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Fuel Use Tax
|1.D. No. TAF-23-05-00016-P
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PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: Amendment of section 492.1(b)(1) of Title20NYCRR.
Statutory authority: Tax Law, sections 171, subd. First; 301-h(c);
509(7); 523(b); and 528(a)

Subject: Fuel use tax on motor fuel and diesel motor fuel.

Purpose: To set the salestax component and the composite rate per gallon
of the fuel use tax on motor fuel and diesel motor fuel for the calendar
quarter beginning July 1, 2005, and ending Sept. 30, 2005, and reflect the
aggregate rate per gallon on such fuels for such calendar quarter for
purposes of the joint administration of the fuel use tax and the art. 13-A
carrier tax.

Text of proposed rule: Section 1. Paragraph (1) of subdivision (b) of
section 492.1 of such regulations is amended by adding a new subpara-
graph (xxxix) to read as follows:

Motor Fuel Diesel Motor Fuel
Sales Tax Composite  Aggregate Sales Tax Composite  Aggregate
Component Rate Rate Component Rate Rate
(xxxviii) April - June 2005
121 20.1 35.3 139 219 35.35
(oxix) July - September 2005
14.6 22.6 37.8 15.8 238 37.25

Text of proposed rule and any required statements and analyses may
be obtained from: Diane M. Ohanian, Tax Regulations Specidist 4,
Department of Taxation and Finance, Bldg. 9, State Campus, Albany, NY
12227, (518) 457-2254

Data, views or arguments may be submitted to: Marilyn Katenborn,
Director, Taxpayer Services Division, Department of Taxation and Fi-
nance, Bldg. 9, State Campus, Albany, NY 12227, (518) 457-1153
Public comment will be received until: 45 days after publication of this
notice.

Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because therule
is within the definition contained in section 102(2)(a)(ii) of the State
Administrative Procedure Act.

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Special Requirementsfor Parking Facility Operatorsin New York
County (Manhattan)

I.D. No. TAF-23-05-00017-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: This is a consensus rule making to amend section
538.2(a) of Title 20 NYCRR.

Statutory authority: Tax Law, sections 171, subd. First; 1142, subd. (1)
and (8); 1142-A, subd. (a); 1250 (not subdivided); and L. 2005, ch. 61, part
R

Subject: Specia requirements for vendors making sales of the services of
parking, garaging or storing motor vehiclesin New Y ork County (Manhat-
tan).

Purpose: To make permanent the special requirements concerning Man-
hattan parking facility operators.

Text of proposed rule: Section 1. Subdivision (a) of section 538.2 of the
regulationsis amended to read as follows:

(a) “Applicability.” Parking facility operators which provide parking
services in New York County (Manhattan) are subject to the special
requirementsimposed by section 1142-A of the Tax Law and this Part [for
the period beginning December 1, 1992, and ending November 30, 2004].
Text of proposed rule and any required statements and analyses may
be obtained from: Diane M. Ohanian, Tax Regulations Specidist 4,
Department of Taxation and Finance, Bldg. 9, State Campus, Albany, NY
12227, (518) 457-2254
Data, views or arguments may be submitted to: Marilyn Kaltenborn,
Director, Taxpayer Services Division, Department of Taxation and Fi-
nance, Bldg. 9, State Campus, Albany, NY 12227, (518) 457-1153
Public comment will be received until: 45 days after publication of this
notice.

Consensus Rule M aking Deter mination
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The Department of Taxation and Finance has determined that no per-
son is likely to object to the adoption of this rule as written because it
merely implements a non-discretionary statutory provision enacted on
April 12, 2005, that makes permanent the longstanding enforcement provi-
sions set forth in section 1142-A of the Tax Law with respect to certain
parking facility operators that provide parking services in New York
County (Manhattan). The provisions include the directive to promulgate
regulations to impose certain special requirements concerning such park-
ing facility operators. The provisions originally became effective on De-
cember 1, 1992, and were to sunset first in 1995 and then again in 1999 and
in 2004; however, they were extended in 1995 and 1999 and it was a
reasonable expectation that they would again be extended or eventualy
made permanent.

Subdivision (a) of section 1142-A of the Tax Law, as amended by Part
R of Chapter 61 of the Laws of 2005, reads as follows:

Every person required to collect the taxes described in paragraph six of
subdivision (c) of section eleven hundred five, subdivision (c) of section
eleven hundred seven and paragraph one of subdivision (a) of section
twelve hundred twelve-A of this chapter, in a county with a population
density in excess of fifty thousand persons per square mile in any city in
this state having a population of one million or more, shall be subject to the
requirements set forth in this section, except as otherwise provided herein.

Pursuant to the legidlative directive, this rule simply amends section
538.2(a) of the Department’ s Sales and Use Taxes regulations, Applicabil-
ity, to make permanent the longstanding specia requirements set forth in
Part 538 of such regulations with respect to certain parking facility opera-
torsthat provide parking servicesin New Y ork County (Manhattan).

Job Impact Statement

As aresult of the enactment of Chapter 61 of the Laws of 2005, this
ruleisbeing proposed to make permanent the longstanding specia require-
ments prescribed in Part 538 of the Sales and Use Taxes Regulations with
respect to certain parking facility operatorsthat provide parking servicesin
New Y ork County (Manhattan). Part R of Chapter 61 made permanent the
longstanding enforcement provisions, including the directive to promul-
gate the special requirements of Part 538, that are set forth in section 1142-
A of the Tax Law with respect to such parking facility operators. These
provisions originally became effective on December 1, 1992, and were to
sunset first in 1995 and then again in 1999 and in 2004; however, they
were extended in 1995 and 1999 and were made permanent by Chapter 61
when it was signed by the Governor on April 12, 2005.

Since these provisions and special requirements have been consistently
extended to ensure proper compliance with the collection of sales tax on
parking services in Manhattan and prevent noncompliant parking facility
operators from gaining competitive advantages over compliant ones, it was
a reasonable expectation that they would again be extended or eventually
made permanent. The purpose of thisruleis merely to implement Part R of
Chapter 61 and reflect such permanence. Therefore, a Job Impact State-
ment is not being submitted with the rule because it is evident that the rule
itself will have no impact on jobs and employment opportunities other than
that which has existed for all of the yearsthat the special requirementshave
been in effect.



