
RULE MAKING
ACTIVITIES

Part 400Each rule making is identified by an I.D. No., which consists
LICENSED CASHERS OF CHECKSof 13 characters. For example, the I.D. No. AAM-01-96- (Statutory authority: Banking Law, §§ 37[3], 367, 369, 371, 372)

00001-E indicates the following: Paragraphs (a) and (b) of Section 400.1 of the Superintendent’s Regu-
lations are amended to read as follows:

AAM -the abbreviation to identify the adopting agency (a) Application [form]. No person shall engage in the business of
01 -the State Register issue number cashing checks, drafts or money orders, as principal, broker, agent or

otherwise, for a consideration, without first obtaining a license from the96 -the year
superintendent. This licensing requirement applies whether such activities

00001 -the Department of State number, assigned upon re- are conducted for customers who are natural persons or for any business,
corporation, partnership, limited liability company or partnership, associ-ceipt of notice
ation, or sole proprietorship, or any other entity. Application for a newE -Emergency Rule Making—permanent action not
license or for a change of control of a licensee shall be made upon forms

intended (This character could also be: A for Adop- issued by the superintendent. These forms may be obtained at Banking
Department offices [located at Two Rector Street, 21st Fl., New York, NYtion; P for Proposed Rule Making; RP for Revised
10006 and 194 Washington Ave., Albany, NY 12210.] at the locationsRule Making; EP for a combined Emergency and
specified in Supervisory Policy G-1. For purposes of this Part, the term

Proposed Rule Making; EA for an Emergency Rule person shall include a[n individual,] natural person or a partnership,
corporation, association or any other entity. The term control shall meanMaking that is permanent and does not expire 90
having the power directly or indirectly to direct or cause the direction ofdays after filing; or C for first Continuation.)
the management and policies of a licensee, whether through the ownership
of voting stock of a licensee, the ownership of voting stock of any corpora-Italics contained in text denote new material. Brackets indi-
tion which possesses such power or otherwise and shall be presumed tocate material to be deleted. exist if any person, directly or indirectly, owns, controls, or holds with
power to vote 10 percent or more of the voting stock of any licensee or any
person owning, controlling or holding with power to vote 10 percent or
more of the voting stock of any licensee. 

(b) Application procedure. Completed applications should be delivered
to the Licensed Financial Services Division of the Banking Department [,Banking Department Two Rector Street, 21st Fl., New York, NY 10006.] at the New York City
office location specified in Supervisory Policy G-1. An application for a
new license for a fixed location or for a mobile unit must be accompanied
by a check for the investigation and license fees specified in Banking Law,EMERGENCY
section 367. An application by a licensee to operate a limited station mustRULE MAKING be accompanied by a check for the license and investigation fees required
by Banking Law, section 370. An application for change of control of aLicensed Cashers of Checks
licensee must be accompanied by a check for the investigation fee speci-

I.D. No. BNK-31-05-00004-E fied in Banking Law, section 370-a. In each case, the check must be made
Filing No. 791 payable to the order of “Superintendent of Banks of the State of New
Filing date: July 14, 2005 York”. Applicants for a new license seeking to conduct business under a
Effective date: July 14, 2005 trade name must file a certificate in the office of the county clerk as

required by General Business Law, section 130. A certificate of the countyPURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
clerk stating that such a document has been filed must be submitted with ancedure Act, NOTICE is hereby given of the following action:
application for a new license. Action taken: Amendment of Part 400 of Title 3 NYCRR.

A new Subsection (g) is added to Section 400.1 of the Superintendent’sStatutory authority: Banking Law, sections 37(3), 369, 371 and 372 Regulations as follows:
Finding of necessity for emergency rule: Preservation of general wel- (g) The license of a restricted location authorized pursuant to subdivi-
fare. sion 1 of the Banking Law shall not be affected by a change of control,
Specific reasons underlying the finding of necessity: Chapter 432 of the pursuant to Section 370-a of the Banking Law, pertaining solely to such
Laws of 2004 amended art. 9-A of the Banking Law to provide an appro- restricted location of such licensee, provided that the licensee continues
priate regulatory regime for entities engaged in cashing commercial thereafter to engage at that location in the cashing of checks, drafts or
checks. The amendments to Part 400 are necessary to conform the regula- money orders only for payees that are other than natural persons and
tions governing check cashers to the changes in the law, which were provided further that such license shall bear a legend stating that such
approved on Sept. 14, 2004 and were effective immediately. location is restricted to the cashing of checks, drafts or money orders only
Subject: Licensed cashers of checks. for payees that are other than natural persons.
Purpose: To regulate commercial check cashing. Paragraph (1) of Subsection (a) of Section 400.6 of the Superinten-

dent’s Regulation is amended to read as follows:Text of emergency rule: The title of Part 400 is amended to read as
follows: (a) Every licensee shall:
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(1) Post and display at all times in a conspicuous place on the through the Banking Department in such a manner as to maintain con-
premises the license. [and also] Every licensee that cashes one or more sumer confidence in such business and protect the public interest; that the
checks, drafts or money orders for any payees that are natural persons licensing of check cashers shall be determined in accordance with the
must post the schedule of rates to be charged with respect to such transac- needs of the communities they are to serve; and that it is in the public
tions involving payees that are natural persons. The schedule shall be interest to promote the stability of the check cashing business for the
made of [plastic or metal] durable material, be no less than 30 inches wide purpose of meeting the needs of the communities that are served by check
and 36 inches high with letters at least 3⁄4 inch in size and indicate the fee cashers.” However, the legislation left unamended Banking Law, section
applicable to the full amount of the check to be cashed that corresponds to 370 which permits a licensee to apply to the superintendent for leave to
the amount of the check. The schedule shall indicate the fee that corre- change its place of business to any other location and which does not make
sponds to the amount of the check. The amount of the check shall be set explicit the standards to be applied by the superintendent in granting
forth on the schedule in increments of $25.00 ranging from $25.00 to permission to relocate. A licensee must obtain a new license to conduct
$2,000. The schedule shall also indicate the percentage charge imposed on business at another location. In order to [preserve the bar against issuance
all checks and the minimum charge of $1.00 per check. The schedule shall of new licenses within three-tenths of a mile of existing licensees] promote
be in English and in Spanish and posted in the customer’s area. and maintain the stability of the check cashing business while accommo-

dating the reasonable needs of current licensees to relocate, [and to preventSection 400.12 of the Superintendent’s Regulations is amended to read
evasions of the legislative intent behind chapter 546 of the Laws of 1994,]as follows:
the following standards shall be applied by the superintendent in determin-[The] Except with respect to the cashing of checks, drafts or money
ing whether to approve applications for relocation to any site which isorders for payees of such checks, drafts or money orders that are other
within three-tenths of a mile of another licensed location: than natural persons, [licensee] a licensee shall be permitted to charge or

Paragraph (a) of Section 400.15 of the Superintendent’s Regulations iscollect a fee for cashing a check, draft or money order not to exceed (a) 1.5
amended to read as follows:per centum of the amount of the check, draft or money order, or (b) $1,

(a) No relocation shall be permitted to a site within three-tenths of awhichever is greater. Effective January 1, 2005, and annually thereafter,
mile of another existing licensee location from a location greater thanthe maximum percentum fee specified in clause (a) of this section, shall be
three-tenths of a mile from such existing licensee location [.], unless suchincreased by a percentum amount, based upon an increase in the annual
other existing licensee engages in the cashing of checks, drafts or moneyconsumer price index for the New York—Northern N.J.—Long Island,
orders only for payees of such checks, drafts or money orders that areNY—NJ—CT—PA area for all urban consumers (annual CPI-U), as
other than natural persons at a restricted location authorized pursuant toreported by the Bureau of Labor Statistics of the U.S. Department of Labor
subdivision 1 of Section 369 of the Banking Law or at any other licensedfor the calendar year preceding the year in which such increase is made
location whereat the licensee engages solely in the cashing of checks,compared to such annual CPI-U for the year prior to such preceding year.
drafts or money orders only for payees that are other than natural persons.The maximum percentum fee that may be charged or collected for cashing
This notice is intended to serve only as a notice of emergency adoption.a check, draft or money order pursuant to this section in effect at such time
This agency does not intend to adopt the provisions of this emergency ruleshall be multiplied by such computed percentum amount and the result
as a permanent rule. The rule will expire October 11, 2005.added to such maximum percentum fee. The resulting sum shall be the

revised maximum percentum fee, which shall be posted upon the internet Text of emergency rule and any required statements and analyses may
site of the Banking Department (www.banking.state.ny.us) by the Superin- be obtained from: Sam L. Abram, Secretary to the Banking Board,
tendent not later than forty-five days following the public release of such Banking Department, One State St., New York, NY 10004-1417, (212)
annual index by the U.S. Department of Labor. Such revised maximum 709-1658, e-mail: sam.abram@banking.state.ny.us
percentum fee shall be calculated and posted to the nearest one-hundredth Regulatory Impact Statement
of a percentum. Such revised maximum percentum fee shall be effective 1. Statutory authority:
not later than forty-five days after the Superintendent shall have notified Banking Law Section 37[3] authorizes the Superintendent to require
the Majority Leader of the Senate, the Speaker of the Assembly, and the any licensed casher of checks to make such special reports to her at such
Chairperson of both the Senate and Assembly Committees on Banks of his/ times as she may prescribe. Section 369 describes the circumstances under
her intention to change the maximum percentum fee pursuant to the provi- which the Superintendent shall issue a license to permit the cashing of
sions of Section 372.3 of the Banking Law and shall continue in effect until checks, drafts and money orders at a specified location or in a specified
revised and increased in the next succeeding year based upon an increase area. Section 371 authorizes the Superintendent to make such rules and
in such annual index. If such annual CPI-U does not increase in any one regulations, and such specific rulings, demands and findings, not inconsis-
year, the maximum percentum fee in effect during the year in which the tent with Article 9-A of the Banking Law, as she may deem necessary for
index does not increase shall remain unchanged in the next succeeding the proper conduct of the business authorized and licensed under, and for
year. Nothing herein shall be deemed to prohibit the Superintendent from the enforcement of, that Article. Section 372 authorizes the Superintendent
setting, by regulation, a different maximum percentum fee at any time to establish by regulation the maximum fees which may be charged by a
where the Superintendent shall find that such a fee is necessary and licensed check casher for cashing a check, draft or money order.
appropriate to protect the public interest and to promote the stability of the 2. Legislative objectives:
check cashing industry for the purpose of meeting the needs of the commu- As more fully described in response to Item 3, “Needs and benefits”nities that are served by check cashers. No maximum fee shall apply to the below, the amendments to Part 400 of the Superintendent’s Regulationscharging of fees by licensees for the cashing of checks, drafts or money implement, or conform the regulations of the Banking Department to,orders for payees of such checks, drafts or money orders that are other recently enacted legislation amending the provisions of the Banking Lawthan natural persons. governing check cashers. The objective of this legislation was to provide

Paragraph (3) of Subsection (h) of Section 400.13 of the Superinten- for the regulation of the business of check cashing regardless of whether
dent’s Regulations is amended to read as follows: such check cashing was performed for customers that are natural persons

(3) that the check casher is licensed and regulated by the New York or business or other entities. The amendments to Part 400.6 regarding
State Banking Department located at [Two Rector Street, New York, NY signage requirements for retail check cashing carry out the legislative
10006] the New York City office location specified in Supervisory Policy objective of consumer protection embodied in the provisions of Section
G-1; and 372 of the Banking Law that require a schedule of the fees and charges

Section 400.15 of the Superintendent’s Regulations is amended to read permitted under that section to be conspicuously and continuously posted
as follows: in every licensed location. 

3. Needs and benefits:Background. Chapter 546 of the Laws of 1994 altered the licensing
criteria applicable to check cashers by substantially amending section 369 While the Banking Department has had the authority to regulate check
of the Banking Law to require, among other things, that the superintendent cashers under Article 9-A of the Banking Law, an interpretive policy
determine whether there is a community need for a new licensee in the dating back to the initial regulation of check cashers in 1944 applied such
proposed area to be served and to prohibit entirely the granting of a license regulation only to the cashing of checks for payees that are natural persons
at a location which is less than three-tenths of a mile from an existing (that is, retail or consumer check cashing). However, the Attorney General
licensee. In so acting, the Legislature adopted a specific statutory finding recently issued a formal opinion (#2004-F5) that commercial check
of legislative intent, to wit, “The legislature hereby finds and declares that cashers are subject to licensing and regulation under Article 9-A of the
check cashers provide important and vital services to New York citizens; Banking Law. At about the same time, a grand jury impaneled by the New
that the business of check cashers shall be supervised and regulated York County Supreme Court issued a report calling on the Legislature to
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ensure that commercial check cashers are subject to licensing and regula- may reduce the costs of compliance by specifying only that the signs be
tion. made of a durable material, rather than requiring that they be made of

plastic or metal.In response to these developments, Chapter 432 of the Laws of 2004,
5. Local government mandates:which was approved on September 14, 2004, amended the Banking Law in

relation to the cashing of checks for payees who are other than natural The rule making will not impose any program, service, duty or respon-
persons. The new legislation provides for the regulation of the business of sibility upon any county, city, town, village, school district, fire district or
check cashing by the Banking Department, whether performed for custom- other special district.
ers who are natural persons or business entities. 6. Paperwork:

The changes to Part 400 all implement, or conform the regulations of Under Chapter 432 of the Laws of 2004, the existing licensing and
the Banking Department to, specific changes made by the Legislature in regulatory requirements in Article 9-A apply to commercial check cashers,
Chapter 432, except for certain of the amendments to Part 400.6, which except insofar as they are specifically exempted. These requirements in-
incorporate the provisions of an existing emergency regulation amending clude certain reporting and examination requirements applicable to all
the signage requirements of Part 400.6 (BNK-38-04-00001-E). Specifi- check cashers. In addition, Chapter 432 added a new subsection (7) to
cally: Section 372 of the Banking Law, requiring a licensee to submit to the

Superintendent a copy of any suspicious activity reports or currency trans-Amendments to Section 400.1(a) make it clear that the requirement that
actions reports as are required to be submitted to the federal authorities. any person engaging in the business of check cashing must first obtain a

license from the Superintendent applies whether such activities are con- 7. Duplication:
ducted for customers who are natural persons or for any business or entity. The rule making will not result in duplication, overlap or conflict with

New Section 400.1(g) relates to the requirement in Banking Law Sec- any rules or other legal requirements of the state and federal governments.
tion 369 that no license shall be issued for a location which is closer than While Chapter 432 of the Laws of 2004 added a new subsection (7) to
three tenths of a mile from an existing licensee. Chapter 432 amended Section 372 of the Banking Law, requiring a licensee to submit to the
Section 369 to make it clear that the Superintendent may permit a location Superintendent a copy of any suspicious activity report or currency trans-
to be licensed which is closer than three tenths of a mile from an existing actions report that is required to be submitted to the federal authorities, a
licensee, so long as the newly licensed location is a “restricted location” as licensee may submit a copy of the report filed with the federal authorities
described in subsection 1 of Section 369 of the Banking Law –  that is, a in satisfaction of this requirement.
location which is restricted to the cashing of checks, drafts or money orders 8. Alternative approaches:
only for payees that are other than natural persons. Except as noted with respect to certain of the changes in Part 400.6, the

New Section 400.1(g) makes it clear that this exemption will not be changes in Part 400 are necessary to conform the regulations to the
affected by a change of control of such restricted location, provided that changes in the Banking Law effected by Chapter 432 of the Laws of 2004.
the licensee continues to engage only in commercial check cashing. One alternative would be to take no action; however not conforming the

regulation to the statute was not considered to be a viable alternative. TheAmendments to Section 400.6(a)(1) deal with the requirement that
Banking Department did communicate with the commercial check cashinglicensees post a schedule of rates. These amendments make it clear that the
industry during the process of making recommendations during the legisla-signage requirement applies only to retail check cashers, and that the
tive process leading to the adoption of Chapter 432. posted rate schedule need only cover transactions involving payees that are

natural persons. Consideration was given to leaving the retail check cashing signage
provisions Part 400.6 unchanged. However, as the schedule of permissibleThe amendments to Part 400.6 also incorporate the provisions of a
fees has changed, failing to require changes in the signage would result incurrent emergency regulation amending that section. Previously adopted
inaccurate fee disclosure. Moreover, as noted in “Needs and Benefits”amendments to Part 400.12 of the Superintendent’s Regulations increased
above, it was determined that the need for licensed check cashers to makethe maximum fee that licensed check cashers may charge and provide for
signage changes to reflect the new fee schedule imposed by the previouslyan annual fee adjustment thereafter based on the increase in the consumer
adopted amendments to Part 400.12 meant that simultaneously promulgat-price index for the New York metropolitan area, if any. As a result of the
ing the changes in the signage requirements contained in the proposedamendments to Part 400.12, licensed check cashers need to revise their
amendments to Part 400.6 would provide an opportunity to improve theposted schedules of fees and charges. 
quality of disclosure to customers and provide greater flexibility in signageIn addition to amending the disclosure of the amount of the check
materials without imposing additional costs on licensed entities.cashing fee, the amendment changes the structure of the disclosure to

9. Federal standards:provide more useful information. Previously under Part 400.6, the signage
No minimum standards of the federal government for the same orwas required to disclose the fee charged in five cent increments. As a

similar subject areas will be exceeded by the amendments to Part 400 ofresult, the corresponding check amounts were often atypical amounts.
the Superintendent’s Regulations. The federal government does not licenseUnder the amendment to Part 400.6, the disclosure will be governed by the
or regulate check cashers. amount of the check and the corresponding check cashing fee set forth on

the signage according to the amount of the check in increments of $25.00 10. Compliance schedule:
ranging from $25.00 to $2,000. The schedule will also indicate the percent- The amendments to Part 400 reflect changes to the Banking Law
age charge imposed on all checks and the $1.00 minimum. effected by Chapter 432 of the Laws of 2004. Section 6 of that Chapter

contains certain transitional provisions for the licensing of commercialMoreover, since the fee may change in the future due to increases in the
check cashers. Except as therein provided, check cashers are currentlyConsumer Price Index, the amendment allows signs to be made of durable
required to comply with the statutory changes, which have already comematerial instead of specifying that the signs must be made of plastic or
into effect.metal.

Chapter 432 amended Section 372(1) of the Banking Law to make it Regulatory Flexibility Analysis
clear that while the Superintendent shall establish the maximum fees 1. Effect of Rule
which may be charged by licensees for cashing checks, such maximum The amendments to Part 400 all implement the legislative determina-
fees shall not apply to the cashing of checks for payees that are other than tion, embodied in Chapter 432 of the Laws of 2004, that commercial check
natural persons. The amendments to Part 400.12 provide for a comparable cashers, as well as retail check cashers, shall be subject to licensing and
exception in the relevant regulation. regulation. 

In addition to the foregoing, the amendments revise Part 400.1(a) and The amendments make it clear that the existing regulatory require-
(b) and Part 400.15 to update references to the location of the New York ments applicable to retail check cashers are generally also applicable to
City office of the Department. commercial check cashers. The amendments also reflect the statutory

4. Costs: intent to modify the regulatory scheme applicable to retail check cashers to
Except as noted below, the amendments to Part 400 of the Superinten- accommodate certain unique aspects of commercial check cashing.

dent’s Regulations are not projected to impose any costs on regulated Commercial check cashers service small business entities and are
persons or the state government. themselves small businesses. Customers of commercial check cashers

As noted in “Needs and Benefits” above, licensed check cashers will be typically are such small business entities as construction sub contractors,
required periodically to revise their posted schedule of fees and charges as food and sundry suppliers, and garment industry vendors that receive
a consequence of previously adopted amendments to Part 400.12. No payment in check for goods and services. These businesses many times
additional costs will be incurred in complying with the requirement that the operate on a cash basis, and the commercial check cashers facilitate the
new signs reflect the new disclosure structure. Indeed, the new regulations conduct of these businesses. This service enables owners of such busi-
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nesses to forego the use of fixed banking facilities, which may be far creased services from accountants, attorneys and data processing entities
removed from their place of business and operations, in order to convert in order to meet these requirements.
payment checks to cash. There is no basis upon which to make a meaning- 4. Compliance Costs
ful estimate of the number of small business entities serviced by commer- Since the compliance requirements imposed on commercial check
cial check cashers. cashers are entirely new, such commercial check cashers will experience

With respect to the commercial check cashing entities themselves, increased compliance costs. The amount of such costs will depend on the
there exists no definitive list of such entities, essentially because such ease with which the existing business operations and record keeping sys-
businesses have not heretofore been regulated. The most comprehensive tems of each entity can be adapted to meeting the operational, recordkeep-
list is provided by the Financial Crimes Enforcement Network (FinCEN), a ing and reporting requirements imposed by Article 9-A and Part 400. The
federal regulatory entity within the Department of Treasury dedicated amount of such costs cannot be estimated per entity or in the aggregate.
particularly to enforcement of federal anti-money laundering and related 5. Economic and Technological Feasibility
criminal statutes. Under the US PATRIOT Act requirements, money ser- Commercial check cashers presumably have in place a business opera-vice businesses, such as check cashers, whether or not regulated by any tional infrastructure that includes an electronic data processing and recordfederal or state government, must register with FinCEN. A list provided to keeping capability sufficient to meet federal and state tax reporting re-the Department’s Criminal Investigation Bureau shows 245 entities. This quirements as well as US PATRIOT Act requirements. Thus, while com-number includes numerous markets, pharmacies, and educational facilities pliance with the Part 400 regulatory scheme may require some modifica-in addition to a few entities already licensing as retail check cashers. The tion of existing programs in order to meet the reporting and recordkeepingcommercial and educational entities would not be subject to licensing and requirements, compliance is expected to be technologically and economi-regulation under Part 400 if they cash checks incidental to their businesses cally feasible.and for a fee not exceeding $1 per check. (It is noted, however, that if such

6. Minimizing Adverse Impactretail vendors are engaging in commercial check cashers with supplier
To the extent the amendments to Part 400 modify the current regulatoryvendors that service these industries, and the activity is more than inciden-

scheme, these modifications are made in recognition of certain peculiartal and the fees charged in excess of the exempted maximum fee of $1,
operational characteristics of commercial checking that are not pertinent tothese retail entities may be potentially subject to licensing by the Depart-
retail check cashing or, in the case of the signage amendments to Partment.) Removing these entities from the FINCEN list leaves approxi-
400.6, do address regulatory standards whose modification is of interest tomately 120 entities that indicate either by name they are engaged in check
the retail check cashers. cashing or for which no description of the business activity is provided. (In

The amendments affecting commercial check cashers conform Partcertain instances, these entities may be payment agents for billers and
400 to the statutory modifications to Article 9-A contained in Chapter 432.would be exempt from the licensing requirements pursuant to Article 9-A.)
The statutory amendments accomplish the following: (i) permits bothBased upon Department’s experience from licensing retail check
existing and new commercial check cashing locations that are within 3/10scashers, it may be assumed these commercial check cashing entities are
of a mile of an existing licensed check casher, provided such locationsvirtually all small businesses, constituted as sole proprietorships, partner-
engage only in commercial check cashing; (ii) removes the maximum feeships, Chapter S corporations or limited liability companies or partner-
per check limitation upon the cashing of commercial checks, whether theships. The Department does not believe any of these entities are publicly
cashing is performed by retail or commercial check cashers; (iii) removestraded corporations.
the cap on the amount of a check that may be cashed with respect toIn addition to this relatively identifiable universe, it is noted that
commercial checks and increases the cap amount for retail checks fromhistorically in many instances commercial check cashers have not dealt
$6,000 to $15,000; and (iv) authorizes a temporary license for commercialdirectly with commercial customers, but rather operated through “agents”
check cashers upon initial application to permit such cashers to continue toor series of agents. These agents engage in “intermediate” check cashing,
operate as their applications are processed and prior to the issuance of ataking checks from commercial entities in exchange for the face amounts
permanent license. Finally, since Chapter 432 excludes commercial checksminus a fee, subsequently aggregating the checks, and ultimately cashing
from the maximum fee per check limitation, Part 400 is amended to limitthe checks with a commercial check casher that deposits the checks in a
the signage requirements relating to fees charged by licensed checkbank account. At that moment, the checks first enter the formal bank
cashers only to retail checks. payment and clearance process. How many of these “agents” exist is

7. Small Business and Local Government Participationunknown and cannot be meaningfully estimated at this time. However, the
The Department had numerous discussions with the Financial ServiceDepartment assumes all such agents would be small businesses. Under the

Centers of New York, Inc., the state check casher trade association, whichstatutory requirements, these agents would either need to be licensed as
primarily represents retail but also a certain number of commercial checkcheck cashers or be employed by a licensed check casher.
cashers, during the development of the legislative proposal which becameThe regulatory scheme set forth in the amendments to Part 400 will
Chapter 432. There is no trade association which represents the commer-impose a burden upon commercial check cashers, since these entities have
cial cashers as a group. The Department communicated with a number ofheretofore not been subject to licensing and regulation. However, these
identified commercial check cashers during the two (?) years in which itamendments all implement, or conform the regulations to, specific changes
was developing the legislative proposal in order to determine how themade by the Legislature in Chapter 432. Retail check cashers already
industry operates. In addition, the Department has been contacted byoperate under this same basic regulatory scheme, and the statutory amend-
individual commercial check cashers that were concerned about the poten-ments made by Chapter 432 included provisions intended to accommodate
tial recommendations of a Grand Jury empanelled by the New Yorkunique aspects of commercial check cashing. 
County Supreme Court regarding commercial check cashing and the possi-Certain of the amendments to Part 400 also apply to retail check
ble resulting enforced activities by the New York County District Attor-cashers, including the signage amendments in Part 400.6. However, these
ney. These commercial check cashers expressed an interest in obtainingamendments will not impose any adverse economic impact or reporting,
regulation by the Department. recordkeeping or other compliance requirements on such entities. Indeed,

Because of the need to impose the regulatory regime upon commercialby improving the structure of the required disclosures and providing addi-
check cashers immediately, the Department adopted the amendments totional flexibility regarding signage materials, these amendments provide
Part 400 as an emergency rule. The Department expects that the experiencean economic benefit and reduce regulatory burden.
of check cashers under the emergency rule may lead to further input fromThe amendments to Part 400 will not impose any adverse economic
the commercial check cashing industry during the rule making process.impact, or reporting, recordkeeping or other compliance requirements on

local governments. Rural Area Flexibility Analysis
2. Compliance Requirements A rural area flexibility analysis is not submitted. The amendments to
As noted above, under the amendments to Part 400, commercial check Part 400 will impose no additional regulatory requirements upon public

cashers will be subject to the same licensing and regulation as retail check entities in rural communities.
cashers, except insofar as modifications in the regulatory scheme set forth Upon an examination of the addresses of the commercial check cash-
in Chapter 432 are reflected in the Part 400 amendments. The compliance ing entities culled from the FinCEN list, it appears all such entities are
requirements thus imposed on commercial check cashers are entirely new. located in either large metropolitan areas or small cities of this state. Based

3. Professional Services on the experience of the Department in licensing and regulating retail
Part 400 imposes extensive reporting and record keeping requirements check cashers, in virtually all cases they operate in the same types of urban

upon check cashers. Commercial check cashers may need to obtain in- areas. Therefore, it is anticipated that the emergency rule will not impose
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any additional regulatory requirements upon private entities in rural com- exempts such services from uniform case recording requirements if a
munities. waiver is requested and granted by OCFS. 

Section 432.2 (Responsibilities of the Child Protective Service) Job Impact Statement
The amendment clarifies that identifying information regarding theA job impact statement is not submitted. The imposition of the regula-

reporter and/or source of a report of suspected child abuse or maltreatmenttory regime for licensed check cashers upon currently non-regulated com-
must only be documented in progress notes maintained by the child protec-mercial check cashers can be expected to cause changes in the business
tive service. The amendment clarifies who may perform casework contactsoperations of such cashers and this may affect employment within the
in child protective services cases. industry. However, it is impossible to estimate the number of potential

Section 441.7 (Records and Reports) licensed commercial check cashers at this time, and therefore the size of
The amendment conforms retention standards for foster care cases,the work force in this industry. Consequently, there is no way to meaning-

inspection of records and reports, and access to foster care records byfully estimate the effect of any changes in business operations on employ-
former foster children with standards currently established in Part 428. Thement within the industry.
amendment establishes procedures for the transference, notification andA case in point is the “agent” population, discussed Section 1 of the
plan requirements concerning foster care case records when a voluntaryRegulatory Flexibility Analysis relating to these amendments. The Depart-
agency ceases operation. ment has no data at this time as to how many individuals are engaged in

Section 441.21 (Casework Contacts) this intermediate check cashing activity between commercial customers
The amendment clarifies who may perform casework contacts in fosterand commercial check cashers. Under the amendments to Part 400, all such

care cases.persons would either need to be licensed as check cashers or be employed
Section 465.1 (Child Care Review Service) by a licensed check casher. The extent to which such requirements may
The amendment conforms standards for retention and expungement ofadversely affect the size of the agent population cannot be meaningfully

records with standards currently established in Part 428. estimated.
Section 466.4 (Confidentiality) With respect to existing licensed retail check cashers, the proposed
The amendment amends confidentiality standards to include access toregulations should be economically beneficial and may induce business

foster care records in accordance with Part 428.expansion and job growth.
Final rule as compared with last published rule: Nonsubstantive
changes were made in sections 423.2(b)(2), (3)(i), 423.4(c)(1)(ii),
(ii)(d)(1) and (2); 428.2(g)(2)(i); 428.3(b)(2)(i); 428.5(c)(10);
428.8(b)(2)(i), (ii); 428.10; 432.2(b)(4)(vi); 441.21(b)(1), (3) and (4),
(c)(1), (d)(1) and (e).
Text of rule and any required statements and analyses may beOffice of Children and Family
obtained from: Public Information Office, Office of Children and FamilyServices Services, 52 Washington St., Rensselaer, NY 12144, (518) 473-7793 
Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job Impact Statement
Although non-substantive changes were made to the proposed regulationsNOTICE OF ADOPTION
concerning Uniform Case Records in child welfare cases, those changes do
not require changes to the Regulatory Impact Statement or Summary,Uniform Case Records in Child Welfare Cases
Regulatory Flexibility Analysis, Rural Area Flexibility Analysis or Job

I.D. No. CFS-09-05-00011-A Impact Statement, as originally published. 
Filing No. 788 Assessment of Public CommentFiling date: July 13, 2005

The Office of Children and Family Services (OCFS) received formalEffective date: Aug. 3, 2005 comments from one social services district and a joint letter from both the
chairperson of the Administrative Regulations Review Commission andPURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
the chairperson of the Task Force on New Americans of the New Yorkcedure Act, NOTICE is hereby given of the following action:
State Assembly. Action taken: Amendment of Parts 423 and 428; and sections

1) One comment related to the requirement that in all foster care404.1(d)(2), 432.2(b)(3), 441.7, 465.1 and 466.4 of Title 18 NYCRR.
placement cases, information and documents in the Uniform Case RecordStatutory authority: Social Services Law, sections 20(3)(d), 153-k, 409- (UCR) must include among other items, documentation of immigrationf(1), 427(1) and 446 status. Concern was raised that this could be interpreted to include docu-

Subject: Uniform case records in child welfare cases. mentation of the immigration status of family members other than the
Purpose: To promote better child welfare practices directed toward child foster child. 
safety and expediting permanency outcomes in New York State; and Response: OCFS has revised the language to clarify that the require-
support the Uniform Case Record (UCR) component of CONNECTIONS, ment for documentation of immigration status applies only to the foster
New York’s Statewide Automated Child Welfare Information System child.
(SACWIS). This is a technical, non-substantive change to the regulations.
Substance of final rule: Section 404.1 (Redeterminations of financial 2) One comment related to the standard for mandated preventive ser-
eligibility) vices, as statutorily defined in 409-a of the Social Services Law (SSL), “. .

The amendment changes the time period of the financial redetermina- .that the child is at risk of placement into foster care.” OCFS had added the
tion for a child in receipt of foster care maintenance payments from every qualifier “serious” to modify “risk.” The commenter was concerned that
six months to every 12 months. adding this qualifier might have been done in order to reduce the provision

Part 423 (Preventive Services Regulations) of mandated preventive services.
The amendment clarifies who may perform casework contacts in pre- Response: OCFS did not intend to go beyond the current statutory

ventive services cases. framework and deleted the reference to “serious” but revised the language
Part 428 (Standards for Uniform Case Records) to more accurately reflect the applicable statutory provisions to avoid any

confusion. The amendment simplifies and streamlines recording standards for
This is a technical, non-substantive change to the regulations.children in foster care, families receiving preventive services and families
3) One comment questioned the meaning of the definition of the newin indicated reports of child abuse/maltreatment. The amendment estab-

program choice “Non-LDSS Custody Relative/Resource Placement”, as tolishes a new provision to provide standards regarding access to foster care
whether it related to both court ordered direct placements with a relative/records by adults who were former foster children. The amendment pro-
resource and non-court ordered situations where a child resides with avides for the waiver of authority granted pursuant to Social Services Law
relative. The commenter was concerned about the use of the term “placed”section 153-k to allow a more flexible approach for documenting preven-
for both these situations. In neither case does the social services districttive service cases purchased from a public agency or a private voluntary
have custody of the child. agency, using an alternative evidence-based model of practice, so long as

the substitution contains legally required data and OCFS grants approval. Response: OCFS believes that the definition of the new program choice
The amendment defines “community optional preventive services” and is sufficiently clear. It applies to both court ordered direct placements and
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non-court ordered situations consistent with section 371.12 of the SSL, ° Sections 423.2 and 423.4 regarding preventive cases, section 432.2
which defines the term “place out” to mean the arranging of “free care of a regarding child protective cases and section 441.21 regarding foster
child in a family”. Explanatory materials have been provided to social care cases were amended to conform with the single case planner
services districts and voluntary authorized agencies, including in an OCFS requirement in section 428.2 (c) of the proposed regulations including
administrative directive, 05-OCFS ADM-2. clarifying the allowance of caseworkers (other than case planners) to

perform required casework contacts under the direction of the caseAccordingly, the proposed regulations were not revised.
planner;4) One commenter asked why “certified” was added to the requirement

° Paragraph (2) of subdivision (b) of section 428.3 relating to Planto obtain copies of the foster child’s birth certificate, as this is only needed
Amendment variations was repealed, as it is no longer applicable andfor termination of parental rights (TPR) and adoptions. 
was inconsistent with the requirements in section 428.3(b)(1) that allResponse: OCFS has a strong preference for the obtaining of certified
listed items making up the UCR, including the Plan Amendment, be incopies of a foster child’s birth certificate as early as possible when a child
the form and manner prescribed by OCFS; andcomes into foster care so there is not a delay in a subsequent TPR or

° The newly renumbered paragraph (5) of subdivision (a) of the newlyadoption proceedings. However, because it is not required in all cases, the
renumbered section 428.10 was revised to cross-reference the ex-word “certified” has been deleted from the final regulation. This change in
pungement standard for preventive only cases as referenced in 18no way precludes social services district staff from securing certified birth
NYCRR 466.5, and the sealing standard for adoption records consis-certificates on all foster children.
tent with section 114 of the Domestic Relations Law.This is a technical, non-substantive change to the regulations.

5) One commenter asked for clarification of the term “alternative
placement setting”, as that term relates to what must be documented in
progress notes for this population and to clarify that certain of the docu-
mentation requirements only relate to children in foster care, i.e., in the
custody of the commissioner of a social services district. Department of EnvironmentalResponse: OCFS has clarified in the final regulation that this section
relates to “children who are not residing with a parent and who are in foster Conservation
care or an alternative placement setting. . .”. This includes situations where
the child is in a “Non-DSS Custody-Relative/Resource Placement.” For
further clarification, OCFS has added the term “as applicable” in describ-
ing the progress notes documentation requirements, as some documenta- PROPOSED RULE MAKING
tion requirements specifically only relate to foster care cases.  HEARING(S) SCHEDULED

This is a technical, non-substantive change to the regulations.
Uniform Procedures6) One comment related to the language used to describe what records a

former foster child may obtain. Concern was raised about granting access I.D. No. ENV-31-05-00006-P
to the “clinical” records of the child’s parents. Questions were raised about

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-whether current statutory provisions authorize access to the “Clinical”
cedure Act, NOTICE is hereby given of the following proposed rule:records of the child’s parents and whether the regulations provide enough

information as to the definition of “social history.” Proposed action: Amendment of Parts 621, 622, 624, 663, 370 series and
Response: OCFS has reviewed section 373-a of the SSL that expressly 380 series of Title 6 NYCRR.

authorizes a foster child to obtain his or her birth parents’ medical history. Statutory authority: Environmental Conservation Law, section 70-
Since the word “clinical” does not appear, OCFS has removed this term 0107.1
from the final regulation. OCFS has further clarified that educational Subject: Uniform procedures.
records referenced in the regulations relate to the former foster child’s Purpose: To clarify the permit application review process and incorporate
educational records. relevant permit program requirements instituted by changes in regulations

These are technical, non-substantive changes to the regulations. or statutes of other programs subject to uniform procedures since the last
OCFS will provide additional guidance to the field about “social histo- amendments; eliminate discrepancies between the uniform procedures reg-

ries” in the form of an Informational Letter to assist social services districts ulations and program regulations and add the permits for discharge and
and voluntary authorized agencies with implementing this provision. disposal of radioactive material to the environment to those programs

7) One commenter asked that the regulations be amended to place the subject to uniform procedures.
responsibility for providing foster care records to the former foster child on Public hearing(s) will be held at: 1:00 p.m., Sept. 20, 2005, at the
the voluntary authorized agency with case planning responsibility. Department of Environmental Conservation, Region 9, Office Conference

Response: OCFS feels that is an issue better addressed through the Rm., 270 Michigan Ave., Buffalo, NY; 1:00 p.m., Sept. 22, 2005, at the
foster care purchase of services contract between a social services district Department of Environmental Conservation Annex, Region 2, Hearing
and a voluntary authorized agency. The social services district, as the case Rm. 106, 11-15 47th Ave., Long Island City, NY; 1:00 p.m., at the
manager, is responsible for meeting the applicable requirements set out in Department of Environmental Conservation, Public Assembly Rm. 129A,
these regulations but may delegate those responsibilities to a voluntary 625 Broadway, Albany, NY; 1:00 p.m. Sept. 28, 2005, at the Department
authorized agency. The process will be increasingly simplified by the use of Environmental Conservation, Region 5, Office Conference Rm., 1115
of the CONNECTIONS system. Rt. 86, Ray Brook, NY; and 1:00 p.m., Sept. 29, 2005, at the Department of

Accordingly, the proposed regulations were not revised. Environmental Conservation, Region 7, Conference Rm., 615 Erie Blvd.,
West Syracuse, NY.8) One commenter asked that the regulations be amended to require

voluntary authorized agencies that are ceasing operation to give the social Accessibility: All public hearings have been scheduled at places reasona-
services district a plan for the maintenance of foster care records regarding bly accessible to persons with a mobility impairment.
children who had previously been in that agency’s care. The regulations, as Interpreter Service: Interpreter services will be made available to deaf
proposed, only provided for a plan to OCFS. The commenter additionally persons, at no charge, upon written request submitted within reasonable
wants the social services district to have a role in reviewing the record time prior to the scheduled public hearing. The written request must be
maintenance plan provided to OCFS. addressed to the agency representative designated in the paragraph below.

Response: OCFS feels that is an issue better addressed through the Substance of proposed rule (Full text is posted at the following State
foster care purchase of services contract between a social services district website: http://www.dec.state.ny.us/website/regs/proposed.html.):
and a voluntary authorized agency. The proposed amendments to Part 621, Uniform Procedures, will change

Accordingly, the proposed regulations were not revised. the order of the regulation to more closely follow the application review
In addition to the formal comments discussed above, OCFS also re- process, add needed definitions, clarify and update procedures for various

ceived some verbal and e-mail questions about various portions of the programs that fall under the auspices of Uniform Procedures, clarify proce-
proposed regulations from staff from some social services districts. Based dures for transferring a permit, clarify how to apply for variances, add
on these questions, the following additional technical non-substantive several minor categories that will save applicants time and money without
changes have been made to clarify the regulations, including conforming impacting the environment, clarify department and applicant responsibili-
language in various other regulatory sections. ties in various stages of the application review process, amend cross
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references to Part 621 that appear in Parts 622, 624, 663, 370 series and process. It will make the regulations easier to read and use. Amendments to
380 series, and update addresses and telephone numbers of regional offices the regulations also clarify various procedural principles and the due
including fax numbers and the department’s website. process rights of applicants and parties with an interest in a pending

application or current permit.Text of proposed rule and any required statements and analyses may
4. Costs:be obtained from: Charles B. Gardner, Department of Environmental

Conservation, Division of Environmental Permits, 4th Fl., 625 Broadway, a. Costs to regulated parties: In most instances costs to regulated parties
Albany, NY 12233, (518) 402-9154, e-mail: cbgardne@gw.dec.state.ny.us will not increase. The procedural framework and time frames contained in

the Uniform Procedures regulations have not changed. Clarification of theData, views or arguments may be submitted to: Same as above.
requirements may in fact help to reduce costs. Applicants will betterPublic comment will be received until: Five days after the last scheduled
understand the elements of a complete application and have an improvedpublic hearing required by statute.
awareness of department review and decision making procedures. ThisAdditional matter required by statute: The amendment of these regula-
should enhance the ability of regulated parties to submit complete applica-tions is an unlisted action pursuant to art. 8 of the Environmental Conser-
tions and to participate in the application review process. Changing somevation Law. A negative declaration has been prepared.
of the major categories to minor will reduce the requirements for publicRegulatory Impact Statement notification thereby saving the applicant publication fees. Any additional

1. Statutory authority: cost incurred by an applicant for expanded public participation in the
The statutory authority for the Uniform Procedure regulations is de- review of an application will be a very small fraction of the overall costs

rived from Article 70 of the Environmental Conservation Law. Specifi- for preparing an application and completing review procedures.
cally, Section 70-0107.1 directs: “The department, after public hearing, b.Costs to the agency: There are no substantive changes to the proce-shall adopt rules and regulations to assure the efficient and expeditious dures utilized in the review of applications for permit or in the decisionadministration of this article.” making responsibilities of the department. There may be some cost savings2. Legislative objectives: to the department as received applications may be of a higher quality

It was the intent of the legislature in adopting the Uniform Procedures requiring fewer incomplete notices and the review of subsequent re-sub-
Act (UPA) to: assure a fair, expeditious and thorough administrative re- missions. Further cost savings may be realized with fewer procedural
view of applications for regulatory permits; make regulatory procedures anomalies occurring that require a redress of the department’s review
uniform; establish reasonable time periods for administrative agency ac- process for individual applications. Costs to the state: There will be no
tion on applications for permits; encourage public participation; and ensure increased costs to the state as a result of amending the Uniform Procedures
a comprehensive project review. regulations. Those state agencies that are required to obtain permits from

3. Needs and benefits: the department are not required to undertake any additional burdens be-
Through the many years of implementation of the Uniform Procedures yond those required of any other applicant. Some savings can be realize

regulation since its inception on November 1, 1977, it has been necessary with the clarifications provided in the regulation making the procedures
to make updates and amendments to the regulation. The changes have been easier to follow. 
in response to developments in regulatory programs affected by UPA, c. Costs to local governments: There will be no increase in costs toamendments to department regulations associated with department review local governments when they have to apply for a permit from the depart-procedures other than UPA, and to update and clarify provisions of the ment for reasons similar to that for state agencies seeking permits.regulation to make it easier for the regulated community to understand its

d.There are no quantifiable costs associated with this rule making. It isresponsibilities and process rights under the regulation. Updates and clari-
anticipated that some time will be saved by having clarified the regulationsfying amendments also help to ensure that department staff implement the
and thereby reducing the number of deficient applications and delays inregulation consistent with its intent and in an appropriate and equitable
review and decision making. Programs and activities governed by Uniformfashion. Such is the case with this proposed rule making; proposed amend-
Procedures vary widely in their nature and complexity. The median num-ments more clearly articulate application requirements, department review
ber of days from receipt of a permit application to a decision on a majorprocedures, and the department’s responsibilities and authorities in re-
project was 169 days over a one year period. The median number of daysviewing applications for permit. 
for a decision on a minor project from receipt of the application during theThe last substantive amendments were made to Part 621 in 1996. Since
same period was 36 days. This time includes the number of days that anthat time other programs in the department have amended their regulations
application was in the hands of the applicant to provide information re-causing some provisions of the permit management system to be incom-
quested in a department Notice of Incomplete Application.patible with these programs. Amendments to Part 621 became necessary to

5. Local government mandates:update the permit application procedures eliminating any conflicting lan-
There are no local government, school district or fire district mandatesguage between the program’s regulations and the application review regu-

associated with this rule making. Local governments must obtain permitslations.
from the department for certain activities that they undertake. No changesThe enabling statutes for Part 380, Permits for Discharge and Disposal
have been made to the existing permitting procedures nor have any addi-of Radioactive Material to the Environment, subject this program to Uni-
tional mandates been placed on local governments by this rule making.form Procedures. Although permit applications for the radiation program

6. Paperwork:are administered pursuant to Uniform Procedures, the program has not
This rule making does not incorporate any new reporting requirements,specifically been listed as a Uniform Procedures Program in Part 621. This

forms or other paperwork. The rule making will reduce the number ofrule making will add the radiation program to the listing of those programs
incomplete notice and newspaper notices for activities that do not generatesubject to Uniform Procedures.
public comment.When first adopted Part 621 separated applications for various activi-

7. Duplication:ties into major and minor categories. The primary basis for the decision to
Other state administrative agencies have similar Uniform Procedureshave two categories of permits was the likelihood that an activity would

regulations, based on their enabling statutes, that apply to that agency’sadversely impact the environment and the amount of public concern antici-
permit application review. Where the department has overlapping jurisdic-pated for certain activities. Those activities with little or no adverse impact
tion with other state agencies, protocols have been implemented to facili-potential and of little public interest were categorized as minor projects, all
tate the administration and review of permit applications. The departmentothers were major. Years of experience with permitting these various
has also developed protocols with federal agencies having similar jurisdic-categories of activities has shown that certain projects are of little interest
tions in program areas subject to Uniform Procedures. This rule makingto the public and few environmental problems are experienced when these
will not change any of the existing procedures or protocols that serve toprojects are undertaken in conformance with standard permit conditions
resolve any duplication that exist between the department and other state orestablished for such activities. After careful evaluation by the programs
federal agencies nor does it implement any new duplicate functions.responsible for the permitted activities it was decided that the administra-

8. Alternatives:tive assignments of major on some activities could now be classified as
minor. The reassignment of categories will facilitate the application pro- The only other alternative considered was not to do this rule making.
cess for these types of activities without compromising the environmental This alternative was not selected since Part 621 would remain in conflict
review. with other program regulations that had been changed previously. Failing

The overall numbering of the regulation has been changed. This num- to update and clarify the regulations will maintain the present status of
bering change was done to allow the various sections of the regulation to incomplete information and ambiguity that impedes users of the regulation
more closely represent the flow of the application review and permitting both inside and outside the agency.
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9. Federal standards: The department has posted these amendments on its web site at http://
www.dec.state.ny.us/website/regs/proposed.html and provided copies toThere are no federal standards involved in this rule making.
the Association of Towns, the New York State Builders Association and

10. Compliance schedule: the New York State Business Council, among others, for comment.
This regulation will require full compliance immediately upon becom- Rural Area Flexibility Analysis

ing effective. However, existing applications for permits issued by the
1. Types and estimated numbers of rural areas:department are currently in compliance with this regulation. This rule

making will not impose any additional or different compliance require- These amendments will apply to all rural areas in New York State.
ments. There are no requirements or provisions that are unique to rural areas or

that place more responsibilities on applicants in rural areas as compared toRegulatory Flexibility Analysis
those in other parts of the state with differing land use and population

1. Effect of rule: characteristics.
This rule making will affect small businesses such as contractors, 2. Reporting, recordkeeping, other compliance requirements, and pro-

farmers, certain commercial operations and other small businesses who fessional services:
must obtain permits from the Department of Environmental Conservation

The proposed amendments to the Uniform Procedures regulations do(department) for activities regulated under the Environmental Conserva-
not require any reporting, recordkeeping or other compliance requirementstion Law. It will also effect local governments involved in activities requir-
specific to rural areas. The amendments do not require the services ofing a permit from the department. The changes to the regulations are
professionals for compliance beyond those that might currently be neededintended to facilitate the application process by clarification of the regula-
for preparation of an application for a permit. In fact, clarification of thetions. Certain categories of activities that were designated major have now
regulations and changing some activities from the major to minor categorybeen categorized as minor since years of experience have shown that these
will benefit applicants in rural areas as numerous activities involvingactivities do not generate public comment or result in significant environ-
regulated streams and freshwater wetlands are located in rural areas.mental impacts. These category changes will reduce the time period be-

3. Costs:tween application and final decision for a permit, it will also eliminate the
need for the applicant to publish notice of these activities in a newspaper This rule making imposes no capitol costs nor any annual costs to the
thereby saving small businesses and local governments time and money. public or private sectors in the rural areas of New York State. 
The department will also be adding Radiation Control Permits to the 4. Minimizing adverse impact:
Uniform Procedure regulations. These permits have been processed pursu-

The amendments to this regulation will not have any adverse impactsant to the Uniform Procedures regulations but have not been incorporated
on the rural areas of the state. The amendments will clarify the regulationsinto the text of the regulation. The department receives between three and
to facilitate application preparation and permit application review. Specificfour new applications for Radiation Control Permits a year. Currently,
natural resource permits, that are common in rural areas, have been desig-there are four active permits for radiation control held by small businesses
nated as minor. This re-designation will benefit some applicants in ruralin New York State.
areas.

The department received applications for 14,317 permits under the
5. Rural area participation:purview of Uniform Procedures state-wide in the year 2003. These permits
The department has posted this regulation on its web site at http://were for 10,234 projects, some projects requiring several permits. The

www.dec.state.ny.us/website/regs/proposed.html and copies were distrib-department’s permit tracking system doesn’t allow for small business or
uted to the Farm Bureau, The Association of Towns, the Homebuilders’local governments to be broken out of this total number of permits. Indi-
Association, and the New York State Business Council for comment.viduals and large businesses are also included in this figure. 

2. Compliance requirements: Job Impact Statement
In the event that the department requires expanded public participation Changes to be made to the regulations affect the review and processing of

for a particular application, the small business or local government would applications for permits, some of which are required for activities associ-
have to comply by reaching out to the public. If there is reason to hold a ated with siting and undertaking business endeavors that provide jobs.
hearing on such permit applications, the applicant would have to bear the Procedures related to the processing of permit applications by the depart-
cost of the hearing. ment have been clarified. There are no changes that affect the procedural

framework under which applications for permit are reviewed and no ad-3. Professional services:
justment to time frames under which department decisions are to be made.

These amendments do not require any professional services for small Additionally, there are no infringements on the due process rights of
business or local government compliance. applicants and permittees with respect to department administrative proce-

4. Compliance costs: dures related to application review, permit issuance decision making and
permit content. Therefore, the ability of entities to seek, obtain, and retainThere are no new compliance costs associated with this rule making.
permits associated with business establishment, expansion or modificationAs in the past applicants must notice major projects in local newspaper(s)
are not further burdened by the proposed amendments and there will be noand if a hearing is necessary the applicant must bear the cost of the hearing.
impacts on jobs or employment opportunities in the state. 

5. Economic and technological feasibility:

There are no economic or technological barriers that would prohibit
small businesses or local governments from complying with this rule
making. This regulation does not require any type of technical compliance.
The regulation governs the processing of an application once it has been
received by the department. The existing requirements that an applicant
provide public notice of major projects and bear the cost of a hearing, if Office of General Services
one is necessary, have not been changed by this rule making.

6. Minimizing adverse impact:
This rule making will have no adverse impact on small businesses or

NOTICE OF EXPIRATIONlocal government. It serves to clarify the existing regulation and in certain
instances will reduce the compliance requirements for those activities that

The following notice has expired and cannot be reconsidered unless thewere classified as major but will now be classified as minor. These major
Office of General Services publishes a new notice of proposed rule makingto minor classification changes affect stream disturbance, freshwater wet-
in the NYS Register.lands, and Radiation Control permits. Small businesses and municipalities

often obtain these permits for road improvement, stream bank stabilization Parking Regulations for Office of General Services Parking
and other activities. Minor activities generally do not require public notice Facilities
to be printed in a local newspaper and can be administered in a shorter time
period than and activity classified as major. I.D. No. Proposed Expiration Date

7. Small business and local government participation: GNS-03-05-00007-P January 19, 2005 July 18, 2005
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* * *
A new section 400.10 is added to read as follows:Department of Health Section 400.10 Health Provider Network Access and Reporting Re-

quirements
The operator of a facility shall obtain from the Department’s Health

Provider Network (HPN), HPN accounts for each facility he or she oper-EMERGENCY
ates and ensure that sufficient, knowledgeable staff will be available to and

RULE MAKING shall maintain and keep current such accounts. At a minimum, twenty-four
hour, seven day a week contacts for emergency communication and alertsHealth Provider Network Access and Reporting Requirements for must be designated by each facility in the HPN Communications Direc-

Articles 28, 36 and 40 Facilities tory. A policy defining the facility’s HPN coverage consistent with the
I.D. No. HLT-27-05-00001-E facility’s hours of operation, shall be created and reviewed by the facility

no less than annually. Maintenance of each facility’s HPN accounts shallFiling No. 786
consist of, at a minimum, the following:Filing date: July 13, 2005

(a) sufficient designation of the facility’s HPN coordinator(s) to allowEffective date: July 13, 2005
for HPN individual user application; 

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- (b) designation by the facility operator of sufficient staff users of the
cedure Act, NOTICE is hereby given of the following action: HPN accounts to ensure rapid response to requests for information by the
Action taken: Amendment of sections 400.10, 763.11, 766.9 and 793.1 of State and/or local Department of Health; 
Title 10 NYCRR. (c) adherence to the requirements of the HPN user contract; and
Statutory authority: Public Health Law, sections 2800, 2803, 3612 and (d) current and complete updates of the Communications Directory
4010 reflecting changes that include, but are not limited to, general information
Finding of necessity for emergency rule: Preservation of public health, and personnel role changes as soon as they occur, and at a minimum, on a
public safety and general welfare. monthly basis.

A new subdivision (f) is added to Section 763.11 to read as follows:Specific reasons underlying the finding of necessity: The agency finds
(f) Health Provider Network Access and Reporting Requirements. Thethe immediate adoption of this rule is necessary to preserve the public

governing authority of an agency shall obtain from the Department’shealth, safety and general welfare of the citizens of the State of New York.
Health Provider Network (HPN), HPN accounts for each agency it oper-Compliance with State Administrative Procedure Act, section 202(1)
ates and ensure that sufficient, knowledgeable staff will be available to andwould be contrary to the public interest. This regulation would add a new
shall maintain and keep current such accounts. At a minimum, twenty-fourSection 400.10 of 10 NYCRR and amend Sections 763.11, 766.9, and
hour, seven-day a week contacts for emergency communication and alerts,793.1 of 10 NYCRR to require all facilities defined as a hospital within
must be designated by each agency in the HPN Communications Direc-Public Health Law (PHL) Article 28, home care facilities within Article 36
tory. A policy defining the agency’s HPN coverage consistent with theof the Public Health Law and hospices within Article 40 of the Public
agency’s hours of operation shall be created and reviewed by the agencyHealth Law to establish and maintain a Health Provider Network (HPN)
no less than annually. Maintenance of each agency’s HPN accounts shallaccount with the Department of Health.
consist of, at a minimum, the following:The HPN is a secure web-based application that can be utilized by these

facilities to receive current and up-to-date information as well as to submit (1) sufficient designation of the facility’s HPN coordinator(s) to
data to specialized programs for reporting or surveillance purposes. In allow for HPN individual user application;
times of emergencies or urgent matters, it is imperative that these facilities (2) designation by the governing authority of an agency of sufficient
receive from the department and submit to the department information in a staff users of the HPN accounts to ensure rapid response to requests for
rapid, efficient manner. The HPN, a free service, is the best means to information by the State and/or local Department of Health;
ensure a rapid, efficient exchange of information. Current methods of (3) adherence to the requirements of the HPN user contract; and 
accessing and distributing information utilizing telephone, fax and e-mail (4) current and complete updates of the Communications Directory
have yielded sporadic results. reflecting changes that include, but are not limited to, general information

This problem was recently highlighted by the current and ongoing and personnel role changes as soon as they occur, and at a minimum, on a
influenza crisis as the department was determining the availability and the monthly basis. 
need for influenza vaccine throughout the State. There will be a need for A new subdivision (o) is added to Section 766.9 to read as follows:
frequent updates to the State to quickly determine where the need is and (o) Health Provider Network Access and Reporting Requirements. The
where the vaccine is available. The vaccine shortage is only one reason that governing authority or operator of an agency shall obtain from the De-
this regulation is needed. Any emergency affecting these facilities whether partment’s Health Provider Network (HPN), HPN accounts for each
locally, regionally, or Statewide will need to be evaluated as soon as agency that it operates and ensure that sufficient, knowledgeable staff will
possible to permit the department to allocate resources and direct them to be available to and shall maintain and keep current such accounts. At a
where they are most needed. New York has experienced various emergen- minimum, twenty-four hour, seven-day a week contacts for emergency
cies affecting these facilities in the recent past. The September 11, 2001 communication and alerts, must be designated by each agency in the HPN
terrorist attacks, the August 2003 blackout and any weather related situa- Communications Directory. A policy defining the agency’s HPN coverage
tions such as snow and ice storms, hurricanes and heat waves have all had consistent with the agency’s hours of operation shall be created and
an impact on the State’s health care facilities. The HPN will be the best reviewed by the agency no less than annually. Maintenance of each
means for the department to communicate with these facilities to deter- agency’s HPN accounts shall consist of, at a minimum, the following:
mine the best approach for handling such emergencies in the future. (1) sufficient designation of the agency’s HPN coordinator(s) to
Subject: Health provider network (HPN) access and reporting require- allow for HPN individual user application;
ments for arts. 28, 36 and 40 facilities. (2) designation by the governing authority or operator of an agency
Purpose: To require arts. 28, 36 and 40 facilities to establish and maintain of sufficient staff users of the HPN accounts to ensure rapid response to
HPN accounts with the Department of Health, for the purpose of exchang- requests for information by the State and/or local Department of Health;
ing information with the DOH in a rapid, efficient manner in times of (3) adherence to the requirements of the HPN user contract; and 
emergencies or urgent matters. (4) current and complete updates of the Communications Directory
Text of emergency rule: The table of contents for Part 400 is amended to reflecting changes that include, but are not limited to, general information
read as follows: and personnel role changes as soon as they occur, and at a minimum, on a

PART 400 monthly basis. 
ALL FACILITIES—GENERAL REQUIREMENTS A new subdivision (n) is added to Section 793.1 to read as follows:

(Statutory authority: Public Health Law, Sections 2800, 2803) (n) Health Provider Network Access Reporting Requirements. The
Sec. governing authority of a hospice shall obtain from the Department’s
400.1 Title and applicability Health Provider Network (HPN), HPN accounts for each hospice it oper-

* * * ates and ensure that sufficient, knowledgeable staff will be available to and
400.10 [RESERVED] Health Provider Network Access and Reporting shall maintain and keep current such accounts. At a minimum, twenty-four

Requirements hour, seven-day a week contacts for emergency communication and alerts,
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must be designated by each hospice in the HPN Communications Direc- The HPN is a secure web-based application that can be utilized by these
tory. A policy defining the hospice’s HPN coverage consistent with the facilities to receive current and up-to-date information as well as submit
hospice’s hours of operation shall be created and reviewed by the hospice data to specialized programs for reporting or surveillance purposes. In
no less than annually. Maintenance of each hospice’s HPN accounts shall times of emergencies or urgent matters, such as disease outbreaks, it is
consist of, at a minimum, the following: imperative that these facilities receive from and submit to the Department

information in a rapid efficient manner. The HPN, a free service, is the best(1) sufficient designation of the hospice’s HPN coordinator(s) to
means to ensure a rapid, efficient exchange of information.allow for HPN individual user application;

Needs and Benefits:(2) designation by the governing authority of the hospice of sufficient
In 1996 the New York State Department of Health (NYSDOH) estab-staff users of the HPN accounts to ensure rapid response to requests for

lished the Health Information Network (HIN) for local health departmentsinformation by the State and/or local Department of Health;
and the Health Provider Network (HPN) for all other health care partners.(3) adherence to the requirements of the HPN user contract; and 
The Health Alert Network (HAN) is designed to post rapid alerts, updates(4) current and complete updates of the Communications Directory
and information regarding current threats, developments, advisories orreflecting changes that include, but are not limited to, general information
references for all HIN/HPN users.and personnel role changes as soon as they occur, and at a minimum, on a

These systems are housed within the NYSDOH Commerce System, amonthly basis.
secure web-based application that allows healthcare providers and localThis notice is intended to serve only as a notice of emergency adoption.
health departments to receive current and up-to-date information as well asThis agency intends to adopt the provisions of this emergency rule as a
submit data to specialized programs for reporting or surveillance purposes.permanent rule, having previously published a notice of proposed rule
In order to access this secure application, users must obtain and maintainmaking, I.D. No. HLT-27-05-00001-P, Issue of July 6, 2005. The emer-
HPN accounts. It enables electronic connectivity in real time to partnersgency rule will expire September 10, 2005.
who have HPN accounts. Hospitals and long term care facilities currentlyText of emergency rule and any required statements and analyses may
submit information for purposes of reporting. For example, hospitals sub-be obtained from: William Johnson, Department of Health, Division of
mit information to the New York Patient Occurrence Reporting and Track-Legal Affairs, Office of Regulatory Reform, Corning Tower, Rm. 2415,
ing System (NYPORTS), financial reports and Health Emergency Re-Empire State Plaza, Albany, NY 12237, (518) 473-7488, fax: (518) 486-
sponse Data System Reports (HERDS) and information by their HPN4834, e-mail: regsqna@health.state.ny.us
accounts. Due to the specificity of those programs, and lack of any HPNRegulatory Impact Statement activity by some facilities such as Diagnostic and Treatment Centers, the

Statutory Authority: Department has encountered difficulty in reaching out in a rapid and
The authority for the promulgation of these regulations is contained in efficient manner to multiple key contacts at health care facilities and

Sections 2800, 2803(2), 3612 and 4010 (4) of the Public Health Law agencies in times of emergencies or urgent matters.
(PHL). PHL Article 28 (Hospitals), Section 2800 specifies that “Hospital In order to enhance overall emergency preparedness in New York
and related services including health-related service of the highest quality, State, it is imperative that all health care facilities and agencies be enrolled
efficiently provided and properly utilized at a reasonable cost, are of vital and connected electronically to this system with enough depth and scope to
concern to the public health. In order to provide for the protection and connect and respond on a 24 hour, 7 day a week basis. 
promotion of the health of the inhabitants of the state, pursuant to section Costs:
three of article seventeen of the constitution, the department of health shall Costs for the Implementation of and Continuing Compliance with thesehave the central, comprehensive responsibility for the development and Regulations to the Regulated Entity:administration of the state’s policy with respect to hospital and related

There is no cost to enroll in the HPN program. Facility staff will need toservices, and all public and private institutions, whether state, county,
be designated as HPN Coordinators and HPN users. A computer andmunicipal, incorporated or not incorporated, serving principally as facili-
internet connectivity will be required. The cost of a computer and internetties for the prevention, diagnosis or treatment of human disease, pain,
access can vary depending on the sophistication of the equipment and theinjury, deformity or physical condition or for the rendering of health-
connection. A basic computer, which would be adequate for connecting torelated service shall be subject to the provisions of this article.”
the HPN, could cost approximately $500.00 with up to a free year ofPHL Section 2803(2) authorizes the State Hospital Review and Plan- technical support. Additional technical support and warranties can bening Council (SHRPC) to adopt and amend rules and regulations, subject purchased for approximately $44.00/month. Internet service costs as littleto the approval of the Commissioner, to implement the purposes and as $10.00/month up to $45.00/month depending on the type of connectionprovisions of PHL Article 28, and to establish minimum standards gov- (dial-up vs. dedicated connection). Ultimately, the cost of complianceerning the operation of health care facilities. PHL Article 36 (Home Care would be decided by each affected entity based on its needs.Services), Section 3612 authorizes the SHRPC to adopt and amend rules

Cost to State and Local Government:and regulations, subject to the approval of the Commissioner, with respect
None.to certified home health agencies, providers of long term home health care
Cost to the Department of Health:programs and providers of AIDS home care programs. PHL Article 40
None.(Hospice), Section 4010(4) authorizes the SHRPC to adopt and amend
Local Government Mandates:rules and regulations, subject to the approval of the Commissioner, with
None.respect to hospices. 
Paperwork:Legislative Objectives:
There will be minimal paperwork required for enrolling in the HPN forThe legislative objective of PHL Article 28 includes the protection of

each facility and each user. the health of the residents of the State by assuring the efficient provision
Duplication:and proper utilization of health services of the highest quality at a reasona-
This regulation does not duplicate any other state or federal law orble cost. PHL Article 36 intends that there be a public commitment to the

regulation.appropriate provision and expansion of services rendered to the residents
Alternative Approaches:of the State by certified home health agencies, to the maintenance of a
Emergency communications with many health care providers haveconsistently high level of services by all home care services agencies, to

been difficult as many times only phone, fax, and in some cases, e-mail isthe central collection and public accessibility of information concerning all
available. No other alternatives were identified that would enable rapidorganized home care services, and to the adequate regulation and coordina-
communication bidirectionally. Experience over the past 24 month periodtion of existing home care services. PHL Article 40 declares that hospice is
has shown poor voluntary response from most facilities to requests thata socially and financially beneficial alternative to conventional curative
they obtain HPN accounts. care for those afflicted by terminal illness. In recognition of the value of

Federal Requirements:hospice and consistent with State policy to encourage the expansion of
This regulatory amendment does not exceed any minimum standards ofhealth care service options available to New York State residents, it is the

the federal government for the same or similar subject areas. intention of the Legislature that hospice be available to all who seek such
Compliance Schedule:care and that it become a permanent component of the State’s health care

system. Consistent with this legislative intent, these provisions seek to The emergency regulations will go into effect immediately upon filing
require Article 28, Article 36 and Article 40 healthcare providers to be with the Department of State. A grace period of ninety days was estab-
enrolled and connected electronically to the Department’s Health Provider lished for full compliance in conjunction with each of the first two emer-
Network (HPN). gency adoptions of this proposal. 
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Regulatory Flexibility Analysis Action taken: Amendment of sections 487.12, 488.12 and 490.12 of Title
18 NYCRR.Effect of Rule: 

Any facility defined as a hospital pursuant to PHL Article 28, home Statutory authority: Social Services Law, sections 460 and 461; and L.
care agency within PHL Article 36, or Hospice within PHL Article 40 will 1997, ch. 436
be required to comply. Small businesses (defined as 100 employees or Finding of necessity for emergency rule: Preservation of public health,
less), independently owned and operated, affected by this rule will include: public safety and general welfare.
3 hospitals, 237 diagnostic and treatment centers, approximately 100 nurs- Specific reasons underlying the finding of necessity: The agency finds
ing homes, and approximately 200 home care services agencies. There are the immediate adoption of this rule is necessary to preserve the public
52 certified hospices in New York State. Most of them would fit into the health, safety and general welfare of the citizens of the State of New York.
category of a small business, but definitive data concerning their small Compliance with State Administrative Procedure Act, section 202(1)
business status was not available. would be contrary to the public interest. This regulation would amend

Local governments are not affected by this rule. Sections 487.12, 488.12, and 490.12 of 18 NYCRR to require all adult care
Compliance Requirements: facilities (ACFs) to establish and maintain a Health Provider Network
In order to comply with these requirements, a facility must enroll in the (HPN) account with the Department of Health.

NYSDOH HPN and be able to maintain the account as prescribed with The HPN is a secure web-based application that can be utilized by these
sufficient depth and scope of staff. A computer and internet connectivity facilities to receive current and up-to-date information as well as to submit
will be required. data to specialized programs for reporting or surveillance purposes. In

Professional Services: times of emergencies or urgent matters, it is imperative that these facilities
All facilities required to enroll in the HPN program must have trained receive from the department and submit to the department information in a

staff to participate. No other professional staff are required. rapid, efficient manner. The HPN, a free service, is the best means to
Compliance Costs: ensure a rapid, efficient exchange of information. Current methods of
There is no cost to enroll in the HPN program. Facility staff will need to accessing and distributing information utilizing telephone, fax and e-mail

be designated as HPN Coordinators and HPN users. A computer and have yielded sporadic results. 
internet connectivity will be required to participate in the HPN program. This problem was recently evident with the current and ongoing influ-
The cost of a computer and internet access can vary depending on the enza crisis as the department was determining the availability and the need
sophistication of the equipment and the connection. A basic computer, for influenza vaccine throughout the State. There will be a need for fre-
which would be adequate for connecting to the HPN, could cost approxi- quent updates to the State to quickly determine where the need is and
mately $500.00 with up to a free year of technical support. Additional where the vaccine is available. The vaccine shortage is only one reason that
technical support and warranties can be purchased for approximately this regulation is needed. Any emergency affecting these facilities whether
$44.00/month. Internet service costs as little as $10.00/month up to locally, regionally, or Statewide will need to be evaluated as soon as
$45.00/month depending on the type of connection (dial-up vs. dedicated possible to permit the department to allocate resources and direct them to
connection). Ultimately, the cost of compliance would be decided by each where they are most needed. New York has experienced various emergen-
affected entity based on its needs. cies affecting these facilities in the recent past. The September 11, 2001

Economic and Technological Feasibility: terrorist attacks, the August 2003 blackout and any weather related situa-
It should be economically and technologically feasible for small busi- tions such as snow and ice storms, hurricanes and heat waves have all had

nesses to comply with the regulations. Regulated parties will not incur any an impact on the State’s adult care facilities. The HPN will be the best
costs to establish an HPN account. Existing staff will need training to means for the Department to communicate with these facilities to deter-
participate. Such training and technical support will be provided free of mine the best approach for handling such emergencies in the future.
charge by the Department. A computer and internet connectivity will be Subject: Health provider network (HPN) access and reporting require-
required. ments.

Minimizing Adverse Impact: Purpose: To require adult homes, enriched housing programs and resi-
A grace period of ninety days was established for full compliance in dences for adults to establish and maintain HPN accounts with the Depart-

conjunction with each of the first two emergency adoptions of this propo- ment of Health for the purpose of exchanging information with the DOH in
sal. a rapid, efficient manner in times of emergencies or urgent matters.

Small Business and Local Government Participation: Text of emergency rule: A new subdivision (k) is added to SectionOutreach to the affected parties, some of whom are small businesses, is 487.12 to read as follows:being conducted. Organizations who represent the affected parties have (k) The operator of an adult home shall obtain from the Department’sbeen given notice of this proposal by its inclusion on the agenda of the Health Provider Network (HPN), HPN accounts for each adult home he orCodes and Regulations Committee of the State Hospital Review and Plan- she operates and ensure that sufficient, knowledgeable staff will be availa-ning Council. The public, including any affected party is invited to com- ble to and shall maintain and keep current such accounts. At a minimum,ment during the Codes and Regulations Committee meeting. twenty-four hour, seven-day a week contacts for emergency communica-
Rural Area Flexibility Analysis tion and alerts, must be designated by each home in the HPN Communica-

Pursuant to section 202-bb of the State Administrative Procedure Act, tions Directory. A policy defining the adult home’s HPN coverage consis-
a rural area flexibility analysis is not required. These provisions apply tent with the home’s hours of operation shall be created and reviewed by
uniformly throughout New York State, including all rural areas. the adult home no less than annually. Maintenance of each adult home’s

The proposed rule will not impose an adverse economic impact on HPN accounts shall consist of, at a minimum, the following:
rural facilities defined as within Articles 28, 36, or 40 of the Public Health (1) sufficient designation of the home’s HPN coordinator(s) to allow
Law, nor will it impose any additional recordkeeping, reporting and other for HPN individual user application;
compliance requirements. (2) designation by the adult home operator of sufficient staff users of
Job Impact Statement the HPN accounts to ensure rapid response to requests for information by
A Job Impact Statement is not included because it is apparent from the the State and/or local Department of Health;
nature and purpose of these amendments that they will not have a substan- (3) adherence to the requirements of the HPN user contract; and 
tial adverse impact on jobs and employment activities. (4) current and complete updates of the Communications Directory

reflecting changes that include, but are not limited to, general information
EMERGENCY and personnel role changes as soon as they occur, and at a minimum, on a

monthly basis. RULE MAKING
A new subdivision (m) is added to Section 488.12 is to read as follows:

Health Provider Network Access and Reporting Requirements (m) The operator of an enriched housing program shall obtain from the
Department’s Health Provider Network (HPN), HPN accounts for eachI.D. No. HLT-27-05-00002-E
program he or she operates and ensure that sufficient, knowledgeable staffFiling No. 785
will be available to and shall maintain and keep current such accounts. AtFiling date: July 13, 2005
a minimum, twenty-four hour, seven-day a week contacts for emergencyEffective date: July 13, 2005
communication and alerts, must be designated by each program in the

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- HPN Communications Directory. A policy defining the enriched housing
cedure Act, NOTICE is hereby given of the following action: program’s HPN coverage consistent with the enriched housing program’s
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hours of operation shall be created and reviewed by the enriched housing to specialized programs for reporting or surveillance purposes. In times of
program no less than annually. Maintenance of each enriched housing emergencies or urgent matters, such as disease outbreaks, it is imperative
program’s HPN accounts shall consist of, at a minimum, the following: that these entities receive from and submit to the Department information

in a rapid efficient manner. The HPN, a free service, is the best means to(1) sufficient designation of the enriched housing program’s HPN
ensure a rapid, efficient exchange of information.coordinator(s) to allow for HPN individual user application;

(2) designation by the enriched housing program operator of suffi- Needs and Benefits:
cient staff users of the HPN accounts to ensure rapid response to requests In 1996 the New York State Department of Health (NYSDOH) estab-
for information by the State and/or local Department of Health; lished the Health Information Network (HIN) for local health departments

(3) adherence to the requirements of the HPN user contract; and and the Health Provider Network (HPN) for all other health care partners.
(4) current and complete updates of the Communications Directory The Health Alert Network (HAN) is designed to post rapid alerts, updates

reflecting changes that include, but are not limited to, general information and information regarding current threats, developments, advisories or
and personnel role changes as soon as they occur, and at a minimum, on a references for all HIN/HPN users.
monthly basis. These systems are housed within the NYSDOH Commerce System, a

A new subdivision (k) is added to Section 490.12 to read as follows: secure web-based application that allows healthcare providers and local
(k) The operator of a residence for adults shall obtain from the Depart- health departments to receive current and up-to-date information as well as

ment’s Health Provider Network (HPN), HPN accounts for each residence submit data to specialized programs for reporting or surveillance purposes.
he or she operates and ensure that sufficient, knowledgeable staff will be In order to access this secure application, users must obtain and maintain
available to and shall maintain and keep current such accounts. At a HPN accounts. It enables electronic connectivity in real time to partners
minimum, twenty-four hour, seven-day a week contacts for emergency who have HPN accounts. Hospitals and long term care facilities currently
communication and alerts, must be designated by each residence for submit information for purposes of reporting. For example, hospitals sub-
adults’ in the HPN Communications Directory. A policy defining the mit information to the New York Patient Occurrence Reporting and Track-
residence for adults’ HPN coverage consistent with the residence for ing System (NYPORTS), financial reports and Health Emergency Re-
adults’ hours of operation, shall be created and reviewed by the residence sponse Data System Reports (HERDS) and information by their HPN
for adults no less than annually. Maintenance of each residence for adults’ accounts. Due to the specificity of those programs, and lack of any HPN
HPN accounts shall consist of, at a minimum, the following: activity by some providers, the Department has encountered difficulty in

(1) sufficient designation of the residence’s HPN coordinator(s) to reaching out in a rapid and efficient manner to multiple key contacts at
allow for HPN individual user application; health care facilities, agencies and residences in times of emergencies or

urgent matters.(2) designation by the residence for adults operator of sufficient staff
users of the HPN accounts to ensure rapid response to requests for infor- In order to enhance overall emergency preparedness in New York
mation by the State and/or local Department of Health; State, it is imperative that all health care facilities, agencies and residences

(3) adherence to the requirements of the HPN user contract; and be enrolled and connected electronically to this system with enough depth
and scope to connect and respond on a 24 hour, 7 day a week basis. (4) current and complete updates of the Communications Directory

reflecting changes that include, but are not limited to, general information Costs for the Implementation of and Continuing Compliance with these
and personnel role changes as soon as they occur, and at a minimum, on a Regulations to the Regulated Entity:
monthly basis. There is no cost to enroll in the HPN program. Facility staff will need to

be designated as HPN Coordinators and HPN users. A computer andThis notice is intended to serve only as a notice of emergency adoption.
internet connectivity will be required. The cost of a computer and internetThis agency intends to adopt the provisions of this emergency rule as a
access can vary depending on the sophistication of the equipment andpermanent rule, having previously published a notice of proposed rule
connection. A basic computer, which would be adequate for connecting tomaking, I.D. No. HLT-27-05-00002-P, Issue of July 6, 2005. The emer-
the HPN, could cost approximately $500.00 with up to a free year ofgency rule will expire September 10, 2005.
technical support. Additional technical support and warranties can beText of emergency rule and any required statements and analyses may
purchased for approximately $44.00/month. Internet service costs as littlebe obtained from: William Johnson, Department of Health, Division of
as $10.00/month up to $45.00/month depending on the type of connectionLegal Affairs, Office of Regulatory Reform, Corning Tower, Rm. 2415,
(dial-up vs. dedicated connection). Ultimately, the cost of complianceEmpire State Plaza, Albany, NY 12237, (518) 473-7488, fax: (518) 486-
would be decided by each affected entity based on its needs.4834, e-mail: regsqna@health.state.ny.us

Cost to State and Local Government:Regulatory Impact Statement
None.Statutory Authority:
Cost to the Department of Health:The authority for the promulgation of these regulations is contained in
None. Sections 460 and 461 of the Social Services Law (SSL) and Chapter 436 of

the Laws of 1997. SSL Section 460 delegates the comprehensive responsi- Local Government Mandates:
bility for the development and administration of programs, standards and None. 
methods of operation of residential care programs to the Department of Paperwork:
Social Services (DSS) directly or through social services districts, and with There will be minimal paperwork required for enrolling in the HPN for
the cooperation of other state agencies to protect and assure the life, health, each facility and each user. 
safety and comfort of individuals who must be cared for away from their Duplication:
own homes. SSL Section 461 requires DSS to promulgate regulations for This regulation does not duplicate any other state or federal law or
adult care facilities subject to its inspection and supervision only after regulation.
consultation with the board of social welfare, departments of health and Alternative Approaches:mental hygiene and office for the aging. Section 122(c) of Chapter 436 of

Emergency communications with many health care providers havethe Laws of 1997 provides that effective April 1, 1997, the functions,
been difficult as many times only phone, fax, and in some cases, e-mail ispowers, duties and obligations of the former Department of Social Services
available. No other alternatives were identified that would enable rapidconcerning adult homes, enriched housing programs, residences for adults,
communication bidirectionally. Experience over the past 24 month periodand assisted living programs are transferred to the New York State Depart-
has shown poor voluntary response from most facilities to requests thatment of Health.
they obtain HPN accounts. Legislative Objectives:

Federal Requirements:The legislative objective of SSL Residential Care Program provisions
This regulatory amendment does not exceed any minimum standards ofis to provide services of the highest quality, efficiently and properly uti-

the federal government for the same or similar subject areas. lized at a reasonable cost. It also intends to effectively protect and assure
Compliance Schedule:the life, health, safety and comfort of residents who must be cared for away
The emergency regulations will go into effect immediately upon filingfrom their own homes. Consistent with this legislative intent, these provi-

with the Department of State. A grace period of ninety days was estab-sions seek to require adult home, enriched housing and residence for adults
lished for full compliance in conjunction with each of the first two emer-providers to be enrolled and connected electronically to the Department’s
gency adoptions of this proposal.Health Provider Network (HPN). 
Regulatory Flexibility AnalysisThe HPN is a secure web-based application that can be utilized by these

entities to receive current and up-to-date information as well as submit data Effect of Rule: 
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There are 514 existing adult care facilities (ACFs) in New York State. secured from the pharmacy, is resulting in needless suffering on the part of
Of those, 384 have been identified as being certified for 100 or fewer beds nursing home residents.
and considered a small business. Subject: Nursing home pharmacy regulations.

Local governments are not affected by this rule. Purpose: To make available in nursing home emergency medication kits,
Compliance Requirements: a wider variety of medications to respond to the needs of residents and
In order to comply with these requirements, an ACF must enroll in the allow verbal orders from a legally authorized practitioner.

NYSDOH HPN and be able to maintain the account as prescribed with Text of emergency rule: Subdivisions (g) and (i) of Section 415.18 are
sufficient depth and scope of staff. A computer and internet connectivity amended to read as follows:
will be required. Section 415.18 Pharmacy Services.

Professional Services: * * *
All facilities required to enroll in the HPN program must have trained  (g) Emergency medications. The facility shall ensure the provision of

staff to participate. No other professional staff is required. (an) emergency medication kit(s) as follows:
Compliance Costs: (1) The contents of each kit shall be approved by the medical direc-
There is no cost to enroll in the HPN program. Facility staff will need to tor, pharmacist and director of nursing.

be designated as HPN Coordinators and HPN users. A computer and (2) [Controlled Substances shall be prohibited in emergency kits.]
internet connectivity will be required to participate in the HPN program. Limited supplies of controlled substances for use in emergency situations
The cost of a computer and internet access can vary depending on the may be stocked in sealed emergency medication kits.
sophistication of the equipment and connection. A basic computer, which (i) Each such kit may contain up to a 24 hour supply of a maxi-
would be adequate for connecting to the HPN, could cost approximately mum of ten different controlled substances in unit dose packaging, three of
$500.00 with up to a free year of technical support. Additional technical which may be injectable drugs.
support and warranties can be purchased for approximately $44.00/month. (ii) Controlled substances contained in emergency medication kits
Internet service costs as little as $10.00/month up to $45.00/month depend- may be administered by authorized personnel pursuant to an order of an
ing on the type of connection (dial-up vs. dedicated connection). Ulti- authorized practitioner to meet the immediate need of a resident. Person-
mately, the cost of compliance would be decided by each affected entity nel authorized to administer controlled substances shall include registered
based on its needs. professional nurses, licensed practical nurses or other practitioners, li-

Economic and Technological Feasibility: censed/registered under Title VIII of the Education Law and authorized to
It should be economically and technologically feasible for small busi- administer controlled substances.

nesses to comply with the regulations. Regulated parties will not incur any (iii) The facility shall maintain all records of controlled sub-
costs to establish an HPN account. Existing staff will need training to stances furnished or transferred from the pharmacy and the disposition of
participate. Such training and technical support will be provided free of all controlled substances in emergency kits, as required by article 33 of the
charge by the Department. A computer and internet connectivity will be Public Health Law and corresponding regulations.
required. (3) For medications other than controlled substances [The] the

Minimizing Adverse Impact: medication contents of each kit shall be limited to injectables except that
A grace period of ninety days was established for full compliance in the kit may also include:

conjunction with each of the first two emergency adoptions of this propo- (i) sublingual nitroglycerine; and
sal. (ii) up to five noninjectable, prepackaged medications not to ex-

Small Business and Local Government Participation: ceed a 24-hour supply; [which are the same noninjectable, prepackaged
Outreach to the affected parties, some of whom are small businesses, is medications in all emergency kits throughout the facility.] The total num-

being conducted. ber of noninjectables may not exceed 25 medications for the entire facility;
Rural Area Flexibility Analysis (4) Each kit shall be kept and secured within or near the nurses’

Pursuant to section 202-bb of the State Administrative Procedure Act, station.
a rural area flexibility analysis is not required. These provisions apply * * *
uniformly throughout New York State, including all rural areas. (i) Verbal orders. All medications administered to residents shall be

The proposed rule will not impose an adverse economic impact on ordered in writing by a legally authorized practitioner unless unusual
rural adult care facilities, nor will it impose any additional recordkeeping, circumstances justify a verbal order, in which case the verbal order shall be
reporting and other compliance requirements. given to a licensed nurse, or to a licensed pharmacist, immediately reduced
Job Impact Statement to writing, authenticated by the nurse or registered pharmacist and counter-
A Job Impact Statement is not included because it is apparent from the signed by the prescriber within 48 hours. In the event a verbal order is not
nature and purpose of these amendments that they will not have a substan- signed by the prescriber or a legally designated alternate [physician] prac-
tial adverse impact on jobs and employment activities. titioner within 48 hours, the order shall be terminated and the facility shall

ensure that the resident’s medication needs are promptly evaluated by the
EMERGENCY medical director or another legally authorized prescribing practitioner. 

This notice is intended to serve only as a notice of emergency adoption.RULE MAKING
This agency intends to adopt this emergency rule as a permanent rule and

Nursing Home Pharmacy Regulations will publish a notice of proposed rule making in the State Register at some
future date. The emergency rule will expire October 10, 2005.I.D. No. HLT-31-05-00001-E
Text of emergency rule and any required statements and analyses mayFiling No. 784
be obtained from: William Johnson, Department of Health, Division ofFiling date: July 13, 2005
Legal Affairs, Office of Regulatory Reform, Corning Tower, Rm. 2415,Effective date: July 13, 2005
Empire State Plaza, Albany, NY 12237, (518) 473-7488, fax: (518) 486-

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- 4834, e-mail: regsqna@health.state.ny.us
cedure Act, NOTICE is hereby given of the following action: Regulatory Impact Statement
Action taken: Amendment of section 415.18(g) and (i) of Title 10 Statutory Authority:
NYCRR. These regulation revisions of 10 NYCRR Section 415.18, Pharmacy
Statutory authority: Public Health Law, section 2803 Services, in nursing homes, are proposed under the authority granted to the
Finding of necessity for emergency rule: Preservation of public health, Commissioner of Health under PHL Section 2803. The PHL outlines the
public safety and general welfare. responsibility to conduct inspections of health care facilities to determine
Specific reasons underlying the finding of necessity: There is an in- compliance with statutes and regulations promulgated under the provisions
creasing need to have available to nursing home residents a wider number of those statutes and authorizes the commissioner to propose rules, regula-
of antibiotic and pain management medications to respond quickly in the tions and amendments thereto for consideration by the State Hospital
event of a health crisis to these medically fragile residents. Presently, Review and Planning Council “the Council”. The Council, by a majority
emergency medication kits are limited as to their content and facilities are vote of its members, shall amend rules and regulations, subject to the
not permitted to have certain medications including controlled substances approval of the commissioner, to effectuate the provisions and purposes as
in the emergency kits. Delay in responding to resident needs because a stated in the PHL.
medication is not immediately available in the facility, and has to be Legislative Objectives:
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The Department of Health possesses the comprehensive responsibility The proposed regulation imposes no program, duty, service, or other
for the development and administration of programs, standards and meth- responsibility upon any city, town, village, school, fire or other special
ods of operation, and all other matters of policy with respect to nursing district.
home services. Furthermore, through the Social Security Act, the federal Paperwork:
government authorizes the State to administer programs and services The regulation imposes no additional reporting requirements, forms or
through Medical Assistance (i.e., Medicaid). This includes responsibility other paperwork.
for standards of care within those settings, in order to ensure the health Duplication:
needs of recipients are met. These amended regulations will enable nursing The regulation does not duplicate any federal or state regulation.
homes to respond more quickly and efficiently to the health care needs of Alternative Approaches:
residents requiring emergency medications. The regulation will ensure the No alternative approaches were considered, since all nursing homes
protection of the nursing home resident and promote the highest quality of would be allowed flexibility in determining the contents of the emergency
care. medication kit in their facility.

Needs and Benefits: Federal Standards:
This regulatory amendment does not exceed any minimum standards ofThis proposal to amend 10 NYCRR sections 415.18(g) and 415.18(i)

the federal government.responds to the fact that current regulations for nursing home emergency
Compliance Schedule:medication kits and verbal orders are outdated and not in keeping with
The proposed regulation will be effective upon filing with the Secretaryactual practice.

of State.The State’s nursing homes provide a variety of clinical services which
Regulatory Flexibility Analysiswere not anticipated when the current pharmacy services regulations were

Effect on Small Business and Local Government:promulgated. The Rug-II case mix reimbursement methodology which
For the purposes of this Regulatory Flexibility Analysis, small busi-began in 1986, has allowed nursing homes to open their doors to residents

nesses are considered any nursing home within New York State which iswho require resources which were previously unavailable. Currently, nurs-
independently owned and operated, and employs 100 individuals or less.ing homes accept residents whose clinical needs at one time were met in a
Approximately 100 nursing homes would therefore be considered “smallhospital. In addition, some nursing homes have units that address the
businesses”.unique needs of special populations such as HIV, traumatic brain injury

(TBI), or ventilator residents. Compliance Requirements:
The regulation would impose no additional recordkeeping or otherThe present regulation, section 415.18(g), provides for emergency

affirmative acts.medication kits but limits the contents to injectables. It also provides for
Professional Services:the kit to contain sublingual nitroglycerine and up to five noninjectable
The regulation would impose no additional professional services.prepackaged medications. At the time this regulation was promulgated, the
Compliance Costs:extensive array of oral medications currently available did not exist and
The regulation would impose no additional costs.emergency medications were primarily viewed in terms of injectable medi-

cations. With the greater complexity of clinical conditions often seen in Economic and Technical Feasibility Assessment:
today’s nursing home, resident issues of pain management have taken on The proposed regulation would impose no compliance requirements
greater significance. The availability of oral medications for pain and the which would raise technological or feasibility issues.
wide range of antibiotics that did not exist at the time the regulations were Minimizing Adverse Impact:
written would significantly affect how nursing homes could respond to an The agency considered the approaches listed in section 202-b(1) of
emergency need of a resident. SAPA and found them inapplicable. The regulation would impose no

adverse impact on small businesses or local governments.The present regulations call for the contents of the emergency medica-
Small Business and Local Government Input:tion kits to be identical on every unit throughout the facility. At a time
The regulation would have no impact on small businesses and localwhen the needs of residents were similar in terms of clinical management,

governments. The regulation is supported by provider and consumerthis made sense. However, with nursing homes providing care to special
groups and feedback from these groups have been gathered. The proposedpopulations including HIV, TBI and ventilator care, this requirement in-
revisions have been sent to the Codes and Regulations Committee of thehibits the most efficient use of emergency medications kits to best meet the
Council and have appeared on the agenda of the Codes and Regulationsunique clinical needs of special populations. When promulgated, these
Committee which is made up of representatives of groups that have as theirregulations were seeking to address concerns that facilities would establish
members representatives of small business and local government.“mini” pharmacies by having a wide range of noninjectables in the emer-

gency medication kit and that the presence of a high number of medica- Rural Area Flexibility Analysis
tions may result in administration errors. With safe product packaging that Effect on Rural Areas:
is present today, safety concerns have been significantly reduced. In addi- Rural areas are defined as counties with a population less that 200,000
tion, the proposed regulation changes would limit the total number of and for counties with a population greater than 200,000, which include
noninjectables that would be available in emergency kits to no more than towns with population densities of 150 persons or less per square mile. The
twenty-five. This would further ensure resident safety and eliminate the following 44 counties have a population less than 200,000:
concern that nursing homes might stock an unlimited amount of noninject-
ables in the emergency kits. The proposed revisions would also allow for Allegany Hamilton Schenectady
the presence of controlled substances in nursing home emergency kits. Cattaraugus Herkimer Schoharie
This would allow for the nursing home to respond quickly to pain manage- Cayuga Jefferson Schuyler
ment concerns that are a major issue for some residents. Chautauqua Lewis Seneca

Chemung Livingston SteubenRegulations at 415.18 (i) provide that all medications administered to
residents shall be ordered in writing by a legally authorized practitioner Chenango Madison Sullivan
unless unusual circumstances justify a verbal order. At the time the origi- Clinton Montgomery Tioga
nal regulations were promulgated only physicians could order medica- Columbia Ontario Tompkins
tions. The proposed changes would insert the phrase designated alternate Cortland Orleans Ulster
practitioner in place of designated alternate physician. This change would Delaware Oswego Warren
be reflective of current practices in which other prescribers, such as a nurse Essex Otsego Washington
practitioner can order medications. Franklin Putnam Wayne

Fulton Rensselaer WyomingCosts:
Genesee St. Lawrence YatesCosts to Regulated Parties:
Greene SaratogaThere will be no additional costs to regulated parties.

The following nine counties have certain townships with populationCosts to State and Local Government:
densities of 150 persons or less per square mile:

There will be no additional costs to State or local governments.
Costs to the Department of Health: Albany Erie Oneida
There will be no additional costs to the Department. Broome Monroe Onondaga

Dutchess Niagara OrangeLocal Government Mandates:
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Compliance Requirements: safeguarding. Immediate adoption of these regulations is necessary to
enhance and ensure the quality of health care of every patient in a long-The regulation would impose no additional reporting, recordkeeping or
term care facility. Ensuring timely access to controlled substances forother affirmative acts.
immediate administration during medical emergencies will result in sub-Professional Services:
stantial benefit to the public health and safety.The regulation would not require additional professional services.

Compliance Costs: Subject: Controlled substances in emergency kits.
The regulation would not impose additional costs. Purpose: To allow class 3A facilities to obtain, possess and administer
Minimizing Adverse Impact: controlled substances in emergency kits.
The regulation would not result in any adverse economic impact on Text of emergency rule: Paragraph (6) of subdivision (b) of Section

providers. The agency considered the approaches listed in section 202- 80.11 is amended to read as follows:
bb(2) of SAPA and found them inapplicable. (6) [be] not be, and not have been, a habitual user of narcotics or any

Opportunity for Rural Area Participation: other habit-forming drugs.
The following groups are in support of the modification of 10 NYCRR Paragraph (6) of subdivision (c), of Section 80.11 is amended to read as

415.18: follows:
New York Association of Homes and Services for the Aging (6) [be] not be, and not have been, an habitual user of narcotics or
Nursing Home Community Coalition other habit-forming drugs; and
New York State Health Facilities Association Subdivision (f) of Section 80.11 is amended to read as follows:
New York State Office for Aging Long Term Care Ombudsman (f) Persons conducting distributing activities of controlled substances
Health Facility Association of New York within the State of New York shall obtain a class 2 license from the
New York State Board of Pharmacy department, except that;
New York Chapter of the American Society of Consulting Pharmacists (1) Except in an adult care facility subject to the provisions of Title
The proposed revisions will be sent to the Code Committee of the 18 NYCRR Parts 487, 488 and 490, a pharmacy may distribute a con-

Council and appear on the agenda of the Code Committee which is made trolled substance to a practitioner in a Class 3a institutional dispenser
up of representatives of groups that have as their members representatives limited solely for stocking in sealed emergency medication kits. Such
of rural areas. distribution shall be pursuant only to a written request by the Class 3a
Job Impact Statement facility indicating the name and address of the facility, the name and
A Job Impact Statement is not necessary because it is apparent from the address of the pharmacy, the date of the request, the type and quantity of
nature and purpose of the proposed regulation that it will not have a the drug requested and the signature of the authorized person making the
substantial adverse impact on jobs or employment opportunities. The pro- request. With each distribution, the pharmacy shall provide the Class 3a
posal simply clarifies what drugs can be stocked in emergency medication facility with an itemized list indicating the name and address of the phar-
kits, as well as who may sign verbal orders. macy, the name and address of the Class 3a facility, the date of the

distribution, the type and quantity of the drug distributed, and the signa-
EMERGENCY ture of the pharmacist.

RULE MAKING Section 80.47 is amended by creating subdivisions (a), (b) and (c) and
new subdivision (b) is amended to read as follows:

Controlled Substances in Emergency Kits Section 80.47 Institutional dispenser, limited. (a) Nursing homes, con-
valescent homes, health-related facilities, adult care facilities subject toI.D. No. HLT-31-05-00002-E
the provisions of Title 18 NYCRR Parts 487, 488 and 490 [homes for theFiling No. 787
aged], dispensaries or clinics not qualifying as institutional dispensers inFiling date: July 13, 2005
license class 3 shall apply for an institutional dispenser, limited license.Effective date: July 13, 2005
Such institutional dispensers qualifying for controlled substances privi-

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- leges shall obtain a class 3a license from the department.
cedure Act, NOTICE is hereby given of the following action: (b) An institutional dispenser licensed in class 3a may administer
Action taken: Amendment of sections 80.11, 80.47, 80.49 and 80.50 of controlled substances to patients only pursuant to a prescription issued by
Title 10 NYCRR. an authorized physician or other authorized practitioner and filled by a
Statutory authority: Public Health Law, section 3308(2) registered pharmacy; except that [an] controlled substances in emergency

medication kits may be administered to patients as provided in SectionFinding of necessity for emergency rule: Preservation of public health.
80.49(d) of this Part, except in an adult care facility subject to the provi-Specific reasons underlying the finding of necessity: We are proposing
sions of Title 18 NYCRR Parts 487, 488 and 490.that these regulations be adopted on an emergency basis because immedi-

(c) An institutional dispenser, limited, licensed in class 3a, which isate adoption is necessary to protect the public health and safety. Having
operated as an integral and physical part of a facility licensed as a class 3consulted closely with administrators, nursing personnel and consultant
institutional dispenser may be provided with bulk stocks of controlledpharmacists of Class 3a health care facilities (nursing homes, and other
substances obtained pursuant to such class 3 institutional dispenser license.long-term facilities), the Department has determined that the current Part
Records of distribution and administration of such bulk stocks of con-80 and Part 400 regulations do not ensure timely access to controlled
trolled substances shall be kept as provided in section 80.48(a) of this Part.substances by practitioners and patients when immediate administration is

Subdivision (c) of section 80.49 is amended and a new subdivision (d)medically necessary. However, for purposes of this emergency justifica-
is added to read as follows:tion, Class 3a institutional dispenser, Class 3a facility, and Class 3a health-

(c) A separate record shall be maintained of the administration ofcare facility shall not mean an adult care facility subject to the provisions
prescribed controlled substances indicating the date and hour of adminis-of Title 18 NYCRR Parts 487, 488 and 490. The proposed regulations
tration, name and quantity of controlled substances, name of the prescriber,exempt such adult care facilities from its provisions.
patient’s name, signature of person administering and the balance of theCurrent regulations require controlled substances to be administered to
controlled substances on hand after such administration.patients in Class 3a facilities only pursuant to a prescription. On urgent

(d) In an emergency situation, a controlled substance from a sealedoccasions, such as when a patient suffers a sudden seizure or onset of acute
emergency medication kit may be administered to a patient by an order ofpain, the severity of the situation may make it impossible for a practitioner
an authorized practitioner. An oral order for such controlled substanceto first issue a prescription to promptly treat the condition. Even if a
shall be immediately reduced to writing and a notation made of thepractitioner is able to first issue a prescription in an emergency, the pre-
condition which required the administration of the drug. Such oral orderscription may not immediately be dispensed by a pharmacy. In these
shall be signed by the practitioner within 48 hours. situations, a patient is deprived of timely relief from severe symptoms and

(1) For purposes of this subdivision, emergency means that thesuffering.
immediate administration of the drug is necessary and that no alternativeThe proposed amendments will allow controlled substances to be
treatment is available.maintained in an emergency medication kit in a Class 3a facility and

administered to a patient in an emergency situation. To simultaneously (2) A separate record shall be maintained of the administration of
protect the public health against the potential for diversion of such drugs, controlled substances from an emergency medication kit. Such record
the amendments also specify limitations on their quantities, recordkeeping shall indicate the date and hour of administration, name and quantity of
requirements for their administration, and security requirements for their controlled substances, name of the practitioner ordering the administra-

15



Rule Making Activities NYS Register/August 3, 2005

tion of the controlled substance, patient’s name, signature of the person not have onsite pharmacies. Even if a practitioner is able to first issue a
administering and the balance of the controlled substances in the emer- prescription for a controlled substance to treat a patient in an emergency,
gency medication kit after such administration. that prescription may not immediately be dispensed by an outside phar-

macy because the pharmacy may be too distant from the Class 3a facility(3) The institutional dispenser limited shall notify the pharmacy
or the emergency may have occurred during the pharmacy’s non-businessfurnishing controlled substances for the emergency medication kit within
hours. These situations can, and do, result in needed medications not being24 hours of each time the emergency kit is unsealed, opened, or shows
administered in a timely fashion to relieve a patient’s severe symptoms orevidence of tampering.  
suffering.Subdivision (e) of section 80.50 is amended and a new paragraph (1) is

The proposed amendment to Section 80.47 of the regulations autho-added to read as follows:
rizes the administration of a controlled substance from an emergency(e) Except as provided in paragraph (1) of this subdivision, [I] institu-
medication kit to a patient in an emergency situation in a Class 3a health-tional dispensers limited may only possess controlled substances pre-
care facility. Necessary complements to this amendment are the proposedscribed for individual patient use, pursuant to prescriptions filled in a
amendments to Sections 80.11(f), 80.49 and 80.50(e) of Title 10 regula-registered pharmacy. These controlled substances shall be safeguarded as
tions. The proposed changed to Section 80.11(b)(6) is merely grammatical.provided in subdivision (d) of this section.

The amendment to Section 80.11(f) authorizes a licensed pharmacy to(1) Except for adult care facilities subject to the provisions of Title
supply controlled substances to a practitioner in a Class 3a facility for18 NYCRR Parts 487, 488 and 490, institutional dispensers limited may
stocking in emergency medication kits. The amendments to Sectionpossess limited supplies of controlled substances in sealed emergency
80.50(e) authorize a Class 3a healthcare facility to possess a limited supplymedication kits for use as provided in section 80.49 (d) of this Part. Each
of controlled substances in an emergency medication kit and specify limi-kit may contain up to a 24-hour supply of a maximum of ten different
tations on the quantities of such substances and requirements for theircontrolled substances in unit dose packaging, no more than three of which
safeguarding. The amendment to Section 80.49 specifies recordkeepingmay be in an injectable form. Each kit shall be secured in a stationary,
requirements for controlled substances administered from emergency kits.double-locked system or other secure method approved by the Depart-
When instituted together, these amendments will provide for timely accessment.
to controlled substances by practitioners and patients in the long-term careThis notice is intended to serve only as a notice of emergency adoption.
facility environment while simultaneously requiring adequate measures toThis agency intends to adopt this emergency rule as a permanent rule and
ensure the security of such substances.will publish a notice of proposed rule making in the State Register at some

The federal Drug Enforcement Administration (DEA) also recognizesfuture date. The emergency rule will expire October 10, 2005.
the need for storing controlled substances in emergency kits for adminis-Text of emergency rule and any required statements and analyses may
tration to patients during urgent situations in long-term care facilities thatbe obtained from: William Johnson, Department of Health, Division of
are not eligible to hold a DEA registration. Since 1980, the DEA has issuedLegal Affairs, Office of Regulatory Reform, Corning Tower, Rm. 2415,
a Statement of Policy containing guidelines for state regulatory agencies toEmpire State Plaza, Albany, NY 12237, (518) 473-7488, fax: (518) 486-
follow when authorizing long-term care facilities to maintain such kits.4834, e-mail: regsqna@health.state.ny.us
Such guidelines have been incorporated in the proposed regulatory amend-Regulatory Impact Statement
ments.Statutory Authority: 

The proposed regulatory amendments will enhance the quality of careSection 3308(2) of the Public Health Law authorizes and empowers the
of every patient in a long-term care facility licensed by the Department ofCommissioner to make any regulations necessary to supplement the provi-
Health. Such regulation will result in substantial benefit to the publicsions of Article 33 of the Public Health Law in order to effectuate its
health, which the Department has both a civic and legislative responsibilitypurposes and intent.
to ensure.Section 3321(1)(b) authorizes the commissioner to make regulations

Costs: that exempt a pharmacy from the licensing requirements of article 33 for
Costs to Regulated Partiesthe sale of controlled substances to a practitioner for the immediate needs
Healthcare facilities licensed as Class 3a institutional dispensers lim-of the practitioner receiving such substances. 

ited already possess required secure cabinets for safeguarding controlledLegislative Objectives: 
substances. Such secure cabinets can also safeguard emergency kits con-Article 33 of the Public Health Law, officially known as the New York
taining controlled substances. Those facilities choosing to maintain suchState Controlled Substances Act, was enacted in 1972 to govern and
emergency kits will incur minimal costs to do so. These costs will becontrol the possession, prescribing, manufacturing, dispensing, adminis-
reflected in the purchase of the limited supplies of controlled substancestering, and distribution of licit controlled substances within New York.
and the sealable emergency kits required to secure and store them.Section 3300-a expressly states that one of the statute’s purposes is to

Costs to State and Local Governmentallow the legitimate use of controlled substances in health care.
There will be no costs to state or local government.Needs and Benefits:
Costs to the Department of HealthThis regulation effectuates the above stated legislative purpose of sec-
There will be no additional costs to the Department.tion 3300-a of the New York State Controlled Substances Act. It will
Local Government Mandates:ensure timely access to controlled substances by practitioners and patients
The proposed rule does not impose any new programs, services, dutiesfor emergency situations in extended care facilities and other health care

or responsibilities upon any county, city, town, village, school district, firefacilities licensed by the Department as Class 3a, institutional dispenser
district or other specific district.limited. (See section 3302(18) of the Public Health Law for the definition

Paperwork:of “institutional dispenser”.)  However, for the purpose of this impact
Class 3a healthcare facilities are currently required by regulations tostatement, Class 3a institutional dispenser, Class 3a facility, and Class 3a

keep records of the receipt of all controlled substances prescribed forhealthcare facility shall not mean an adult care facility subject to the
individual patients. Such facilities are also required to record all controlledprovisions of Title 18 NYCRR Parts 487, 488 and 490.
substances dispensed and administered to such patients. These recordkeep-Section 80.47 of Title 10 regulations requires that controlled sub-
ing requirements would include the requisition and receipt of controlledstances be administered to patients in healthcare facilities licensed by the
substances for stocking in emergency medication kits.Department as Class 3a institutional dispensers limited (i.e.; nursing

Practitioners authorized to prescribe controlled substances are requiredhomes, convalescent homes, health-related facilities, adult homes, homes
by regulations to make a notation in a patient record of all controlledfor the aged, correctional facilities) only pursuant to a prescription issued
substances prescribed for that patient. The amendment to Section 80.47by an authorized practitioner. The regulation also requires that such pre-
requires that the administration of a controlled substance to a patient fromscriptions must be dispensed by a registered pharmacy.
an emergency kit in a Class 3a facility be pursuant to the written or oralAdministrators, nursing personnel, and consultant pharmacists of Class
medical order of a practitioner.3a facilities have expressed their concern to the Department that the

The Department anticipates a minimal increase in paperwork docu-prescription requirements of Section 80.47 are a restriction to timely ac-
menting the requisition, distribution, medical order, and administration ofcess to controlled substances by practitioners and patients when immediate
controlled substances contained in emergency medication kits. Such in-administration is medically necessary. On urgent occasions such as a
crease will be more than offset by the enhancement of healthcare forsudden seizure or onset of intractable pain, the severity of the situation may
patients in the long term care environment.make it impossible for a practitioner to first issue a prescription for the

drug in order to promptly treat the condition. Further, Class 3a facilities do Duplication:

16



NYS Register/August 3, 2005 Rule Making Activities

The requirements of this proposed regulation do not duplicate any other Minimize Adverse Impact:
state or federal requirement. The agency considered the approaches in section 202-b(1) of SAPA

Alternatives: and found them inapplicable. The proposed regulation minimizes any
The intent of the proposed regulation is to ensure access to controlled adverse impact by not requiring pharmacies to supply controlled sub-

substance medications when urgently needed. The department believes it stances to Class 3a facilities for emergency medication kits. Pharmacies
is in the best interest of the public health to authorize such accessibility to are authorized to engage in such activity strictly on a voluntary basis.
relieve pain or suffering. There are no alternatives that would ensure Small Business and Local Government Participation:
accessibility to controlled substances by practitioners and patients for To ensure that small businesses were given the opportunity to partici-
emergency situations in long term care facilities and other health care pate in this rule making, the Department met with the pharmacy societies
facilities licensed as Class 3a, institutional dispenser limited. representing independent pharmacies. Local governments are not affected.

Federal Standards: During the drafting of this regulation, the Department met with the
The regulatory amendment does not exceed any minimum standards of Pharmaceutical Society of the State of New York (PSSNY), the Chain

the federal government. This amendment achieves consistency with ex- Pharmacy Association of New York State, the New York Council of
isting federal and New York State laws and regulations promulgated to Health Systems Pharmacists, and the New York State Chapter of American
authorize the legitimate use of controlled substances in health care. Society of Consultant Pharmacists.

Compliance Schedule: Rural Area Flexibility Analysis
These regulations will become effective immediately upon filing a Types and Estimated Numbers of Rural Areas:

Notice of Emergency Adoption with the Secretary of State. At that time, in The proposed rule will apply to participating pharmacies and Class 3a
order that the public health derive maximum benefit from this regulatory healthcare facilities located in all rural areas of the state. Outside of major
amendment, all Class 3a license holders will be authorized to possess and cities and metropolitan population centers, the majority of counties in New
administer controlled substances in an emergency medication kit to meet York contain widespread rural areas. These can range in extent from small
the immediate, legitimate need of a patient. towns and villages, and their surrounding areas, to locations that are very
Regulatory Flexibility Analysis sparsely populated.

Effect of Rule on Small Business and Local Government: Compliance Requirements:
This proposed rule will affect practitioners, pharmacists, retail pharma- There are no compliance requirements. The proposed amendment au-

cies, and nursing homes and other healthcare facilities licensed by the thorizes pharmacies to distribute limited supplies of controlled substances
Department as Class 3a institutional dispensers limited. Local government to Class 3a facilities for maintaining in emergency medication kits. The
will only be affected if it operates one of the above facilities. regulation also authorizes those healthcare facilities to possess and admin-

According to the New York State Department of Education, Office of ister controlled substances to patients from such kits in an emergency
the Professions, as of April, 2003, there were 113,666 licensed and regis- situation. However, these actions are undertaken on a voluntary basis by
tered practitioners authorized to prescribe and order the administration of both pharmacy and healthcare facility. The regulation does not require
controlled substances. However, this rule will affect only those practition- either party to participate.
ers who prescribe or order the administration of controlled substances for Present regulations require pharmacies and Class 3a facilities to main-patients and residents of long term care facilities or supply such facilities tain specified records of dispensing, receipt, and administration of con-with controlled substances for emergency medication kits. trolled substances. The proposed regulation requires a minimum of addi-

According to the New York State Board of Pharmacy, as of June 30, tional record-keeping to ensure limited access to emergency medication
2003, there were a total of 4,521 pharmacies in New York State. Of these, kits and safeguarding of the controlled substances contained therein. How-
60 are sole proprietorship, 297 are partnerships, 73 are small chains (fewer ever, for the purpose of this impact statement, Class 3a institutional dis-
than 3 pharmacies per chain) and the rest are large chains or other corpora- penser, Class 3a facility, and Class 3a healthcare facility shall not mean an
tions (some of which may be small businesses) or located in public institu- adult care facility subject to the provisions of Title 18 NYCRR Parts 487,
tions. According to the New York State Education Department’s Office of 488 and 490.
the Professions, as of April 1, 2003, there were 18,950 licensed and

Professional Services:registered pharmacists in New York. However, this rule will affect only
Pharmacies already employ the professional services of licensed andthose pharmacies and pharmacists that dispense prescriptions for con-

registered pharmacists. Class 3a healthcare facilities employ the servicestrolled substances to patients and residents of long term care facilities or
of practitioners, nurses, and consultant pharmacists. The proposed regula-supply such facilities with controlled substances for emergency medica-
tion would require no additional professional services, either public ortion kits. 
private, in rural areas.Of the 1,282 healthcare facilities licensed by the department as Class 3a

Compliance Costs:institutional dispensers limited, the rule will affect only those facilities that
Compliance costs to pharmacies opting to distribute limited supplies ofchoose to maintain controlled substances in emergency medication kits.

controlled substances to Class 3a facilities will be negligible, since theseHowever, for the purpose of this impact statement, Class 3a institutional
pharmacies already maintain an existing inventory of such controlleddispenser, Class 3a facility, and Class 3a healthcare facility shall not mean
substances. Other than the cost of the controlled substances and the seala-an adult care facility subject to the provisions of Title 18 NYCRR Parts
ble medication kits in which to store them, the compliance cost to Class 3a487, 488 and 490.
facilities choosing to possess such kits will be minimal. Compliance Requirements:

Economic and Technological Feasibility:There are no compliance requirements. While the proposed amendment
The proposed rule is both economically and technologically feasible.authorizes Class 3a facilities to possess and administer controlled sub-

Class 3a healthcare facilities that choose to possess and administer con-stances from emergency medication kits, the regulation does not require
trolled substances from emergency medication kits will use existing equip-such facilities to do so.
ment for security and recordkeeping requirements. Professional Services:

The Department anticipates that these facilities will incur minimalNo additional professional services are necessary.
expenditures for limited supplies of controlled substances and the sealableCompliance Costs:
emergency kits in which to store them. Such expenditures will be moreOther than the cost of the controlled substances and sealable emer-
than offset by the enhancement of medical care for patients in Class 3agency medication kits for those Class 3a facilities choosing to possess such
healthcare facilities.kits, there are no compliance costs associated with the proposed regulation.

Minimizing Adverse Impact:Economic and Technological Feasibility:
The agency considered the approaches in Section 202-bb(2) of SAPAThe proposed rule is both economically and technologically feasible.

and found them inapplicable.Class 3a healthcare facilities that choose to possess and administer con-
trolled substances from emergency medication kits will use existing equip- In ensuring access to controlled substances for legitimate medical
ment for security and recordkeeping requirements. treatment by practitioners and patients in Class 3a healthcare facilities, the

The Department anticipates that these facilities will incur minimal proposed amendment does not impose any adverse impact upon rural
expenditures for limited supplies of controlled substances and the sealable areas. In fact, because in a rural setting pharmacies supplying prescriptions
emergency kits in which to store them. Such expenditures will be more for controlled substances may be located at increased distances from long
than offset by the enhancement of medical care for patients in Class 3a term care facilities, it is anticipated that these healthcare facilities would
healthcare facilities. derive maximum benefit for their patients by being authorized to maintain
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limited supplies of controlled substances in sealed medication kits for use Substance of emergency rule: Section 152.1 is amended by adding para-
in emergency situations. graph (e) which details the statutory authority for proactive risk manage-

ment programs.Rural Area Participation:
Section 152.2 is amended by adding definitions for the terms physician,During the drafting of this regulation, the Agency met with and solic-

excess medical malpractice program and insurer.ited comment from consultant pharmacists to Class 3a facilities, many of
Section 152.6 contains the standards for risk management programs inwhich are located in rural areas. It was the overwhelming consensus that

which insureds participate in order to receive premium credits. This sec-pharmacists could better meet and greatly enhance the healthcare of the
tion is amended to provide that these courses may be offered in an internet-patients they serve in such facilities by being authorized to supply con-
based format.trolled substances for emergency medication kits. Administrative and

nursing personnel in such facilities have also voiced to the Agency their Section 152.7 is amended by specifying how risk management pro-
need for emergency access to controlled substances for administration to grams, provided in an internet-based format, may be implemented.
patients to alleviate suffering in urgent situations. The agency addressed Section 152.8 is renumbered to be Section 152.12 and a new Section
many of these concerns in the proposed regulation. 152.8 is added to provide the standards for proactive risk management

programs which are provided for insureds who wish to qualify for theJob Impact Statement
excess medical malpractice insurance programs established by the Legisla-Nature of Impact:
ture.This proposal will not have a negative impact on jobs and employment

A new Section 152.9 is added to provide eligibility requirements foropportunities. In benefiting the public health by ensuring access to con-
participation in the excess medical malpractice insurance program.trolled substances for legitimate healthcare needs, the proposed amend-

A new Section 152.10 is added to provide coordination of the excessment is not expected to either increase or decrease jobs overall.
medical malpractice risk management courses with risk management
courses that are offered for the purpose of providing premium credits.

A new Section 152.11 is added to provide guidelines for insurers in
implementing risk management programs administered for insureds who
wish to qualify for participation in the excess medical malpractice insur-
ance program established by the Legislature.Insurance Department

Section 152.12 is amended to provide requirements for insurers con-
ducting audits of insureds or for insureds to conduct self-review surveys. A
new provision is added requiring insurers to report, by territory and medi-
cal specialty, the number of insureds participating in risk managementEMERGENCY
programs who qualify for the excess medical malpractice insurance pro-RULE MAKING
gram.
This notice is intended to serve only as a notice of emergency adoption.Physicians and Surgeons Professional Insurance Merit Rating
This agency does not intend to adopt the provisions of this emergency rulePlans
as a permanent rule. The rule will expire October 11, 2005.

I.D. No. INS-31-05-00003-E Text of emergency rule and any required statements and analyses mayFiling No. 790 be obtained from: Mike Barry, Insurance Department, 25 Beaver St.,Filing date: July 14, 2005 New York, NY 10004, (212) 480-5265, e-mail: mbarry@ins.state.ny.us
Effective date: July 14, 2005

Regulatory Impact Statement
1. Statutory authority: Sections 201 and 301 authorize the Superinten-PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-

dent to prescribe regulations interpreting the Insurance Law, and to effec-cedure Act, NOTICE is hereby given of the following action:
tuate any power granted under the Insurance Law and to prescribe forms orAction taken: Amendment of Part 152 (Regulation 124) of Title 11
otherwise make regulations. Section 2343(d) provides that the Superinten-NYCRR.
dent shall, by regulation, establish a merit rating plan for physiciansStatutory authority: Insurance Law, sections 201, 301 and 2343(d) and
professional liability insurance. Section 2343(e) provides that the Superin-(e); and L. 2002, ch. 1, part A, section 42 as amd. by L. 2002, ch. 82, part J,
tendent may approve malpractice insurance premium reductions for in-section 16
sured physicians who successfully complete an approved risk management

Finding of necessity for emergency rule: Preservation of general wel- course, subject to standards prescribed by the Superintendent by regula-
fare. tion. Section 42 of Part A of the Laws of 2002, as amended by Section 16
Specific reasons underlying the finding of necessity: Section 42 of Part of Part J of Chapter 82 of the Laws of 2002, requires that all physicians,
A of Chapter 1 of the Laws of 2002, requires that any physician, surgeon or surgeons and dentists participating in the excess medical malpractice in-
dentist who wants to participate in the excess medical malpractice insur- surance program established by the Legislature in 1986 participate in a
ance program established by the Legislature in 1986 must participate in a proactive risk management program. Section 42 authorizes the Superinten-
proactive risk management course. Section 42 authorized the Superinten- dent to promulgate regulations which provide for the establishment and
dent to promulgate regulations that provide for the establishment and administration of these risk management courses.
administration of such plans. Section 42, as originally enacted on January 2. Legislative objectives: The objective of Section 2343(d) was the
25, 2002, established an effective date of July 1, 2003 for participation in establishment, by the Superintendent, by regulation, of a merit rating plan
these courses. However, on May 29, 2002, Section 16 of Part J of Chapter for physicians professional liability insurance that was reasonable and not
82 of the Laws of 2002 was enacted and the effective date was amended to unfairly discriminatory, inequitable, violative of public policy or contrary
July 1, 2002. to the best interests of the people of New York. The regulation was to

It is essential that this amendment be promulgated on an emergency include reasonable standards to be applied to merit rating plans submitted
basis so that insurers are made aware of the requirements for proactive risk by insurers for approval by the Superintendent. Those standards are to be
management courses and have the courses in place as soon as possible. used to arrive at premium rates, surcharges and discounts based on an
Insureds must be able to avail themselves of these courses as soon as evaluation of the insured, geographical areas, specialties of practice, past
possible so that they may participate in the excess medical malpractice and prospective loss and expense experience for medical malpractice in-
insurance program. This is especially important for those insureds who are surance and any other factors deemed relevant in a system of merit rating.
presently insured in the excess medical malpractice insurance program. It The objective of Section 2343(e) was to permit insurers to provide
is vital that their insurance be maintained on a continuous basis not only premium credits for successful completion of risk management programs
for their financial protection but also to preserve the rights of claimants approved by the Superintendent.
who suffer injury as a result of medical malpractice. The objective of Section 42 of Part A of the Laws of 2002 was to

For the reasons cited above, this amendment is being promulgated on require that all physicians, surgeons and dentists participating in the excess
an emergency basis for the preservation of the general welfare. medical malpractice insurance program established by the Legislature
Subject: Physicians and surgeons professional insurance merit rating participate in a proactive risk management program.
plans. An effective risk management program would provide insureds with an
Purpose: To establish guidelines and requirements for medical malprac- overview of the causes of malpractice claims, emphasize communication
tice merit rating plans and risk management plans. skills and improved patient rapport skills, and focus on improving proce-
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dures. This should reduce the frequency and severity of medical malprac- courses. However, it should be noted that participation in a proactive risk
tice claims. The intent of this amendment is to effectuate that objective. management course permits an insured to be issued one million dollars of

excess medical malpractice insurance at no charge to himself/herself. It3. Needs and benefits: The first amendment to Part 152 established
should also be noted that the aim of participation in risk managementstandards under which risk management programs may be approved by the
courses is to improve patient care which ultimately translates into betterSuperintendent. Successful completion of approved risk management pro-
patient care which will reduce the frequency and severity of medicalgrams permitted credits to be applied to physicians professional liability
malpractice losses.programs.

In addition, it is anticipated that completion of the excess medicalAt the time that amendment was promulgated, all risk management
malpractice risk management program will allow an insured physician tocourses were conducted in a classroom setting in a lecture format. Since
receive credit for Category 1 continuing medical education. that time, advances in technology have made Internet-based home study

courses available in an array of disciplines. Insurers have requested that 5. Local government mandates: This rule does not impose any man-
they be permitted to take advantage of this technology and offer Internet- dates on local government.
based risk management courses to their medical malpractice insureds. 6. Paperwork: There are paperwork requirements imposed by the pro-
Offering Internet-based risk management courses will allow insureds in- visions of the amendment on insurers with respect to offering an internet
creased flexibility in participating in these courses. This may result in more based risk management course. An insurer that decides to offer an Internet-
insureds completing the courses, which should ultimately translate into based risk management course will have to follow existing procedures for
better patient care and reductions in the incidence and cost of medical obtaining the Superintendent’s approval of that course and submit required
malpractice claims. data on the number of insureds receiving the risk management credit.

The recently enacted Section 42 of Part A of Chapter 1 of the Laws of Although they are not regulated parties, an insured physician might be
2002, as amended by Section 16 of Part J of Chapter 82 of the Laws of subject to minimal paperwork requirements. If an insured physician takes
2002 requires that, as of July 1, 2002, physicians, surgeons and dentists an Internet-based risk management course, he or she must affirm that they
participate in a proactive risk management program in order to be eligible were the person who actually took the course and that they are aware that
to participate in the excess medical malpractice insurance program estab- any premium credit granted by the insurer is based on this affirmation. Any
lished by the Legislature.  additional costs associated with the completion of this affirmation will be

4. Costs: This rule imposes no compliance costs upon state or local offset by the fact that the insured does not have to travel to and from a
governments. location where any risk management course is offered in the lecture for-

mat. It should also be noted that it is a voluntary decision by the insured toThere are no additional costs imposed upon regulated parties by the
participate in any risk management course. provisions of this amendment since, for the purposes of obtaining a pre-

mium credit, insurers are not required to offer risk management courses to With respect to the proactive risk management course, insurers will
their insureds, and those that offer risk management courses will not be have to provide the follow-up course on an annual basis rather than every
required to include an Internet-based version. However, if they do offer other year which will entail making more frequent arrangements concern-
these courses, these provisions offer regulated parties another option in ing location, notification and presentation of the course if it is offered in a
offering risk management courses to their insureds. It is likely that it is lecture format. They will also have to develop new procedures for the
more cost effective to offer Internet-based risk management courses to purposes of conducting audits and/or self-audits by insureds.
insureds in addition to, or in place of risk management courses in the Insurers will also be required to submit to the Department, on an annual
lecture format. Courses conducted in a lecture format entail costs of hiring basis, the number of insureds participating in proactive risk management
instructors, printing course materials and renting physical settings that can courses. However, this paperwork burden should be minimal since insurers
accommodate, and are convenient to, as many insureds that are eligible to are already required to submit similar statistics regarding other risk man-
attend. agement courses. 

In addition, insured physicians taking the Internet-based courses would 7. Duplication: This amendment will not duplicate any existing federal
not incur any transportation expenses that are associated with attending or state law.
lecture format risk management courses. Furthermore, physicians would 8. Alternatives: The alternative of not permitting Internet-based risk
not have to schedule time away from their practice since these courses management courses to be offered by insurers is not a viable alternative.
could be taken on line at virtually any time. The Department is of the opinion that technological advances in this area

While insurers will incur additional costs when offering proactive risk should be made available to insurers and insureds. By permitting the
management programs for the purpose of insurer eligibility in the excess availability of these types of courses, it is expected that more insured
medical malpractice insurance program, the statute provides that these physicians will be able to take these courses and the benefits of risk
costs will be reimbursed from funds available pursuant to Section 51 of management will improve the quality of care provided to their patients. 
Part A of Chapter 1 of the Laws of 2002. Reimbursement will be made Consideration was given to permitting insurers to provide non-Internet-
according to procedures to be established by the Superintendent. based home study courses to their insureds. However, the Department is of

Although insurers have offered risk management programs, for the the opinion that such home study courses do not afford insurers the ability
purpose of obtaining premium credits, for almost ten years, there are to properly monitor the effectiveness of the course and to verify that the
additional requirements specified in Section 42 of Chapter 1 of the Laws of insured physician is actually taking the course as do other formats. Cur-
2002 for proactive risk management courses. rently, when offering a risk management course in the lecture format,

The follow-up course component of the proactive risk management attendance must be taken of participants both before and after the lecture
course must be offered annually rather than every other year. and admittance to the course is closed at a certain time after the start of the

In order to satisfy the statutory requirement that these courses be course. With Internet-based risk management courses, the insured physi-
proactive, insurers will also be required to conduct risk management audits cian will be required to affirm that they have read the content of the course,
annually, either by the insurer or by a self-review survey completed by the taken any quizzes and completed the required project. In addition, insureds
insured. There will be costs associated with developing the audit proce- will be given an individual password to use and the length of time spent on
dure, training people to conduct the audits, visiting insureds’ practice the Internet taking the course can be tracked by the insurer. 
settings to do the audit and implementing any necessary follow-up proce- Since the proactive risk management course is required by statute, the
dures after the results of the audit are analyzed. Department could not consider the alternative of not implementing it.

These new requirements must be incorporated into the course and the Although an internet based format is not directly addressed in the
course must be submitted to the superintendent for approval. mandatory statute, the rule provides for this option in order to provide

flexibility to both insurers and physicians, surgeons and dentists who mustIn addition, Section 42 requires that, in order for a dentist to participate
take such courses to qualify for the excess medical malpractice insurancein the excess medical malpractice program, he or she must participate in a
coverage and to maintain consistency between the risk management creditproactive risk management program. Dental malpractice insurance carriers
course which is voluntary, and the course that must be taken by all insuredswill incur costs necessary to set up proactive risk management courses,
wishing to qualify for the excess medical malpractice insurance program. since up to this point the requirements of this Part with respect to risk

management courses set up for purposes of premium credits did not apply 9. Federal standards: There are no minimum standards of the federal
to them. government for the same or similar areas.

Although the statute does not permit insurers to assess any fees against 10. Compliance schedule: The provisions of this amendment will apply
insureds for participating in these courses, insureds may have to schedule immediately. As required by statute, insurers must have a proactive risk
time away from their practice to participate in these risk management management course available for their insureds in order for insureds to
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participate in the excess medical malpractice insurance program. It is additional costs associated with the completion of this affirmation will be
expected that insurers will be able to comply with the new provisions in a offset by the fact that the insured does not have to travel to and from a
relatively short period of time since most medical malpractice insurers setting where any risk management course is offered in the lecture format.
already have had other risk management programs approved by the super- It should also be noted that it is a voluntary decision by the insured to
intendent. In order to facilitate compliance with this statute, extensive participate in any risk management course. 
discussions have been held by the Department with the major medical With respect to the proactive risk management course, insurers will
malpractice insurers in this state and the Medical Society of the State of have to provide the follow-up course on an annual basis rather than every
New York so that the content of the course relative to excess management other year which will entail making more frequent arrangements concern-
will be consistent from course to course and also qualify for continuing ing location, notification and presentation of the course if it is offered in a
medical education credit. lecture format. They will also have to develop new procedures for the

Since the offering of risk management courses for the purpose of purpose of conducting audits and/or self-audits by insureds.
premium credits is optional for insurers, there is no compliance schedule Insurers will also be required to submit to the Department, on an annual
with respect to the offering of these courses in an internet-based format. An basis, the number of insureds participating in proactive risk management
insurer may offer an internet-based risk management course to its insureds courses. However, this paperwork should have a minimal impact since
as soon as the Department determines that the course is in compliance with insurers are already required to submit similar statistics regarding other
the provisions of this Part. risk management courses.
Regulatory Flexibility Analysis 3. Costs: This rule imposes no compliance costs upon state or local

The Insurance Department finds that this rule would not impose report- governments.
ing, recordkeeping or other requirements on small businesses. The basis It is not expected that insurers would incur undue expenses in offering
for this finding is that this rule is directed to property/casualty insurance internet-based risk management courses to their insureds for the purpose of
companies licensed to do business in New York State and self-insurers, obtaining premium credits. In fact, it is likely that it is more cost effective
none of which fall within the definition of “small business”. to offer internet-based risk management courses to insureds in addition to,

The Insurance Department has reviewed filed Reports on Examination or in place of, risk management courses in the lecture format.
an Annual Statements of authorized property/casualty insures and deter- Insureds would not be unduly affected by participating in internet-
mined that none of them would fall within the definition of “small busi- based risk management courses and would probably incur time and finan-
ness”, because there are none which are both independently owned and cial savings since they would be able to take these courses in their home or
have under one hundred employees. Self-insurers typically have to be large office at a time convenient to them. 
enough to have the financial ability to self insure losses and the Depart- Insurers will incur additional costs when offering proactive risk man-
ment has never been provided information to indicate that any of the self- agement programs to insureds for the purpose of eligibility in the excess
insurers are small businesses. medical malpractice insurance program. However, the stature provides that

This rule will also have no adverse economic impact on local govern- their costs will be reimbursed from statutory funds according to procedures
ments and does not impose reporting, recordkeeping or other compliance to be established by the Superintendent. Insurers must offer these courses
requirements on local governments. The basis for this finding is that this on an annual basis and will be conducting risk management audits or have
rule is directed at insurance companies, none of which are local govern- insureds conduct self-audits. These new requirements are statutorily man-
ments. dated, but should not impose any undue hardships for insurers.

Although they are not regulated parties, this part affects physicians,
However, it should be noted that participation in this course permits ansurgeons and dentists, some of whom may be considered small businesses

insured to be issued one million dollars of excess medical malpracticeas they are required to attend proactive risk management courses if they
insurance at no charge to himself/herself. It should also be noted that thewish to be eligible to participate in the excess medical malpractice insur-
aim of participation in risk management courses is to improve patient careance program. This may entail scheduling time away from their medical
which ultimately translates into better patient care which will reduce thepractice in order to participate in these courses. However, it should be
frequency and severity of medical malpractice losses.noted that participation in this course permits an insured to be issued one

It should also be noted that portions of the excess medical malpracticemillion dollars of excess medical malpractice insurance at no charge to
risk management programs will be reviewed by the Medical Society of thehimself/herself. It should also be noted that the aim of participation in risk
State of New York for qualification as Category 1 of continuing medicalmanagement courses is to improve patient care which ultimately translates
education credit. Therefore, an insured who successfully completes thisinto better patient care which will reduce the frequency and severity of
course will qualify both for continuing medical education and for partici-medical malpractice losses.
pation in the excess medical malpractice insurance program.In addition, by providing insurers with the option of offering risk

4. Minimizing adverse impact: The regulation applies to regulatedmanagement programs in an internet-based format, physicians should be
parties that do business throughout New York State and does not imposeable to save time and money by taking these courses in their home or office
any adverse impact on rural areas. Permitting insurers to offer risk man-at a time convenient to them as opposed to attending these courses when
agement courses in an internet-based format should benefit insureds inconducted in a lecture format. 
rural areas through savings of time and money. Instead of traveling toRural Area Flexibility Analysis
central locations throughout the state to attend these courses in a lecture1. Types and estimated number of rural areas: Insurers and self-insur-
format, they can take the courses on computers in their home or office at aers covered by this regulation do business in every county in this state,
time convenient to them.including rural areas as defined under Section 102(1) of the State Adminis-

5. Rural area participation: The Department met extensively with thetrative Procedure Act. Other affected parties, such as physicians, surgeons
major medical malpractice insurers in New York State to solicit theirand dentists, conduct their practices throughout the state.
opinions on the subject of proactive risk management programs. The2. Reporting, recordkeeping and other compliance requirements: There
Department also solicited input from the Medical Society of the State ofare paperwork requirements imposed by the provisions of this amendment
New York in order that these courses would qualify for continuing medicalon insurers with respect to offering an internet-based risk management
education credit. Their comments were taken into account in developingcourse. An insurer that decides to offer an internet-based risk management
the provisions of this Part. course will have to follow existing procedures for obtaining the Superin-
Job Impact Statementtendent’s approval of that course and submit required data on the number

of insureds receiving the risk management credit. This rule should not have any adverse impact on jobs and employment
Although they are not regulated parties, an insured physician might be opportunities in this State since it merely sets forth guidelines that medical

subject to minimal paperwork requirements. If an insured physician takes malpractice insurers must follow when developing statutorily prescribed
an internet-based risk management course, he or she must affirm that they proactive risk management programs that must be submitted to the Super-
were the person who actually took the course and that they are aware that intendent for approval. It also permits insurers to offer risk management
any premium credit granted by the insurer is based on this affirmation. Any courses in an internet-based format.
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Section 94.5 sets forth the general requirements and minimum stan-EMERGENCY
dards for unearned premium reserves. 

RULE MAKING Section 94.6 sets forth the general requirements and minimum stan-
dards for contract reserves.Rules Governing Individual and Group Accident and Health In-

Section 94.7 concerns increases to, or credits against reserves carried,surance Reserves arising from reinsurance agreements.
I.D. No. INS-31-05-00005-E Section 94.8 prescribes the methodology of adequately calculating the
Filing No. 792 reserves for waiver of premium benefit on accident and health policies. 
Filing date: July 15, 2005 Section 94.9 provides that a company shall maintain adequate reserves
Effective date: July 15, 2005 for all individual and group accident and health insurance policies that

reflect a sound value being placed on its liabilities under those policies. 
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- Section 94.10 provides the specific standards for morbidity, interest
cedure Act, NOTICE is hereby given of the following action: and mortality.
Action taken: Repeal of Part 94 and addition of new Part 94 (Regulation Section 94.11 allows for a four-year period for grading into the higher
56) to Title 11 NYCRR. reserves beginning with year-end 2003 for insurers for which higher
Statutory authority: Insurance Law, sections 201, 301, 1303, 1304, reserves are required because of this Part.
1305, 1308, 4117, 4217, 4310 and 4517 Section 94.12 establishes the severability provision of the regulation.
Finding of necessity for emergency rule: Preservation of general wel- This notice is intended to serve only as a notice of emergency adoption.
fare. This agency intends to adopt this emergency rule as a permanent rule and

will publish a notice of proposed rule making in the State Register at someSpecific reasons underlying the finding of necessity: Regulation No. 56
future date. The emergency rule will expire October 12, 2005.was originally effective August 18, 1971 in its present form and has not

been substantively amended since that time. In the intervening 31 years, Text of emergency rule and any required statements and analyses may
the National Association of Insurance Commissioners has adopted new be obtained from: Michael Barry, Insurance Department, 25 Beaver St.,
reserving tables for individual and group disability income insurance poli- New York, NY 10004, (212) 480-5265, e-mail: mbarry@ins.state.ny.us
cies, popularly referred to as the Commissioners’ Disability Tables Regulatory Impact Statement
(“CDT”). The current CDT was adopted in 1986 and is used widely across 1. Statutory authority:
the country as the standard for holding reserves for individual and group The superintendent’s authority for the adoption of Regulation No. 56
disability insurance policies. It reflects both modern morbidity and claims (11 NYCRR 94) is derived from sections 201, 301, 1303, 1304, 1305,
experience and the judgement of actuaries and regulators who are knowl- 1308, 4117, 4217, 4310 and 4517 of the Insurance Law.
edgeable about the current state of the disability insurance market. These sections establish the superintendent’s authority to promulgate

However, New York authorized insurers are required to use the 1964 regulations governing reserve requirements for insurers. Sections 201 and
CDT because it was required by Regulation No. 56 (see, e.g., 11 NYCRR 301 of the Insurance Law authorize the superintendent to prescribe regula-
Part 94.1(a)(4)(iii)(A)). Also, Regulation No. 56 did not apply to group tions accomplishing, among other concerns, interpretation of the provi-
insurance, providing little or no guidance to New York insurers that write sions of the Insurance Law, as well as effectuating any power given to him
this important form of protection. The effect of the application of this under the provisions of the Insurance Law to prescribe forms or otherwise
outdated regulation is that New York authorized insurers are required to to make regulations.
hold reserves far in excess of the national standard for disability insurance Section 1303 covers loss or claim reserves for insurers.
active lives reserves, but below the prevailing standard for claims reserves. Section 1304 of the Insurance Law enables the superintendent to re-
Most New York authorized insurers hold reserves in excess of the amount quire any additional reserves as necessary on account of life insurers’
needed to pay claims due to the required use of the outdated tables. For policies, certificates and contracts.
these insurers, the adoption of the more recent tables will significantly Section 1305 covers unearned premium reserves for insurers.
reduce the cost of doing business and allow them to compete more effec- Section 1308 of the Insurance Law describes when reinsurance is
tively with insurers that are not subject to New York standards and to pass permitted and the effect that reinsurance will have on reserves.
the cost savings on to consumers. For some insurers, this regulation may Section 4117 covers loss reserves for Property and Casualty (P&C)
require an increase in reserves especially for coverages such as group insurers.
health insurance for which there had been no standards previously. The Section 4217(d) provides that reserves for all individual and group
adoption of these standards will help to ensure that such insurers remain accident and health policies shall reflect a sound value placed on the
financially capable of paying claims as they come due. liabilities of such policies and permits the superintendent to issue, by

New York authorized insurers must file quarterly financial statements regulation, guidelines for the application of reserve valuation provisions
based upon minimum reserve standards in effect on December 31, 2004. for these types of policies.
The filing date for the September 30, 2005 quarterly statement is Novem- Section 4310 covers investments, financial conditions, and reserves for
ber 15, 2005. The insurers must be given advance notice of the applicable non-profit health plans.
standards in order to file their reports in an accurate and timely manner. For fraternal benefit societies, section 4517(d) provides that reserves

For all of the reasons stated above, an emergency adoption of this new for all individual accident and health certificates shall reflect a sound value
Regulation No. 56 is necessary for the general welfare. placed on the liabilities of such certificates and permits the superintendent
Subject: Rules governing individual and group accident and health insur- to issue, by regulation, standards for minimum reserve requirements on
ance reserves. these types of certificates. Additionally, section 4517(f) provides that
Purpose: To prescribe rules and regulations for valuation of minimum reserves for unearned premiums and disabled lives be held in accordance
individual and group accident and health insurance reserves including with standards prescribed by the superintendent for certificates or other
standards for valuing certain accident and health benefits in life insurance obligations which provide for benefits in case of death or disability result-
policies and annuity contracts. ing solely from accident, or temporary disability resulting from sickness,

or hospital expense or surgical and medical expense benefits. Substance of emergency rule: Section 94.1 lists the main purposes of the
regulation including implementation of sections 1303, 4117, 4217(d), 2. Legislative objectives:
4517(d) and 4517(f) of the Insurance Law and prescribing rules for valuing One major area of focus of the Insurance Law is solvency of insurers
certain accident and health benefits in the life insurance policies. doing business in New York. One way the Insurance Law seeks to ensure

Section 94.2 is the applicability section. This section applies to both solvency is through requiring all insurers licensed to do business in New
individual policies and group certificates. The regulation applies to all York State to hold reserve funds necessary in relation to the obligations
insurers, fraternal benefit societies, and accredited reinsurers doing busi- made to policyholders.
ness in the State of New York. It applies to all statutory financial state- 3. Needs and benefits:
ments filed after its effective date. The regulation is necessary to help ensure the solvency of insurers

Section 94.3 is the definitions section. doing business in New York. The Insurance Law does not specify mortal-
Section 94.4 sets forth the general requirements and minimum stan- ity, morbidity, and interest standards used to value individual and group

dards for claim reserves, including claim expense reserves and the testing accident and health insurance policies and relies on the superintendent to
of prior year reserves for adequacy and reasonableness using claim runoff specify the method. Without this regulation, there would be no standard
schedules and residual unpaid liability. method for valuing such products and, in fact, the current regulation,
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absent the emergency regulation, provides no guidance related to certain Rural Area Flexibility Analysis
coverages such as group accident and health policies. This could result in 1. Types and estimated number of rural areas:
inadequate reserves for some insurers, which would jeopardize the security

Insurance companies covered by the regulation do business in everyof policyholder funds.
county in this state, including rural areas as defined under SAPA 102(10).Additionally, the current regulation, absent the emergency regulation,

requires higher reserves than necessary for certain individual accident and 2. Reporting, recordkeeping and other compliance requirements; and
health insurance policies. This emergency regulation, by lowering such professional services:
reserves for individual policies, will result in a lower cost of doing business The regulation establishes reserve requirements for individual and
in New York. group accident and health policies and establishes standards for valuing

4. Costs: certain accident and health benefits in life insurance policies and annuity
Costs to most insurers licensed to do business in New York State will contracts.

be minimal, including the cost to develop computer programs which calcu-
3. Costs:late reserves for accident and health insurance due to several changes in the

underlying reserve methodology and new morbidity tables. Companies Costs to most insurers licensed to do business in New York State will
that are domiciled in New York and are not licensed to do business in other be minimal, including the cost to develop computer programs which calcu-
states will be impacted the most by this adoption. Most insurers that are late reserves for accident and health insurance due to several changes in the
domiciled in New York and licensed to do business in other states already underlying reserve methodology and new morbidity tables. Companies
have in place identical or similar procedures for reserve requirements and that are domiciled in New York and are not licensed to do business in other
morbidity tables due to adoption by many states of the Health Insurance states will be impacted the most by this adoption. Most insurers that are
Reserves Model Regulation of the National Association of Insurance Com- domiciled in New York and licensed to do business in other states already
missioners (NAIC). The adoption of this regulation by New York State have in place identical or similar procedures for reserve requirements and
improves reserve uniformity throughout the insurance industry. Therefore, morbidity tables due to adoption by many states of the Health Insurance
minimal additional costs will be incurred in most cases. For some insurers Reserves Model Regulation of the National Association of Insurance Com-
doing business only in New York or in other states that have not adopted missioners (NAIC). The adoption of this regulation by New York State
the NAIC model regulation, the adoption for the first time of standards for improves reserve uniformity throughout the insurance industry. Therefore,
certain coverages such as group health insurance may require an increase minimal additional costs will be incurred in most cases. For some insurers
in reserves and would therefore increase the insurer’s cost of capital. In doing business only in New York or in other states that have not adopted
addition, an insurer that needs to modify its current systems could produce the NAIC model regulation, the adoption for the first time of standards for
modifications internally or purchase software from a consultant, who certain coverages such as group health insurance may require an increase
would typically charge $5,000 to $10,000. Once the program has been in reserves and would therefore increase the insurer’s cost of capital. In
developed, no additional systems costs should be incurred due to those addition, an insurer that needs to modify its current systems could produce
requirements. modifications internally or purchase software from a consultant, who

would typically charge $5,000 to $10,000. Once the program has beenCosts to the Insurance Department will be minimal. There are no costs
developed, no additional systems costs should be incurred due to thoseto other government agencies or local governments.
requirements.5. Local government mandates:

The regulation imposes no new programs, services, duties or responsi- 4. Minimizing adverse impact:
bilities on any county, city, town, village, school district, fire district or The regulation does not impose any adverse impact on rural areas.other special district.

5. Rural area participation:6. Paperwork:
The regulation imposes no new reporting requirements. The regulation was drafted after consultation with member companies

of the Life Insurance Council of New York (LICONY). A copy of the draft7. Duplication:
was distributed to LICONY in November, 2002. Additional changes wereThe regulation does not duplicate any existing law or regulation.
made to the text of the regulation based on changes made to the NAIC’s8. Alternatives:
Health Insurance Reserves Model Regulation in December 2003 and aThe only significant alternative to be considered was to keep the
revised draft of the regulation was distributed to LICONY in January 2004.current version of Regulation No. 56, without adopting this emergency
The draft was sent to American Insurance Association (AIA), Propertyregulation, which would result in different reserve requirements for those
Casualty Insurers Association of America (PCI) and National Associationinsurers licensed in New York.
of Mutual Insurance Companies (NAMIC) for property and casualty insur-9. Federal standards:
ers and to selected health insurers during late 2004 and early 2005. InThere are no federal standards in the subject area. addition, a discussion of the proposed rule making was included in the

10. Compliance schedule: Insurance Department’s regulatory agenda which was published in the
Beginning with year-end 2003, where the requirements of this regula- June 29, 2005 issue of the State Register.

tion produce reserves higher than those calculated at year-end 2002, the
Job Impact Statementinsurer may linearly interpolate, over a four year period, between the

higher reserves and those calculated based on the year-end 2002 standards. Nature of impact:
Insurers must be in full compliance with this Part by year-end 2006. This

The Insurance Department finds that this rule will have little or noallows insurers subject to the regulation ample time to achieve full compli-
impact on jobs and employment opportunities. This regulation sets stan-ance.
dards for setting reserves for insurers. Most insurers will be able to reduce

Regulatory Flexibility Analysis reserves and a few may need to increase reserves but this is unlikely to
1. Small Businesses: impact jobs and employment opportunities. 
The Insurance Department finds that this rule will not impose any

Categories and number affected:adverse economic impact on small businesses and will not impose any
No categories of jobs or number of jobs will be affected.reporting, recordkeeping or other compliance requirements on small busi-

nesses. The basis for this finding is that this rule is directed at all insurance Regions of adverse impact:
companies licensed to do business in New York State, none of which fall

This rule applies to all insurers licensed to do business in New Yorkwithin the definition of “small business” as found in Section 102(8) of the
State. There would be no region in New York which would experience anState Administrative Procedure Act. The Insurance Department has re-
adverse impact on jobs and employment opportunities.viewed filed Reports on Examination and Annual Statements of authorized

insurers and believes that none of them fall within the definition of “small Minimizing adverse impact:
business”, because there are none which are both independently owned and No measures would need to be taken by the Department to minimize
have under one hundred employees. adverse impacts.

2. Local Governments:
Self-employment opportunities:The regulation does not impose any impacts, including any adverse

impacts, or reporting, recordkeeping, or other compliance requirements on This rule would not have a measurable impact on self-employment
any local governments. opportunities.
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Office of Mental RetardationOffice of Mental Health
and Developmental Disabilities

PROPOSED RULE MAKING
PROPOSED RULE MAKINGNO HEARING(S) SCHEDULED

NO HEARING(S) SCHEDULED
Public Assistance to Records

Management of Personal Allowance Funds
I.D. No. OMH-31-05-00007-P

I.D. No. MRD-31-05-00008-P
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-cedure Act, NOTICE is hereby given of the following proposed rule:
cedure Act, NOTICE is hereby given of the following proposed rule:

Proposed action: This is a consensus rule making to amend section Proposed action: This is a consensus rule making to amend sections
510.6(c)(3) of Title 14 NYCRR. 633.14, 633.15 and 633.99 of Title 14 NYCRR.
Statutory authority: Mental Hygiene Law, sections 7.09 and 31.104 Statutory authority: Mental Hygiene Law, sections 13.07, 13.09(b) and

16.00Subject: Public access to records of the Office of Mental Health.
Subject: Management of personal allowance funds.Purpose: To comply with statutory changes to the Freedom of Informa-
Purpose: To conform to Social Security Administration requirementstion Law.
regarding the management of conserved funds when a beneficiary movesText of proposed rule: § 510.6(c)(3) of Part 510 is hereby amended to
from one living situation to another and conform to the SSA definition ofread as follows:
incidental income.

(3) provide a written acknowledgement of the receipt of the request
Text of proposed rule: • Subparagraph 633.14(a)(1)(viii) is amended asand a statement of the approximate date, which shall be reasonable under
follows:the circumstances of the request, when the request will be granted or

(viii) When the agency or sponsoring agency has managed some-denied. If the records access officer determines to grant a request in whole
one’s personal allowance and the person [has moved] is moving to anotheror in part, and if circumstances prevent disclosure to the person requesting
living situation, the balance of all personal allowance managed by thethe record or records within twenty business days from the date of the
agency or sponsoring agency shall be forwarded to the officially desig-acknowledgement of the receipt of the request, the records access officer
nated party for the new residential setting within 10 business days of theshall state, in writing, both the reason for the inability to grant the request
person’s departure. This includes the money as recorded in the personalwithin twenty business days and a date certain within a reasonable period,
allowance account, any personal allowance in cash at the residential site,depending on the circumstances, when the request will be granted in whole
all money in a training bank account, and all money in a burial reserveor in part. Failure by the records access officer to conform to the provi-
account (see section 633.99). However, if the person’s monies (personalsions of this paragraph shall constitute a denial.
allowance, accrued personal allowance, countable income or NAMI, and

§ 510.10(b)(2) of Part 510 is hereby amended to read as follows: conserved countable income) were derived, in total or in part, from pay-
(2) fully explain in writing to the person requesting the record the ments made by the Social Security Administration (SSA), and the chief

reasons for further denial[, and inform such person of the right of judicial executive officer of the agency is the representative payee, the following
appeal pursuant to article 78 of the Civil Practice Law and Rules]. procedures apply:

§ 510.10 of Part 510 is hereby amended by adding a new paragraph (d) (a) If the person is moving to a facility operated or sponsored
to read as follows: by the same agency, the agency shall retain all monies and the chief

executive officer of the agency shall continue to serve as the person’s(d) Failure by the Office of Mental Health to conform to the provisions
representative payee. Personal allowance monies maintained in cash atof this section shall constitute a denial of appeal.
the residential site shall be forwarded to the new residential facility.Text of proposed rule and any required statements and analyses may

(b) In all other cases, the monies derived from payments madebe obtained from: Dan Odell, Bureau of Policy, Legislation and Regula-
by SSA must either be returned to SSA within 10 business days of thetion, Office of Mental Health, 44 Holland Ave., Albany, NY 12229, (518)
person’s departure or, if specifically permitted by SSA, forwarded to the473-6945, e-mail: dodell@omh.state.ny.us
new representative payee. Any encumbered funds shall be retained by the

Data, views or arguments may be submitted to: Same as above. agency and appropriately disbursed. Monies derived from other sources
Public comment will be received until: 45 days after publication of this shall be forwarded to the officially designated party for the new residential
notice. setting within 10 business days of the person’s departure. If monies de-

rived from SSA have been combined with monies from other sources, thenConsensus Rule Making Determination
the amount returned to SSA shall be the percentage of the current totalThe agency has determined that no person is likely to object to the rule which represents the SSA portion. The percentage shall be calculatedas written since the purpose of the rule is to amend an existing regulation to based on the historical portions received over the last six months of moniesmake it comply with a recent amendment to statute. Part 510 of 14 from SSA and non-SSA sources.NYCRR was adopted in order to comply with Article 6 of the Public

(1) The original agency shall notify the new agency regard-Officers Law (Freedom of Information Law). Section 87 of the Public
ing the return of the person’s monies to SSA at the time of such return orOfficers Law requires that each state agency shall promulgate rules and
transfer of monies.regulations “in conformity with Article 6 of the Public Officers Law.” That

(2) If the person is moving to another residence certified orarticle establishes the criteria under which the public may access the
operated by OMRDD:records related to the process of governmental decision making. In adopt-

(i) on or before the date of the move, the original agencying Part 510, the agency restated in regulation the standards set forth in the
shall disburse a sum equivalent to one month’s minimum statutory allow-statute.
ance or the total of the person’s monies, whichever is less, prior to

This proposed revision to Part 510 merely implements and conforms returning to SSA the remainder (if any) of the person’s monies that were
the existing Part 510 to nondiscretionary statutory provisions of Public derived from payments made by SSA;
Officers Law §§ 89(3) and 89(4), as amended by Chapter 22 of the Laws of (ii) the chief executive officer of the new agency shall
2005. In doing so, it revises and restates the language of the statute, as apply to SSA to become the person’s representative payee no later than
amended, in the appropriate sections of Part 510. three business days after the person’s admission;
Job Impact Statement (iii) upon the appointment of the chief executive officer of
The Office of Mental Health is not submitting a Job Impact Statement with the new agency as representative payee by SSA and receipt of the person’s
this rule because it is clear from the nature and content of the rule that the accrued monies, the new agency shall consider the monies to be accrued
rule will not have an adverse impact upon jobs within the State. personal allowance, except for any amount which is due and payable to the
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new agency for the provider payment(s) derived from the SSA payment at person’s departure or, if specifically permitted by SSA, forwarded to the
the time of the receipt of monies; and new representative payee. Any encumbered funds shall be retained by the

agency and appropriately disbursed. Monies derived from other sources(iv) the new agency shall monitor the person’s asset
shall be forwarded to the officially designated party for the new residentialamounts.
setting within 10 business days of the person’s departure. If monies de-(c) All funds in a burial reserve account, annotated as such,
rived from SSA have been combined with monies from other sources, thenregardless of the origin of the funds, shall be forwarded to the officially
the amount returned to SSA shall be the percentage of the current totaldesignated party for the new residential setting within 10 business days of
which represents the SSA portion. The percentage shall be calculateddeparture.
based on the historical portions received over the last six months of monies• Subparagraph 633.14(a)(1)(ix) is amended as follows:
from SSA and non-SSA sources.(ix) When a person [moves] is moving to another living situation,

(1) The original agency shall notify the new agency regard-the chief executive officer (of the original agency or sponsoring agency),
ing the return of the person’s monies to SSA at the time of such return oras representative or designated payee, shall continue to use countable
transfer of monies.income or NAMI to pay for the cost of care and maintenance of the person

(2) If the person is moving to another residence certified orin the new setting until a new payee has been designated. In addition, the
operated by OMRDD:ongoing monthly personal allowance shall be forwarded within five busi-

(i) on or before the date of the move, the original agencyness days of receipt of the benefit check. However, for any monies derived
shall disburse a sum equivalent to one month’s minimum statutory allow-from payments received from SSA, if the chief executive officer of the
ance or the total of the person’s monies, whichever is less, prior tooriginal agency is the representative payee, the original agency and, if
returning to SSA the remainder (if any) of the person’s monies that wereapplicable, new agency shall follow the procedures specified in subpara-
derived from payments made by SSA;graph 633.14(a)(1)(viii).

(ii) the chief executive officer of the new agency shall• A new subparagraph (x) is added to paragraph 633.14(a)(1) to read
apply to SSA to become the person’s representative payee no later thanas follows:
three business days after the person’s admission;(x) when a person is moving to another residential facility certi-

(iii) upon the appointment of the chief executive officer offied or operated by OMRDD and the chief executive officer of the agency
the new agency as representative payee by SSA and receipt of the person’soperating or sponsoring the original residential facility is the representa-
accrued monies, the new agency shall consider the monies to be accruedtive or designated payee:
personal allowance, except for any amount which is due and payable to the(a) The chief executive officer of the agency operating or spon-
new agency for the provider payment(s) derived from the SSA payment atsoring the new residential facility shall apply to the Social Security Admin-
the time of the receipt of monies; andistration (SSA) or other payor organization to become the representative

(iv) the new agency shall monitor the person’s assetor designated payee no later than three business days after admission of
amounts.the person.

(c) All funds in a burial reserve account, annotated as such,(b) If the payor organization is SSA, the original and new
regardless of the origin of the funds, shall be forwarded to the officiallyagencies shall comply with the requirements in subparagraph
designated party for the new residential setting within 10 business days of633.14(a)(1)(viii).
departure.(c) If the payor organization is not SSA, so long as the original

• Subparagraph 633.15(a)(11)(xxiii) is amended as follows:agency continues to be the representative or designated payee, the original
(xxiii) When the chief executive officer (of the [sending] originalagency shall continue to maintain records and submit reports required by

facility) is the representative or designated payee, the ongoing monthlythe payor organization as specified in subparagraph 633.14(a)(1)(v). Dur-
personal allowance shall be forwarded within five business days of receipting this time, the new agency shall monitor income and asset levels, and
of the benefit check to the new living situation. This arrangement shallprovide such information as will be necessary for the original agency to
continue until a new payee is designated. However, for any monies derivedmaintain records and submit reports.
from payments received from SSA, if the chief executive officer of the(d) If the payor organization is not SSA, the new agency shall
original agency is the representative payee, the original agency and, ifnotify the original agency of any changes that the payer organization
applicable, new agency shall follow the procedures specified in subpara-requires to be reported, if the original agency continues to be the represen-
graph 633.15(a)(11)(xxii).tative or designated payee. Such reports shall be made within three busi-

• Section 633.99 is amended by the addition of a new subdivision (b),ness days of the change.
as follows:• Subparagraph 633.14(a)(2)(viii) is amended as follows:

(b) Account, burial reserve. An account which is established for the(viii) When a person [moves] is moving to another living situation,
express purpose of reserving an amount of money to be set aside for thethe chief executive officer of the [sending] original agency or sponsoring
burial of the individual named on the account. The account shall beagency shall, upon designation of a new payee, forward all remaining
separate and distinct from an agency bank account and a training bankassets, which were under his or her control, to the new designee. However,
account. The maximum dollar amount may not exceed that established byfor any monies derived from payments received from SSA, if the chief
section 131-n of the Social Services Law. Any account or money which isexecutive officer of the original agency is the representative payee, the
held in trust by a funeral director, funeral firm or other person, firm ororiginal agency and, if applicable, new agency shall follow the procedures
corporation under General Business Law section 453 shall not be consid-specified in subparagraph 633.14(a)(1)(viii).
ered a burial reserve account under this regulation and is not governed by• Subparagraph 633.15(a)(11)(xxii) is amended as follows:
this regulation. (xxii) When a person [moves] is moving to another living situa-

Note: Rest of section is renumbered accordingly.tion, the balance of all personal allowance managed by the agency or • Subdivision 633.99(ba) is amended as follows:sponsoring agency shall be forwarded to the officially designated party for
(ba) Income, incidental. For purposes of this Part, income as defined inthe new residential setting within 10 business days of the person’s depar-

Social Security regulations as irregular or infrequent income which is notture. This includes the money in the personal allowance account, any
received on a scheduled basis; or is received no more than quarterly, evenpersonal allowance in cash at the residential site, all money in a training
if scheduled; and does not exceed [$10 in a given month] $30 in a givenbank account, and all money in a burial reserve account (see section
quarter if earned, or [$20 in a given month] $60 in a given quarter  if633.99). However, if the person’s monies (personal allowance, accrued
unearned.personal allowance, countable income or NAMI, and conserved countable
Text of proposed rule and any required statements and analyses mayincome) were derived, in total or in part, from payments made by the
be obtained from: Barbara Brundage, Director, Regulatory Affairs Unit,Social Security Administration (SSA), and the chief executive officer of the
Office of Mental Retardation and Developmental Disabilities, 44 Hollandagency is the representative payee, the following procedures apply:
Ave., Albany, NY 12229, (518) 474-1830; e-mail: bar-(a) If the person is moving to a facility operated or sponsored
bara.brundage@omr.state.ny.usby the same agency, the agency shall retain all monies and the chief
Data, views or arguments may be submitted to: Same as above.executive officer of the agency shall continue to serve as the person’s
Public comment will be received until: 45 days after publication of thisrepresentative payee. Personal allowance monies maintained in cash at
notice.the residential site shall be forwarded to the new residential facility.

(b) In all other cases, the monies derived from payments made Additional matter required by statute: Pursuant to the requirements of
by SSA must either be returned to SSA within 10 business days of the the State Environmental Quality Review Act (SEQRA) and in accordance
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with 14 NYCRR Part 622, OMRDD has on file a negative declaration with
respect to this action. Thus, consistent with the requirements of 6 NYCRR Public Service CommissionPart 617, OMRDD, as lead agency, has determined that the action de-
scribed herein will not have a significant effect on the environment, and an
environmental impact statement will not be prepared.
Consensus Rule Making Determination PROPOSED RULE MAKING

The primary purpose of the amendments is to conform the regulation to NO HEARING(S) SCHEDULED
current Social Security Administration policy. Conforming provisions
concern the management of conserved funds when a beneficiary moves Submetering of Electricity by The Witkoff Group, LLC
from one residence to another and modification of the definition of inci- I.D. No. PSC-31-05-00009-P
dental income.

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-Several years ago, the Social Security Administration (SSA) changed
cedure Act, NOTICE is hereby given of the following proposed rule:their policy and procedures for Representative Payee (RP) management of

conserved benefits when the beneficiary moves from a residence certified Proposed action: The Public Service Commission is considering whether
or operated by OMRDD and the Chief Executive Officer of the provider to grant, deny or modify, in whole or in part, the petition filed by The
agency is the RP. When the beneficiary moves, the CEO must relinquish Witkoff Group, LLC, on behalf of 55 Wall Associates, LLC, to submeter
the responsibility of being the RP. In the past, SSA allowed the former RP electricity at 55 Wall St., New York, NY.
to send the conserved funds directly to the new residential agency adminis- Statutory authority: Public Service Law, sections 2, 4(1), 65(1), 66(1),
trator until the new RP appointment was made. However, SSA changed (2), (3), (4), (12) and (14)
their procedures and now require that a former Representative Payee (RP) Subject: Submetering of electricity.
for Social Security and/or Supplemental Security Income benefits return Purpose: To submeter electricity at 55 Wall St., New York, NY.
conserved benefits to the Social Security Administration. OMRDD ap-

Substance of proposed rule: The Public Service Commission is consid-pealed this change in policy but was unsuccessful in a SSA hearing.
ering whether to grant, deny or modify, in whole or part, the petition filedAdditionally, OMRDD sought an administrative determination from the
by The Witkoff Group, LLC, on behalf of 55 Wall Associates, LLC, toSSA Commissioner that a policy exception be made for OMRDD certified
submeter electricity at 55 Wall Street, New York, New York.residential providers. SSA denied this request. This leaves OMRDD with
Text of proposed rule and any required statements and analyses mayno option other than changing the regulations to comply with SSA policy.
be obtained by filing a Document Request Form (F-96) located on our

Job Impact Statement website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:
A Job Impact Statement for these amendments was not submitted because Central Operations, Public Service Commission, Bldg. 3, Empire State
it is apparent from the nature and purpose of the amendments that they will Plaza, Albany, NY 12223-1350, (518) 474-2500
not have an impact on jobs and/or employment opportunities. The finding Data, views or arguments may be submitted to: Jaclyn A. Brilling,
is based on the fact that the proposed rule making only revises regulations Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
pertaining to existing Social Security Administration requirements. The bany, NY 12223-1350, (518) 474-6530
proposed revisions will not have any effect on jobs or employment oppor- Public comment will be received until: 45 days after publication of thistunities in New York State. notice.

Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job Impact Statement
Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.
(05-E-0808SA1)Office of Parks, Recreation and

Historic Preservation PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Submetering of Electricity by Windsor Tov, LLC
NOTICE OF ADOPTION I.D. No. PSC-31-05-00010-P

Fishing at Allegany State Park PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:I.D. No. PKR-21-05-00003-A
Proposed action: The Public Service Commission is considering whetherFiling No. 793
to grant, deny or modify, in whole or in part, the petition filed by WindsorFiling date: July 19, 2005 Tov, LLC to submeter electricity at 100 W. 58th St., New York, NY.

Effective date: Aug. 3, 2005 Statutory authority: Public Service Law, sections 2, 4(1), 65(1), 66(1),
(2), (3), (4), (12) and (14)PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
Subject: Submetering of electricity.cedure Act, NOTICE is hereby given of the following action:
Purpose: To submeter electricity at 100 W. 58th St., New York, NY.Action taken: Amendment of section 398.2(c) of Title 9 NYCRR.
Substance of proposed rule: The Public Service Commission is consid-

Statutory authority: Parks, Recreation and Historic Preservation Law, ering whether to grant, deny or modify, in whole or part, the petition filed
section 3.09(8) by Windsor Tov, LLC to submeter electricity at 100 West 58th Street, New
Subject: Fishing at Allegany State Park. York, New York.

Text of proposed rule and any required statements and analyses mayPurpose: To address the time of year the taking of fish is to be permitted
be obtained by filing a Document Request Form (F-96) located on ourin specific waters in Allegany State Park.
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:Text or summary was published in the notice of proposed rule making,
Central Operations, Public Service Commission, Bldg. 3, Empire StateI.D. No. PKR-21-05-00003-P, Issue of May 25, 2005.
Plaza, Albany, NY 12223-1350, (518) 474-2500

Final rule as compared with last published rule: No changes. Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Text of rule and any required statements and analyses may be Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
obtained from: Jeffrey A. Meyers, Senior Attorney, Office of Parks, bany, NY 12223-1350, (518) 474-6530
Recreation and Historic Preservation, Agency Bldg. 1, 19th Fl., Albany, Public comment will be received until: 45 days after publication of this
NY 12238, (518) 486-2921, e-mail: Jeffrey.Meyers@oprhp.state.ny.us notice.
Assessment of Public Comment Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
The agency received no public comment. Area Flexibility Analysis and Job Impact Statement
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Statements and analyses are not submitted with this notice because the Woods PPD, a real estate subdivision being constructed by Albany in the
proposed rule is within the definition contained in section 102(2)(a)(ii) of Town of Malta, Saratoga County. The petition also requested waiver of the
the State Administrative Procedure Act. requirement of inconsistent tariff provisions and 16 NYCRR Sections 501

and 502, concerning water main extensions. The agreement takes into(05-E-0831SA1)
account that all costs and associated charges arising out of the company’s
expansion will be borne by the developer, Albany. Saratoga currentlyPROPOSED RULE MAKING
provides water service to approximately 2,029 customers and is located inNO HEARING(S) SCHEDULED
the Towns of Malta and Stillwater, Saratoga County. The Commission
may approve or reject, in whole or in part, or modify the company’sIssuance of Promissory Notes by National Fuel Gas Distribution
request.

I.D. No. PSC-31-05-00011-P Text of proposed rule and any required statements and analyses may
be obtained by filing a Document Request Form (F-96) located on ourPURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:cedure Act, NOTICE is hereby given of the following proposed rule:
Central Operations, Public Service Commission, Bldg. 3, Empire StateProposed action: The Public Service Commission is considering whether
Plaza, Albany, NY 12223-1350, (518) 474-2500to approve or reject, in whole or in part, a petition by National Fuel Gas
Data, views or arguments may be submitted to: Jaclyn A. Brilling,Distribution Corporation to issue promissory notes in the aggregate princi-
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-ple amount of not more than $150,000,000, and enter into agreements
bany, NY 12223-1350, (518) 474-6530concerning derivative transactions in notional amounts not to exceed

$350,000,000 outstanding at any one time. Public comment will be received until: 45 days after publication of this
notice.Statutory authority: Public Service Law, section 69
Regulatory Impact Statement, Regulatory Flexibility Analysis, RuralSubject: Issuance of promissory notes.
Area Flexibility Analysis and Job Impact StatementPurpose: To authorize the issuance of notes and the application of the
Statements and analyses are not submitted with this notice because theproceeds for various purposes.
proposed rule is within the definition contained in section 102(2)(a)(ii) ofSubstance of proposed rule: The Public Service Commission is consid-
the State Administrative Procedure Act.ering approving a request by National Fuel Gas Distribution Corporation
(04-W-0065SA1)(NFGDC) to issue promissory notes to National Fuel Gas Company in the

aggregate principal amount of not more than $150,000,000, for purposes
PROPOSED RULE MAKINGincluding the repayment of existing debt, construction expenditures and

for general corporate purposes through December 31, 2008. NFGDC’s NO HEARING(S) SCHEDULED
current authorization to issue promissory notes expires on December 31,

Change in Billing Period and a Capital Improvement Surcharge2005. The Public Service Commission is also considering approving a
request by NFGDC to enter into derivative transactions in notional by Emerald Green Lake Louise Marie Water Company, Inc.
amounts not to exceed $350,000,000 at any one time outstanding through I.D. No. PSC-31-05-00013-PDecember 31, 2008.
Text of proposed rule and any required statements and analyses may PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
be obtained by filing a Document Request Form (F-96) located on our cedure Act, NOTICE is hereby given of the following proposed rule:
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact: Proposed action: The Public Service Commission is considering whether
Central Operations, Public Service Commission, Bldg. 3, Empire State to approve or reject, in whole or in part, or modify, Emerald Green Lake
Plaza, Albany, NY 12223-1350, (518) 474-2500 Louise Marie Water Company, Inc.’s request to change its billing period
Data, views or arguments may be submitted to: Jaclyn A. Brilling, from bi-annual to quarterly and to institute a quarterly surcharge of $25 per
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al- customer to establish an escrow account for capital improvements.
bany, NY 12223-1350, (518) 474-6530 Statutory authority: Public Service Law, section 89-c(10)
Public comment will be received until: 45 days after publication of this Subject: Change in the billing period as well as a capital improvement
notice. surcharge.
Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural Purpose: To change the billing period from bi-annual to quarterly and
Area Flexibility Analysis and Job Impact Statement approve a quarterly surcharge of $25 per customer to fund an escrow
Statements and analyses are not submitted with this notice because the account for capital improvements.
proposed rule is within the definition contained in section 102(2)(a)(ii) of Substance of proposed rule: On June 7, 2005, Emerald Green Lake
the State Administrative Procedure Act. Louise Marie Water Company, Inc. (Emerald Green) filed a petition re-
(05-G-0778SA1) questing a change in its billing cycle from bi-annually to quarterly and for

approval of a quarterly surcharge of $25 per customer to establish an
PROPOSED RULE MAKING escrow account for capital improvements. Emerald Green is about to begin

NO HEARING(S) SCHEDULED a multi-year construction program to meet the water supply needs of its
existing customers as well as the needs of extensive new construction

Provision of Water Service by Saratoga Water Services, Inc. going on in its service territory. Emerald Green provides unmetered water
service to about 684 customers in the real estate developments known asI.D. No. PSC-31-05-00012-P
Lake Louise Marie and Emerald Green, located in the Town of Rock Hill,

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- Sullivan County. Emerald Green’s tariff is available on the Commission’s
cedure Act, NOTICE is hereby given of the following proposed rule: Home Page on the World Wide Web (www.dps.state.ny.us) - located

under the Commission Documents - Tariffs. The Commission may ap-Proposed action: The Public Service Commission is considering whether
prove or reject, in whole or in part, or modify Emerald Green’s request.to approve or reject, in whole or in part, or modify, a petition filed by

Saratoga Water Services, Inc. requesting approval of an agreement for the Text of proposed rule and any required statements and analyses may
provision of water service and requesting a waiver of certain tariff provi- be obtained by filing a Document Request Form (F-96) located on our
sions and 16 NYCRR Parts 501 and 502. website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:

Central Operations, Public Service Commission, Bldg. 3, Empire StateStatutory authority: Public Service Law, section 89-b
Plaza, Albany, NY 12223-1350, (518) 474-2500Subject: Provision of water service and waiver of certain tariff provi-
Data, views or arguments may be submitted to: Jaclyn A. Brilling,sions.
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-Purpose: To approve an agreement for the provision of water service and
bany, NY 12223-1350, (518) 474-6530waive certain tariff provisions.
Public comment will be received until: 45 days after publication of thisSubstance of proposed rule: On June 26, 2005, Saratoga Water Servcies,
notice.Inc. (Saratoga) filed a petition requesting approval of an agreement be-

tween Saratoga and Albany Partners, LLC (Albany) for the provision of Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
water service by Saratoga to the Steeple Chase at Malta/Saint Ledgers Area Flexibility Analysis and Job Impact Statement
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Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of Department of Statethe State Administrative Procedure Act.
(05-W-0670SA1)

PROPOSED RULE MAKING NOTICE OF ADOPTION
NO HEARING(S) SCHEDULED

Uniform Standards of Professional Appraisal Practice
Water Rates and Charges by Antlers of Raquette Lake, Inc. I.D. No. DOS-11-05-00001-A
I.D. No. PSC-31-05-00014-P Filing No. 794

Filing date: July 18, 2005
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- Effective date: Aug. 3, 2005
cedure Act, NOTICE is hereby given of the following proposed rule:

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-Proposed action: The Public Service Commission is considering whether
cedure Act, NOTICE is hereby given of the following action:to approve or reject, in whole or in part, or modify, a request filed by

Antlers of Raquette Lake, Inc. to make various changes in the rates and Action taken: Amendment of section 1106.1 of Title 19 NYCRR.
charges contained in its tariff schedule P.S.C. No. 1—Water, to become Statutory authority: Executive Law, section 160-d(1)(d)
effective Sept. 30, 2005. Subject: Uniform standards of professional appraisal practice.
Statutory authority: Public Service Law, section 89-c(10) Purpose: To adopt the 2005 edition of the Uniform Standards of Profes-
Subject: Water rates and charges. sional Appraisal Practice.
Purpose: To increase annual revenues by about $16,875 or 1,570 percent. Text or summary was published in the notice of proposed rule making,
Substance of proposed rule: On July 12, 2005, Antlers of Raquette Lake, I.D. No. DOS-11-05-00001-P, Issue of March 16, 2005.
Inc. (Antlers or the company) filed an electronic tariff schedule, P.S.C. No. Final rule as compared with last published rule: No changes.
2—Water, to become effective September 30, 2005, which sets forth the Text of rule and any required statements and analyses may be
rates, charges, rules and regulations under which the company will operate. obtained from: Bruce Stuart, Department of State, Division of Licensing
Antlers currently serves approximately 38 seasonal customers (May 15th Services, 84 Holland Ave., Albany, NY 12208, (518) 473-2728
through October 15th), including SUNY Cortland, and is located in the Assessment of Public Comment
Hamlet of Raquette Lake, Town of Long Lake, Hamilton County. The The agency received no public comment.
company proposes a residential flat rate of $350 and a business flat rate of
$5,000. The company is currently charging a flat rate of $25. The proposed
filing would increase the company’s annual revenues by $16,875 or
1,570%. Antlers is also proposing a surcharge or escrow account to finance
system improvement. In addition, the proposed tariff defines when a bill
will be considered delinquent and establishes a late payment charge of 11⁄2
percent per month, compounded monthly, and a returned check charge
equal to the bank charge plus a handling fee of $5. The proposed restora-
tion of service charge is $50 during normal business hours Monday
through Friday, $75 outside of normal business hours Monday through
Friday, and $100 on weekends and public holidays. The company’s pro-
posed tariff is available on the Commission’s Home Page on the World
Wide Web (www.dps.state.ny.us) located under the File Room - Tariffs.
The Commissioner may approve or reject, in whole or in part, or modify
the company’s request.
Text of proposed rule and any required statements and analyses may
be obtained by filing a Document Request Form (F-96) located on our
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:
Central Operations, Public Service Commission, Bldg. 3, Empire State
Plaza, Albany, NY 12223-1350, (518) 474-2500
Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
bany, NY 12223-1350, (518) 474-6530
Public comment will be received until: 45 days after publication of this
notice.
Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job Impact Statement
Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.
(05-W-0839SA1)
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