
RULE MAKING
ACTIVITIES

ates for purposes of carrying out equivalent supervision under the Euro-Each rule making is identified by an I.D. No., which consists
pean Union Financial Conglomerates Directive.

of 13 characters. For example, the I.D. No. AAM-01-96- Text of emergency rule:
00001-E indicates the following: Part 114

SUPERVISION AND REGULATION OF ARTICLE XII INVESTMENTAAM -the abbreviation to identify the adopting agency COMPANY HOLDING COMPANIES AND THEIR SUBSIDIARIES FOR
01 -the State Register issue number PURPOSES OF THE EUROPEAN UNION FINANCIAL CONGLOMER-

ATES DIRECTIVE96 -the year
(Statutory Authority: Banking Law §§ 14[1], 14[1][k], Article XII)00001 -the Department of State number, assigned upon re- §  114.1 Purpose and Scope.

ceipt of notice Article XV of the Banking Law authorizes the formation of investment
companies and Article XII of the Banking Law sets forth the rights andE -Emergency Rule Making—permanent action not
obligations of such investment companies. The purpose of this Part is tointended (This character could also be: A for Adop- clarify the Superintendent’s examination, supervision, regulation, and en-

tion; P for Proposed Rule Making; RP for Revised forcement authority over financial conglomerates for purposes of carrying
out equivalent supervision under the European Union Financial Conglom-Rule Making; EP for a combined Emergency and
erates Directive.Proposed Rule Making; EA for an Emergency Rule

§ 114.2 Definitions.
Making that is permanent and does not expire 90 For purposes of this Part:

“Banking Law” means the New York Banking Law.days after filing; or C for first Continuation.)
“Banking organization” means all banks, trust companies, private

Italics contained in text denote new material. Brackets indi- bankers, savings banks, safe deposit companies, savings and loan associa-
tions, credit unions and investment companies organized under the Bank-cate material to be deleted.
ing Law.

“Control” means the possession, directly or indirectly, of the power to
direct or cause the direction of management and policies of an investment
company, whether by means of the ownership of the voting stock or equity
interests of such investment company or of one or more persons control-
ling such investment company, by means of a contractual arrangement orBanking Department
otherwise. Control shall be presumed to exist if any company, directly or
indirectly, owns, controls or holds with the power to vote ten per centum or
more of the voting stock or other equity interests of any investment com-
pany or of any company which owns, controls or holds with power to voteEMERGENCY
ten per centum or more of the voting stock or other equity interests of suchRULE MAKING
investment company.

“Equivalent supervision” means a supervisory and regulatory regimeEuropean Union Financial Conglomerates Directive
meeting the standards required under the Financial Conglomerates Direc-

I.D. No. BNK-35-05-00005-E tive.
Filing No. 889 “Financial conglomerate” means a group meeting the definition of
Filing date: Aug. 15, 2005 financial conglomerate under the Financial Conglomerates Directive and
Effective date: Aug. 17, 2005 having an investment company within its structure.

“Financial Conglomerates Directive” means the European Union Fi-PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
nancial Conglomerates Directive 2002/87/EC, as it may be amended fromcedure Act, NOTICE is hereby given of the following action:
time to time.Action taken: Addition of Part 114 to Title 3 NYCRR.

“Investment company” means a banking organization organized pur-Statutory authority: Banking Law, section 14(1), (k) and art. XII suant to the Banking Law and subject to the provisions of Article XII of the
Finding of necessity for emergency rule: Preservation of general wel- Banking Law.
fare. “Investment company holding company” means the top tier corpora-
Specific reasons underlying the finding of necessity: Need to meet tion or other entity that controls an investment company.
European Commission timetable for being designated as providing “Subsidiary” means a corporation or other entity at least 10 per
equivalent supervision for certain U.S. headquartered financial groups centum of the voting stock or other equity interests of which is controlled
with business activities in the European economic community. directly or indirectly by an investment company holding company.
Subject: Supervision of art. XII investment company holding companies “Supervision Agreement” means an individual agreement entered into
and their subsidiaries for purposes of the European Union Financial Con- between a financial conglomerate and the Superintendent which provides
glomerates Directive. for a detailed plan of supervision by the Superintendent over the financial
Purpose: To clarify the examination, supervision, regulation and enforce- conglomerate, including specific regulatory requirements applicable to
ment authority of the Superintendent of Banks over financial conglomer- the investment company holding company and its subsidiaries.
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§ 114.3 Examination, Supervision, Regulation, and Enforcement Au- Section 14(1) of the Banking Law empowers the Banking Board to
thority of the Superintendent over Investment Company Holding Compa- make, alter and amend rules and regulations not inconsistent with law. In
nies and their Subsidiaries for Purposes of the European Union Financial addition, Section 14(1)(k) permits the Banking Board to prescribe the
Conglomerates Directive. methods and standards to be used in examinations and valuations of assets

of banking organizations. Article XII sets forth the powers as well as theTo assist the Banking Department in carrying out equivalent supervi-
duties and responsibilities of Article XII investment companies. sion of a financial conglomerate for purposes of carrying out the require-

ments of the Financial Conglomerates Directive, the Superintendent shall 2. Legislative objective:
have examination, supervision, regulation, and enforcement authority over The rule promotes the legislative objective of maintaining the safety
an investment company holding company and any of its subsidiaries to the and soundness of banking organizations through effective examination and
same extent as he or she has examination, supervision, regulation, and supervision. Banking Law Section 10 declares it to be the policy of New
enforcement authority over any banking organization under the Banking York that all banking organizations shall be supervised and regulated by
Law. the Banking Department in such manner as to ensure the safe and sound

This authority includes, but is not limited to, the authority to: conduct of such business and to protect the public interest. Article XII sets
(1) apply Banking Law Section 36 relating to examinations and confi- forth the powers as well as the duties and responsibilities of Article XII

dentiality of information to an investment company holding company and companies. Such duties include recordkeeping and the provision of reports
its subsidiaries, as if such entities were banking organizations; to the Superintendent. As banking organizations, Article XII companies

(2) issue orders to an investment company holding company and its are subject to examination by the Superintendent (B.L. Section 36) as well
subsidiaries as provided in Banking Law Section 39, as if such entities as to enforcement actions by the Superintendent (e.g. enforcement actions
were banking organizations; under B.L. 39; monetary penalties under B.L. 44).

(3) impose monetary penalties for violation of law or regulation, as The new rule clarifies the Superintendent’s ability to carry out this
provided in Banking Law Section 44, as if such entities were banking supervision in those cases where equivalent supervision is required under
organizations; the European Union Financial Conglomerates Directive ( 2002/87/EC)

(4) impose capital requirements on an investment company holding (the “Financial Conglomerates Directive” or “Directive”) recently passed
company and its subsidiaries, as appropriate or required in the judgment by the European Parliament.
of the Superintendent; 3. Needs and benefits:

(5) prescribe requirements for the keeping of books and records by the The purpose of the new rule is to clarify the Superintendent’s examina-
investment company holding company and its subsidiaries; tion, supervision, regulation and enforcement authority over Article XII

(6) require filing by the investment company holding company and its investment companies (i.e. banking organizations formed pursuant to Arti-
subsidiaries with the Superintendent of periodic reports of condition, re- cle XII of the Banking Law) and their affiliates in situations where the
ports of income, risk profiles, large exposures and such other reports as Banking Department is responsible for providing “equivalent supervision”
may be required by the Superintendent; (as defined in the rule) for such banking organizations and their affiliates,

(7) levy assessments on the investment company holding company and under the Financial Conglomerates Directive.
its subsidiaries, as provided in Banking Law Section 17, as if such entities The Directive will require supervisors in non-European countries to
were banking organizations; provide so-called “equivalent supervision” over a financial conglomerate

(8) issue such general or specific rules or regulations as may be to that which would be required in Europe. Under the Directive, groups or
necessary to effectuate the examination, supervision, regulation, and en- conglomerates that have activities in one or more financial business areas,
forcement authority over investment company holding companies and including banking, insurance and securities, will be required to demon-
their subsidiaries for purposes of meeting the requirements of equivalent strate that a financial regulator in their home country provides adequate
supervision under the Financial Conglomerates Directive. supervision for the conglomerate on a consolidated basis.

§ 114.4 Supervision Agreements with Financial Conglomerates. The Banking Department currently has several conglomerates or finan-
The Superintendent may enter into one or more Supervision Agree- cial groups with operations in Europe that will become subject to the

ments with each financial conglomerate. Such Supervision Agreements supervision requirements of the Financial Conglomerates Directive in
will set forth the specific plan of supervision and detailed regulatory January 2005. These are large organizations which own Article XII bank-
requirements applicable to an investment company holding company and ing corporations in New York and, as a result thereof, it is possible that the
its affiliates (e.g. capital requirements, reporting requirements, transac- Banking Department would be required or requested to provide the re-
tional limitations, etc.). The Superintendent may exercise enforcement quired equivalent supervision for these organizations.
authority under Banking Law Sections 39 and 44 for breaches or viola- The ability of a U.S. supervisor fulfilling the role of equivalent supervi-
tions of such Supervision Agreements. sor to effectively examine and supervise a financial conglomerate must be

Such Supervision Agreements shall be in addition to, and shall not clear. The requirements of the so-called “equivalent supervision” are
serve as a limitation on, the Superintendent’s examination, supervision, broader than the supervision currently exercised by the Superintendent
regulation and enforcement authority provided under this Part over invest- over Article XII investment companies owned by such entities, in that the
ment holding companies and their subsidiaries to the same extent as the Directive requires that the U.S. regulators effectively supervise the broader
Superintendent has examination, supervision, regulation, and enforcement organization (i.e. from the parent level down) on a consolidated basis.
authority over any banking organization under the Banking Law. While this does not necessarily require that one supervisor functionally

§ 114.5 Limitations. supervise and regulate each entity within a conglomerate, one supervisor
The Superintendent’s examination, supervision, regulation, and en- will be relied upon to provide a coordinating role, and that supervisor must

forcement authority over investment company holding companies and have a demonstrable ability to supervise, examine and regulate and take
their subsidiaries as provided in this Part is limited to those cases in which enforcement action against, if necessary, the organization as a whole. The
the Banking Department needs to provide equivalent supervision for a Directive recognizes that many countries, including the U.S., regulate
specific financial conglomerate under the Financial Conglomerates Di- diverse financial conglomerates on a “functional” basis (i.e. insurance
rective. regulators regulate the insurance entities, securities regulators regulate the

The provisions of Banking Law Article XIII governing voluntary and securities entities, etc.).
involuntary liquidations of banking organizations shall not be applicable The Department has significant experience in providing consolidated
to investment company holding companies, although they are applicable to supervision to large banking organizations, both in its role as supervisor of
investment companies. banks within a holding company structure and in its role as a consolidated
This notice is intended to serve only as a notice of emergency adoption. supervisor for several Article XII companies owned by large financial
This agency intends to adopt this emergency rule as a permanent rule and institutions that have operations in Europe and abroad. The Department is
will publish a notice of proposed rule making in the State Register at some also very accustomed to coordinating supervision among various regula-
future date. The emergency rule will expire November 12, 2005. tors, including the banking, insurance and securities regulators in the U.S.,
Text of emergency rule and any required statements and analyses may as well as banking and other financial regulators in Europe and in other
be obtained from: Sam L. Abram, Secretary to the Banking Board, countries abroad.
Banking Department, One State St., New York, NY 10004-1417, (212) The new rule is necessary to demonstrate and set forth unambiguously
709-1658, e-mail: sam.abram@banking.state.ny.us the Superintendent’s powers and duties vis-á-vis the larger conglomerate
Regulatory Impact Statement organization in a situation where comprehensive equivalent supervision is

1. Statutory authority: required to be provided by the Superintendent. The regulation therefore
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serves the purpose of making it clear to both the European Union regula- Consideration was given to relying on the Superintendent’s existing
tors and to the conglomerate organization the authority of the Superinten- authority to examine banking organizations and their affiliates, including
dent in this regard. Specifically, the regulation makes explicit that the the authority of the Superintendent to enter into quasi-contractual Supervi-
parent company of an Article XII organization within a financial conglom- sion Agreements with an organization, such as a financial conglomerate.
erate is an Article XII holding company and that, to carry out the required Although it was thought that it might be possible to demonstrate to the
equivalent supervision, the Superintendent has the authority to exercise European Union that the Superintendent could carry out equivalent super-
examination, supervision, regulation and enforcement authority over the vision based on existing authority, it was ultimately determined, in part
Article XII holding company and any of its subsidiaries in the same based upon outreach to the European Commission (“Commission”) and
manner as over any banking organization. In this way, the Superintendent one organization that will be required to have consolidated equivalent
can exercise the supervisory tools necessary to provide effective consoli- supervision (see Section 11,“Outreach” below), that a regulation was nec-
dated supervision. The regulation makes clear that this authority to super- essary to clarify the extent of the Superintendent’s examination, supervi-
vise and regulate the Article XII holding company and its subsidiaries in sion, regulation and enforcement authority.
the same manner as a banking organization only is necessary and therefore Banking Law Section 36 clearly grants the Superintendent the author-
only will be employed when the Superintendent is required to provide ity to examine banking organizations (which includes Article XII invest-
equivalent supervision under the Financial Conglomerates Directive. ment companies) as well as affiliates of banking organizations when nec-
Thus, the applicability of the rule is limited to such situations involving essary to determine the financial condition of a banking organization. The
these financial conglomerates. Superintendent can also issue enforcement orders against banking organi-

The Superintendent’s authority to examine and exercise certain control zations under B.L. Section 39, and it is possible that certain activities of
over affiliates (e.g. parent, sister companies) of any banking organization affiliates (e.g. ordering cease and desist, etc.) might be reachable through
is already quite broad (see e.g. Banking Law Section 36). However, in such orders. However, based on discussions with the Commission and
order for a U.S. supervisor to be deemed capable of equivalent supervision, European supervisors, it was clear to Department staff that the Commis-
the authority to both regulate and take enforcement action against the sion, in order to make a determination that a supervisor could effectively
affiliates of a banking organization must be apparent. The new rule pro- provide equivalent supervision, strongly preferred, and would likely re-
vides that clarification. The financial conglomerate organizations them- quire, demonstrable express statutory or regulatory authority of the super-
selves favor such clarification since they wish to demonstrate that their visor to carry out examination, supervision, regulation and enforcement
home country supervisors can provide the required equivalent supervision. over the conglomerate.

If the European Union determines that the supervision in the organiza- In the absence of the proposed rule, the Superintendent’s authority to
tion’s home country is not “equivalent” to that provided to an entity supervise the conglomerate in the manner required would be less clear.
headquartered in the European Economic Community, the organization While the Superintendent has clear examination authority over affiliates
will be forced to restructure its European operations so that equivalent when necessary to determine the financial condition of a banking organiza-
supervision may be provided by a European regulator from a top tier entity tion, it is not clear that the Superintendent’s authority to issue regulations
located in Europe. For most U.S. organizations, this is a highly undesirable applicable to, or enforcement orders or monetary penalties against, the
result that would involve costly restructuring in Europe and added layers of financial conglomerate, extends to the banking organization’s affiliates or
regulatory oversight. parent company directly. The European Union as well as the financial

Accordingly, the new rule demonstrating the Superintendent’s author- conglomerate organizations for which the Banking Department may serve
ity and ability to carry out supervision in a manner deemed acceptable as equivalent supervisor both desire clarification to this effect. The pro-
under the Directive serves the public need for U.S. financial conglomerate posed rule therefore would clarify that, for those organizations for which
organizations to demonstrate consolidated supervision by a home country the Department is equivalent supervisor, the Superintendent’s examina-
regulator. tion, supervision, regulation and enforcement authority extends to the

4. Costs: Article XII company’s top tier parent organization and other affiliates to
No significant new costs are imposed as a result of this rule. Banking the same extent as to any other banking organization.

organizations are already subject to monitoring and reporting require- A second approach utilizing the Department’s existing authority would
ments. This reporting would now be required at a consolidated level within be to rely on the Superintendent’s authority to enter into formal “Supervi-
the organization, which in many cases, is already being done. Any addi- sion Agreements” which set forth the Superintendent’s plan of supervi-
tional reporting or compliance requirements are a direct result of European sion, as well as the Superintendent’s authority over the organization, and
Union Financial Conglomerates Directive itself. As noted in Section 3, the organization’s responsibilities as a supervised entity. Such agreements
“Needs and Benefits” above, U.S. organizations that are deemed to be have been used in the past where consolidated supervision is required, and
financial conglomerates are in favor of the Superintendent’s regulatory the uniqueness of each organization requires a tailored agreement. In fact,
authority since, without such clarification, heavy costs of restructuring the new rule still calls for the use of such agreements with individualized
operations or duplicative regulation might be required to satisfy the Euro- supervision plans as part of the equivalent supervision framework. While
pean Union Directive. in the past such comprehensive Supervision Agreements alone would be

5. Local government mandates: sufficient to demonstrate to European regulators that the U.S. regulator has
The regulation imposes no burdens on local governments. a comprehensive plan of supervision for the organization, the new Euro-
6. Paperwork: pean Directive appears to require a firm statutory or regulatory expression
Banking organizations, including Article XII companies, are currently of a U.S. supervisor’s authority.

subject to monitoring and reporting requirements. These requirements will b. Promulgate a Regulation to Further Define Superintendent’s Exami-
continue and may need to be supplemented by reporting at the consolidated nation Authority Under Banking Law Section 36.
organizational level, which, in many cases is already done. Any such

Another alternative that was considered was to adopt a general regula-additional paperwork requirements, however, are a direct result, not of the
tion of the Banking Board which would further define the scope of thenew rule, but of new requirements imposed on the organizations under the
Superintendent’s examination authority under Banking Law Section 36.European Union Directive which imposes new requirements on these
Such a regulation would also have been limited in nature and would haveorganizations as a result of their European operations. These organizations
sought to define what is meant by “examination” of a banking organizationfavor reporting to a U.S. supervisor as a less costly alternative to direct
in a situation where the banking organization is part of a group or con-reporting to European supervisors.
glomerate that requires equivalent supervision in the U.S. under the Euro-7. Duplication:
pean Union Financial Conglomerates Directive.None. Various other U.S. supervisors, such as the Federal Reserve, the

This alternative was rejected by Department staff as less clear and lessU.S. Securities and Exchange Commission, the Office of the Comptroller
effective than the approach decided upon. For example, to accomplish theof the Currency and the Office of Thrift Supervision may be required to
required end, the regulation would have needed to very broadly define theprovide equivalent supervision to institutions under their jurisdiction that
term “examination” to encompass the ability of the Superintendent to issuehave European operations. However, supervision by federal regulators and
regulations and enforcement actions against both the banking organizationthe Banking Department would not be conflicting or duplicative, as an
and its affiliates.organization would only have one designated “equivalent supervisor” for

purposes of the European Union Directive. Rather than demonstrate the Superintendent’s authority as based solely
8. Alternatives: on the examination authority described in B.L. Section 36, Department
a. Rely on Existing Authority staff believes it is more appropriate to demonstrate the Superintendent’s

3



Rule Making Activities NYS Register/August 31, 2005

authority as arising out of her overall ability to supervise and regulate understanding that the European Commission wishes to see the equivalent
Article XII banking organizations and their affiliates. authority available to the Superintendent for the supervision of the con-

glomerate as it would have over banking organizations.The new rule is therefore a general Banking Board regulation based on
The organization also had some inquiries about the technical terminol-Banking Law Section 14(1), 14(1)(k) and Article XII defining the Superin-

ogy employed in the rule vis-á-vis the European Union Directive. Thesetendent’s specific expanded supervisory powers over the entities in a
questions were cleared up to the organization’s satisfaction based uponconglomerate whose top tier company is defined as an Article XII holding
further discussions between the Department and the Commission staff tocompany in those cases in which the Banking Department needs to provide
clarify this terminology.equivalent supervision as required under the Financial Conglomerates

Directive. Regulatory Flexibility Analysis
9. Federal standards: A Regulatory Flexibility Analysis is not submitted because the proposed
Not applicable. As noted above, various federal financial supervisors rule will not impose any adverse economic impact, or reporting, or record-

may also demonstrate their authority to provide consolidated equivalent keeping or other compliance requirements on small businesses or local
supervision, but there are no specific standards which can be compared to governments. The proposed rule relates to supervision of the parents and
those the Banking Department would apply to organizations under its affiliates of Article XII investment companies having financial business
supervision. While the supervisory regimes would likely be similar in operations within the European Union. These entities are large financial
order to accommodate the requirements of the European Union Directive, conglomerates, which do not qualify as small businesses in New York
the specific requirements applicable to any given organization are individ- State and are not local governments. 
ualized and part of a unique supervision plan. Rural Area Flexibility Analysis

10. Compliance schedule: A Rural Area Flexibility Analysis is not submitted because the rule does
Not applicable. Organizations under the Department’s supervision do not result in any hardship to a rural area based on the character and nature

not need to take affirmative steps to comply with the rule. Based upon the of a rural area. The rule relates to supervision of large financial conglomer-
decision of European regulators whether the Banking Department will be ates. It is apparent from the nature and purpose of the rule that it will not
required to provide equivalent supervision, the rule will either be applica- impose any adverse economic impact or reporting, recordkeeping or other
ble to such organizations or it will not. An individualized Supervision compliance requirements on public or private entities in rural areas. 
Agreement will then be worked out between the Banking Department and Job Impact Statement
the organization, in consultation with European regulators. A Job Impact Statement is not submitted because the proposed rule has no

11. Outreach: effect on the creation or elimination of jobs. The rule clarifies the Superin-
In March 2004, a delegation of the Banking Department traveled to tendent’s examination, supervision, regulation and enforcement authority

Brussels, Belgium and London, England to meet with staff of the Commis- over Article XII companies and their affiliates in situations where the
sion and the U.K.’s Financial Services Authority (“FSA”), respectively. Banking Department needs to provide equivalent supervision for purposes
The Commission is responsible for providing guidance to the various of the European Union Financial Conglomerates Directive. Accordingly, it
European financial supervisors on the supervisory regimes in other coun- is apparent from the nature and purpose of the rule that it will not have a
tries, including the U.S. Therefore, this body (including its technical com- substantial adverse impact on jobs and employment opportunities.
mittees) has the responsibility and the authority to determine whether the
supervisory regimes in other countries are sufficiently “equivalent” to EMERGENCY
European regimes as required by the Directive. The Commission is there-

RULE MAKINGfore analyzing other supervisors’ laws and regulations and practical ap-
proaches to supervision. High Cost Home Loans

The FSA is one of the European financial supervisors with a major role
I.D. No. BNK-35-05-00006-Ein carrying out the Directive, particularly with respect to several of the
Filing No. 890U.S.-based financial conglomerates. This is because significant decision-
Filing date: Aug. 15, 2005making about which U.S. supervisor is best qualified to provide equivalent

supervision to a particular organization rests with the European financial Effective date: Aug. 17, 2005
supervisor where the majority of the conglomerate organization’s opera-

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-tions reside.
cedure Act, NOTICE is hereby given of the following action:The Banking Department delegation explained to both the Commission
Action taken: Amendment of Part 41 of Title 3 NYCRR.and the FSA how the Banking Department conducts supervision of bank-

ing organizations, the authority of the Superintendent, and the legal and Statutory authority: Banking Law, sections 6-i and 6-l
regulatory framework for supervision. The FSA has worked extensively Finding of necessity for emergency rule: Preservation of general wel-
with the Department over the years and was already quite familiar with the fare.
Department as a supervisor. In addition, in March, the delegation shared Specific reasons underlying the finding of necessity: Chapter 626 of the
with both these entities a draft of the new rule and explained how it would Laws of 2002 became effective on April 1, 2003. Provisions of chapter
clarify the Superintendent’s authority over conglomerates for purposes of 626, by the enactment of section 6-l of the Banking Law, affect the making
the Financial Conglomerates Directive. The Commission staff indicated of certain home mortgage loans, known as high cost home loans, on after
that it would provide comments as this body has the primary responsibility the effective date. Part 41 of Title 3 NYCRR has governed the making of
for evaluating equivalence. In May 2004, the Commission staff com- such loans prior to the effective date and is not in conformity with certain
mented favorably on the proposed rule and indicated its belief that the rule provisions of the chapter 626. Also, in certain limited instances, the pro-
would be found sufficient for the purposes of the Directive. The staff posed amendments to Part 41 will clarify certain provisions enacted by
suggested only a few minor wording changes to more closely conform chapter 626. The revised Part 41 provides a comprehensive regulatory
certain terminology to that of the Directive. scheme under which mortgage lenders and brokers will be able to make

The draft regulation was also shared with one of the organizations high cost home loans.
under the Department’s supervision that will require equivalent supervi- Subject: The making of certain residential mortgage loans, referred to assion and for which it is most likely that the Department might be required high cost home loans.to be the supervisor to provide such supervision.

Purpose: To conform the provisions of Part 41 of Title 3 NYCRR toThe organization in general found the draft rule to be helpful and
various provisions of section 6-l of the Banking Law, and clarify certainacceptable in form. After consideration of the organization’s comments the
provisions of such section.Department determined to adopt the rule on an emergency basis in its
Substance of emergency rule: Summary of proposed amendments topresent form.
Part 41:The organization also questioned whether the language in the rule

Section 41.1(a) is amended to revise the definition of a lender subject tostating that the Superintendent has authority over an Article XII holding
Part 41.company and its subsidiaries “to the same extent” as over banking organi-

Section 41.1(b) is amended to revise the definition of an affiliate.zations implied that all such affiliates of an Article XII must therefore be
Section 41.1(c) is amended to make technical revisions.regulated as if they were banking organizations. The Banking Department

advised that is that this is clearly not the intent of the rule or of the Section 41.1(d) is amended to revise the definition of a bona fide loan
European Union Directive. Rather, this language reflects the Department’s discount point.
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Section 41.1(e) is amended to revise the definition of a high cost home Banking Law section 14(1) authorizes the Banking Board to adopt
loan in regard to the points and fees threshold for determining such loans regulations not inconsistent with the law. Section 6-i of the Banking Law
and limiting the exclusion of certain discount points in the computation of specifically states that no banking organization, partnership, corporation
points and fees. exempt organization, or other entity (hereafter “lenders”) can make a

mortgage loan in New York State unless those entities conform to BankingSection 41.1(f) is amended to revise the definition of loan amount.
Law requirements pertaining to mortgage bankers (Article 12-D of theSection 41.1(g) is amended to substitute a definition of “borrower” for
Banking Law) and rules and regulations promulgated by the Banking“obligor”.
Board. Section 6-l of the Banking Law imposes new requirements upon theSection 41.1(h) is amended to revise the definition of points and fees.
making of certain mortgage loans. Part 41 of the rules and regulations ofSection 41.1(j) is amended to make certain technical revisions.
the Banking Board was adopted pursuant to section 6-i of the BankingSection 41.2(a) is amended to clarify the exceptions to the prohibition
Law, and prior to approval of chapter 626 of the laws of 2002, whichupon accelerating the indebtedness of high cost home loans.
enacted section 6-l. Provisions of section 6-l, which are inconsistent withSection 41.2(b) is amended to increase the term of a balloon mortgage
certain provisions of Part 41, supercede such regulatory provisions, and thepayment to fifteen years.
Banking Board, in promulgating the amendments to Part 41, makes Part 41Section 41.2(e) is amended to make certain technical revisions.
consistent with section 6-l. Section 41.2(g), relating to modification and deferral fees, is repealed

2. Legislative objectives:and then added as a new paragraph 2 to section 41.3(d), relating to refi-
Part 41 is intended to provide consumer protections by establishingnancing of high cost home loans.

important consumer disclosure requirements and prohibiting contractualSection 41.3(a) is amended by adding a new disclosure requirement
terms and practices that are unfair in the making of residential mortgageand revising the time limits pertaining to an existing disclosure require-
loans that are offered on a high-cost basis. Section 6-l is intended to havement.
the same objectives. Since Part 41 provides the broad regulatory schemeSection 41.3(b) is amended to revise requirements relating to the
under which high cost mortgage loans are made, it is necessary that itsresidual income guidelines and the presumption of affordability; to add
provisions be in conformity with section 6-l and also, in limited instances,certain conditions in order to determine that repayment ability has been
clarify certain provisions of such section in order that lenders and brokers“corroborated by independent verification”; and to substitute “bor-
appropriately make high cost loans in conformity with the intended legisla-rower(s)” for “obligor(s)” where the term appears in the text.
tive objectives.Section 41.3(c) is amended to revise the percentage of points and fees

3. Needs and benefits:that may be financed in making a high cost home loan, and to revise the
Part 41 was intended to regulate the making of residential mortgagecharges that may be excluded from such financed points and fees.

loans within a certain segment of the mortgage loan market, referred to asSection 41.3(d) is re-titled and amended to revise the limitations upon
the sub-prime, or non-conventional, mortgage loan market. The regulatorypoints and fees that may be charged by any lender when refinancing high
scheme defined by Part 41, by requiring certain disclosures and practicescost home loans and to add a previously repealed paragraph (see revisions
to be followed in the making of such loans, sought to prevent occurrencesto section 41.2(g)) relating to modification of an existing high cost home
of predatory lending. Predatory lending occurs when the borrower orloan.
debtor does not have sufficient income or other financial resources to paySection 41.3(f) is added to prohibit the refinancing of special mort-
the monthly principal and interest payments or when equity in a residentialgages, except under certain conditions.
property is stripped by repeated re-financings, primarily by the charging ofSection 41.3(g) is amended to delete a reference to median family
excessive points and fees, when the borrower realizes no economic benefit.income and to revise certain references.

Since the Legislature established a number of different standards re-Section 41.4(a) is amended to revise certain time limits applicable to a
garding disclosures and practices in the making of such residential mort-disclosure requirement.
gage loans by enactment of section 6-l of the Banking Law, it is necessarySection 41.4(b) is amended to make a technical revision.
that the comparative standards in Part 41 be made consistent with sectionSection 41.4(d) is amended to revise certain time limits applicable to a
6-l. disclosure requirement and to clarify the location of the disclosure upon

Further, it is also necessary that certain provisions of section 6-l becertain mortgage loan application forms.
clarified by the amendments to Part 41 in order that lenders and brokersSection 41.5(a) is amended to clarify deceptive acts relating to splitting
may be in compliance with the requirements section 6-l when making suchor dividing loan transactions.
loans, given that such provisions are not otherwise defined by section 6-lSection 41.5(b)(2) is amended to clarify retention of fees by lenders
nor has the Legislature provided any other guidance which would clarifyand brokers in relation to unfair, deceptive or unconscionable practices.
the intended meaning of those provisions. The clarifying provisions of theSection 41.5(b)(4) is amended to revise the definition of loan flipping,
amendments to Part 41 address determining “corroboration by indepen-as an unfair or deceptive practice, and to add revised conditions to deter-
dent verification” of a borrower’s repayment ability and “net tangiblemine whether a loan has a “net tangible benefit” to the borrower.
benefit” to a borrower, both of which are critical standards in assessingSection 41.5(b)(5) is amended to revise the definition of packing to
whether instances of predatory lending have occurred.make it consistent with other revisions to Part 41 and to revise certain time

4. Costs:limits applicable to a disclosure requirement.
The amendments to Part 41 should impose no additional cost uponSection 41.5(b)(6) is amended to clarify the standards to determine that

mortgage lenders or brokers not otherwise imposed by the enactment of therecommending or encouraging default of a home loan or other debt is an
comparative provisions of section 6-l of the Banking law to which theunfair or deceptive practice. 
amendments conform Part 41. The amendments impose no additional costSection 41.7 is amended to revise the legend that appears on a high cost
upon the Banking Department or any other state agency, or any unit ofhome loan mortgage.
local government.Section 41.8 is amended to delete VA and FHA mortgage loans from

the definition of exempt products. 5. Local government mandates:
Section 41.9 is amended to repeal the current provisions relating to The amendments to Part 41 do not impose any requirements or burdens

correction of errors and to add new provisions. upon any units of local government.
Section 41.11, relating to prohibiting the financing of single premium 6. Paperwork:

insurance, is re-titled and amended to include other insurance premiums or The amendments to Part 41 do not impose any new paperwork require-
payments for any cancellation or suspension contract or agreement. ments.
This notice is intended to serve only as a notice of emergency adoption. 7. Duplication:
This agency intends to adopt this emergency rule as a permanent rule and None.
will publish a notice of proposed rule making in the State Register at some 8. Alternatives:
future date. The emergency rule will expire November 12, 2005. The Banking Department considered whether to forego amending Part
Text of emergency rule and any required statements and analyses may 41 or to repeal Part 41 in light of the enactment of section 6-l of the
be obtained from: Sam L. Abram, Secretary to the Banking Board, Banking Law, given that section 6-l may be viewed legally as occupying
Banking Department, One State St., New York, NY 10004-1417, (212) the field of regulation of high cost home loans in the state of New York. It
709-1658, e-mail: sam.abram@banking.state.ny.us was determined that Part 41 provides a more extensive regulatory scheme
Regulatory Impact Statement than section 6-l for the making of such mortgage loans, and therefore it is

1. Statutory authority: appropriate to make the non-conforming provisions of Part 41 consistent
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with the comparative statutory provisions of section 6-l. In addition, the PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
provisions of section 6-l that are clarified by the amendments will elimi- cedure Act, NOTICE is hereby given of the following proposed rule:
nate uncertainty among mortgage lenders and brokers in the making of Proposed action: Addition of Part 5300 to Title 21 NYCRR.
such loans by articulating appropriate conditions, which such lenders and Statutory authority: Public Authorities Law, section 1307(4)
brokers must meet in order to be in compliance with certain non-defined Subject: Conduct and safety of the public.
statutory standards established by section 6-l. Purpose: To promote the safety and welfare of the public by articulating

9. Federal standards: rules of conduct and safety in the use of the facilities of the Capital District
In the initial promulgation of Part 41, the Banking Department stated Transportation Authority, improve police officer enforcement capability,

the regulations established thresholds that were lower than the thresholds enhance customer safety and security, clearly communicate the rules appli-
set by the Home Ownership Equity Protection Act (HOEPA). Subse- cable to transit customers, and conform rules to certain provisions of the
quently, federal regulators modified the annual percentage rate threshold Americans with Disability Act.
for first mortgages under HOEPA by making it identical to the correspond- Text of proposed rule: CHAPTER LXI. CAPITAL DISTRICT TRANS-ing threshold in Part 41. Section 6-l of the Banking Law establishes PORTATION AUTHORITYmodified points and fees thresholds in certain instances that are more SUBCHAPTER A. RULES AND REGULATIONS GOVERNING THElenient for brokers and lenders than the comparable threshold in HOEPA. CONDUCT AND SAFETY OF THE PUBLICThe definition of points and fees, in part, established by section 6-l refers PART 5300. RULES GOVERNING THE CONDUCT AND SAFETYto certain—but not all—provisions of HOEPA that define points and fees. OF THE PUBLIC IN THE USE OF THE FACILITIES OF CAPITALThe amendments would adopt the thresholds and definition established by DISTRICT TRANSPORTATION AUTHORITYsection 6-l.

Section 5300.1 Authorization and purpose.
10. Compliance schedule: (a) The provisions of section 1307(4) of the Public Authorities Law
None. Any modification of existing disclosures or practices by lenders provide the Capital District Transportation Authority and its subsidiaries

or brokers in regard to any cost home loans made on or after April 1, 2003 with the power to make rules and regulations governing the conduct and
are the result of standards established by section 6-l of the Banking Law. safety of the public in the use and operation of the transit facilities of the
Chapter 626, which enacted section 6-l, was approved on October 3, 2002, authority and its subsidiaries.
and brokers and lenders have had sufficient time to familiarize themselves (b) These rules are established by the Capital District Transportation
with these standards and subsequently modify their disclosures and prac- Authority to promote safety, to facilitate the proper use of the transit
tices, if necessary, to comply with the standards of section 6-l. The revise facilities of the authority and its subsidiaries, to protect those transit
provisions of Part 41 will assist brokers and lenders in complying with the facilities and their passengers, and to assure the payment of fares and
section 6-l requirements. other lawful charges for the use of their systems.
Regulatory Flexibility Analysis (c) These rules may be amended or added to, from time to time, at the
A Regulatory Flexibility Analysis for Small Business and Local Govern- sole discretion of the Capital District Transportation Authority in accor-
ment is not submitted, based on the Department’s conclusion that the dance with law.
amendments to Part 41 will not impose any adverse economic or techno- Section 5300.2 Definitions.
logical impact upon small business beyond any such effects that may be The following terms as used in these rules shall have the following
caused by the requirements established by section 6-l of the Banking Law, meanings:
applicable to the making of high cost home loans, to which the amend- (a) Authority means collectively the Capital District Transportation
ments conform Part 41. The amendments will not impose any adverse Authority and its subsidiaries, Capital District Transit System, Capital
economic or technological impact upon local governments. The proposed District Transportation District, Inc., Capital District Transit System,
amendments will impose no adverse reporting, recordkeeping or compli- Number One, Capital District Transportation District Inc.; Capital Dis-
ance requirements on small businesses or local governments. trict Transit System, Number Two, Capital District Transportation Dis-

trict, Inc., Access Transit Services, Inc., CDTA Facilities, Inc., publicRural Area Flexibility Analysis
benefit corporations of the State of New York, except if the context in whichA Rural Area Flexibility Analysis for Small Business and Local Govern-
the word authority is used indicates that it is either (but not both) Capitalment is not submitted, based on the Department’s conclusion that the
District Transportation Authority or the subsidiary to which reference isamendments to Part 41 will not impose any adverse economic impact upon
being made.private entities in rural areas beyond any such effects that may be caused

(b) Facilities includes all property and equipment, including, withoutby the requirements established by section 6-l of the Banking Law, appli-
limitation, rights of way and related signal, power, fuel, communicationcable to the making of high cost home loans, to which the amendments
and ventilation systems, power plants, stations, terminals, signage, storageconform Part 41. The amendments will not impose any adverse economic
yards, depots, repair and maintenance shops, yards, offices and other realimpact upon public entities in rural areas. The proposed amendments will
estate or structures used or held for or incidental to the operation, rehabil-impose no adverse reporting, recordkeeping or compliance requirements
itation or improvement of any rapid transit or omnibus line of the author-private on public entities in rural areas.
ity.Job Impact Statement

(c) Sound production device includes, but is not limited to, any radioA Job Impact Statement is not attached because the proposed amendments
receiver, phonograph, television receiver, musical instrument, tape re-to Part 41 will not have any appreciable and/or substantial adverse impact
corder, cassette player, speaker device or system and any sound amplifier.on jobs and employment opportunities beyond any such effects that may be

(d) Conveyance includes any omnibus or other vehicle previously usedcaused by the requirements established by section 6-l of the Banking Law,
or held for use by the authority as a means of transportation of passengers.applicable to the making of high cost home loans, to which the amend-

(e) Rules means these rules.ments conform Part 41.
(f) Person means any individual, firm, copartnership, corporation,

association or company.
(g) Fare means the lawful charges established by the authority for the

use of its facilities.
(h) Fare media means the various instruments issued by or on behalf of

the authority to use for the payment of fare, including, but not limited to,Capital District Transportation tokens, passes, fare cards, swipers, go cards, transfers, tickets, and vouch-
ers.Authority Section 5300.3 Construction.

In interpreting or applying the rules, the following provisions shall
apply:

(a) The authority reserves the right from time to time to suspend,PROPOSED RULE MAKING
modify or revoke the application of any or all of the rules as it deems

NO HEARING(S) SCHEDULED necessary or desirable.
(b) Any act otherwise prohibited by any of the rules is lawful if specifi-

Conduct and Safety of the Public cally authorized by agreement, permit, license, or other writing duly
I.D. No. CDT-35-05-00004-P signed by an authorized officer of the authority or if performed by an
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officer, employee or designated agent of the authority acting within the formances, including the acceptance of donations; solicitation for relig-
scope of his or her employment or agency. ious or political causes; solicitation for charities that (1) are duly regis-

tered as charitable organizations with the Secretary of State of New York(c) Rules shall apply with equal force to any person assisting, aiding or
under section 172 of the New York Executive Law or any successorabetting another, including a minor, in any of the acts prohibited by the
provision, or (2) are exempt from Federal income tax under sectionrules or assisting, aiding or abetting another in the avoidance of any of the
501(c)(3) of the United States Internal Revenue Code or any successorrequirements of the rules.
provision. Solicitors for such charities shall provide, upon request, evi-(d) The order or judgment of a court or other tribunal of competent
dence that such charity meets one of the preceding qualifications.jurisdiction that any provision of the rules is invalid shall be confined in its

(1) Permitted nontransit uses may be conducted in the transit systemoperation to the controversy in which is was rendered and shall not affect
except when on or within; an omnibus; any area not generally open to theor invalidate any other provision of the rules or the application of any part
public; or 50 feet from the marked entrance to an authority office or tower.of the rules to any other person or circumstances; the provisions of the
The following activities are not subject to the distance requirements fromrules are declared to be severable.
an authority office or tower: leafleting or distribution of literature,(e) The singular shall mean and include the plural; the masculine
campaigning, public speaking or similar activities, provided that no soundgender shall mean the feminine and the neuter genders; and vice versa.
production device is used and no physical obstruction, such as a table orSection 5300.4 Payment of fare and access to authority facilities.
other object, is present.(a) No person shall use or enter upon the facilities or conveyances of

(2) In no event will an activity be permitted in a location whichthe authority, for any purpose, without the payment of the fare or tender of
interferes with the access onto or off of an escalator, stairway or elevator,other valid fare media used in accordance with any conditions and restric-
or otherwise interferes with or impedes transit services or the movement oftions imposed by the authority. For the purposes of this section, it shall be
passengers.considered an entrance into a facility or conveyance whenever a person

passes through a point at which a fare is required or collected. (3) No activity permitted by this authorization shall be conducted in
any area where construction, renovation or maintenance work is actively(b) Except for employees of the authority acting within the scope of
underway, or on or near the staircases, escalators, or elevators leading totheir employment, no person shall sell, provide, copy, reproduce or pro-
the platform and including any such work in or near track areas.duce, or create any version of any fare media or otherwise authorize

access to or use of the facilities, conveyances or services of the authority (4) No activity may be permitted which creates excessive noise or
without the written permission of a representative of the authority duly which emits noise that interferes with transit operations. The emission of
authorized by the authority to grant such right to others. any sound in excess of 85 dBA on the A weighted scale measured at five

(c) No person shall put or attempt to put any paper, article, instrument feet from the source of the sound or 70 dBA measured at two feet from a
or item, other than fare media issued by the authority and valid for the token booth is excessive noise and is prohibited. In no event will the use of
place, time and manner in which used, into any farebox, turnstile, pass amplification devices of any kind, electronic or otherwise, be permitted.
reader or other fare collection instrument, receptacle, device, machine or (5) No person shall use media devices such as films, slides or
location. videotapes.

(d) Fare media that have been forged, counterfeited, imitated, altered (6) No person shall conduct or continue to conduct an activity
or improperly transferred or that have been used in a manner inconsistent permitted by this authorization which includes the use of a sound produc-
with the rules shall be confiscated. tion device during any announcement made over the public address system

Section 5300.5 Property and equipment. or by a police officer or by an authority employee.
(a) No person shall destroy, mark, soil or paint, or draw, inscribe, (7) No person shall misrepresent through words, signs, leaflets,

write, spray paint or place graffiti upon, or remove, injure or tamper with attire or otherwise such person’s affiliation with or lack of affiliation with
any facility, conveyance, sign, advertisement or notice of the authority, or support by any organization, group, entity or cause, including any
except that this provision shall not apply to any work within the scope of affiliation with or support by the authority or the Capital District Trans-
any contract made by or on behalf of the authority. portation Authority or any of their programs.

(b) No person shall post, distribute or display any sign, poster, notice, (8) Any person using the transit system for nontransit activities
advertisement or other printed or written matter in or on any facility or permitted pursuant to this rule does so at his or her own risk, and the
conveyance without the permission of the authority, except as otherwise authority assumes no liability by the grant of this authorization.
provided by law. (d) All persons on or in any facility or conveyance of the authority

(c) Except as an incident to travel on authority facilities for which a shall:
fare has been paid or which has otherwise been duly authorized by the (1) comply with all lawful orders and directives of any police officer
authority, no conveyance or facility may be occupied, used or handled, or other authority employee acting within the scope of his or her employ-
except by permit, agreement, license or other authorization of the author- ment;
ity duly made. (2) obey any instructions on notices or signs duly posted on any

Section 5300.6 Use of the transit system. authority facility or conveyance; and
(a) No person may vandalize or attempt to vandalize any facility or (3) provide accurate, complete and true information or documents

conveyance, or perform any act which causes or may tend to cause damage requested by police officers or other authority personnel acting within the
to any facility or conveyance, interfere with the provision of transit service scope of their employment and otherwise in accordance with law.
or obstruct the flow of traffic on facilities or conveyances or which would

(e) No person shall bring or carry onto a conveyance any liquid in anin any way interfere or tend to interfere with the safe and efficient opera-
open container.tion of the facilities or conveyances of the authority.

(f) No person shall falsely represent himself or herself as an agent,(b) No person, unless duly authorized by the authority shall engage in
employee or representative of the authority or falsely represent himself orany commercial activity upon any facility or conveyance. Commercial
herself as a member of the any Police Department.activities include:

Section 5300.7 Disorderly conduct.(1) the advertising, display, sale, lease, offer for sale or lease, or
No person on or in any facility or conveyance shall:distribution of food, goods, services or entertainment (including the free
(a) litter, dump garbage, liquids or other matter, create a nuisance,distribution of promotional goods or materials); and

hazard or unsanitary condition (including, but not limited to, spitting,(2) the solicitation of money or payment for food, goods, services or
urinating, except in facilities provided). Trash and other waste materialsentertainment. No person shall panhandle or beg upon any facility or
contained in waste receptacles shall not be removed, except by personsconveyance.
duly authorized by the authority;(c) Except as expressly authorized and permitted in this subdivision, no

(b) smoke or carry an open flame or lighted match, cigar, cigarette,person shall engage in any nontransit uses upon any facility or convey-
pipe or torch, except in those areas or locations specifically designated byance. Nontransit uses are noncommercial activities that are not directly
the authority as authorized for smoking;related to the use of a facility or conveyance for transportation. The

(c) sleep or doze where such activity may be hazardous to such personfollowing nontransit uses are authorized and permitted by the authority,
or to others or may interfere with the operation of the authority’s transitprovided they do not impede transit activities and they are conducted in
system or the comfort of its passengers;accordance with the rules governing the conduct and safety of the public in

the use of the facilities of Capital District Transportation Authority: public (d) engage in any form of gambling, except as specifically authorized
speaking; distribution of written noncommercial materials; artistic per- as, for example, at OTB parlors;
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(e) create any sound through the use of any sound production device, (2) Paragraph (1) of this subdivision does not apply to working dogs
except as authorized by section 5300.6(c) of this Part. Use of radios and for law enforcement agencies, to service animals which have been trained
other devices listened to solely by headphones or earphones and inaudible or are being trained to aid or guide a person with a disability and are
to others is permitted; accompanying persons with disabilities, or to service animals which are

being trained by a professional trainer. All service animals must be har-(f) throw, drop or cause to be propelled any stone, projectile or other
nessed or leashed.article at, from, upon, in or on a facility or conveyance;

(3) Upon request by a law enforcement officer or other designated(g) drink any alcoholic beverage or possess any opened or unsealed
employee of the authority, a trainer must display proof of affiliation with acontainer of alcoholic beverage, except on premises duly licensed for the
professional training school and that the animal is a licensed servicesale of alcoholic beverages, such as bars and restaurants;
animal or a service animal in training. Upon request of designated author-(h) enter or remain in any facility or conveyance while his or her ability
ity personnel, a passenger must display a service animal license issued byto function safely in the environment of an authority transit system is
the Department of Health of the City of New York or by other governmen-impaired by the consumption of alcohol or by the taking of any drug;
tal agencies in New York or elsewhere authorized to issue such licenses, or(i) conduct himself or herself in any manner which may cause or tend to
an identification from a professional training school that the animal is acause annoyance, alarm or inconvenience to a reasonable person or
trained service animal.create a breach of the peace;

(4) Persons with disabilities who use service animals who do not(j) occupy more than one seat on a station, platform or conveyance; lie
have a service animal license or other proof that the animal is profession-on the floor, platform, stairway, landing or conveyance; or block free
ally trained as described in this subdivision may apply to the Capitalmovement on a station, stairway, platform or conveyance; or
District Transportation Authority on behalf of the authority for a service(k) commit any act which causes or may tend to cause harm to oneself
animal identification card.to any other person including, but not limited to riding a bicycle,

(5) Designated authority personnel have the right to refuse admis-skateboard, roller skates, in-line skates or any self- propelled or motor-
sion to or eject any passenger accompanied by an animal which posed apropelled vehicle. This provision does not apply to the proper use of self-
direct threat to the safety of other passengers.propelled or motor-propelled wheelchairs or similar devices by a

Section 5300.10 Fines and penalties.nonambulatory individual.
Pursuant to section 1307 of the Public Authorities Law, any personSection 5300.8 Weapons and other dangerous instruments.

committing one or more violations of these rules shall be subject to:
(a) No weapon, dangerous instrument, or any other item intended for (a) ejection from the facility or conveyance at the time of the violationuse as a weapon may be carried in or on any facility or conveyance. This as may be directed by the duly authorized transit supervisor, superinten-provision does not apply to law enforcement personnel and persons to dent or manager; and/orwhom a license for such weapon has been duly issued and is in force

(b) criminal prosecution for trespass and/or the violation in the crimi-(provided in the latter case the weapon is concealed from view). For the
nal court of the jurisdiction where the violation occurs, which court maypurposes hereof, a weapon or dangerous instrument shall include, but not
impose a fine not to exceed $25 or a term of imprisonment for not longerbe limited to, a firearm, switchblade knife, box cutter, straight razor or
than 10 days, or both.razor blades that are not wrapped or enclosed in a protective covering,

Section 5300.11 Ejectment.gravity knife, sword, shotgun or rifle.
(a) Any person who is observed by an employee of the Capital District(b) No explosives or other highly combustible materials, or radioactive Transportation Authority to be violating any of these rules may be ejectedmaterials, may be carried on or in any facility or conveyance, except as from the facility or conveyance as directed by a manager, superintendent,authorized by the authority. or transit supervisor; or by any other employee of the Capital District

(c) Subject to other provisions of the law, this section shall not apply to Transportation Authority when duly authorized by a manager, superinten-
a rifle or shotgun which is unloaded and carried in an enclosed case, box dent, or transit supervisor.
or other container which completely conceals the item from view and Text of proposed rule and any required statements and analyses mayidentification as a weapon. be obtained from: David E. Winans, General Counsel, Capital District

Section 5300.9 Restricted areas and activities. Transportation Authority, 110 Watervliet Ave., Albany, NY 12206, (518)
(a) No person, except as specifically authorized by the authority, shall 482-6359, e-mail: davidw@cdta.org

enter or attempt to enter into any area not open to the public, including but Data, views or arguments may be submitted to: Same as above.not limited to bus operator’s seat location, closed-off areas, mechanical or
Public comment will be received until: 45 days after publication of thisequipment rooms, concession stands, storage areas, interior rooms, road-
notice.beds, tunnels, plants, shops, barns, garages, depots or any area marked
Regulatory Impact Statementwith a sign restricting access or indicating a dangerous environment.

1. Statutory authority: Public Authorities Law section 1307(4) autho-(b) No vehicle, except as specifically authorized, may be parked on
rizes the Capital District Transportation Authority (CDTA) to establishauthority property.
“rules and regulations governing the conduct and safety of the public . . .(c) Photography, filming or video recording in any facility or convey-
for the use and operation of any transportation facility and related services.ance is permitted except that ancillary equipment such as lights, reflectors

2. Legislative objectives: CDTA has been given statutory authority toor tripods may not be used. Members of the press holding valid identifica-
adopt rules as deemed necessary, convenient or desirable for the use andtion issued by the local Police Department are hereby authorized to use
operation of its transit system, including rules relating to the conduct andnecessary ancillary equipment. All photographic activity must be con-
safety of the public. The effective use of transit facilities operated byducted in accordance with the provisions of this Part.
CDTA requires that transit customers observe rules promoting the safety(d) No person shall extend his hand, arm, leg, head or other part of his
and welfare of all customers. Without Rules of Conduct, police enforce-or her person, or extend any item, article or other substance outside of the
ment in situations where there is a disturbance at a CDTA facility has beenwindow or door of a bus or other conveyance operated by the authority.
problematic. Adopting Rules of Conduct will provide a mechanism for law

(e) No person shall enter or leave a bus or other conveyance operated enforcement, as well as a means by which customers in violation of the
by the authority except through the entrances and exits provided for that rules of conduct may be denied transportation.
purpose. 3. Needs and benefits: The proposed Rules of Conduct include the

(f) No person may carry on or bring to any facility or conveyance any following basic rules: (a) an expressed prohibition against vandalism; (b)
item that: limitations on commercial activities; (c) limitations on non-transit use of

(1) is so long as to extend outside the window or door of a bus or CDTA facilities; (d) prohibition of certain activities, including littering,
other conveyance; the creation of unsanitary conditions (including spitting, urinating), the

(2) constitutes a hazard to the operation of the authority, interferes prohibition of smoking, sleeping, gambling, playing loud music, throwing
with passenger traffic, or impedes service; and objects, drinking alcoholic beverages, annoying other customers, limiting

(3) constitutes a danger or hazard to other persons. access to facilities, skating or riding skateboards; (e) a prohibition against
Nothing contained in this section shall apply to the use of wheelchairs, carrying weapons or other dangerous instruments; (f) limitations on certain

crutches, canes or other physical assistance devices. activities including making entry into the operator’s area, unauthorized
(g) (1) No person may bring any animal on or into any conveyance parking, photography, putting arms or legs outside of the bus, boarding or

or facility unless enclosed in a container and carried in a manner which alighting the bus through something other than the doors, or annoying
would not annoy other passengers. passengers.
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4. Costs: The rule has no projected costs inasmuch as its focus is the porated, as well as more recent amendments to 40 CFR 279. By doing so,
conduct of members of the public in their use of the transit system and New York intends to obtain RCRA authorization from the USEPA for its
facilities. used oil management program.

5. Local government mandates: No program, service, duty or responsi- The rulemaking also codifies the provisions of Chapter 152 of the Laws
bility is imposed by the rule upon any county, city, town, village, school of 1995, which amended Article 23, Title 23, of the Environmental Con-
district, fire district or other special district. servation Law (ECL), pertaining to the acceptance of household do-it-

6. Paperwork: The rule imposes no reporting requirements. yourselfer (DIY) used oil at service and retail establishments.
7. Duplication: The rule creates no conflict or overlap with or duplica- The rulemaking will also restructure the regulations governing used oil

tion of any other legal mandate. management so that all of the 40 CFR-derived used oil requirements that
8. Alternatives: These Rules of Conduct are patterned after similar are currently in Subpart 360-14 will be moved to 374-2. The latter Subpart

Rules of Conduct for the Metropolitan Transportation Authority (21 will be reorganized to more closely mirror the format of 40 CFR 279. ECL,
NYCRR 1040.1 et seq.). Consideration has been given to the various Article 23, Title 23-based requirements will also be moved from 360-14 to
alternatives for regulating the behavior of transit customers, and promoting 374-2. The reorganized 360-14 will deal mostly with Part 360 permitting
the safety and welfare of the public, but there are no written rules gov- requirements. Subpart 360-1 will be updated to incorporate by reference
erning this behavior and conduct as it relates to the use of CDTA transit the current version of 40 CFR 279. 6 NYCRR Appendix 26 and the
facilities, including buses. It was therefore deemed appropriate to adopt a reference to this Appendix in paragraph 372.1(e)(8) are deleted as they are
set of rules that can provide a basis for denying transportation, or triggering out of date.
law enforcement activity. The desire is that anyone seeking to engage in The federal provisions, including amendments to 40 CFR 279 that have
the restricted activities should not use CDTA service. been promulgated since the previous State used oil rulemaking, as well as

9. Federal standards: The rule does not exceed any minimum standards federal provisions that were not included in the previous State used oil
of the Federal government. rulemaking, are listed below. The listing includes a brief description of the

10. Compliance schedule: The dissemination of information to the proposals and the Federal Register (FR) notice and date when these provi-
transit-riding public generally occurs through communication from the bus sions were promulgated by the USEPA.
operators, or notice is posted at transit facilities. Many of the proposed 1. Standards for the management of used oil, for used oil generators (57
Rules of Conduct follow standard conventions, while others are already FR 41615, September 10, 1992) and for used oil transporters and transfer
posted on CDTA buses. Communication of any rule violation will be facilities (57 FR 41617, September 10, 1992), will state that, if owners and
handled by CDTA bus operators, who will be educated on the rules that are operators of these entities engage in other types of regulated used oil
adopted. As such, a compliance schedule is unnecessary. activities, such as burning, marketing, or processing, they will be subject to

those regulatory standards as well.Regulatory Flexibility Analysis
2. Used oil transfer facilities which store used oil for more than 35 daysInasmuch as these Rules of Conduct address only the conduct of members

will require compliance with processor standards (57 FR 41613, Septem-of the public in their use of transit facilities, it will not impose any adverse
ber 10, 1992).economic impact or reporting, recordkeeping or other compliance require-

ments on small businesses or local governments. 3. The “used oil transporter” definition will be expanded to include
owners and operators of used oil transfer facilities (57 FR 41613, Septem-Rural Area Flexibility Analysis
ber 10, 1992).Inasmuch as these Rules of Conduct extend only to transit facilities and

4. Transporters will be exempt from used oil processor standards whenparatransit operations within the urbanized areas of the Capital District, it
they ship used electrical transformer oil to their facilities, filter the oil, anddoes not affect rural areas as such term is defined in SAPA section 102(10)
return it to the transformer for re-use (59 FR 10560, March 4, 1994).and Executive Law section 481.

5. Requirements specific to used oil generators, aggregation points, andJob Impact Statement
collection centers, are reformatted to be consistent with correspondingInasmuch as these Rules of Conduct address only the conduct of members
EPA standards, which were first promulgated at 57 FR 41615 - 41616of the public in their use of transit facilities, it will not impact on jobs or
(September 10 1992), amended at 58 FR 26425 (May 3, 1993), at 59 FRemployment opportunities.
10560 (March 4, 1994), and at 63 FR 25009 (May 6, 1998).

Proposed regulatory provisions, derived from Chapter 152 of the Laws
of 1995, which amended Title 23 of Article 23 of ECL, include the
following:

1. Allowing a service or a retail establishment to refuse acceptance of
used oil from a DIY oil changer if contamination is evident.Department of Environmental

2. Allowing establishments to limit their acceptance of DIY used oil to
normal business hours.Conservation

3. Allowing establishments to require that DIYs bring their used oil
only in rigid screw-top containers. 

4. Prohibiting service establishments from charging used oil disposalNOTICE OF CONTINUATION fees to their customers when customers bring their vehicles in for servic-
NO HEARING(S) SCHEDULED ing. 

A brief description of regulatory changes by Subpart is listed below:
Used Oil Management 1. Subpart 360-1 - Solid Waste Management Facilities : General Provi-
I.D. No. ENV-06-05-00002-C sions - Updating the incorporation by reference of 40 CFR 260 - 299.

2. Subpart 360-14 - Used Oil Management Facilities: 
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- a. Moving the following definitions to Subpart 374-2: “adjacent”, “on-
cedure Act, NOTICE of continuation is hereby given: premises oil changing operation”, “petroleum refining facility”, “retail”,
The notice of proposed rule making, I.D. No. ENV-06-05-00002-P was “retail establishment”, “service establishment”, “total halogens”, “under-
published in the  State Register  on February 9, 2005. ground used oil tank”. Copying the following modified definition from
Subject: Used oil management. 374-2: “used oil transporter”. Adding the following new definitions:
Purpose: To update used oil regulations to implement amendments (L. “EPA”, “used oil processor/re-refiner”. Modifying the following defini-
1995, ch. 152) to title 23 of art. 23 of the Environmental Conservation Law tions: “used oil”, “used oil transfer facility”, “processing” (formerly “used
and implement provisions derived from the Federal used oil regulations, 40 oil processing facility”), “used oil collection center” (formerly “collection
CFR 279, that either had not been adopted previously, or that had been center”). Deleting the following definitions: “tolling agreement”,
added to Federal regulations since the department s previous used oil rule “container” (defined in 374-2), “aggregation point” (defined in 374-2 as
making. “used oil aggregation point”), “used oil storage facility”.
Substance of rule: This rulemaking incorporates into the state’s used oil b. The list of exemptions is clarified so as to eliminate a common
management program (6 NYCRR Subparts 360-1, 360-14, and 374-2) misunderstanding among regulators and the regulated community, that the
portions of the United States Environmental Protection Agency’s exemptions contain “conditional requirements”. The perception exists that
(USEPA) regulations, found at Title 40 of the Code of Federal Regulations the failure of a facility to follow the listed requirements of an exemption is
(CFR), Part 279, dating back to 1992, that had not been previously incor- an acceptable practice, provided that the facility obtains a Part 360 permit.
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Many of these so called “conditional requirements” are, in fact, federally-
based, 40 CFR 279 requirements, and any provision in 6 NYCRR that New York State Ethicscould be construed to allow non-compliance with these requirements must
be revised, in order to eliminate any misconception and maintain Commissionequivalent stringency with corresponding federal requirements.

To avoid excessive duplication with provisions in the proposed appli-
cability section of 374-2.2(a), a provision is proposed for the exemption

NOTICE OF ADOPTIONsubdivision of 360-14.1(b) that will exempt from Part 360 permitting any
operations or materials that are not subject to used oil regulation under

Extension of Time for Filing a Financial Disclosure Statement374-2.2(a). This proposal will have the effect of consolidating into one
I.D. No. ETH-19-05-00005-Aexemption the exemptions from Part 360 that are in the current regulations
Filing No. 893at 360-14.1(d)(1), (9), (10), (11), (12), and (13). 
Filing date: Aug. 16, 2005 c. Management standards for used oil generators (including used oil
Effective date: Aug. 31, 2005retention facilities), aggregation points, collection centers, transfer facili-

ties, and processors/re-refiners are relocated to Subpart 374-2. PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:d. The transportation requirements for used oil, currently located at
Action taken: Amendment of section 936.2(f)(2)(i), (3)(i) of Title 19Section 360-14.5, are moved to Subpart 374-2. The requirements are re-
NYCRR.located depending upon the category of used oil facility or handler that the

various provisions of this Section refer to. The provision that allows the Statutory authority: Executive Law, section 94(9)(c)
shipment of off-specification used oil to facilities, other than permitted Subject: Extension of time for filing a financial disclosure statement.
facilities and burners, provided that Departmental approval has been ob- Purpose: To amend the term “annual compensation.”
tained, has been deleted, as this provision is less stringent than Federal Text or summary was published in the notice of proposed rule making,
requirements. I.D. No. ETH-19-05-00005-P, Issue of May 11, 2005.

3. Subpart 374-2 - Standards for the Management of Used Oil: Final rule as compared with last published rule: No changes.
Text of rule and any required statements and analyses may bea. The following definitions have been added: “do-it-yourselfer used
obtained from: Theresa A. Schillaci, Ethics Commission, 39 Columbiaoil collection center”, “existing tank”, “household do-it-yourselfer used
St., Albany, NY 12207-2717, (518) 432-8250, e-mail:oil”, “new tank”, “tank”, “used oil tank system”. The following definitions
tschilla@dos.state.ny.ushave been modified: “used oil aggregation point” (formerly “aggregation
Assessment of Public Commentpoint”), “used oil collection center” (formerly “collection center”), “used
The agency received no public comment.oil transfer facility”, “used oil transporter”, “used oil processor/re-refiner”,

(formerly used oil processing facility). The following definitions have
NOTICE OF ADOPTIONbeen moved from 360-14 and modified: “Aboveground used oil tank”,

“Adjacent towns or cities” (formerly “adjacent”), “contract”, “household
Public Inspection of Annual Statements of Financial Disclosuredo-it-yourselfer used oil generator” (formerly “do-it-yourself oil

changer”), “used oil processor/re-refiner” (formerly “used oil processing I.D. No. ETH-19-05-00006-A
facility”). Filing No. 891

Filing date: Aug. 16, 2005b. Laboratory analysis requirements are clarified for rebuttable pre-
Effective date: Aug. 31, 2005sumption and for fuel specification determinations.

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-c. Requirements for used oil generators are moved from various sec-
cedure Act, NOTICE is hereby given of the following action:tions of Subpart 360-14 and consolidated into a new section, dedicated to

generator management standards. The generator standards will incorporate Action taken: Amendment of section 937.4(a) of Title 19 NYCRR.
provisions for used engine lubricating oil retention facilities, which are Statutory authority: Executive Law, section 94(9)(c), (17)(a)(1)
proposed to be relocated from Section 360-14.4. The standards are also Subject: Public inspection of annual statements of financial disclosure.
proposed to codify statutory requirements, derived from Chapter 152 of the Purpose: To amend the location where disclosure forms will be available
Laws of 1995. for public inspections.

d. A new section is added, dedicated to management standards for Text or summary was published in the notice of proposed rule making,
collection centers and aggregation points. I.D. No. ETH-19-05-00006-P, Issue of May 11, 2005.

Final rule as compared with last published rule: No changes.e. The Section devoted to Standards for Used Oil Transporters expands
Text of rule and any required statements and analyses may beto include management standards for used oil transfer facilities, pursuant to
obtained from: Theresa A. Schillaci, Ethics Commission, 39 Columbiathe proposed expansion of the regulatory definition for “used oil trans-
St., Albany, NY 12207-2717, (518) 432-8250, e-mail:porter”. Used oil transfer facility standards are currently combined with
tschilla@dos.state.ny.usmanagement standards and permitting requirements for processors and re-

refiners, and are located in Subpart 360-14. Assessment of Public Comment
The agency received no public comment.f. The section of Subpart 360-14 that is devoted to the permit applica-

tion requirements to construct and operate used oil transfer, storage, or
NOTICE OF ADOPTIONprocessing facilities is proposed to be replaced. Separate sections, detailing

the permitting requirements for processors/re-refiners and for transfer fa- Exemption from Filing a Financial Disclosure Statement
cilities/non-DIY collection centers will remain in Subpart 360-14. New

I.D. No. ETH-19-05-00007-Aseparate sections are proposed for Subpart 374-2, detailing the substantive
Filing No. 892management standards for processors/re-refiners and for transfer facilities.
Filing date: Aug. 16, 2005Management standards for non-DIY collection centers will be included in
Effective date: Aug. 31, 2005the proposed new section in Subpart 374-2 for aggregation points and

collection centers. PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:Changes to rule: No substantive changes.
Action taken: Amendment of section 935.1(h) of Title 19 NYCRR.Expiration date: March 30, 2006.
Statutory authority: Executive Law, section 94(9)(k)

Text of proposed rule and changes, if any, may be obtained from: Subject: Requesting exemptions from filing a financial disclosure state-
David O’Brien, Department of Environmental Conservation, Division of ment.
Solid and Hazardous Materials, 625 Broadway, Albany, NY 12233-7251, Purpose: To amend the description of “State agency.”
(518) 402-8633, e-mail: hwregs@gw.dec.state.ny.us Text or summary was published in the notice of proposed rule making,
Data, views or arguments may be submitted to: Same as above. I.D. No. ETH-19-05-00007-P, Issue of May 11, 2005.

10



NYS Register/August 31, 2005 Rule Making Activities

Final rule as compared with last published rule: No changes. • A more detailed description of the types of services permitted in part-
time clinics. Text of rule and any required statements and analyses may be

• Explicit exclusion of certain types of locations and premises asobtained from: Theresa A. Schillaci, Ethics Commission, 39 Columbia
acceptable sites for part-time clinics.St., Albany, NY 12207-2717, (518) 432-8250, e-mail:

tschilla@dos.state.ny.us • Addition of a requirement that part-time clinics be in sufficient
proximity to the sponsoring hospital or diagnostic an treatment center toAssessment of Public Comment
ensure adequate supervision.The agency received no public comment.

• Enhanced operating standards, including requirements for quality
assurance and improvement and for credentialing of staff.

• Addition of a requirement for prior limited review of all new part-
time clinic sites and the continuation or proposed relocation of existing
clinics.

• Recognition that part-time clinics which are operated by city andDepartment of Health
county health departments are governed by section 614 of the Public
Health Law.

Compliance with the requirements of the State Administrative Proce-
EMERGENCY dure Act for filing of a regulation on a non-emergency basis, including the

requirements for a period of time for public comment, would be contrary toRULE MAKING
the public interest because to do so would place patients at continued risk

Part-Time Clinics that they would be served in sub-standard environments without adequate
supervision and where continuity of care cannot be insured. In addition, theI.D. No. HLT-32-04-00007-E
proposed rules guard against the unnecessary expenditure of MedicaidFiling No. 888
funds for unneeded or duplicative services thereby making funds availableFiling date: Aug. 12, 2005
for needed care. This emergency regulation will go into effect immediatelyEffective date: Aug. 12, 2005
after the expiration of the prior emergency regulation. Its duration will
extend until permanent regulations are promulgated or a subsequent regu-PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
lation is adopted on an emergency basis. cedure Act, NOTICE is hereby given of the following action:
Subject: Part-time clinics.Action taken: Amendment of sections 703.6 and 710.1 of Title 10

NYCRR. Purpose: To clarify and enhance the requirements that apply to part-time
clinics and require prior limited review of all part-time clinic sites.Statutory authority: Public Health Law, section 2803(2)

Finding of necessity for emergency rule: Preservation of public health, Text of emergency rule: The current section 703.6 is repealed and a new
public safety and general welfare. section 703.6 is hereby adopted as follows:
Specific reasons underlying the finding of necessity: The agency finds Section 703.6 Part-time clinics
the immediate adoption of this rule is necessary to preserve the public (a) Applicability. In lieu of Parts 702, 711, 712 and 715 of this Title,
health, safety and general welfare and compliance with State Administra- this section shall apply to part-time clinic sites, except for those operated
tive Procedure Act Section 202(1) would be contrary to the public interest. by the State Department of Health (other than those part-time clinics
These regulations repeal existing section 703.6 of 10 NYCRR and add a which are operated as an extension of Article 28 hospitals operated by the
new section 703.6, amend sections 710.1(c)(1)(i) and 710.1(c)(4)(ii) and State Department of Health) or by the health department of a city or county
add section 710.1 (c)(6)(v) to establish additional standards for the ap- as such terms are defined in section 614 of the Public Health Law. Such
proval and operation of part-time clinics under Article 28 of the Public cities and counties shall submit to the State Department of Health informa-
Health Law. The proposed rules would help ensure the provision of quality tion which lists the location(s), hours of operation and services offered at
health care through needed preventive health screening programs and other each part-time clinic operated by or under the authority of the city or
public health initiatives to underserved populations and others in safe county health department. This information shall be submitted annually,
environments that protect both the patient and the general public. by January 30 of each year, as an update to the Municipal Public Health

A review of the part-time clinics approval system and operations raised Services Plan (MPHSP) submitted by the city or county pursuant to section
serious questions and concerns as to whether care was being provided in 602 of the Public Health Law, and shall provide such information for each
appropriate sites, under adequate supervision, whether unnecessary care part-time clinic operated by or under the authority of the city or county
was being provided, whether the site environments were adequate and health department in the previous calendar year. Consistent with the
safe, and whether the type of services provided exceeded the original intent definition of part-time clinic site in section 700.2(a)(22) of this Title, a
of the part-time clinic regulation. Examples of the problem areas include: part-time clinic shall:

• The provision of radiology services in stationary sites and mobile (1) provide services which shall be limited to low-risk (as deter-
vans where shielding may be inadequate. mined by prevailing standards of care and services) procedures and exam-

• The provision of a full range of primary care services where mini- inations which do not normally require backup and support from the
mum physical plant standards may not be met, as part-time clinics are primary delivery site of the operator or other medical facility. Such ser-
exempt from most physical plant requirements. Inadequate space to pro- vices may include health screening (such as blood pressure screening),
vide the range of services safely compromised patient safety with narrow preventive health care and other public health initiatives, procedures and
corridors which, if an emergency arises, would not provide for stretcher or examinations (such as well child care, the provision of immunizations and
wheelchair access or egress. screening for chronic or communicable conditions which are treatable or

• The provision of a variety of complex services where more extensive preventable by early detection or which are of public health significance);
supervision would be expected. (2) be located at a site that has adequate and appropriate space and

• The provision of services to all the residents in a given location, such resources to provide the intended services safely and effectively and is
as an Adult Home, raises questions about appropriate utilization. located in proximity to the primary delivery site to ensure that supervision

• The provision of specialty services, such as pediatric cardiology and quality assurance are not compromised; and
utilizing sophisticated equipment, is considered inappropriate for a part- (3) not be located at a private residence or apartment, an intermedi-
time clinic setting, since a comprehensive, integrated plan of care is needed ate care facility, congregate living arrangements (not including an indi-
to treat these patients effectively. vidualized residential alternative, a shelter for adults or other group

• The use of part-time clinics by some patients as their main source of shelter operated by governmental or other organizations to provide tempo-
health care compromises the continuity of their care, as the link to emer- rary housing accommodations in a safe environment to at-risk popula-
gency and after-hours treatment becomes problematic. tions), an area within an adult home, a residence for adults or enriched

• The improper application of infection control principles for steril- housing program as defined in section 2 of the Social Services Law unless
izing equipment. the part-time clinic is an outpatient mental health program approved by

The persistence of these problems warrants the issuance of these rules the Office of Mental Health, or the private office of a health care practi-
on an emergency basis. tioner or group of practitioners licensed by the State Education Depart-

The principal changes in the proposed rules are: ment, except if the private office space is leased for a defined period of time
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and on a regular basis for the provision of services consistent with para- (ii) handling and storage of drugs in accordance with state law
graph (1) of this subdivision. and regulation;

(b) Department approval and/or notification. (iii) provision and storage of sterile supplies including plans for
sterilization or disposal of contaminated supplies and equipment;(1) An operator of part-time clinics may initiate patient care services

at a specific site only upon written approval from the department in (iv) disposal of solid wastes and sharps; 
accordance with the department’s prior limited review process set forth at (v) handling of patient emergencies, including written transfer
section 710.1(c)(6)(v) of this Title. To request such approval, the operator agreements with hospitals within the service area;
shall submit to the department, for each such site, information and docu- (vi) a fire plan consistent with local laws;
mentation in a format acceptable to the department and in sufficient detail (vii) credentialing of staff by the governing authority of the opera-
to enable the Commissioner to make a decision, including the following: tor and assurance that only appropriately licensed and/or certified staff

(i) the location, type and nature of the building, days and hours of perform functions that require such licensure or certification;
operation, expected duration of operation (specified limited period of time, (viii) quality assurance/improvement initiatives coordinated with
for example, seasonally), staffing patterns and objectives of the part-time such activities at the operator’s primary delivery site(s);
clinic; (ix) utilization review;

(ii) the leasing or other arrangement for gaining access to the (x) community outreach efforts designed to ensure that community
site’s real property, (including a copy of the agreement which grants the members are aware of the availability of and the range of clinic services
applicant the right to use and occupy the space for the part-time clinic and hours of operation; and
site); (xi) assurance that patients can access necessary services without

(iii) the plans and strategies for meeting the operational stan- regard to source of payment.
dards set forth in this section and an explanation of how the operator will (2) The following services shall not be provided at a part-time clinic
provide adequate supervision and ensure quality of care; site:

(iv) a listing of all part-time clinic sites already operated by the (i) services that require specialized equipment such as radio-
applicant; graphic equipment, computerized axial tomography, magnetic resonance

(v) a description of the services to be provided and the popula- imaging or that required for renal dialysis;
tions to be served; and (ii) services that involve invasion or invasive treatment proce-

(vi) procedures or strategies for advising patients on making dures or disruption of the integrity of the body that normally require a
arrangements for follow-up care. surgical operative environment; and

(2) After initiating patient care services, an operator of part-time (iii) services other than those available at the primary delivery
clinics may relocate a part-time clinic or change a category of service only site(s) listed on the primary facility’s operating certificate.
upon written approval from the department in accordance with the depart- (d) Services and personnel. The operator shall ensure that all health
ment’s prior limited review process as set forth in section 710.1(c)(6)(v) of care services and personnel provided at the part-time clinic site shall
this Title. The operator shall give written notification to the department at conform with generally accepted standards of care and practice and with
least 45 days prior to the relocation or change in services of a part-time the following:
clinic site. To request approval, the operator shall submit to the depart- (1) Part-time clinics operated by hospitals shall comply with perti-
ment, for the site of relocation or change in services, information concern- nent standards established in Part 405 of this Title including, but not
ing: limited to, sections 405.7 (Patients’ rights) and 405.20 (Outpatient ser-

(i) the location, type and nature of the building, days and hours of vices), which cross-references the outpatient care provisions of sections
operation, and expected duration of operation (specified limited period of 752.1 and 753.1 of this Title.
time, for example, seasonally); (2) Part-time clinics operated by diagnostic and treatment centers

(ii) the leasing or other arrangement for gaining access to the shall comply with the pertinent provisions of Parts 750, 751, 752 and 753
site’s real property (including a copy of the agreement which grants the of this Title including, but not limited to, section 751.9 (Patients’ rights).
applicant the right to use and occupy the space for the part-time clinic (e) Environmental health. The operator shall ensure that:
site); and (1) exits and access to exits are clearly marked;

(iii) a description of the services to be provided and the popula- (2) lighting is provided for exit signs and access ways when located
tions to be served. in dark areas and/or during night hours or power interruptions;

(3) After initiating patient care services, the operator shall give (3) passageways, corridors, doorways and other means of exit are
written notification, including a closure plan acceptable to the department, kept unobstructed;
to the appropriate regional office of the department at least 15 days prior (4) the part-time clinic site is kept clean and free of safety hazards;to the discontinuance of a part-time clinic site other than a scheduled

(5) all water used at the part-time clinic site is provided from a waterdiscontinuance as indicated in accordance with subparagraph (i) of para-
supply which meets all applicable standards set forth in Part 5 of this Title;graph (l) of this subdivision. No part-time clinic site shall discontinue

(6) equipment to control a limited fire is available; andoperation without first obtaining written approval from the department.
(7) smoking is prohibited within patient care areas.(4) (i) The operator of any part-time clinic that was in operation

(f) Waivers. The Commissioner, upon a request from the operator, mayon the effective date of this paragraph, and in conformance with all
waive one or more provisions of this section upon a finding that suchpertinent statutes and regulations in effect prior to that date, and has
waiver would:submitted request(s) to the department for approval to continue providing

(1) enable at risk or medically underserved patients to obtain neededservices for each such site by November 13, 2000 in accordance with such
care and services which are otherwise unavailable or difficult to access;requirements shall be permitted to operate until and unless the department

(2) contribute to attaining a generally recognized public healthissues a written denial of approval to continue operation. If a request to
goal;continue operation of a part-time clinic site is denied, the operator shall

(3) not jeopardize the health or safety of patients or clinic staff; andcease providing services at such site.
(4) not conflict with existing federal or state law or regulation.(ii) The operator of any part-time clinic site for which an applica-

Section 710.1(c)(1)(i) is hereby amended to read as follows:tion to continue providing services at such site was not submitted to the
(i) the requirements relating to the addition, modification ordepartment by November 13, 2000, shall give the department the written

decertification of a licensed service other than the addition of a service ornotification and a closure plan required by subdivision (b)(3) of this
decertification of a facility’s services as provided for in paragraph (6) ofsection by November 28, 2000. Notwithstanding any other provision of this
this subdivision or the addition or deletion of approval to operate part-timesection, any part-time clinic for which an application to continue provid-
clinics, regardless of cost [;]. The addition or deletion of approval toing services at such site was not submitted to the department by November
operate part-time clinics shall not be applicable to the State Department of13, 2000, shall cease operations by December 31, 2000. 
Health (other than for the addition or deletion of approval to operate part-(c) Policies and procedures. (1) The operator shall ensure the develop-
time clinics as an extension of an Article 28 hospital operated by the Statement and implementation of written policies and procedures specific to
Department of Health) or to the health department of a city or county aseach part-time clinic site which shall include, but need not be limited to:
such terms are defined in section 614 of the Public Health Law;(i) security, confidentiality, maintenance, access to and storage of

Section 710.1(c)(4)(ii) is hereby amended to read as follows:medical records for each patient, including documentation of any diagno-
ses or treatments; (4) Proposals not requiring an application.
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(ii) Any proposal to [add,] discontinue [or relocate] a part-time requires administrative approval under the Certificate of Need (CON)
clinic site of a medical facility already authorized to operate part-time process. However, the subsequent opening of individual clinic sites previ-
clinics pursuant to this Part shall not require the submission of an applica- ously required only a letter of notification to the appropriate area office of
tion pursuant to this Part, but compliance is required with the applicable the Department of Health, submitted a minimum 15 business days in
notice provisions of Parts 405 and 703 of this Title. advance of the proposed commencement of service. Environmental re-

quirements for part-time clinics are minimal, calling only for complianceParagraph (6) of subdivision (c) of section 710.1 is hereby amended by
with prevailing standards for life safety, sanitation and infection control.the addition of a new sub-paragraph (v) to read as follows:
Some 300 hospitals and diagnostic and treatment centers are authorized to710.1(c)(6) Proposals requiring a prior review.
operate part-time clinics.• • •

The leniency of regulation which has encouraged the provision of(v) Any proposal to operate, change services offered or relocate a
needed services has also led to the delivery of services in locations and on apart-time clinic site shall be subject to a prior limited review under Article
scale not intended for part-time clinics. Some providers, for example, have28 of the Public Health Law.
set up part-time clinics in sites such as an adult home and patients’ private(a) Requests for approval under the prior limited review pro-
residences and in other settings not sanctioned under the current regula-cess shall be consistent with the provisions of section 703.6(b) of this Title.
tions. Other operators of part-time clinics have offered services far more(b) Requests for approval to operate, change a category of
elaborate than the low-risk screening and basic care procedures to whichservice offered or relocate a part-time clinic site in accordance with
part-time clinics are restricted. Still others have engaged in questionablesection 703.6(b) of this Title shall be made directly to the Division of
billing practices, submitting claims to the Medicaid program at rates ap-Health Facility Planning.
proved only for the broader array of services offered at diagnostic and(c) If the proposal is acceptable to the department, the appli-
treatment centers and hospital-based clinics.cant shall be notified in writing within 45 days of acknowledgment of

With large part-time clinic networks (one network has over 600 sites),receipt of the request. If the proposal is not acceptable, the applicant shall
there are the issues of service quality and patient safety in settings that lackbe notified in writing within 45 days of such determination and the bases
appropriate medical supervision and staff support and which do not meetthereof, and the proposal shall be deemed an application subject to full
operational and environmental requirements. The delivery of servicesreview, including a recommendation by the State Hospital Review and
under these circumstances can pose a threat to patient safety and demandsPlanning Council, pursuant to section 2802 of the Public Health Law.
the issuance of the new rules on an emergency basis.This notice is intended to serve only as a notice of emergency adoption.

An emergency regulation addressing part-time clinics was adoptedThis agency intends to adopt the provisions of this emergency rule as a
effective August 15, 2000. Additional emergency regulations werepermanent rule, having previously published a notice of proposed rule
adopted effective on November 13, 2000, February 12, 2001, May 14,making, I.D. No. HLT-32-04-00007-P, Issue of August 11, 2004. The
2001, August 10, 2001, November 8, 2001, February 7, 2002, May 6,emergency rule will expire October 10, 2005.
2002, August 1, 2002, October 29, 2002, January 27, 2003, April 25, 2003,Text of emergency rule and any required statements and analyses may
July 24, 2003, October 22, 2003, January 20, 2004, April 20, 2004, July 19,be obtained from: William Johnson, Department of Health, Division of
2004, October 19, 2004, December 16, 2004, February 16, 2005, April 14,Legal Affairs, Office of Regulatory Reform, Corning Tower, Rm. 2415,
2005 and June 14, 2005. The last emergency adoption is scheduled toEmpire State Plaza, Albany, NY 12237, (518) 473-7488, fax: (518) 486-
expire on August 13, 2005. This new emergency regulation will repeal4834, e-mail: regsqna@health.state.ny.us
and/or amend the regulations which would have gone back into effect uponRegulatory Impact Statement
the expiration of the June 14, 2005 emergency regulation.Statutory Authority:

The proposed emergency regulations will repeal the existing 10The authority for the promulgation of these regulations is contained in
NYCRR section 703.6 and replace it with a new section 703.6 moresection 2803(2) of the Public Health Law which authorizes the State
explicit in the requirements and prohibitions that apply to part-time clinics.Hospital Review and Planning Council (SHRPC) to adopt and amend rules
They further amend section 710.1 to require a formal approval process forand regulations, subject to the approval of the Commissioner, to imple-
individual clinic sites. The principal changes in the proposed rules are:ment the purposes and provisions of Article 28 of the Public Health Law, • A more detailed description of the types of services permitted in part-and to establish minimum standards governing the operation of health care
time clinics. facilities. This section also grants authority to establish requirements for

• Explicit exclusion of certain types of locations and premises asprojects subject to Certificate of Need review and other Department ap-
acceptable sites for part-time clinics.provals.

• A requirement that part-time clinics be in sufficient proximity to theLegislative Objectives:
sponsoring hospital or diagnostic and treatment center to ensure adequateArticle 28 of the PHL seeks to ensure that hospitals and related services
supervision.are of the highest quality, efficiently provided and properly utilized at a

• Enhanced operational standards, including requirements for qualityreasonable cost. Consistent with this legislative intent, the proposed
assurance and improvement and for credentialing of staff.amendments would update standards under which part-time clinics are

• A requirement for prior limited review of new part-time clinic sitespermitted to operate and establish new procedures for the process by which
and proposed relocations of existing clinics. Requests for prior limitedclinics are approved to provide services. These changes will promote
review must be submitted to the Department’s central office at least 45improved quality and appropriateness of care at a reasonable cost to
days in advance of the proposed commencement of service, instead of thepayors.
15 business days required for notification to the appropriate DepartmentNeeds and Benefits:
regional office.Part-time clinics provide low-risk procedures and examinations which

• Recognition that part-time clinics which are operated by city anddo not normally require back-up and support from the hospitals and diag-
county health departments are governed by Section 614 of the Publicnostic and treatment centers that sponsor them. Typical of such services
Health Law.are well-child care, immunization and screening for chronic and communi-

The proposed rules apply to all existing part-time clinics as well as tocable conditions treatable or preventable by early detection. Part-time
all future sites. To ensure that the new regulations do not impede access toclinics may not deliver services which require specialized equipment, such
care by patients currently receiving services or penalize providers operat-as magnetic resonance imaging or dialysis, nor may they provide invasive
ing bona fide clinics, the proposed rules allow existing sites to continue intreatment procedures which normally require a surgical environment.
operation while their operators’ applications for prior limited review ofOnce approved, part-time clinics may operate on either a short-term or
current services and sites are under review by the Department. The rulespermanent basis but may not offer services for more than a total of 60
allowed operators 90 days from the effective date of the original emer-hours per month.
gency regulation, which was August 15, 2000, to submit such applications,Part-time clinics were established as a separate category of service to
which may include proposals to relocate noncompliant clinics to sites thatencourage the provision of basic preventive health care in community-
are in compliance with the proposed regulations. For clinics that failed tobased settings easily accessible to the general public and to groups targeted
submit such timely applications, the rules establish a deadline for submis-for particular services (e.g., senior citizens). Consequently, the approval
sion of a closure plan.process for these clinics is simpler than that for extension clinics of

Costs:hospitals and diagnostic and treatment centers, whose services are more
elaborate and hours of operation less restricted. The initial authority for a Costs for the Implementation of and Continuing Compliance with these
hospital or diagnostic and treatment center to operate part-time clinics Regulations to the Regulated Entity:
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Both part-time clinics in existence at the time of the original emergency effective date of the adoption of the first emergency regulation (issued
regulations and any new part-time clinics will be subject to the prior August 15, 2000) but may continue to operate until and unless DOH issues
limited review process as set forth in the proposed amendments to section a written denial of approval to operate. If the governing body of a primary
710.1. The collection and submission of information for the prior limited delivery site wishes to open a new part-time clinic site after the effective
review process will represent a new cost to the facility, but the Department date of the regulation, it must submit an application. If the proposal is
has minimized that cost through issuance of a standardized form which can acceptable, DOH will so notify the applicant within 45 days of acknowl-
be filed electronically. Some facilities may incur additional costs in bring- edgement of receipt of the request.
ing substandard part-time clinics up to the standards established in the Regulatory Flexibility Analysis
proposed regulations. Effect of rule:

The cost impact of the proposed regulations will depend on the number New York State has 9 hospitals, 167 diagnostic and treatment centersof operators that seek to establish new part-time clinics, relocate existing and approximately 455 adult homes and 53 congregate living centers thatclinics or change services in existing sites. For the individual provider, could be considered small businesses affected by this rule. Physiciancosts will vary with the condition of the existing or proposed site. For sites offices, of which the Department has no statistics on how many there are,needing little or no renovation, costs will be minimal. For other locations, also could be considered small businesses and impacted by this regulation.costs will depend on the degree of renovation needed, on whether the The Office of Mental Health approved approximately 980 outpatientprovider engages the services of architectural or construction firms to carry mental health programs, the majority of which are small businesses. Theout the renovations, and on which firms the provider chooses to employ. Office of Mental Retardation and Developmental Disabilities approvesBecause the Department lacks data on the number of proposed sites that Intermediate Care Facilities (ICFs) many of which would be consideredwill need to pay for renovation, it is difficult to estimate these costs with small businesses and which also could be impacted by the regulation. Withany precision. However, it is expected that any expenditures will be insig- respect to local governments, to the extent the New York City Departmentnificant in relation to the benefits of improved patient care and reductions of Health and 57 county health departments operate or propose to operatein the costs to taxpayers of Medicaid claims for part-time clinic services part-time clinics, they would be impacted by this regulation.rendered in inappropriate settings.
Compliance requirements:Cost to State and Local Government:
In order to comply with these requirements, an operator/applicant willThere will be no additional cost to State or local governments. If

need to determine that the services to be provided at the part-time clinic(s)inappropriate or duplicative Medicaid billings are reduced, or if sites
are limited to low-risk procedures and examinations which do not nor-providing unsafe or inappropriate services discontinue operations, State
mally require backup and support from the primary delivery site of theand local governments will realize a share of the Medicaid savings. How-
operator or other medical facility as described in section 703.6(a)(1), beever, certain city and county health departments may incur minimal costs
located at a site as described in 703.6(a)(2) and not be located at one of theassociated with submitting to the Department annually basic information
sites as described in 703.6(a)(3). In addition, the operator/applicant mustregarding any part-time clinics they operate.
obtain written approval pursuant to the Department’s prior limited reviewCost to the Department of Health:
process set forth in section 710.1(c)(6)(v).Additional costs related to the processing of prior limited review appli-

Professional services:cations and stricter programmatic oversight of part-time clinics will be
There should be no additional professional services required that aabsorbed within existing resources.

small business or local government is likely to need to comply with theLocal Government Mandates:
proposed rule. Applicants for, and current operators of, part-time clinicsThis regulation does not impose any new programs, services, duties or
must already be licensed pursuant to Public Health Law Article 28 toresponsibilities upon any county, city, town, village, school district, fire
provide outpatient services. Therefore, adequate administrative mecha-district or other special district. However, certain city and county health
nisms already should be in place to comply with any reporting and record-departments may incur minimal costs associated with submitting to the
keeping requirements.Department annually basic information regarding any part-time clinics

Compliance costs: they operate.
Paperwork: The collection and submission of information for the prior limited

review process will represent a new cost to the facility, including facilitiesThe governing body will be responsible for filing requests for approval
operated by a small business or local government. The Department hasto operate specific sites under the limited prior review process. DOH will
attempted to minimize that cost through the issuance of a standardizedattempt to limit the paperwork burden by developing a standardized format
form, which may be obtained and submitted electronically. Some facilitiesfor such submissions which may be filed electronically. DOH also consid-
may incur additional costs in bringing substandard part-time clinics up toered requiring that each site maintain a patient log with numerous data
the standards in the proposed regulations.elements. It was decided not to include this requirement in the operating

standards because many of the data elements duplicated information in the The cost impact of the proposed regulations will depend on the number
medical record, and some could interpret the requirement as an unneces- of operators that seek to establish new part-time clinics, relocate existing
sary paperwork burden unrelated to patient care. However, certain city and clinics or change services in existing sites. For the individual provider,
county health departments may incur minimal costs associated with sub- costs will vary with the condition of the existing or proposed site. For sites
mitting to the Department annually basic information regarding any part- needing little or no renovation, costs will be minimal. For other locations,
time clinics they operate. costs will depend on the degree of renovation needed, on whether the

Duplication: provider engages the services of architectural or construction firms to carry
out the renovations, and on which firms the provider chooses to employ.The regulations will not duplicate, overlap or conflict with federal or
Because the Department lacks data on the number of proposed sites thatstate statutes or regulations.
will need to pay for renovation, it is difficult to estimate these costs withAlternative Approaches:
any precision. However, it is expected that any expenditures will be insig-The alternative of taking no regulatory action was rejected because of
nificant in relation to the benefits of improved patient care and reductionsthe ongoing potential for questionable quality of care provided at inappro-
in the costs to taxpayers of Medicaid claims for part-time clinic servicespriate sites and because of fiscal irregularities at part-time clinics under
rendered in inappropriate settings.current regulations. DOH also considered subjecting all current and pro-

posed part-time clinics to the administrative review process rather than to Economic and technological feasibility:
the prior limited review process. That option was rejected in order to It should be economically and technologically feasible for small busi-
promote a streamlined review process for clinics and DOH and to avoid nesses and local governments to comply with the regulations. Providers
imposing on facilities the $1,250 filing fee required for administrative should not need to hire additional professional or administrative staff to
reviews. comply with the requirements of the regulations. Due to the nature of the

Federal Requirements: services provided at part time clinics, such sites should not involve signifi-
This regulatory amendment does not exceed any minimum standards of cant capital expenditures. Also, applicants under the prior limited review

the federal government for the same or similar subject areas. process for reviewing part time clinic proposals are not required to pay the
Compliance Schedule: $1,250 fee applicable to full review and administrative review applica-
The emergency regulations will go into effect immediately upon filing tions. Therefore, overall costs of compliance should be minimal. The

with the Department of State. Part-time clinics in operation at that time Department of Health also has developed a standardized electronic appli-
must have submitted requests to continue operating within 90 days of the cation form that applicants may use by accessing the Department’s “web”
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page. This is technologically feasible using readily available, standard Compliance Requirements
personal computers and internet access programs. This regulation should not adversely affect current rural part-time

Minimizing adverse impact: clinics that are providing quality services in appropriate settings. The new
In developing the regulation, the Department considered the ap- regulations will provide facilities with clarified operating standards that

proaches set forth in section 202-b(1) of the State Administrative Proce- will enable them to operate in conformance with the law and meet gener-
dure Act. The Department considered requiring all current and proposed ally accepted standards for quality care and safety of patients. Operators of
part-time clinics to undergo the full administrative review process rather part-time clinics in the State (including rural areas) must obtain written
than the prior limited review process. That option was rejected in order to approval from the Department to continue operation, relocate, or open new
permit a streamlined review process for part-time clinics and to permit part-time clinics in accordance with the Department’s prior limited review
facilities to avoid the $1,250 filing fee required for full or administrative process as outlined in section 710.1(c)(6)(v) of 10 NYCRR.
reviews. The Department also has developed a standardized electronic Professional Services
form to minimize the paperwork burden for requests for approval to Hospitals should not need to hire additional professional or other staff
operate specific sites under the prior limited review process. The Depart- to comply with the requirements of the new regulation. Applicants for, and
ment also rejected a plan to require that each site maintain a patient log current operators of, part-time clinics must already be licensed pursuant to
with numerous data elements. The maintenance of such a form was deter- Public Health Law Article 28 to provide outpatient services. Therefore,
mined to be an unnecessary paperwork burden which duplicated informa- additional staff should not need to be hired, as administrative mechanisms
tion already in the medical record. This proposal also allows for a waiver should already be in place to comply with any reporting and recordkeeping
from one or more provisions of the new regulations if the Department requirements.
finds, upon a request from an applicant/operator, that a waiver would Compliance Costs
enable at-risk or medically underserved patients to obtain needed care and Some facilities may incur additional costs in bringing substandard part-
services which would be otherwise unavailable or difficult to access. time clinics up to the standards established in the proposed regulations. It is

Language in this regulation in section 703.6(a)(2) specifies that part- impossible to quantify such costs because the Department lacks the data on
time clinics shall be located at a site that “is located in proximity to the the number of part-time clinics currently out of compliance with the
primary delivery site to ensure that supervision and quality assurance are proposed standards and on the cost of bringing such facilities into con-
not compromised.” In order to allow providers flexibility in bringing formity with the proposed rules. In general, however, establishment of
needed services to patients, the Department has refrained from specifying a part-time clinics will not require significant capital expenditures because
mileage limit for this requirement. In evaluating the distance of a part-time such clinics are intended to be limited to low risk procedures and examina-
clinic from the sponsor’s main site, the Department’s principal considera- tions that normally do not require backup and support from the primary
tion will be whether the sponsor can provide appropriate supervision and delivery site of the operator or other medical facilities.
oversight of staff and services at the proposed site.

Minimizing Adverse ImpactPart-time clinics may continue to operate while going through the prior
In developing the regulation, the Department considered the ap-approval process. Those in operation on the effective date of the first

proaches set forth in section 202-bb(2) of the State Administrative Proce-emergency adoption (August 15, 2000) had 90 days from such date to
dure Act.submit applications for the prior limited review process. If an operator

To minimize the paperwork and reporting requirements, the Depart-wishes to open a new part-time clinic after the effective date of the
ment has developed a standardized application form which may be ob-regulation, it must submit an application. If the proposal is acceptable, the
tained and submitted electronically. Because the approval process is aDepartment will so notify the applicant within 45 days of acknowledge-
limited review, the $1,250 filing fee required for full or administrativement of receipt of the request.
reviews will not be imposed. The Department recognizes that part-timeSmall business and local government participation:
clinics can provide valuable sources of primary care in rural areas. TheseInterested parties were given notice of this proposal by its inclusion in
regulations will help to assure rural residents that such care meets appro-the agenda of the Codes and Regulations Committee of the State Hospital
priate quality and safety standards. This proposal also allows for a waiverReview and Planning Council for its September 21, 2000 meeting and for
from one or more provisions of the new regulations if the Departmentits March 21, 2002 and November 21, 2002 meetings and for subsequent
finds, upon a request from an applicant/operator, that a waiver wouldmeetings. Comments were solicited and provided at the September 21,
enable at risk or medically underserved patients to obtain needed care and2000 meeting. While comments were solicited at the March 21, 2002 and
services which are otherwise unavailable or difficult to access. WhileNovember 21, 2002 meetings and at subsequent meetings, none were
language in this regulation in section 703.6(a)(2) specifies that part-timeprovided.
clinics shall be located at a site that “is located in proximity to the primaryRural Area Flexibility Analysis
delivery site to ensure that supervision and quality assurance are notEffect on Rural Areas
compromised,” The Department recognized that rural part-time clinicsThis rule applies uniformly throughout the State including all rural
could serve a wide geographical area and did not specify a mileage limitareas. Rural areas are defined as counties with a population less than
for this requirement. In evaluating the distance of a part-time clinic from200,000 and, for counties with a population greater than 200,000, includes
the sponsor’s main site, the Department’s principal consideration will betowns with population densities of 150 persons or less per square mile. The
whether the sponsor can provide appropriate supervision and oversight offollowing 44 counties have a population less than 200,000:
staff and services at the proposed site.

Part-time clinics may continue to operate while going through the priorAllegany Hamilton Schenectady
approval process. Those in operation on the effective date of the firstCattaraugus Herkimer Schoharie
emergency adoption (August 15, 2000) had 90 days from such date toCayuga Jefferson Schuyler
submit applications for the prior limited review process. If an operatorChautauqua Lewis Seneca
wishes to open a new part-time clinic after the effective date of theChemung Livingston Steuben
regulation, it must submit an application. If the proposal is acceptable, theChenango Madison Sullivan
Department will so notify the applicant within 45 days of acknowledge-Clinton Montgomery Tioga
ment of receipt of the request. The Department also rejected a plan toColumbia Ontario Tompkins
require that each site maintain a patient log with numerous data elements.Cortland Orleans Ulster
The maintenance of such a form was determined to be an unnecessaryDelaware Oswego Warren
paperwork burden which duplicated information already in the medicalEssex Otsego Washington
record.Franklin Putnam Wayne

Opportunity for Rural Area ParticipationFulton Rensselaer Wyoming
Rural areas were given notice of this proposal by its inclusion in theGenesee St. Lawrence Yates

agenda of the Codes and Regulations Committee of the State HospitalGreene Saratoga
Review and Planning Council for its September 21, 2000 meeting and forThe following 9 counties have certain townships with population den-
its March 21, 2002 and November 21, 2002 meetings and for subsequentsities of 150 persons or less per square mile:
meetings. Comments were solicited and provided at the September 21,

Albany Erie Oneida 2000 meeting. While comments were solicited at the March 21, 2002 and
Broome Monroe Onondaga November 21, 2002 meetings and at subsequent meetings, none were
Dutchess Niagara Orange provided.

15



Rule Making Activities NYS Register/August 31, 2005

Job Impact Statement purpose of the following services shall not constitute threshold visits:
pharmacy, nutrition, medical social services with the exception of clinicalA Job Impact Statement is not included in accordance with Section 201-
social services as defined in paragraph (g) of this section, respiratorya(2) of the State Administrative Procedure Act, because it is apparent from
therapy, recreation therapy. Offsite services are medical services providedthe nature and purpose of these proposed amendments that they will not
by a facility’s clinic staff at locations other than those operated by andhave a substantial adverse impact on jobs and employment opportunities
under the licensure of the facility. for those part-time clinics which provide appropriate services in appropri-

ate locations. Those clinics which provide services in locations the Depart- (d) A procedure shall include the total service, including the initial
ment deems unacceptable will be given an opportunity to relocate to an visit, preparatory visits, the actual procedure and follow-up visits related to
appropriate setting. The proposed amendments will help to ensure that the procedure. All visits related to a procedure, regardless of number, shall
qualified people provide clinical care and services. Appropriately operat- be part of one procedure and shall not be reported as a threshold visit. 
ing part-time clinics will be allowed to continue providing care and ser- (e) Rates for separate components of a procedure may be established
vices and newly-proposed sites will be permitted to open provided they can when patients are unable to utilize all of the services covered by a proce-
meet the standards established in the regulation. Thus, the jobs of people dure rate. No separate component rates shall be established unless the
qualified to provide services, and currently doing so, will not be negatively facility includes in its annual financial and statistical reports the statistical
impacted. and cost apportionments necessary to determine the component rates.
Assessment of Public Comment (f) Ordered ambulatory services may be covered and reimbursed on a
The agency received no public comment since publication of the last fee-for-service basis in accordance with the State medical fee schedule.
assessment of public comment. Ordered ambulatory services are specific services provided to nonregis-

tered clinic patients at the facility, upon the order and referral of a physi-
EMERGENCY cian, physician’s assistant, dentist or podiatrist who is not employed by or

under contract with the clinic, to test, diagnose or treat the patient. OrderedRULE MAKING
ambulatory services include laboratory services, diagnostic radiology ser-

Payment for Psychiatric Social Work Services in Federally Quali- vices, pharmacy services, ultrasound services, rehabilitation therapy, diag-
nostic services and psychological evaluation services.fied Health Centers

(g)(1) For purposes of this section, clinical social services are de-I.D. No. HLT-35-05-00003-E
fined as,Filing No. 887

(i) before September 1, 2004, individual psychotherapy servicesFiling date: Aug. 12, 2005
provided in a Federally Qualified Health Center by a certified socialEffective date: Aug. 12, 2005
worker with psychotherapy privileges certification by the New York State

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- Education Department, or by a certified social worker who is working in a
cedure Act, NOTICE is hereby given of the following action: clinic under qualifying supervision in pursuit of a psychotherapy privi-

leges certification by the New York State Education Department.Action taken: Amendment of section 86-4.9 of Title 10 NYCRR.
(ii) on or after September 1, 2004, individual psychotherapy ser-Statutory authority: Public Health Law, section 201.1(v)

vices provided in a Federally Qualified Health Center by a licensedFinding of necessity for emergency rule: Preservation of general wel-
clinical social worker, or by a licensed master social worker who isfare.
working in a clinic under qualifying supervision in pursuit of licensedSpecific reasons underlying the finding of necessity: The amendment to
clinical social worker status by the New York State Education Department.10 NYCRR 86-4.9 will permit Medicaid billing for individual psychother-

(2) Clinical social services provided in a part time clinic shall beapy services provided by certified social workers in Article 28 Federally
ineligible for reimbursement under this paragraph. Clinical social ser-Qualified Health Centers (FQHCs). In conjunction with this change, DOH
vices shall not include group psychotherapy services or case managementis also amending regulations to prohibit Article 28 clinics from billing for
services.group visits and to prohibit such services from being provided by part-time

clinics. This notice is intended to serve only as a notice of emergency adoption.
Based upon the Department’s interpretation of 10 NYCRR 86-4.9(c), This agency intends to adopt this emergency rule as a permanent rule and

social work services have not been considered billable threshold visits in will publish a notice of proposed rule making in the State Register at some
Article 28 clinic settings despite the fact that certified social workers have future date. The emergency rule will expire November 9, 2005.
been an integral part of the mental health delivery system in community Text of emergency rule and any required statements and analyses may
health centers. New federal statute and regulation require States to provide be obtained from: William Johnson, Department of Health, Division of
and pay for each FQHC’s baseline costs, which include costs which are Legal Affairs, Office of Regulatory Reform, Corning Tower, Rm. 2415,
reasonable and related to the cost of furnishing such services. Reimburse- Empire State Plaza, Albany, NY 12237, (518) 473-7488, fax: (518) 486-
ment for individual psychotherapy services provided by certified social 4834, e-mail: regsqna@health.state.ny.us
workers in the FQHC setting is specifically mandated by federal law.

Regulatory Impact StatementFailure to comply with these mandates could lead to federal sanctions and
Statutory Authority:the loss of federal dollars. Additionally, allowing Medicaid reimbursement

for clinical social worker services is expected to increase access to needed The authority for the promulgation of these regulations is contained in
mental health services. section 2803(2)(a) of the Public Health Law which authorizes the State

Hospital Review and Planning Council to adopt and amend rules andSubject: Payment for psychiatric social work services in art. 28 federally
regulations, subject to the approval of the Commissioner. Section 702 ofqualified health centers.
the Medicare, Medicaid, and SCHIP Benefits Improvement and ProtectionPurpose: To permit psychotherapy by certified social workers a billable
Act (BIPA) of 2000 made changes to the Social Security Act affecting howservice under certain circumstances.
prices are set for Federally Qualified Health Centers and rural healthText of emergency rule: 86-4.9 Units of service. (a) The unit of service
centers. Section 1902(a)(10) of the federal Social Security Act [42 U.S.C.used to establish rates of payment shall be the threshold visit, except for
1396a(a)(10)] and 1905(a)(2) of the Social Security Act [42 U.S.C.dialysis, abortion, sterilization services and free-standing ambulatory sur-
1396d(a)(2)] require the State to cover the services of Federally Qualifiedgery, for which rates of payment shall be established for each procedure.
Health Centers. Additionally, section 1861(aa) of the Social Security ActFor methadone maintenance treatment services, the rate of payment shall
[42 U.S.C. 1395x(aa)] defines the services that a Federally Qualifiedbe established on a fixed weekly basis per recipient.
Health Center provides, including the services of a clinical social worker.(b) A threshold visit, including all part-time clinic visits, shall occur

Legislative Objective:each time a patient crosses the threshold of a facility to receive medical
The legislative objective of this authority is to allow, in limited in-care without regard to the number of services provided during that visit.

stances, social work visits to be a billable threshold service in Article 28Only one threshold visit per patient per day shall be allowable for reim-
clinics. This amendment will allow psychotherapy by certified socialbursement purposes, except for transfusion services to hemophiliacs, in
workers (CSWs) as a billable visit under the following circumstances:which case each transfusion visit shall constitute an allowable threshold

visit. • Services are provided by a certified social worker with psychother-
(c) Offsite services, visits related to the provision of offsite services, apy privileges (on their SED certification), or a CSW who is working in a

visits for ordered ambulatory services, and patient visits solely for the clinic under qualifying supervision in pursuit of such certification.
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• Payment will only be made for services that occur in Article 28 clinic in a supervised situation towards that certification, in a primary or exten-
base and extension clinics only. Billings by part-time clinics will not be sion (not part-time) clinic. Although some providers might experience
allowed. problems hiring the higher level of supervision, the new prospective reim-

bursement system for FQHCs should ease the hiring of this staff. • Psychotherapy services only will be permitted, not case management
and related services. Compliance Costs:

• Billings for group psychotherapy will not be permitted in Article 28 This amendment does not impose new reporting, recordkeeping or
clinics. other compliance requirements on small businesses or local governments.

• Payment will only be made for services that occur in Federally Economic and Technological Feasibility:
Qualified Health Centers (FQHCs). DOH staff has had conversations with the National Association of

Needs and Benefits: Social Workers (NASW), UCP, and CHCANYS concerning the interpre-
tation of the current regulation as well as proposed changes to the existingFor some time, the Department of Health (DOH) has interpreted ex-
regulation. Although some systems changes will be necessary to ensureisting regulation 10 NYCRR Part 86-4.9(c) as restricting threshold reim-
that payment is made only to FQHCs, the proposed regulation will notbursement for medical social work services in Article 28 outpatient and
change the way providers bill for services, and thus there should be nodiagnostic and treatment center (D&TC) clinics. Advocacy groups (e.g.,
concern about technical difficulties associated with compliance.United Cerebral Palsy (UCP), Community Health Care Association of

New York (CHCANYS)) have challenged this policy interpretation argu- Minimizing Adverse Impact:
ing that the prohibition only relates to the provision of social work services There is no adverse impact.
coincident to medical care, not to medical/behavioral health services pro- Opportunity for Small Business Participation:
vided by certified social workers. Participation is open to any FQHC that is certified under Article 28 of

In addition, DOH’s policy interpretation has also been inconsistent the Public Health Law, regardless of size.
with the billing practices of the Office of Alcoholism and Substance Abuse Rural Area Flexibility Analysis
Services (OASAS), the Office of Mental Health (OMH), and the Office of Types and Estimated Number of Rural Areas:Mental Retardation and Developmental Disabilities (OMRDD). It is clear

With the exception of part-time clinics, this rule will apply to all Articlethat permitting certified social workers to be reimbursed for behavioral
28 primary and extension clinics (not part-time clinics) in New York thathealth services is the generally accepted practice model. Thus, this amend-
have been designated by the Centers for Medicare and Medicaid Servicesment will, to some extent, provide consistency with billing practices of
(CMS) as Federally Qualified Health Centers. These businesses are lo-other state agencies in Article 31, 16 and 32 clinics. Furthermore, recent
cated in rural, as well as suburban and metropolitan areas of the State.Federal changes related to Medicaid reimbursement for FQHCs mandate

Reporting, Recordkeeping and Other Compliance Requirements andthat psychotherapy services provided by a social worker be considered a
Professional Services:billable service.

No new reporting, recordkeeping or other compliance requirementsThis approach will ensure access to social work services in the most
and professional are needed in a rural area to comply with the proposedunderserved areas and increase consistency with the policies of other state
rule.agencies.

Compliance Costs:Costs:
There are no direct costs associated with compliance. However, part-Costs for the Implementation of, and Continuing Compliance with this

time clinic providers that perform fraudulent billing may be investigatedRegulation to Regulated Entity:
and subsequently realize reduced Medicaid reimbursement.Annually the estimated gross Medicaid cost for all CSW psychother-

Minimizing Adverse Impact:apy visits in FQHCs totals $600,000, with a state share of $150,000. This
There is no adverse impact.increase is anticipated to be partially offset by the savings associated with
Opportunity for Rural Area Participation:the elimination of clinic payments for group psychotherapy and the prohi-
The Department has had conversations with the National Associationbition of CSW psychotherapy in part-time clinics.

of Social Workers Association (NASW), UCP, and CHCANYS to discussCost to the Department of Health:
Medicaid reimbursement for social work services and the impact of thisThere will be no additional costs to DOH.
new rule on their constituents. These groups and Association representLocal Government Mandates:
social workers from across the State, including rural areas.This amendment will not impose any program service, duty or respon-
Job Impact Statementsibility upon any county, city, town, village school district, fire district or

other special district. Nature of Impact:
Paperwork: It is not anticipated that there will be any impact of this rule on jobs or

employment opportunities.This amendment will increase the paperwork for providers only to the
extent that providers will bill for social work services. Categories and Numbers Affected:

Duplication: There are approximately 58 FQHCs, FQHC look-alikes, and rural
health clinics.This regulation does not duplicate, overlap or conflict with any other

state or federal law or regulations. Regions of Adverse Impact:
Alternatives: This rule will affect all regions within the State and businesses out of
Recent changes to federal law make it clear that states must reimburse New York State that are enrolled in the Medicaid Program as an Article 28

FQHCs under Medicaid for the services of certified social workers. In light clinic and that has been designated by the Centers for Medicare and
of this federal requirement, no alternatives were considered. Medicaid Services (CMS)as a Federally Qualified Health Center.

Federal Standards: Minimizing Adverse Impact:
This amendment does not exceed any minimum standards of the fed- The Department is required by federal rules to reimburse FQHCs for

eral government for the same or similar subject areas. the provision of primary care services, including clinical social work
services, based upon the Center’s reasonable costs for delivering coveredCompliance Schedule:
services.The proposed amendment will become effective on the 1st day of the

Self-Employment Opportunities:month following publication of a Notice of Adoption in the State Register.
The rule is expected to have no impact on self-employment opportuni-Regulatory Flexibility Analysis

ties since the change affects only services provided in a clinic setting.Effect on Small Businesses and Local Governments:
No impact on small businesses or local governments is expected.

NOTICE OF EXPIRATIONCompliance Requirements:
This amendment does not impose new reporting, record keeping or The following notice has expired and cannot be reconsidered unless the

other compliance requirements on small businesses or local governments. Department of Health publishes a new notice of proposed rule making in
Professional Services: the NYS Register.
No new professional services are required as a result of this proposed Payment for Psychiatric Social Work Servicesaction. The proposed regulation will allow threshold visits to be billed in

I.D. No. Proposed Expiration DateArticle 28 clinics by CSW’s with a “P” or “R” designation on their State
Education Department’s (SED) Certification or by CSWs who are working HLT-32-04-00008-P August 11, 2004 August 11, 2005
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accelerated death benefit payments as described in Insurance Law sections
1113(a)(1)(C) and (D) to be federally tax qualified and to advise that it isIndustrial Board of Appeals the insurer’s responsibility to ensure compliance with the Internal Revenue
Code.

Section 41.2 is the definitions section. This section has been amended
to provide for the statutory definition of the accelerated death benefits asNOTICE OF ADOPTION
described in Insurance Law sections 1113(a)(1)(C) and (D) and to incorpo-
rate the Internal Revenue Code definitions for chronically ill, licensedForm and Content of Petition
health care practitioner and qualified long term care services.I.D. No. IBA-23-05-00001-A

Section 41.3 sets forth the requirements and restrictions for advertise-Filing No. 886
ments for accelerated death benefits. Section 41.3(b) has been amended toFiling date: Aug 12, 2005
make reference to the provisions in Section 41.8 for accelerated deathEffective date: Aug. 31, 2005
benefits pursuant to sections 1113(a)(1)(C) and (D) of the Insurance Law.

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- Section 41.3(c) has also been amended to add long term care insurance
cedure Act, NOTICE is hereby given of the following action: under the New York State Partnership for Long Term Care program as

among the programs specified therein.Action taken: Amendment of section 66.3 of Title 12 NYCRR.
Section 41.4 sets forth the requirements for disclosure at the time ofStatutory authority: Labor Law, section 101

sale. This section also requires specific disclosure during the application orSubject: Form and content of petitions filed with the board.
enrollment process and at the time that a claim for benefits is made.Purpose: To require petitioners to provide the board with their correct
Section 41.4(b) has been amended to set forth the preliminary informationmailing address and telephone number, and standardize the form and
and sales illustration requirements for accelerated death benefits pursuantcontent of the caption to the petition.
to sections 1113(a)(1)(C) and (D) of the Insurance Law. Sections 41.4(c)Text or summary was published in the notice of proposed rule making,
through (g) have therefore been amended to reflect the specific require-I.D. No. IBA-23-05-00001-P, Issue of June 8, 2005.
ments imposed by section 3230 of the Insurance Law that are applicable toFinal rule as compared with last published rule: No changes. accelerated death benefits as described in section 1113(a)(1)(A), (B) and

Text of rule and any required statements and analyses may be (C) of the Insurance Law and the specific requirements that are applicable
obtained from: John G. Binseel, Industrial Board of Appeals, Empire to accelerated death benefits as described in section 1113(a)(1)(D) of the
State Plaza, Agency Bldg. 2, 20th Fl., Albany, NY 12233, (518) 474-4785, Insurance Law. The former section 41.4(f) has been renumbered to section
e-mail: USCJGB@labor.state.ny.us 41.4(h) and has been amended to indicate that the requirement to issue a
Assessment of Public Comment new policy or schedule page or give written notice to reflect any newly
The agency received no public comment. reduced in force face amount or other policy values is applicable only to

the acceleration of the death benefit in a lump sum. A new section 41.4(i)
has been added to require that insurers accelerating the death benefit in
installments or in a lump sum under the lien approach must issue a
semiannual report on the status of the policy to the policyowner.

Section 41.5 establishes the minimum and maximum requirements forInsurance Department benefit levels, payment of benefits, and interest rates used. This section
also sets forth the specific required policy form provisions. Section 41.5(b)
has been amended to provide that the policy set forth the minimum and
maximum amounts that may be accelerated. A new Section 41.5(c) hasNOTICE OF WITHDRAWAL
been added to allow the payment of an additional accelerated death benefit
under Sections 1113(a)(1) C) and (D) of the Insurance Law that is in excessExcess Line Placement Governing Standards
of the policy’s death benefit amount as long as there are no additionalI.D. No. INS-24-05-00005-W premium payments requirements for those benefits. A new section 41.5 (d)
has been added to permit the payment of a residual death benefit, notPURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
subject to acceleration, in the event of death of the insured, when there iscedure Act, NOTICE is hereby given of the following action:
an acceleration of the death benefit under sections 1113 (a)(1)(C) and (D).Action taken: Notice of proposed rule making, I.D. No. INS-24-05-
A new section 41.5 (e) has been added to set forth the benefit levels and00005-P, has been withdrawn from consideration. The notice of proposed
payment requirements for death benefits accelerated under Insurance Lawrule making was published in the State Register on June 15, 2005.
sections 1113(a)(1)(A) and (B) and to incorporate and clarify those re-Subject: Excess line placement governing standards.
quirements from former sections 41.5(b), (c), (f) and (g). Section 41.5(j)
has been amended to define the phrase “discount accelerated death bene-PROPOSED RULE MAKING
fit”. A new section 41.5(m) has been added to address termination of the

NO HEARING(S) SCHEDULED policy when the lien approach for accelerating the death benefit is utilized.
The former section 41.5(m) has been renumbered to section 41.5(n) andAccelerated Payment of the Death Benefit Under a Life Insurance amended so it is applicable only to policies and certificates that provide for

Policy the acceleration of the death benefit under Insurance Law sections
I.D. No. INS-35-05-00002-P 1113(a)(1)(A) and (B). The former section 41.5(p), which has been renum-

bered to section 41.5(q), has been amended to include chronic illness
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- among those situations when recovery will not entitle the insurer to recover
cedure Act, NOTICE is hereby given of the following proposed rule: benefits. The former section 41.5(t) has been renumbered to section
Proposed action: Amendment of Part 41 (Regulation 143) of Title 11 41.5(u) and has been amended to include variable universal life policies.
NYCRR. The former section 41.5(u) has been renumbered to section 41.5(v)(1) and
Statutory authority: Insurance Law, sections 201, 301, 1113, 1304, (v)(2) and has been amended to address paid up nonforfeiture options for
3201, 3209, 4217 and 4517 policies that accelerate the death benefit under Insurance Law sections
Subject: Accelerated payment of the death benefit under a life insurance 1113(a)(1) (A) and (B) and for policies that accelerate the death benefit
policy. under sections 1113(a)(1)(C) and (D). The former section 41.5(v) has been

renumbered to section 41.5(w) and has been amended to provide an excep-Purpose: To clarify existing regulatory language and establish additional
tion for accelerated death benefits under Insurance Law sectionsstandards for accelerated payments of life insurance benefits in the event
1113(a)(1)(C) and (D) with respect to restrictions on exclusions for thethat the insured is chronically ill as defined by the Internal Revenue Code.
payment of the accelerated death benefits.Substance of proposed rule (Full text is posted at the following State

website: http://www.ins.state.ny.us/rproindx.htm): Section 41.1 sets Section 41.6 provides the criteria to determine eligibility for benefits.
forth the main purpose of the regulation, establishing rules for the acceler- Section 41.6(a) has been amended to include reference to the acceleration
ated death benefit provisions of life insurance policies and certificates. of the death benefit under Insurance Law sections 1113(a)(1)(C) and (D).
This section has been amended to refer to the statutory requirement for the Section 41.6(d) has been amended to indicate that the regulation is not
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applicable to long term care policies that fall within the parameters of the sections of federal law in order to maintain favorable tax treatment. The
New York State Partnership for Long Term Care program. availability of the accelerated payment of the death benefit provided under

a life insurance policy will provide consumers with another financialSection 41.7 sets forth the actuarial requirements. Section 41.7(a) has
resource to help pay the significant costs associated with long term care. Itbeen amended to delete the requirement of the submission of an actuarial
will also provide consumers who have purchased life policies with anmemorandum with each policy form filing and to now require that the
accelerated death benefit feature, with an alternative to entering into a lifestatement of self-support required by section 4228(h) of the Insurance Law
settlement contract, selling their policy in accordance with Insurance Lawindicate that the cost of providing the accelerated death benefits was
Article 78 or liquidating other assets or going on public assistance whenconsidered in the demonstration of self support. A new section 41.7(b)
faced with long term care expenses.requires that a nonforfeiture memorandum signed by a qualified actuary be

submitted with each policy form filing. The former section 41.7(b) on Section 1304 of the Insurance Law requires insurers to maintain
Reserve requirements has been renumbered to section 41.7(c). A new reserves for all life insurance policies and certificates according to pre-
section 41.7(c)(5) provides reserve requirements for policies that acceler- scribed tables of mortality and rates of interest.
ate the death benefit to pay for long term care or provide benefits to a Section 3201(c)(11)(B) of the Insurance Law requires the superinten-
chronically ill individual. A new section 41.7(c)(6) addresses reserve re- dent to promulgate a regulation establishing rules for advertising, disclo-
quirements after a claim for an accelerated death benefit payable in install- sure, benefit levels, benefit eligibility, payment of long term care benefits,
ments has arisen. The former sections 41.7(c) and (d) have been deleted as nonforfeiture and reserves for accelerated payment of the death benefit or
moot. special surrender values under a life insurance policy. In order for insurers

Section 41.8 sets forth additional standards that are specific to policies to offer the accelerated payment of the death benefit of a life insurance
which allow for the accelerated payment of death benefits in the event that policy for chronically ill insureds with long term care needs the applicable
the insured is confined in a long term care facility and/or qualifies for long standards must be set forth in the regulation.
term care benefits as described by Insurance Law Sections 1113(a)(1)(C) Section 3209 of the Insurance Law sets forth the disclosure require-
and (D). Some of the subjects which are addressed include consumer ments for all life insurance in this state at the time of solicitation, negotia-
disclosure, required policy form provisions such as the free look provision, tion and procurement.
the reinstatement provision and the incontestability provision, the policy Section 3230 of the Insurance Law sets forth specific disclosure and
form submission requirement of a certification from a tax counsel that the procedural requirements for the processing of a request by the policyowner
accelerated death benefit payments qualify for favorable federal tax treat- or certificateholder for an accelerated payment of the death benefit or
ment, the permissible exclusions on payment of the accelerated death payment of the special surrender value under a life insurance policy.
benefit, required monthly reports, replacement procedures, policy sum- Section 4217 of the Insurance Law provides for the minimum valuation
mary requirements, claim form disclosure language and claim procedures, standards for life insurance policies issued by life insurance companies
requirements for coverage endorsed or sold by an association (as defined doing business in this state.
therein), prohibited sales practices and advertising and marketing require- Section 4517 of the Insurance Law provides for the minimum valuation
ments. Some of the requirements in section 41.8 are specific to the acceler- standards for life insurance certificates issued by fraternal benefit societies
ation of the death benefit as described in section 1113(a)(1)(D). For exam- in this state.
ple, section 41.8(a)(2) which provides that for life policies that allow for 2. Legislative objectives:
the acceleration of the death benefit as described in section 1113(a)(1)(D)

The addition of sections 1113(a)(1)(C) and (D) to the Insurance Lawof the Insurance Law the policy must include disclosure that it is not a
allows insurers to offer consumers the option of accelerating the deathhealth insurance policy and is not subject to the minimum requirements of
benefit under their life insurance policy when the insured is chronically illthe Insurance Law pertaining to long term care insurance, does not qualify
and may need additional financial resources to assist with meeting longfor the New York State Long Term Care Partnership Program and is not a
term needs and expenses. Access to existing resources such as the deathMedicare Supplement policy. Other requirements in section 41.8 are appli-
benefit of a life insurance policy and the ability for insurers to provide forcable to the acceleration of the death benefit as described in both sections
alternate ways to meet the increasing long term care needs and expenses1113(a)(1)(C) and (D) of the Insurance Law such as described in section
has become critical especially in view of the already significant financial41.8(e) which requires a free look period of not less than 30 days.
burdens on the Medicaid and Medicare programs. The Legislature alsoSection 41.9 is the separability provision of the regulation. requires that the accelerated death benefit payments for chronic illness be

Text of proposed rule and any required statements and analyses may federally tax-qualified. The standards set forth by the regulation provide
be obtained from: Michael Barry, Insurance Department, 25 Beaver St., consumers with proper disclosure about this new benefit and help to ensure
New York, NY 10004, (212) 480-5265, e-mail: mbarry@ins.state.ny.us the favorable federal tax treatment for the payment of the benefits.
Data, views or arguments may be submitted to: Kathleen A. Nelligan, 3. Needs and benefits:
Insurance Department, One Commerce Plaza, Albany, NY 12257, (518) The current regulation governing accelerated death benefits has been in
474-7668, e-mail: knelligan@ins.state.ny.us effect since 1992. The regulation was promulgated at that time to imple-
Public comment will be received until: 45 days after publication of this ment sections 1113(a)(1)(A) and (B) of the Insurance Law. Sections
notice. 1113(a)(1)(A) and (B) permit the acceleration of the death benefit of a life
Regulatory Impact Statement insurance policy upon the diagnosis of a terminal illness with a life expec-

tancy of twelve months or less or a medical condition requiring extraordi-1. Statutory authority:
nary care or treatment regardless of life expectancy.The superintendent’s authority for the amendment to Regulation No.

143 (11 NYCRR 41) is derived from Insurance Law sections 201, 301, Since that time, the Legislature has amended Insurance Law sections
1113, 1304, 3201, 3209, 3230, 4217 and 4517. 1113(a)(1), 3201 and 3230 to allow for the payment of accelerated death

benefits in the event that the insured becomes chronically ill. SectionThese sections establish the superintendent’s authority to promulgate
1113(a)(1)(C) permits the acceleration of the death benefit upon the certifi-regulations governing requirements for life insurance products. Sections
cation of a licensed health care practitioner of any condition that requires201 and 301 of the Insurance Law authorize the superintendent to prescribe
continuous care for the remainder of the insured’s life in an eligible facilityregulations accomplishing, among other concerns, interpretation of the
or at home. The insured must be chronically ill as defined by the Internalprovisions of the Insurance Law, as well as effectuating any power given to
Revenue Code and the accelerated death benefits must qualify forhim (under the provisions of the Insurance Law) to prescribe forms or
favorable federal tax treatment. Section 1113(a)(1)(D) permits the acceler-otherwise make regulations.
ation of the death benefit upon the certification of a licensed health careSection 1113(a)(1) of the Insurance Law, as amended by Chapter 659
practitioner that the insured is chronically ill as defined by the Internalof the Laws of 1997 and Chapter 537 of the Laws of 2000, authorizes life
Revenue Code and provided the accelerated death benefits qualify forinsurers to make available the accelerated payment of part or all of the
favorable federal tax treatment and the insurer issuing the policy is adeath benefit or payment of a special surrender value if the insured be-
qualified long term care carrier under the Internal Revenue Code.comes chronically ill as defined by section 7702(B) of the Internal Reve-

nue Code. The 1997 amendment to section 1113(a)(1) requires that a The Department has worked closely with the life insurance industry in
licensed health practitioner certify that the chronic illness is such that the developing a comprehensive approach for the implementation of sec-
insured will require continuous care for the remainder of life. The 2000 tions1113(a)(1)(C) and (D). It was concluded that a regulation which
amendment allows for the payment of accelerated death benefits even if provides specific guidance to insurers in the development of their acceler-
the chronic illness is temporary. The accelerated payments must qualify ated death benefit products was the preferable approach to a regulation
under section 101(g) of the Internal Revenue Code and all other applicable which would simply make reference to other provisions of the Insurance
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Law, the federal tax code or the NAIC Model Long Term Care Insurance Such extension of benefits may be limited to the duration of the benefit
Act and Model Regulation. period or to the payment of maximum benefits and may be subject to any

waiting periods or other applicable policy provisions.The need to find viable financial alternatives to help with long term
The 1993 National Association of Commissioners Long Term Carecare expenses has become a significant public policy concern. The

Model Regulation provides that this requirement for the extension ofamended regulation will give insurers licensed to do business in this state
benefits is applicable only to benefits payable for institutionalization. Athe ability to offer this new product feature in New York and provide
few insurers who have structured their nationwide accelerated death bene-consumers with an option to access their life insurance death benefit in the
fit product for compliance with the Model Regulation are concerned by theevent of chronic illness. Consumers will also be provided with the advan-
regulation’s deviation from the Model’s standard for their New Yorktage of having such accelerated death benefit payments be federally tax-
product and the administrative costs that may be incurred as a result of thequalified.
deviation.4. Costs:

The Department considered but rejected the concept of limiting theCosts to most insurers licensed to do business in New York State will
extension of benefits requirement to just institutions as a matter of publicbe minimal. Many insurers are already offing accelerated death benefit
policy. Individuals today are strongly encouraged to use home care as anfeatures for terminal illness or for an illness which requires extraordinary
alternative to entering a nursing home or other institution. Home caremedical care. Insurers will need to update their policy forms to make this
benefits in some situations may be more beneficial to the individual bothnew benefit available. No insurer is required to develop an insurance
personally and financially.product to be in compliance with the regulation. The offering of this

The intent of the regulation and its enabling legislation is to allow lifebenefit is optional for the insurer.
insurance to be used as an alternative means of helping consumers fund theCosts to the Insurance Department will be minimal. There are no costs
ever increasing costs of long term care. The Department, therefore, feltto other government agencies or local governments. The regulation applies
compelled to afford home care the same treatment as institutionalizationonly to licensed life insurers and fraternal benefit societies.
with respect to the extension of benefit requirement.5. Local government mandates:

9. Federal standards:The regulation imposes no new programs, services, duties or responsi-
Sections 1113(a)(1)(C) and (D) of the Insurance Law require that thebilities on any county, city, town, village, school district, fire district or

insured be chronically ill as defined in section 7702B of the Internalother special district.
Revenue Code and that the accelerated death benefit payment be federally6. Paperwork:
tax qualified under section 101(g) of the Internal Revenue Code and allThe regulation imposes minimal new reporting requirements for insur-
other applicable sections of federal law to maintain favorable federal taxers. For accelerated death benefits paid in the event that the insured is
treatment. Section 1113(a)(1)(D) of the Insurance Law requires that theconfined in a long term care facility and/or qualifies for long term care
insurer be a qualified long term insurance carrier under section 4980C ofbenefits as defined by law, certain annual certifications must be filed with
the Internal Revenue Code. The Internal Revenue Code requires compli-the Insurance Department, in limited situations. When a group policy or
ance with certain provisions of the 1993 National Association of Insurancecertificate is issued to an association, the insurer must certify annually that
Commissioners Long Term Care Insurance Model Act and Regulation orthe association has complied with the applicable requirements of the regu-
more stringent state requirements. Accordingly, to a great extent, thelation. Also, for accelerated death benefits paid in the event that the insured
language of the amendment is mandated by such requirements.qualifies for long term care benefits as defined by law, the insurer must

10. Compliance standards:annually report all policy or certificate rescissions, both state and country-
All insurers licensed to do business in this state must comply with thiswide, except those which the insured voluntarily effectuated. For policies

regulation if they choose to offer the accelerated payment of the deathor certificates that provide for the payment of accelerated death benefits as
benefit in their life insurance policies pursuant to section 1113(a)(1)(C) ordescribed in section 1113(a)(1)(D) the insurer must maintain records of all
(D) of the Insurance Law. Compliance will be required on the effectivereplacement sales and number of lapses of such policies and certificates.
date of the amendment.7. Duplication:
Regulatory Flexibility AnalysisThe regulation does not duplicate any existing law or regulation.

1. Small businesses:8. Alternatives:
The Insurance Department finds that this rule will not impose anyThe Insurance Department had extensive discussions with the Life

adverse economic impact on small businesses and will not impose anyInsurance Council of New York, a trade organization representing life
reporting, recordkeeping or other compliance requirements on small busi-insurance companies doing business in New York, during the drafting of
nesses. The basis for this finding is that this rule is directed at all lifethe regulation. The regulation is reflective of the input received and the
insurance companies and fraternal benefit societies licensed to do businessvarious alternatives considered during those discussions.
in New York State, none of which fall within the definition of “smallAlternatives considered and rejected included having all the Regulation
business” as found in section 102(8) of the State Administrative Procedure62 (11 NYCRR 52) standards for long term care health insurance policies
Act. The Insurance Department has reviewed filed Reports on Examina-apply to the life insurance product. This alternative was rejected because
tion and Annual Statements of authorized insurers and fraternal benefitRegulation 62 does not require all long term care health insurance products
societies and believes that none of them fall within the definition of “smallto be federally tax qualified. There was concern that some of the long term
business,” because there are none which are both independently owned andcare standards in Regulation 62 would not be appropriate for a federally
have under one hundred employees.tax qualified product. Sections 1113(a)(1)(C) and (D) require that the

2. Local governments:accelerated death benefit payments received under a life insurance policy
The regulation does not impose any impacts, including any adversebe federally tax qualified. However, it should be noted that Regulation 62

impacts, or reporting, recordkeeping, or other compliance requirements onstandards were taken into consideration during the drafting of the regula-
any local governments.tion.
Rural Area Flexibility AnalysisAnother alternative considered and rejected was the complete adoption

1. Types and estimated number of rural areas:of the 1993 National Association of Insurance Commissioners Long Term
Insurers covered by the regulation do business in every county in thisCare Insurance Model Act and Regulation standards. Given that the stan-

state, including rural areas as defined under State Administrative Proce-dards were developed over ten years ago and are structured for long term
dures Act section 102(10).care health insurance products, it was concluded that the better course of

2. Reporting, recordkeeping and other compliance requirements; andaction would be to utilize the NAIC standards where required by the
professional services:Internal Revenue Code and develop standards that were more appropriate

The regulation establishes rules for the accelerated death benefit provi-for life insurance policies that offer accelerated death benefits for long
sions of life insurance policies and certificates, including additional stan-term care. As a result the regulation reflects an agreed upon blending of
dards that are specific to policies which allow for payment of benefits inNAIC standards, standards similar to Regulation 62, where appropriate,
the event that the insured is confined in a long term care facility and/orand new standards.
qualifies for long term care benefits as defined by law.However, there is one controversial issue that remains which can be

3. Costs:found in Section 41.8(dd) of the regulation. Section 41.8(dd) requires that
when benefits are being paid out under an accelerated death benefit issued Costs to most insurers licensed to do business in New York State will
pursuant to Section 1113(a)(1)(D) and the life insurance policy terminates, be minimal. Some insurers are currently selling this type of benefit in other
the accelerated death benefit payments must continue without interruption. states so the cost to develop the product for sale in this state in compliance
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with the regulation will be minimal. The amendment will allow insurers to and ability to be admitted if offered a placement. The committee shall base
sell a product that currently cannot be marketed in this state. This will its reconfirmation of eligibility on a review of the documentation provided.
provide increased business opportunity for the insurers. Such reconfirmation shall be based on a unanimous decision, made in

writing and shall include the physician’s signature. If a child found eligi-4. Minimizing adverse impact:
ble is expected to be unavailable for admission for a period of less than 30It does not impose any adverse impact on rural areas.
days, the child’s eligibility shall be considered to be suspended. The child5. Rural area participation:
may be put back on eligibility status as of the date that the temporaryThe amendment was drafted after the Department had numerous dis-
suspension ends. [The pre-admission certification committee shall basecussions with the Life Insurance Council of New York (LICONY) regard-
reconfirmation on a unanimous decision of those present. Such reconfir-ing this regulation. As the Insurance Department was developing it, copies
mation shall be made in writing and include the physician’s signature.]of each draft version of the amendment were distributed to LICONY for

(j) The pre-admission certification committee shall decertify the childcomments. A description of the proposed amendment was included in the
from eligibility and shall provide written notice of the decertification to theInsurance Department’s regulatory agenda which was published in the
referral agency contact and child and/or family if:June 2004 issue of the State Register.

(1) the committee is notified or independently determines that theJob Impact Statement
child has been placed in another appropriate setting and care in a residen-1. Nature of impact:
tial treatment facility is no longer needed;The Insurance Department finds that this amendment will have a posi-

(2) the child is receiving appropriate services that meet the child’stive impact or no impact on jobs and employment opportunities. The
clinical needs;regulation establishes rules for the accelerated death benefit provisions of

(3) the parent(s) or guardian(s) state that the child’s admission intolife insurance policies and certificates, including additional standards that
a residential treatment facility is no longer desired;are specific to policies which allow for payment of benefits in the event

(4) the child’s clinical condition has deteriorated such that admis-that the insured is confined in a long term care facility and/or qualifies for
sion to a residential treatment facility as set forth in Section 583.8 of thislong term care benefits as defined by law. The amendment will allow
Part would no longer be appropriate for a period of more than 30 days; or,insurers to expand their business in New York by allowing them to sell a

(5) that the child no longer meets criteria for admission.wider range of products.
The committee may consider the sufficiency and accuracy of documen-2. Categories and number affected:

tation it has received, and may request clarification and/or additionalThe Insurance Department finds that no categories of jobs or number of
documentation, in determining whether to certify the child as eligible orjobs will be affected.
decertify the child from eligibility.3. Regions of adverse impact:

(k) The pre-admission certification committee shall provide writtenThis rule applies to all insurers and fraternal benefit societies licensed
notification to the [child, or to the individual or agency making an applica-to do business in New York State. There would be no region in New York
tion on behalf of the] referral agency contact and child and/or child’sthat would experience an adverse impact on jobs and employment opportu-
parent or legal guardian, as appropriate, or to the Family Court, if the childnities.
is the subject of a proceeding currently pending in the Family Court: 4. Minimizing adverse impact:

(1) that additional information or assessments have been requestedNo measures would need to be taken by the Department to minimize
prior to making an eligibility determination; (2) that an eligibility determi-adverse impacts.
nation has been made and whether or not the child has been determined to5. Self-employment opportunities:
be eligible; (3) that a referral has been made to another pre-admissionThis amendment would not have a measurable impact on self-employ-
certification committee for consideration for certification as priority forment opportunities.
admission to a residential treatment facility bed designated in that region;
or (4) that a certification [as priority] for admission to a residential treat-
ment facility has been made. 

[(k)] (l) The pre-admission certification committee shall act in a timely
manner. 

(1) All applications shall be reviewed for completeness within sevenOffice of Mental Health
calendar days of receipt. (2) Once all necessary information has been
obtained, an eligibility determination shall be made within 30 calendar
days. (3) Once an eligibility determination has been made, written notifica-

NOTICE OF ADOPTION tion shall be made within seven calendar days. (4) Eligibility shall be
reviewed every 60 days as required by Section 583.9(i).

Pre-Admission Certification for Residential Treatment Facilities Final rule as compared with last published rule: Nonsubstantive
for Children and Youth changes were made in sections 583.9(i) and (j).
I.D. No. OMH-04-05-00004-A Text of rule and any required statements and analyses may be
Filing No. 885 obtained from: Dan Odell, Bureau of Policy, Legislation and Regulation,
Filing date: Aug. 12, 2005 Office of Mental Health, 44 Holland Ave., Albany, NY 12229, (518) 473-
Effective date: Aug. 31, 2005 6945, e-mail: dodell@omh.state.ny.us

Regulatory Impact Statement, Regulatory Flexibility Analysis, RuralPURSUANT TO THE PROVISIONS OF THE State Administrative Pro- Area Flexibility Analysis and Job Impact Statementcedure Act, NOTICE is hereby given of the following action: Non-substantive changes were made that did not necessitate revision to
Action taken: Amendment of section 583.9 of Title 14 NYCRR. the previously published statements regarding the Regulatory Impact
Statutory authority: Mental Hygiene Law, sections 7.09(b), 31.04(a)(2) Statement (RIS), Regulatory Flexibility Analysis (RFA), Rural Area Flexi-
and 31.26(b) bility Analysis (RAFA) or the Job Impact Statement (JIS).
Subject: Pre-admission certification committees for residential treatment The following non-substantive changes were made to the text of the
facilities for children and youth. amendment to Part 583:
Purpose: To revise the pre-admission certification process. 1. Non-substantive change applying to the heading of section 583.9.

In response to two public comments and for the purpose of clarifica-Text of final rule: Subdivision 583.6 of 14 NYCRR is amended as fol-
tion, the Office determined to delete the phrase “expiration of eligibility”lows:
from the heading of section 583.9 since this term is unnecessary and doesParagraph (e) of Subdivision 583.6 is repealed.
not appear in the text of the section.Subdivision 583.9 of 14 NYCRR is amended as follows: 

2. Non-substantive change applying to § 583.9(i).§ 583.9 Pre-admission process.
In response to a public comment and for the purpose of clarification,(i) The pre-admission certification committee shall reconfirm its deter-

the Office determined to add the words, “based on a unanimous decision”,mination of eligibility of a child when admission to a residential treatment
to the third sentence of § 583.9(i), so that such sentence shall read: “Suchfacility does not occur within [45] 60 days of the determination of eligibil-
reconfirmation shall be based on a unanimous decision made in writing,ity pursuant to [section 583.6(b)] subdivisions (b) and (d) of section 583.6
and shall include the physician’s signature.”and section 583.8 of this Part by requesting an update of the child’s status,

including the child’s clinical status, current placement, and willingness 3. Non-substantive change applying to § 583.9(j).
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In response to two public comments and for the purpose of clarifica-
tion, the Office determined to add a separate paragraph to conclude Public Service Commission§ 583.9(j) to read as follows: “The committee may consider sufficiency
and accuracy of documentation it has received, and may request clarifica-
tion and/or additional documentation, in determining whether to certify the
child as eligible or decertify the child from eligibility.” ERRATUM
Assessment of Public Comment A Notice of Proposed Rule Making, I.D. No. PSC-32-05-00008-P,

pertaining to Order Adopting Proposal to Amend the Gas Purchase ofA Summary is being provided because the full Assessment of Public
Receivables Program by Consolidated Edison Company of New York,Comment exceeds 2,000 words. Copies of the Full Assessment of Public
Inc., published in the August 10, 2005 issue of the State Register containedComment may be obtained from the agency contact.
an incorrect purpose. The correct purpose is:

A comment was received suggesting adding language to section To approve or reject, in whole or in part, a petition for clarification of
583.9(j) confirming the pre-admission certification committee’s (PACC) its order adopting proposal to amend the Gas Purchase of Receivables
authority to verify documentation of the clinical condition of the child Program.
before acting. The agency will make the suggested change.

The Department of State apologizes for any confusion this may have
A series of comments were received: (a) Stating that providing docu- caused.

mentation each 60 days is a burden. The agency replied that it is an
improvement over the current 45 days. (b) Questioning the term “willing- NOTICE OF ADOPTION
ness” of the child to be admitted. The agency explained the term is

Petition of Rehearing by Tenant Research Teamnecessary in the context of statutory admission standards. (c) Stating that
the language regarding a child expected to be “unavailable for admission” I.D. No. PSC-20-04-00011-A
for 30 days or more is confusing. The agency the explained the term, Filing date: Aug. 12, 2005
giving as an example a child expected to be hospitalized for over 30 days. Effective date: Aug. 12, 2005
(d) Asking what the PACC will determine is an “appropriate setting” for

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-purposes of determining the placement priority of those children. The
cedure Act, NOTICE is hereby given of the following action:agency replied that it is within the PACC’s authority to determine this
Action taken: The commission, on June 15, 2005, adopted an order inbased on documentation submitted. (e) Asking if a child will not be
Case 03-E-0598 granting, in part, the petition for rehearing by Tenantavailable for over 30 days, shouldn’t the action be to suspend, rather than
Research Team (TRT) of the commission’s submetering order issued Sept.decertify. The agency replied that a suspension is intended to be tempo-
26, 2003.rary, and little clinical information is needed to restore a suspended child to
Statutory authority: Public Service Law, sections 22 and 65(1)the list. However for a child unavailable for over 30 days a new clinical
Subject: Request for rehearing of the commission’s order issued Sept. 26,review is necessary. (f) Asking if there is an appeal from a PACC decision.
2003.The agency said the statute gives no authority to the agency to overrule a
Purpose: To grant, in part, the petition for rehearing.PACC. (g) Asking if, by removing the word “priority” from section
Substance of final rule: The Commission adopted an order, granting in583.9(k), the PACC would no longer be making placement decisions based
part, the petition for rehearing by Tenant Research Team (TRT) of theon a child’s priority on the waiting list. The agency replied that priority
Commission’s Submetering Order issued September 26, 2003, subject todecisions would continue to be made, this change related to notices regard-
the terms and conditions set forth in the order.ing a child eligible for the list, but not as a priority. (h) Stating that the rule
Final rule compared with proposed rule: No changes.creates a burden that diminishes the waitlist but doesn’t ensure services are
Text of rule may be obtained from: Central Operations, Public Servicereceived. The agency disagreed and said that a waitlist established under
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-the rule will be more likely to consist only of children actually ready for
1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRSplacement. 
employer ID no. or social security no. is required from firms or persons to

A series of comments were received: (a) Stating that decertification and be billed 25 cents per page. Please use tracking number found on last line
suspension are practices not now addressed in statute or regulation and if of notice in requests.
PACCs are engaged in such practices then they violate existing regula- Assessment of Public Commenttions. The agency disagreed and said current regulations permit PACCs to An assessment of public comment is not submitted with this notice because
make determinations to decertify or find a child not eligible and nothing the rule is within the definition contained in section 102(2)(a)(ii) of the
prohibits use of such terms. (b) Stating that the term “expiration of eligibil- State Administrative Procedure Act.
ity” in the heading of section 583.9 is not explained. The agency agreed it (03-E-0598SA2)
is not necessary and will delete it. (c) Questioning the term “temporary
suspension.” The agency replied that the term “temporary suspension” PROPOSED RULE MAKING
applies when an eligible child is expected to be unavailable for less than 30 NO HEARING(S) SCHEDULEDdays. (d) Asking if physician approval was necessary for reconfirmations
of eligibility. The agency replied yes, it both authorizes the child’s list Charges to the Performance Metrics of the Gas Operations and
placement and is a Medicaid determination. (e) Questioning removal of the Safety Measures by New York State Electric & Gas Corporations
requirement that PACCs unanimously reconfirm eligibility. The agency

I.D. No. PSC-35-05-00007-Pagreed and will add language requiring unanimous reconfirmation. (f)
Asking if PACC’s are authorized to predetermine length of stay. The PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
agency replied no. (g) Asking what “referral agency contact” means. The cedure Act, NOTICE is hereby given of the following proposed rule:
agency replied it is the party providing information regarding the child. (h) Proposed action: The Public Service Commission is considering changes
Questioning the PACC’s authority to determine ineligibility, suspension to the gas operations and safety measures provisions of New York State
and decertification. The agency replied sufficient authority is provided. Electric & Gas Corporation’s gas rate plan, as reflected in a joint proposal

filed on Aug. 2, 2005. The commission may adopt, reject or modify, inThe agency received comments that: (a) Recommended that documen-
whole or in part, the changes proposed by the parties. The commission maytation should be required for any changes in clinical condition or other
also consider other related matters.factors that support a change in eligibility. The agency agreed and will add
Statutory authority: Public Service Law, sections 2, 5, 65 and 66language to provide the PACC with clear authority to require such docu-
Subject: Changes to the performance metrics for New York State Electricmentation. (b) Recommended that the regulation should clarify the roles of
& Gas Corporation’s gas operations and safety measures as replacementsparents and guardians in those situations where parental consent did not
for its Case Iron Main Replacement Program, and related matters.accompany the application, such as Family Court referral or a voluntary

admission. The agency explained that the PACC will have to determine the Purpose: To consider a joint proposal filed by the parties.
necessity and appropriateness of the parent or guardian’s involvement Substance of proposed rule: New York State Electric & Gas Corpora-
based on the particular circumstances of the case. tion (NYSEG) is operating its gas business pursuant to a rate plan ap-
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proved by the Public Service Commission (Commission) in November, Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
2002. The rate plan includes a number of gas operations and safety mea- Area Flexibility Analysis and Job Impact Statement
sures, one of which is a Cast Iron Main Replacement Program. The rate Statements and analyses are not submitted with this notice because the
plan provides that interested parties would meet to develop joint recom- proposed rule is within the definition contained in section 102(2)(a)(ii) of
mendations on a replacement for this program starting in January 2006. the State Administrative Procedure Act.

On August 2, 2005, NYSEG filed a Joint Proposal that recommends (05-C-1002SA1)
three new programs to replace the Cast Iron Program, with proposed
revenue adjustments for failure to achieve the recommended targets/ PROPOSED RULE MAKING
thresholds under each program. The new programs would involve replac- NO HEARING(S) SCHEDULED
ing bare steel mains, reducing the annual number of leak backlogs, and
preventing excavation damages to NYSEG’s gas facilities; the maximum Demand Side Management Action Plan by the New York State
revenue adjustment for each program would be $100,000. Energy Research and Development Authority

The Commission may adopt, reject, or modify, in whole or in part, the
I.D. No. PSC-35-05-00009-Precommendations in the Joint Proposal, and it may also consider other

related matters. PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
Text of proposed rule and any required statements and analyses may cedure Act, NOTICE is hereby given of the following proposed rule:
be obtained by filing a Document Request Form (F-96) located on our Proposed action: The Public Service Commission is considering whether
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact: to approve, or reject, or modify, in whole or in part, a demand side
Central Operations, Public Service Commission, Bldg. 3, Empire State management action plan (action plan) filed by the New York State Energy
Plaza, Albany, NY 12223-1350, (518) 474-2500 Research and Development Authority in the Consolidation Edison Com-
Data, views or arguments may be submitted to: Jaclyn A. Brilling, pany of New York, Inc. electric rate case. The commission may also
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al- resolve disputed matters set forth in the action plan, and consider other
bany, NY 12223-1350, (518) 474-6530 related issues.
Public comment will be received until: 45 days after publication of this Statutory authority: Public Service Law, sections 2, 5, 65 and 66
notice. Subject: Consideration of the action plan, the disputed matters discussed
Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural therein, and other related issues.
Area Flexibility Analysis and Job Impact Statement Purpose: To consider approving, rejecting, or modifying, in whole or in
Statements and analyses are not submitted with this notice because the part, the action plan, resolving disputed matters set forth in the action plan,
proposed rule is within the definition contained in section 102(2)(a)(ii) of and other related issues.
the State Administrative Procedure Act. Substance of proposed rule: In its March 27, 2005 Order setting new
(01-G-1668SA8) electric rates for Consolidated Edison Company of New York, Inc. (Con

Edison), the Public Service Commission (Commission) established de-
PROPOSED RULE MAKING mand side management (DSM) goals within Con Edison’s service territory

NO HEARING(S) SCHEDULED to be obtained through DSM programs administered by NYSERDA and
Con Edison. The Commission also required the development of an Action

Pension Accounting and Related Rate Making by Taconic Tele- Plan addressing 16 specific items associated with the expansion of existing
phone Corporation DSM programs and identification of additional DSM opportunities within

Con Edison’s service territory.I.D. No. PSC-35-05-00008-P
On August 16, 2005, after collaborating with Con Edison and numer-

ous interested parties, the New York Energy Research and DevelopmentPURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
Authority (NYSERDA) filed the Action Plan. That document discussescedure Act, NOTICE is hereby given of the following proposed rule:
each of 16 specified items and other issues associated with promotingProposed action: The Public Service Commission is considering whether
DSM in Con Edison’s service territory, including defining the Total Re-to approve or reject, in whole or in part, a petition filed by Taconic
source Cost Test and “Clean Distributed Generation” for purposes of theTelephone Corporation for the purpose of handling the accounting gain
DMS programs. The parties were not able to reach unanimous agreementresulting from the termination of its employees’ defined benefit pension
on all aspects of these definitions and on some other issues and seekplans and subsequent request for sharing the savings.
Commission resolution of their disagreement.Statutory authority: Public Service Law, sections 91 and 94(2)

The Commission may approve, reject or modify, in whole or in part,Subject: Pension accounting and related rate making. the Action Plan. The Commission may also resolve the disputed matters
Purpose: To determine appropriate accounting treatment and disposition presented in the Action Plan, and it may consider other, related issues.
of pension related deferrals resulting from conversion of a defined benefit Text of proposed rule and any required statements and analyses may
plan to a defined contribution plan and seek exemption from the pension be obtained by filing a Document Request Form (F-96) located on our
policy statement. website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:
Substance of proposed rule: The Public Service Commission is consid- Central Operations, Public Service Commission, Bldg. 3, Empire State
ering whether to approve of reject, in whole or in part, a petition filed by Plaza, Albany, NY 12223-1350, (518) 474-2500
Taconic Telephone Corporation for the purpose of handling the accounting Data, views or arguments may be submitted to: Jaclyn A. Brilling,
gain resulting from the termination of its employees’ Defined Benefit Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
Pension plans and subsequent request for sharing the savings. The com- bany, NY 12223-1350, (518) 474-6530
pany seeks to apportion the total savings between three areas: to retain a

Public comment will be received until: 45 days after publication of thisportion of the savings as an incentive, to use a portion for capital expendi-
notice.tures, and to return a portion to customers through bill credits. The com-
Regulatory Impact Statement, Regulatory Flexibility Analysis, Ruralpany also seeks an exemption from the Commission’s Policy Statement on
Area Flexibility Analysis and Job Impact StatementPension and OPEBs and to reduce annual revenue to address the signifi-
Statements and analyses are not submitted with this notice because thecant reduction in its pension costs.
proposed rule is within the definition contained in section 102(2)(a)(ii) ofText of proposed rule and any required statements and analyses may
the State Administrative Procedure Act.be obtained by filing a Document Request Form (F-96) located on our
(04-E-0572SA6)website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:

Central Operations, Public Service Commission, Bldg. 3, Empire State
PROPOSED RULE MAKINGPlaza, Albany, NY 12223-1350, (518) 474-2500

NO HEARING(S) SCHEDULEDData, views or arguments may be submitted to: Jaclyn A. Brilling,
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-

Automated Meter Recording Equipment by Central Hudson Gasbany, NY 12223-1350, (518) 474-6530
& Electric CorporationPublic comment will be received until: 45 days after publication of this

notice. I.D. No. PSC-35-05-00010-P
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PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- Data, views or arguments may be submitted to: Jaclyn A. Brilling,
cedure Act, NOTICE is hereby given of the following proposed rule: Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-

bany, NY 12223-1350, (518) 474-6530Proposed action: The Public Service Commission is considering whether
Public comment will be received until: 45 days after publication of thisto approve or reject, in whole or in part, a proposal filed by Central Hudson
notice.Gas & Electric Corporation to make various changes in the rates, charges,

rules and regulations contained in its schedule for gas service—P.S.C. No. Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
12. Area Flexibility Analysis and Job Impact Statement

Statements and analyses are not submitted with this notice because theStatutory authority: Public Service Law, section 66(12)
proposed rule is within the definition contained in section 102(2)(a)(ii) ofSubject: Automated meter recording (AMR) equipment for interruptible
the State Administrative Procedure Act.customers and daily balancing and monthly cashout procedures for inter-
(05-E-0997SA1)ruptible and firm transportation customers.

Purpose: To require the installation of automated meter recording equip- PROPOSED RULE MAKING
ment for large customers taking service under Service Classification Nos.

NO HEARING(S) SCHEDULED8, 9 and 11 and implement daily balancing and monthly cashout proce-
dures for interruptible and firm transportation customers taking service Multi-Year Authority to Issue Securities by KeySpan Gas Eastunder Service Classification Nos. 9 and 11 respectively.

Corporation d/b/a KeySpan Energy Delivery Long IslandSubstance of proposed rule: The Commission is considering Central
I.D. No. PSC-35-05-00012-PHudson Gas & Electric Corporation’s request to require the installation of

Automated Meter Recording equipment for large customers taking service PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-under S.C. No. 8—Interruptible Rate, S.C. No. 9—Interruptible Trans- cedure Act, NOTICE is hereby given of the following proposed rule:portation/Standby Sales Services and S.C. No. 11—Firm Transporta-
Proposed action: The commission is considering a request by KeySpantion—Core and to implement daily balancing and monthly cashout proce-
Gas East Corporation d/b/a KeySpan Energy Delivery Long Island fordures for interruptible and firm transportation customers taking service
multi-year authority to, among other things, issue up to $450,000 in securi-under S.C. Nos. 9 and 11, respectively.
ties and enter into revolving credit loans and bank loans. The commission

Text of proposed rule and any required statements and analyses may may approve, modify or reject, in whole or part, the relief requested.
be obtained by filing a Document Request Form (F-96) located on our Statutory authority: Public Service Law, sections 69 and 108(1)website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:

Subject: Multi-year authority to issue up to $450 million in securities andCentral Operations, Public Service Commission, Bldg. 3, Empire State
enter into revolving credit loans and bank loans.Plaza, Albany, NY 12223-1350, (518) 474-2500
Purpose: To obtain authorization to issue up to $450 million in securitiesData, views or arguments may be submitted to: Jaclyn A. Brilling, and enter into revolving credit loans and bank loans.Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
Substance of proposed rule: The KeySpan Gas East Corporation d/b/abany, NY 12223-1350, (518) 474-6530
KeySpan Energy Delivery Long Island submitted a petition dated July 28,

Public comment will be received until: 45 days after publication of this 2003 and a supplemental filing dated July 14, 2005 seeking multi-year
notice. authorization to issue up to $450 million in securities and enter into
Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural revolving credit loans and bank loans. KeySpan Energy Delivery Long
Area Flexibility Analysis and Job Impact Statement Island seeks authorization to issue new debt securities by entering into one
Statements and analyses are not submitted with this notice because the or more promissory notes with the KeySpan Corporation in order to benefit
proposed rule is within the definition contained in section 102(2)(a)(ii) of from certain long term debt issued by the KeySpan Corporation. The
the State Administrative Procedure Act. proposed promissory note transaction seeks a change in the debt and
(04-G-0463SA3) preferred stock provisions of the Merger Plan approved by the Commis-

sion in Case 97-M-0567. The Commission may approve, modify or reject,
in whole or in part, the relief requested.PROPOSED RULE MAKING
Text of proposed rule and any required statements and analyses mayNO HEARING(S) SCHEDULED
be obtained by filing a Document Request Form (F-96) located on our
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:Power for Jobs Program by Consolidated Edison Company of
Central Operations, Public Service Commission, Bldg. 3, Empire StateNew York, Inc.
Plaza, Albany, NY 12223-1350, (518) 474-2500

I.D. No. PSC-35-05-00011-P Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
bany, NY 12223-1350, (518) 474-6530cedure Act, NOTICE is hereby given of the following proposed rule:
Public comment will be received until: 45 days after publication of thisProposed action: The Public Service Commission is considering whether
notice.to approve or reject, in whole or in part, a proposal filed by Consolidated
Regulatory Impact Statement, Regulatory Flexibility Analysis, RuralEdison Company of New York, Inc. to make various changes in the rates,
Area Flexibility Analysis and Job Impact Statementcharges, rules and regulations contained in its schedule for electric ser-
Statements and analyses are not submitted with this notice because thevice—P.S.C. No. 9 to become effective November 10, 2005.
proposed rule is within the definition contained in section 102(2)(a)(ii) ofStatutory authority: Public Service Law, section 66(12) the State Administrative Procedure Act.

Subject: Power for Jobs Program. (03-M-1056SA2)
Purpose: To eliminate the term of service contained in Rider Q—Power
for Jobs Program. PROPOSED RULE MAKING
Substance of proposed rule: On August 10, 2005, Consolidated Edison NO HEARING(S) SCHEDULED
Company of New York, Inc. (Con Edison) filed proposed tariff amend-

Multi-Year Authority to Issue Securities by The Brooklyn Unionments to eliminate the term limitations contained in Rider Q –  Power for
Jobs Program because Chapter 59 of the Laws of 2005 provides for New Gas Company d/b/a KeySpan Energy Delivery New York
York State to determine the term for each customer. The proposed effec- I.D. No. PSC-35-05-00013-P
tive date of Con Edison’s filing is November 10, 2005. The Commission
may approve, reject or modify, in whole or in part, Con Edison’s proposed PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
tariff revisions. cedure Act, NOTICE is hereby given of the following proposed rule:
Text of proposed rule and any required statements and analyses may Proposed action: The commission is considering a request by The
be obtained by filing a Document Request Form (F-96) located on our Brooklyn Union Gas Company d/b/a KeySpan Energy Delivery New York
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact: for multi-year authority to, among other things, issue up to $475 million in
Central Operations, Public Service Commission, Bldg. 3, Empire State securities and refinance $650 million of existing debt. The commission
Plaza, Albany, NY 12223-1350, (518) 474-2500 may approve, modify or reject, in whole or in part, the relief requested.
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Statutory authority: Public Service Law, sections 69 and 108(1) website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:
Central Operations, Public Service Commission, Bldg. 3, Empire StateSubject: Multi-year authority to issue up to $475 million in securities and
Plaza, Albany, NY 12223-1350, (518) 474-2500refinance up to $650 million in securities.
Data, views or arguments may be submitted to: Jaclyn A. Brilling,Purpose: To obtain authorization to issue up to $475 million in securities
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-and refinance up to $650 million in securities.
bany, NY 12223-1350, (518) 474-6530Substance of proposed rule: The Brooklyn Union Gas Company d/b/a
Public comment will be received until: 45 days after publication of thisKeySpan Energy Delivery New York submitted a petition dated July 28,
notice.2003 and a supplemental filing dated July 14, 2005 seeking multi-year

authorization to issue up to $475 million in securities and to refinance up to Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
$675 million in securities. The Brooklyn Union Gas Company seeks au- Area Flexibility Analysis and Job Impact Statement
thorization to issue new debt securities by entering into one or more Statements and analyses are not submitted with this notice because the
promissory notes with the KeySpan Corporation in order to benefit from proposed rule is within the definition contained in section 102(2)(a)(ii) of
certain long term debt recently issued by the KeySpan Corporation. The the State Administrative Procedure Act.
proposed promissory note transaction seeks a change in the debt and (05-M-0090SA1)
preferred stock provisions of the Merger Plan approved by the Commis-
sion in Case 97-M-0567. The Commission may approve, modify or reject, PROPOSED RULE MAKING
in whole or in part, the relief requested. NO HEARING(S) SCHEDULED
Text of proposed rule and any required statements and analyses may
be obtained by filing a Document Request Form (F-96) located on our Winter Requirement for Retail Supplies by Central Hudson Gas
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact: & Electric Corporation
Central Operations, Public Service Commission, Bldg. 3, Empire State

I.D. No. PSC-35-05-00015-PPlaza, Albany, NY 12223-1350, (518) 474-2500
Data, views or arguments may be submitted to: Jaclyn A. Brilling, PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al- cedure Act, NOTICE is hereby given of the following proposed rule:
bany, NY 12223-1350, (518) 474-6530 Proposed action: The Public Service Commission is considering whether
Public comment will be received until: 45 days after publication of this to approve or reject, in whole or in part, a proposal filed by Central Hudson
notice. Gas & Electric Corporation to make various changes in the rates, charges,
Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural rules and regulations contained in its schedule for gas service—P.S.C. No.
Area Flexibility Analysis and Job Impact Statement 12.
Statements and analyses are not submitted with this notice because the Statutory authority: Public Service Law, section 66(12)
proposed rule is within the definition contained in section 102(2)(a)(ii) of Subject: Winter requirement for retail suppliers.
the State Administrative Procedure Act. Purpose: To eliminate the requirement that retail suppliers take winter
(03-M-1057SA2) gas supply from the company when enrolling customers during the months

of December through March.PROPOSED RULE MAKING
Substance of proposed rule: The Commission is considering Central

NO HEARING(S) SCHEDULED Hudson Gas & Electric Corporation’s request to eliminate the requirement
that retail suppliers take winter gas supply from the company when enroll-Extension of the Systems Benefits Charge (SBC) and the SBC- ing customers during the months of December through March.

Funded Public Benefit Programs Text of proposed rule and any required statements and analyses may
I.D. No. PSC-35-05-00014-P be obtained by filing a Document Request Form (F-96) located on our

website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- Central Operations, Public Service Commission, Bldg. 3, Empire State
cedure Act, NOTICE is hereby given of the following proposed rule: Plaza, Albany, NY 12223-1350, (518) 474-2500
Proposed action: The Public Service Commission is considering exten- Data, views or arguments may be submitted to: Jaclyn A. Brilling,
sion of the system benefits charge (SBC) and SBC-funded public benefit Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
programs. bany, NY 12223-1350, (518) 474-6530
Statutory authority: Public Service Law, sections 4(1), 5(2), 66(1) and Public comment will be received until: 45 days after publication of this(12) notice.
Subject: Extension of the systems benefits charge (SBC) and the SBC- Regulatory Impact Statement, Regulatory Flexibility Analysis, Ruralfunded public benefit programs. Area Flexibility Analysis and Job Impact Statement
Purpose: To consider extension of the programs. Statements and analyses are not submitted with this notice because the
Substance of proposed rule: proposed rule is within the definition contained in section 102(2)(a)(ii) of

The System Benefits Charge (SBC) program was initiated in 1998 for a the State Administrative Procedure Act.
three-year period by the New York State Public Service Commission (05-M-0332SA1)
(Commission) with the goal of providing programs to encourage energy
efficiency, a cleaner environment and to reduce the financial burden of PROPOSED RULE MAKING
energy costs on low-income New Yorkers. In 2001, the Commission NO HEARING(S) SCHEDULEDreviewed and extended the program for a five-year period, which ends on
June 30, 2006. Electronic Tariff Filing by the Golf Course Road Lot Owners

On January 28, 2005, the Commission issued a public notice seeking Associationfeedback on 14 critical questions regarding the future of the SBC program.
I.D. No. PSC-35-05-00016-PThe questions included whether the program should continue after June 30,

2006, and if so, what its goals, time frame, and funding level should be.
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-Over 160 responses were received. The majority of the comments favor the
cedure Act, NOTICE is hereby given of the following proposed rule:SBC program and recommend its continuation. NYS Department of Public
Proposed action: The Public Service Commission is considering whetherService Staff reviewed the comments, examined the performance of the
to approve or reject, in whole or in part, or modify, a request filed by theSBC programs and considered the degree to which the SBC program is still
Golf Course Road Lot Owners Association for waiver of the Public Ser-a necessary ingredient in New York’s energy mix. Staff has prepared a
vice Commission’s rate setting authority and approval of its electronicProposal which is a strategy for the overall SBC program beyond June
tariff schedule, P.S.C. No. 1—Water.2006. The Proposal is to renew and extend the program with minor modifi-
Statutory authority: Public Service Law, sections 5(4) and 89-c(10)cations for a 5-year period ending on June 30, 2011. The ratepayer funding
Subject: Electronic tariff filing.level will remain at the current level of $150 million per year.

Text of proposed rule and any required statements and analyses may Purpose: To approve an electronic tariff schedule, P.S.C. No. 1—Water,
be obtained by filing a Document Request Form (F-96) located on our for the Golf Course Road Lot Owners Association.
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Substance of proposed rule: On August 4, 2005 the Golf Course Road (4) certified tandem maintenance vehicles provided in the provisions
Lot Owners Association (the company or GCRLOA), filed an electronic governing tandem trailer operations;
tariff schedule, P.S.C. No. 1 —Water, which sets forth the rates, charges, (5) fire vehicles or ambulance when operated in the performance of
rules and regulations under which the association will provide water ser- their official duties;
vice to become effective November 1, 2005. The tariff defines when a bill (6) independent contractors’ [construction] and consultants’  vehi-
will be delinquent and establishes a late payment charge and a returned cles [authorized by the Thruway Authority and when supervised] when
check charge. The restoration of service charge will be $50. GCRLOA issued a U-turn authorization letter from the Thruway Authority; or
currently provides water service to nine customers located in the Town of [(7) emergency services coming to the assistance of a disabled truck
Copake, Columbia County. GCRLOA also requests waiver of the Public or bus when such emergency service vehicle is (i) owned and operated by,
Service Commission’s rate setting authority. The Commission may ap- or (ii) under contract with the subject company whose vehicle is disabled
prove or reject, in whole or in part, or modify the petition. and provided the crossing or use of the medial strip is necessary for the

purpose of towing, repairing or otherwise servicing the disabled vehiclesText of proposed rule and any required statements and analyses may
and it is done under the supervision and with the consent of the State Policebe obtained by filing a Document Request Form (F-96) located on our
or an employee of the Thruway Authority;]website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:

[(8) disabled vehicles in tow by any emergency service vehicleCentral Operations, Public Service Commission, Bldg. 3, Empire State
operating under the conditions set forth in paragraph (7) of this subdivi-Plaza, Albany, NY 12223-1350, (518) 474-2500
sion; or]Data, views or arguments may be submitted to: Jaclyn A. Brilling,

[(9)] (7) any other vehicle duly authorized by the Thruway Author-Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
ity’s Executive Director or his designee; provided, however, that in allbany, NY 12223-1350, (518) 474-6530
cases, the operator thereof uses caution so as not to interfere with orPublic comment will be received until: 45 days after publication of this
endanger traffic.notice.

(b) The prohibition against parking in the [medial] median  strip shallRegulatory Impact Statement, Regulatory Flexibility Analysis, Rural not apply if, in the opinion of a member of the State Police, parking on theArea Flexibility Analysis and Job Impact Statement shoulder is dangerous or impractical under the conditions then existing and
Statements and analyses are not submitted with this notice because the provided it will not interfere with maintenance operations.
proposed rule is within the definition contained in section 102(2)(a)(ii) of § 103.6 Driving, overtaking and passing. (a) Trucks, buses and vehiclesthe State Administrative Procedure Act. hauling trailers are prohibited from using the extreme left lane on the
(05-W-0365SA2) [following portions of the] Thruway system[:] , as posted.

[(1) milepost 0.0 to milepost 13.0 northbound;
(2) milepost 44.6 to milepost 17.8 southbound;
(3) milepost 146.9 northbound to milepost 159.5 westbound;
(4) milepost 158.7 eastbound to milepost 147.3 southbound;
(5) milepost 420.7 to milepost 428.8 westbound;Thruway Authority (6) milepost 429.1 to milepost 420.7 eastbound;
(7) milepost N-0.7 to milepost N-6.5 northbound;
(8) milepost N-6.5 to milepost N-0.5 southbound;
(9) milepost NE-3.5 to milepost NE-15.0 northbound;PROPOSED RULE MAKING
(10) milepost NE-15.0 to milepost NE-3.5 southbound;]

NO HEARING(S) SCHEDULED (b) Trucks and vehicles hauling trailers are restricted to the right two
lanes on the Thruway system, as posted.One-Way Traffic; Median Strips; Passing [(b)](c) The provisions of [subdivision] subdivisions (a) and (b) of this

I.D. No. THR-35-05-00001-P section shall not apply where the normal lanes are not available by reason
of construction, accident, or otherwise, and where the left lane is used to

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- enter or exit an interchange.
cedure Act, NOTICE is hereby given of the following proposed rule: Text of proposed rule and any required statements and analyses may
Proposed action: Amendment of sections 103.3, 103.4 and 103.6 of Title be obtained from: Marcy Pavone, Legal Assistant II, New York State
21 NYCRR. Thruway Authority, 200 Southern Blvd., Albany, NY 12209, (518) 436-
Statutory authority: Public Authorities Law, sections 354(5), (15) and 2867, e-mail: marcy_pavone@thruway.state.ny.us
361(1)(a); and Vehicle and Traffic Law, section 1630 Data, views or arguments may be submitted to: Same as above.
Subject: Requirements for one-way traffic, “median” strips, and driving, Public comment will be received until: 45 days after publication of this
overtaking and passing on the Thruway. notice.
Purpose: To update existing regulatory language so that it is consistent Regulatory Impact Statement
with current highway geometry and industry standards and promote traffic 1. Statutory Authority:
safety. Subdivision 5 of section 354 of the Public Authorities Law authorizes
Text of proposed rule: § 103.3 One-way traffic. Except as otherwise the Thruway Authority to make “...rules and regulations governing the use
directed by proper authority, no person shall operate, or cause to be moved, of the thruways and all other properties and facilities under its jurisdic-
any vehicle on the Thruway system except in the direction of traffic. The tion...” Subdivision 15 of that same section authorizes the Thruway Au-
driver of a vehicle entering a service area, interchange, shoulder, or decel- thority “to do all things necessary or convenient to carry out its purposes
eration lane shall enter such area, interchange, shoulder or lane from the and exercise the powers expressly given in this title.” In addition, subdivi-
[right hand lane. Upon entering a traffic lane from a service lane, in- sion 1(a) of section 361 of the Public Authorities Law authorizes the
terchange or access ramp, the driver of a vehicle shall use the acceleration Thruway Authority “...to promulgate such rules and regulations for the use
lane and he shall enter the Thruway] adjacent traffic lane, exercising and occupancy of the thruway as may be necessary and proper for the
caution so as not to interfere with or endanger traffic. Similarly, the driver public safety and convenience, for the preservation of its property and for
of a vehicle leaving a service area, interchange, shoulder, or acceleration the collection of tolls...”
lane shall enter the Thruway system using the adjacent traffic lane, exer- Vehicle and Traffic Law § 1630 gives the Thruway Authority the
cising caution so as not to interfere with or endanger traffic. power to “...by ordinance, order, rule or regulation prohibit, restrict or

§ 103.4 Use of the [medial] median strip. (a) Driving a vehicle on or regulate traffic on or pedestrian use of any highway, property or facility
across, or parking, standing or stopping a vehicle on the [medial] median under its jurisdiction.” Subdivisions 9 and 16 of this section specifically
strip is prohibited; provided, however, that these prohibitions shall not include the power to regulate the use of medial strips and entering and
apply to: exiting roadways. Subdivision 12 of this section also grants the Thruway

(1) police, maintenance or official Thruway Authority vehicles; Authority the power to regulate the direction of traffic and the use of traffic
(2) emergency service vehicles operated by oil companies under lanes.

contract with the Thruway Authority; 2. Legislative Objectives:
(3) towing trucks and emergency service vehicles operated by ga- This amendment of § 103.3 of NYCRR Title 21 is intended to update

rages authorized by the Thruway Authority; the language regarding one-way traffic to conform to the geometry of
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several interchanges. This section currently states that traffic entering an
interchange and other Thruway facilities shall enter from the right-hand
lane. Certain Interchanges must be entered from the left-hand traffic lanes,
including Mainline Interchange 24 and New England Thruway In-
terchanges 10 and 12. This amendment of § 103.4 replaces “medial” with
“median” as the latter is a term accepted by transportation agencies includ-
ing FHWA, USDOT, and NYSDOT, and is consistent with the rules and
codes of said transportation organizations. This amendment to section
103.4 also removes company owned and operated emergency service
vehicles from the list of vehicles exempt from the prohibitions related to
use of the median. Disabled vehicles in the median are best handled by
emergency service vehicles properly equipped and authorized by the
Thruway Authority to remove the disabled vehicle safely. This amendment
of § 103.6 would prohibit trucks, buses, and trailers from using the extreme
left lane on those portions of the Thruway that are so posted. Currently,
§ 103.6 lists those segments of the Thruway system where this extreme left
lane restriction exists. Given the continuous changes to the Thruway sys-
tem, if left in this format ’103.6 would need to be continuously amended to
add or remove specific highway segments. This amendment would ensure
that this rule stays current with modifications to highway configurations.
This amendment of § 103.6 would also add language restricting trucks and
vehicles hauling trailers to the right two lanes on the Thruway system, as
posted. In areas where the Thruway has three lanes, the extreme left-hand
lane serves as the passing lane and allowing larger vehicles, such as trucks,
to travel in such lane can cause congestion and delay.

3. Needs and Benefits:
The purpose of this rulemaking is to bring the Thruway Authority rules

and regulations regarding entering traffic into conformity with the geome-
try of several interchanges; change medial strips to median strips so that it
is consistent with current industry terminology; restrict emergency service
vehicles in the median to those equipped and authorized by the Thruway
Authority to remove vehicles safely and prohibit the use of the extreme left
lane by trucks, buses, and trailers on those portions of the Thruway where
there are three lanes. These changes will keep the Thruway Authority
current with the transportation industry and provide a safer and more
efficient traveling environment for Thruway motorists.

4. Costs:
(a) The costs to regulated parties for implementation of and continuing

compliance with the rule: this rule will impose no costs on regulated
parties for implementation or compliance.

(b) The costs to the agency, the state and local governments for imple-
mentation and continuation of the rule: there are no significant costs
associated with this rule.

5. Local Government Mandates:
None.
6. Paperwork:
None.
7. Duplication:
None:
8. Alternatives:
The Thruway Authority had considered no change; however, there was

a need to update existing regulatory language so that it is consistent with
current highway geometry, industry standards, and current federal regula-
tions, thereby, promoting traffic safety.

9. Federal Standards:
None.
10. Compliance Schedule:
Ongoing.

Regulatory Flexibility Analysis
This regulation will have no negative impact on small businesses or local
governments beyond the effect that the current regulations already have on
them.
Rural Area Flexibility Analysis
This regulation does not impose any adverse impact on rural areas whether
through compliance, reporting or in any other way, and as such, a Rural
Area Flexibility Analysis is not required.
Job Impact Statement
It is apparent from the nature and purpose of the proposed rule that it will
not have a substantial adverse impact on jobs and employment opportuni-
ties. As such, a Job Impact Statement is not required.
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