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Department of Agriculture and
Markets

EMERGENCY
RULE MAKING

Ammonium Nitrate and Regulated Ammonium Nitrate M aterials

I.D. No. AAM-48-05-00003-E
Filing No. 1353

Filing date: Nov. 9, 2005
Effectivedate: Nov. 9, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Addition of Part 154 to Title 1 NYCRR.

Statutory authority: Agriculture and Markets Law, sections 18(6) and
146-f

Finding of necessity for emergency rule: Preservation of public health,
public safety and genera welfare.

Specific reasons underlying the finding of necessity: This emergency
ruleis necessary for the preservation of the public health, public safety and
general welfare because it implements Chapter 620 of the Laws of 2005,
effective November 28, 2005, which requires the registration of persons
and entities in New York State that sell, offer for sale or otherwise make
available, anmonium nitrate or regulated ammonium nitrate materials.
Ammonium nitrate is acommon chemical compound used in fertilizer, but

which is also an explosive chemical used to make bombs such as those
used in the 1993 World Trade Center and 1995 Oklahoma City bombings.

This rule, which has been developed in consultation with the State
Office of Homeland Security, establishes the form for registering as a
seller of ammonium nitrate and regulated ammonium nitrate materials, as
defined in the rule. It also establishes the security requirements that must
be taken by those required to register and the format for making and
maintaining records of the sale of anmonium nitrate and regulated anmo-
nium nitrate materials.

It is imperative that the requirements of Chapter 620 of the Laws of
2005 for registration, security measures and recordkeeping be imple-
mented immediately. The adoption of the emergency rule will make this
possible.

Subject: Ammonium nitrate and regulated ammonium nitrate materials.
Purpose: To implement L. 2005, ch. 620 relating to ammonium nitrate
and regulated ammonium nitrate materials.
Text of emergency rule: A new Part 154 isadded to Title 1 of the Official
Compilation of Codes, Rules and Regulations of the State of New Y ork to
read as follows:
Part 154

AMMONIUM NITRATE SECURITY

154.1 Definitions. For the purposes of this Part the following terms
shall have the following meanings:

a. “Ammonium nitrate” means chiefly the ammonium salt of nitric
acid. It shall not contain lessthan thirty-three percent nitrogen, one-half of
which is the ammonium form and one-half of which is the nitrate form.

b. “ Regulated ammonium nitrate materials’ shall mean fertilizer prod-
uct in solid form, comprising a mixture of components, one of which is
ammonium nitrate, in circumstances where the nitrogen content derived
from ammonium nitrate is more than twenty-eight percent of the material
by weight.

¢.“ Ammoniumnitrateretailer” meansany person or entity in this state
that sells, offersfor sale, or otherwise makes available, ammonium nitrate
or regulated ammonium nitrate materials.

154.2 Registration. (a) No person or entity in this state shall sell, offer
for sale or otherwise make available ammonium nitrate or ammonium
nitrate materials unless registered annually with the commissioner. Appli-
cation for registration shall be made by completing and submitting the
following form to the commissioner, together with an annual registration
fee of fifty dollars, provided, however, that retailers who pay fees under
this article shall be exempt from such fee: See Appendix in thisissue.

(b) Every person or entity selling, offering for sale or otherwise making
available ammonium nitrate or ammonium nitrate materials shall post and
display at all timestheir registration certificate in a conspicuous place in
theroomwhere such businessis carried on so that all personsvisiting such
place may readily see the same.

154.3 Security measures. Ammonium nitrate and regulated ammonium
nitrate materials, while at all facilities whose owners and/or operatorsare
required to be registered, shall be secured to provide reasonable protec-
tion against vandalism, theft or other unauthorized access. Such measures
shall include, but not be limited to, ensuring that storage facilities are
fenced or otherwise enclosed and locked when unattended and are in-
spected daily for signs of attempted entry, vandalism and structural integ-
rity. An ongoing process of inventory control for ammonium nitrate and
regulated ammonium nitrate materials stored at the facility shall be estab-
lished and maintained.

154.4 Records. (a) Persons and entities required to be registered shall
make and maintain, for a minimum of two years, a record in the following
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format for every sale of ammonium nitrate and regulated ammonium
nitrate materials: See Appendix in thisissue.

(b) Forms of identification. Acceptable forms of identification are a
valid driver’s license or non-driver identification card issued by the New
York Sate Commissioner of Motor Vehicles, the Federal Government, a
state government, commonwealth, possession or territory of the United
Sates or a provincial government of Canada; a valid passport of the
United States or any other country; or valid United Sates military identifi-
cation.

(c) Access to records. Persons and entities selling ammonium nitrate
and regulated ammonium nitrate materials shall provide officers and
employees of the New York State Department of Agriculture and Markets
and the New York State Office of Homeland Security with accessto records
of such sales.

This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt this emergency rule as a permanent rule and
will publish anotice of proposed rule making in the State Register at some
future date. The emergency rule will expire February 6, 2005.

Text of emergency ruleand any required statements and analyses may
be obtained from: Robert Mungari, Director of Plant Industry, Depart-
ment of Agriculture and Markets, 10B Airline Dr., Albany, NY 12235,
(518) 457—2087

Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

A Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
AreaFlexibility Analysis and Job Impact Statement are not submitted, but
will be published in the Register within 30 days of the rul€’ s effective date.

REGULATORY IMPACT STATEMENT,
REGULATORY FLEXIBILITY
ANALYSIS, RURAL AREA
FLEXIBILITY ANALYSISAND/OR
JOB IMPACT STATEMENT

Farm Wineries

I.D. No. AAM-47-05-00001-E

Thisregulatory impact statement, regulatory flexibility analysis, rural
area flexibility analysis and/or job impact statement pertain(s) to a
notice of emergency rule making, 1.D. No. AAM-47-05-00001-E, printed
in the State Register on November 23, 2005.

Regulatory Impact Statement

1. Statutory authority:

Section 18(6) of the Agriculture and Markets Law provides, in part,
that the Commissioner may enact, amend and repeal necessary ruleswhich
shall provide generally for the exercise of the powers and the performance
of the duties of the Department.

Section 76-a(5) of the Alcoholic Beverage Control Law provides, in
part, that the Department of Agriculture and Markets and the State Liquor
Authority are authorized to adopt rules and regulations as they may deem
necessary to carry out the provisions of said subdivision, which shall
include ensuring that in manufacturing wine farm wineries utilize grapes
grown or produced in New York State to the extent they are reasonably
available prior to utilizing grapes from an out-of-state source for such
purpose.

2. Legidlative objectives:

The statutory provisions pursuant to which the regulation is proposed
are aimed at providing authorization to duly licensed farm wineries to
manufacture or sell wine produced from grapes grown outside the State.
Such authorization would be made after a determination that a natural
disaster, act of God, or continued adverse weather condition has destroyed
no less than forty percent of a specific grape varietal grown in New Y ork
State.

3. Needs and benefits:

The immediate adoption of this emergency rule is necessary for the
preservation of the general welfare due to the adverse weather conditions
during the grape growing season that have destroyed no less than forty
percent of certain grape varietals grown or produced in New York State.
Pursuant to subdivision 42 of section 16 of the Agriculture and Markets
Law and subdivision 5 of section 76-a of the Alcoholic Beverage Control
Law, as amended by Chapter 286 of the Laws of 2005, under such circum-
stances the Commissioner of Agriculture and Markets, in consultation with
the Chairman of the State Liquor Authority, may give authorization to a
duly licensed farm winery to manufacture or sell wine produced from
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grapes grown outside New York State. Under ordinary circumstances a
licensed farm winery may only manufacture or sell wines produced from
grapes grown within New Y ork State. Without the special authorization by
Chapter 286 of the Laws of 2005 a farm winery would have to obtain a
more expensive regular winery license in order to utilize out-of-state
grapes. Said Laws further provide that no such authorization shall be
granted to a farm winery licensee unless such licensee certifies to the
Commissioner the quantity of New Y ork grown grapes unavailable to the
licensee due to natural disaster, act of God or continuing adverse weather
conditions and satisfies the Commissioner that reasonable efforts were
made to obtain grapes from a New York State source for wine making
purposes.

This rule established the form by which farm wineries may make the
certification required by the Law and may submit an application to the
Commissioner for authorization to manufacture or sell wine produced
from grapes grown outside the State.

In light of the destruction of no less then forty percent of certain New
Y ork grape varietals during this growing season, it isimperative that farm
wineries are able to immediately submit the certifications and applications
necessary to obtain the authorization they must have in order to manufac-
ture or sell wine from grapes grown outside New Y ork State. The adoption
of this emergency rule establishing the form for such certification and
application will make this possible.

4. Cost:

(a) Coststo regulated parties:

The costs to regulated parties are limited to the time and effort associ-
ated with completing and submitting the form prescribed by the rule. This
is expected to take no more than fifteen minutes and to have a minimum
cost since the information to be entered on the form is limited to that
required by Chapter 286 of the Laws of 2005 and is aready in the posses-
sion of the regulated parties. Completion and submission of the form is
permissive and need only be done by those licensed farm wineries that
wish to receive authorization to manufacture or sell wine from grapes
grown outside New Y ork State.

(b) Costs to the agency, state and local governments:

There will be no costs to local government or the State, other than the
cost to the Department. The cost to the Department islimited to processing
the forms established by the rule, is expected to be minimal and to be met
with existing resources.

(c) Source:

Costs are based upon the Department’s experience with similar pro-
gramsinvolving the submission of forms for processing.

5. Local government mandates:

The rule does not impose any program, service, duty or responsibility
upon any county, city, town, village, school district, fire district or other
special district.

6. Paperwork:

The rule establishes the form by which farm wineries may make appli-
cation for authorization to manufacture and sell wine from grapes grown
outside New York State. As required by Chapter 286 of the Laws of 2005
in order to receive such authorization, such farm wineries are required to
certify the quantity of grape varietals unavailable to them due to a natural
disaster, act of God or continuing adverse weather condition during the
growing season and to satisfy the Commissioner that they made reasonable
effortsto obtain New Y ork grown grapesfrom aNew Y ork source for wine
making purposes.

7. Duplication:

The rule does not duplicate, overlap or conflict with any other rule or
other legal requirements of the State and federal governments.

8. Alternatives:

The only alternative considered was to not establish the form by means
of arule. That alternative was rejected in favor of this rule so that the form
could beformally adopted, published inthe State Register and codifiedin 1
NYCRR.

9. Federal standards:

The rule does not exceed any minimum standards of the federal gov-
ernment for the same or similar subject areas.

10. Compliance schedule:

The rule establishes a form for immediate use by farm wineries in the
event they need to apply for authorization to manufacture or sell wine
produced from grapes grown outside New Y ork State. It is anticipated that
farm wineries can begin to comply with this rule immediately since they
have available the information required by Chapter 286 of the Laws of
2005 which can be entered on the form this rule establishes.

Regulatory Flexibility Analysis
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1. Effect of rule:

There are approximately 160 licensed farm wineries in New York
State. No local government will be affected by therule.

2. Compliance requirements:

The rule establishes the form by which farm wineries may make appli-
cation for authorization to manufacture and sell wine from grapes grown
outside New York State. Asrequired by Chapter 286 of the Laws of 2005,
such farm wineries are required to certify the quantity of grape varietals
unavailable to them due to a natural disaster, act of God or continuing
adverse weather condition during the growing season and to satisfy the
Commissioner that they made reasonable efforts to obtain New York
grown grapes from a New Y ork source for wine making purposes.

3. Professional services:

Farm wineries, most if not al of which, are small businesses are not
likely to need professional servicesto comply with therule.

The farm wineries that wish to complete and submit the form already
have the information the form requires.

4. Compliance costs:

The costs to regulated parties are limited to the time and effort associ-
ated with completing and submitting the form prescribed by the rule. This
is expected to take no more than fifteen minutes and to have aminimal cost
since the information required by the form is limited to that required by
Chapter 286 of the Laws of 2005 and is already in the possession of the
regulated parties. Completion and submission of the form is permissive
and need only be done by those licensed farm wineries that wish to receive
authorization to manufacture or sell wine from grapes grown outside New
York State. There will be no initial capital costs incurred by a regulated
business or industry or local government to comply with the proposed rule
and no annual cost for continuing compliance with the proposed rule.

5. Economic and technological feasibility:

Compliance with the rule is both economically and technologically
feasible for the licensed farm wineries affected by it. Those farm wineries
that wish to submit the form and seek authorization to utilize out-of-state
grapes already have in their possession the information the form requires.
It simply needs to be entered on the form and submitted to the Department.

6. Minimizing adverse impact:

The rule was designed to minimize adverse impact on the licensed farm
wineries subject to it by permitting afarm winery to use oneform to certify
as many as ten varietals as unavailable to it due to a natural disaster, act of
God, or continuing adverse weather condition during the growing season.
The same form can be used to apply for authorization to manufacture or
sell wine produced from grapes grown outside New Y ork State. The form
also allows the farm winery to set forth the efforts it made to obtain New
York grown grapes from a New York State source for wine making
purposes. Pursuant to Chapter 286 of the Laws of 2005, a farm winery
must satisfy the Commissioner that reasonable efforts were made to obtain
grapesfrom aNew Y ork State source for wine making purposesin order to
qualify for authorization to manufacture or sell wine produced from grapes
grown outside New Y ork State.

By allowing farm wineries to provide al of the statutorily required
information on one form and for al grape varietas, the rule takes into
account the limited office resources of farm wineries and simplifies the
process by which they make the required certification and apply for author-
ization from the Commissioner to manufacture or sell wine produced from
grapes grown outside New Y ork State.

7. Small business and local government participation:

The Department has received information from licensed farm wineries
indication that certain grape varietals are unavailable to them due to natural
disaster, act of God or continuing adverse weather conditions. After inves-
tigating and compiling information as required by Chapter 286 of the Laws
of 2005 the Commissioner has determined that a natural disaster, act of
God, or continued adverse weather condition has destroyed no less than
forty percent of several grape varietals grown or produced in New Y ork
State and used for winemaking. This emergency rule establishes the form
by which licensed farm wineries can immediately make the certification
and apply for the authorization permitted by Chapter 286 of the Laws of
2005. In the subsequent rulemaking to adopt the rule on a permanent basis
licensed farm winerieswill have the opportunity to comment asto the how,
if at all, the form established by the rule can be improved.

Rural Area Flexibility Analysis

1. Types and estimated number of rural areas:

The approximately 160 licensed farm wineries in New York State are
located throughout the rural areas of the State.

2. Reporting, recordkeeping and other compliance requirements and
professional services:

The rule establishes the form by which farm wineries may make appli-
cation for authorization to manufacture and sell wine from grapes grown
outside New York State. Asrequired by Chapter 286 of the Laws of 2005,
in order to receive such authorization, farm wineries are required to certify
the quantity of grape varietals unavailable to them due to anatural disaster,
act of God or continuing adverse westher condition during the growing
season and to satisfy the Commissioner that they made reasonable efforts
to obtain New York grown grapes from a New York source for wine
making purposes. Farm wineries, most, if not all of which, are located in
rural areas, are not likely to need professional services to comply with the
rule. The farm wineries that wish to complete and submit the form already
have the information the farm requires.

3. Costs:

The costs to regulated parties most, if not all of which, are located in
rural areas are limited to the time and effort and have aminimal cost since
the information required by the form islimited to that required by Chapter
286 of the Laws of 2005 and is aready in the possession of the regulated
parties. Completion and submission of the form is permissive and need
only be done by those licensed farm wineries that wish to receive authori-
zation to manufacture or sell wine from grapes grown outside New Y ork
State. There is no likely variation in such costs for the regulated private
entities in rural areas to which the rule applies since they are generaly
similarly situated. There will be no initial capitol costs incurred by a
regulated business and no annual cost for continuing compliance with the
proposed rule.

4. Minimizing adverse impact:

The rule was designed to minimize adverse impact on licensed farm
wineries mogt, if not al of which, are located in rural areas, by permitting
such wineries to use one form to certify as many as ten varietals as
unavailableto it dueto anatural disaster, act of God, or continuing adverse
weather condition during the growing season. The same form can be used
to apply for authorization to manufacture or sell wine produced from
grapes grown outside New York State. The form also alows the farm
winery to set forth the efforts it made to obtain New Y ork grown grapes
from a New York State source for wine making purposes. Pursuant to
Chapter 286 of the Laws of 2005, a farm winery must satisfy the Commis-
sioner that reasonabl e efforts were made to obtain grapes from aNew Y ork
State source for wine making purposesin order to qualify for authorization
to manufacture or sell wine produced from grapes grown outside New
York State. The approaches suggested by SAPA § 202-bb(2) and similar
approaches were considered to permit the statutory requirementsto be met,
while minimizing any adverse impact on the regulated parties in rura
areas.

5. Rural area participation:

The Department will be proposing this emergency rule for permanent
adoption. Through the notice and comment process of the State Adminis-
trative Procedure Act and the outreach conducted by the Department,
regulated partieswill have the opportunity to participate in the rule making
process. The adoption of the rule on an emergency basis was necessary to
establish the form farm wineries need in order to receive authorization this
season to manufacture and sell wine from grapes grown outside New Y ork
State.

Job Impact Statement

1. Nature of impact:

By establishing the form farm wineries need to use to receive authori-
zation to utilize grapes grown outside New York State, the rule will help
preserve jobs and employment opportunities. The unavailability of certain
New York grape varietals due to anatural disaster, act of God, or continu-
ing adverse weather condition during the growing season makes the use of
grapes grown outside New York State necessary if the affected farm
wineries are to stay in business and continue to provide jobs and employ-
ment opportunities.

2. Categories and numbers affected:

The number of persons employed by the approximately 160 licensed
farm wineriesis not known.

3. Regions of adverse impact:

The farm wineries subject to therule arelocated in therural areas of the
State. Asnoted in“1" above, the rule would have a positive impact on jobs
and employment opportunities.

4. Minimizing adverse impact:

The rule was designed to minimize any unnecessary adverse impacts
on existing jobs and to promote the development of new employment
opportunitiesin that it will help to keep farm wineries in business despite
the unavailability of certain varietals of New Y ork grown grapes that they
usually rely upon. The rule was designed to minimize adverse impact on
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farm wineries by permitting them to use one form to certify as many asten
varietals as unavailable to it due to a natural disaster, act of God, or
continuing adverse weather condition during the growing season. The
same form can be used to apply for authorization to manufacture or sell
wine produced from grapes grown outside New Y ork State. The form also
alows the farm winery to set forth the efforts it made to obtain New Y ork
grown grapes from a New York State source for wine making purposes.
Pursuant to Chapter 286 of the Laws of 2005, a farm winery must satisfy
the Commissioner that reasonable efforts were made to obtain grapes from
aNew York State source for wine making purposes in order to qualify for
authorization to manufacture or sell wine produced from grapes grown
outside New York State.

By alowing farm wineries to provide al the statutorily required infor-
mation on one form and for all grape varietals, the rule takes into account
the limited office resources of farm wineries and simplifies the process by
which they make the required certification and apply for authorization
from the Commissioner to manufacture or sell wine produced from grapes
grown outside New Y ork State.

Banking Department

EMERGENCY
RULE MAKING

Supervision of Article X1l Investment Company Holding Compa-
niesand Their Subsidiaries

1.D. No. BNK-48-05-00004-E
Filing No. 1345

Filing date: Nov. 10, 2005
Effectivedate: Nov. 13, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Addition of Part 114 to Title 3NYCRR.
Statutory authority: Banking Law, section 14(1)(k) and art. X11
Finding of necessity for emergency rule: Preservation of general wel-
fare.
Specific reasons underlying the finding of necessity: Need to meet
European Commission timetable for being designated as providing
equivalent supervision for certain U.S. headquartered financial groups
with business activities in the European Economic Community.
Subject: Supervision of art. X1 investment company holding companies
and their subsidiaries for purposes of the European Union Financial Con-
glomerates Directive.
Purpose: To clarify the examination, supervision, regulation and enforce-
ment authority of the Superintendent of Banks over financial conglomer-
ates for purposes of carrying out equivalent supervision under the Euro-
pean Union Financial Conglomerates Directive.
Text of emergency rule: Part 114

SUPERVIS ON AND REGULATION OF ARTICLE X1 INVESTMENT
COMPANY HOLDING COMPANIESAND THEIR SUBSIDIARIESFOR
PURPOSES OF THE EUROPEAN UNION FINANCIAL CONGLOMER-

ATESDIRECTIVE

§ 114.1 Purpose and Scope.

Article XV of the Banking Law authorizes the formation of investment
companies and Article XII of the Banking Law sets forth the rights and
obligations of such investment companies. The purpose of this Part is to
clarify the Superintendent’ s examination, supervision, regulation, and en-
forcement authority over financial conglomerates for purposes of carrying
out equivalent supervision under the European Union Financial Conglom-
erates Directive.

§ 114.2 Definitions.

For purposes of this Part:

“Banking Law” means the New York Banking Law.

“Banking organization” means all banks, trust companies, private
bankers, savings banks, safe deposit companies, savings and loan associa-
tions, credit unions and investment companies organized under the Bank-
ing Law.
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“ Control” means the possession, directly or indirectly, of the power to
direct or cause the direction of management and policies of an investment
company, whether by means of the owner ship of the voting stock or equity
interests of such investment company or of one or more persons control-
ling such investment company, by means of a contractual arrangement or
otherwise. Control shall be presumed to exist if any company, directly or
indirectly, owns, controlsor holdswith the power to vote ten per centumor
more of the voting stock or other equity interests of any investment com-
pany or of any company which owns, controls or holds with power to vote
ten per centum or more of the voting stock or other equity interests of such
investment company.

“ Equivalent supervision” means a supervisory and regulatory regime
meeting the standards required under the Financial Conglomerates Direc-
tive.

“Financial conglomerate” means a group meeting the definition of
financial conglomerate under the Financial Conglomerates Directive and
having an investment company within its structure.

“Financial Conglomerates Directive” means the European Union Fi-
nancial Conglomerates Directive 2002/87/EC, asit may be amended from
timeto time.

“Investment company” means a banking organization organized pur-
suant to the Banking Law and subject to the provisions of Article Xl of the
Banking Law.

“Investment company holding company” means the top tier corpora-
tion or other entity that controls an investment company.

“Qubsidiary” means a corporation or other entity at least 10 per
centum of the voting stock or other equity interests of which is controlled
directly or indirectly by an investment company holding company.

“ Qupervision Agreement” means an individual agreement entered into
between a financial conglomerate and the Superintendent which provides
for a detailed plan of supervision by the Superintendent over the financial
conglomerate, including specific regulatory requirements applicable to
the investment company holding company and its subsidiaries.

§ 114.3 Examination, Supervision, Regulation, and Enforcement Au-
thority of the Superintendent over Investment Company Holding Compa-
nies and their Subsidiaries for Purposes of the European Union Financial
Conglomerates Directive.

To assist the Banking Department in carrying out equivalent supervi-
sion of a financial conglomerate for purposes of carrying out the require-
ments of the Financial Conglomerates Directive, the Superintendent shall
have examination, supervision, regulation, and enforcement authority over
an investment company holding company and any of its subsidiaries to the
same extent as he or she has examination, supervision, regulation, and
enforcement authority over any banking organization under the Banking
Law.

This authority includes, but is not limited to, the authority to:

(1) apply Banking Law Section 36 relating to examinations and
confidentiality of information to an investment company holding company
and its subsidiaries, asif such entities were banking organizations,

(2) issue orders to an investment company holding company and its
subsidiaries as provided in Banking Law Section 39, as if such entities
were banking organizations;

(3) impose monetary penalties for violation of law or regulation, as
provided in Banking Law Section 44, as if such entities were banking
organizations;

(4) impose capital requirements on an investment company holding
company and its subsidiaries, as appropriate or required in the judgment
of the Superintendent;

(5) prescribe requirements for the keeping of books and records by
the investment company holding company and its subsidiaries,

(6) require filing by the investment company holding company and
its subsidiaries with the Superintendent of periodic reports of condition,
reports of income, risk profiles, large exposures and such other reports as
may be required by the Superintendent;

(7) levy assessments on the investment company holding company
and its subsidiaries, as provided in Banking Law Section 17, as if such
entities were banking organizations,

(8) issue such general or specific rules or regulations as may be
necessary to effectuate the examination, supervision, regulation, and en-
forcement authority over investment company holding companies and
their subsidiaries for purposes of meeting the requirements of equivalent
supervision under the Financial Conglomerates Directive.

8§ 114.4 Supervision Agreements with Financial Conglomer ates.

The Superintendent may enter into one or more Supervision Agree-
ments with each financial conglomerate. Such Supervision Agreements
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will set forth the specific plan of supervision and detailed regulatory
requirements applicable to an investment company holding company and
its affiliates (e.g., capital requirements, reporting requirements, transac-
tional limitations, etc.). The Superintendent may exercise enforcement
authority under Banking Law Sections 39 and 44 for breaches or viola-
tions of such Supervision Agreements.

Such Supervision Agreements shall be in addition to, and shall not
serve as a limitation on, the Superintendent’s examination, supervision,
regulation and enforcement authority provided under this Part over invest-
ment holding companies and their subsidiaries to the same extent as the
Superintendent has examination, supervision, regulation, and enforcement
authority over any banking organization under the Banking Law.

§ 114.5 Limitations.

The Superintendent’s examination, supervision, regulation, and en-
forcement authority over investment company holding companies and
their subsidiariesas provided in this Part is limited to those cases in which
the Banking Department needs to provide equivalent supervision for a
specific financial conglomerate under the Financial Conglomerates Di-
rective.

The provisions of Banking Law Article XIII governing voluntary and
involuntary liquidations of banking organizations shall not be applicable
to investment company holding companies, although they are applicableto
investment companies.

This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt this emergency rule as a permanent rule and
will publish anotice of proposed rule making in the State Register at some
future date. The emergency rule will expire February 7, 2006.

Text of emergency ruleand any required statements and analyses may
be obtained from: Sam L. Abram, Secretary to the Banking Board,
Banking Department, One State St., New York, NY 10004-1417, (212)
709-1658, e-mail: sam.abram@banking.state.ny.us

Regulatory Impact Statement

1. Statutory authority:

Section 14(1) of the Banking Law empowers the Banking Board to make,
ater and amend rules and regulations not inconsistent with law. In addi-
tion, Section 14(1)(k) permits the Banking Board to prescribe the methods
and standards to be used in examinations and valuations of assets of
banking organizations. Article XII sets forth the powers as well as the
duties and responsibilities of Article XII investment companies.

2. Legidative objectives:

The rule promotes the legislative objective of maintaining the safety
and soundness of banking organizations through effective examination and
supervision. Banking Law Section 10 declares it to be the policy of New
York that al banking organizations shall be supervised and regulated by
the Banking Department in such manner as to ensure the safe and sound
conduct of such business and to protect the public interest. Article XI1 sets
forth the powers as well as the duties and responsibilities of Article X1I
companies. Such dutiesinclude recordkeeping and the provision of reports
to the Superintendent. As banking organizations, Article XII companies
are subject to examination by the Superintendent (B.L. Section 36) aswell
as to enforcement actions by the Superintendent (e.g., enforcement actions
under B.L. 39; monetary penalties under B.L. 44).

The new rule clarifies the Superintendent’s ability to carry out this
supervision in those cases where equivalent supervision is required under
the European Union Financial Conglomerates Directive (2002/87/EC) (the
“Financial Conglomerates Directive” or “Directive”’) recently passed by
the European Parliament.

3. Needs and benefits:

The purpose of the new ruleisto clarify the Superintendent’ s examina-
tion, supervision, regulation and enforcement authority over Article XII
investment companies (i.e., banking organizations formed pursuant to
Article X1 of the Banking Law) and their affiliatesin situations where the
Banking Department is responsible for providing “ equivalent supervision”
(as defined in the rule) for such banking organizations and their affiliates,
under the Financial Conglomerates Directive.

The Directive will require supervisors in non-European countries to
provide so-called “equivalent supervision” over afinancial conglomerate
to that which would be required in Europe. Under the Directive, groups or
conglomerates that have activitiesin one or more financial business areas,
including banking, insurance and securities, will be required to demon-
strate that a financial regulator in their home country provides adequate
supervision for the conglomerate on a consolidated basis.

The Banking Department currently has several conglomerates or finan-
cial groups with operations in Europe that will become subject to the
supervision requirements of the Financial Conglomerates Directive in

January 2005. These are large organizations which own Article XI1 bank-
ing corporationsin New Y ork and, as aresult thereof, it is possible that the
Banking Department would be required or requested to provide the re-
quired equivalent supervision for these organizations.

Theability of aU.S. supervisor fulfilling the role of equivalent supervi-
sor to effectively examine and supervise afinancial conglomerate must be
clear. The requirements of the so-called equivalent supervision are broader
than the supervision currently exercised by the Superintendent over Article
X1l investment companies owned by such entities, in that the Directive
requiresthat the U.S. regulators effectively supervise the broader organiza-
tion (i.e., from the parent level down) on a consolidated basis.

While this does not necessarily require that one supervisor functionally
supervise and regulate each entity within a conglomerate, one supervisor
will be relied upon to provide a coordinating role, and that supervisor must
have a demonstrable ability to supervise, examine and regulate and take
enforcement action against, if necessary, the organization as awhole. The
Directive recognizes that many countries, including the U.S., regulate
diverse financia conglomerates on a “functional” basis (i.e., insurance
regulators regul ate the insurance entities, securities regulators regulate the
securities entities, etc.).

The Department has significant experience in providing consolidated
supervision to large banking organizations, both in its role as supervisor of
banks within a holding company structure and in its role as a consolidated
supervisor for several Article X1l companies owned by large financial
institutions that have operations in Europe and abroad. The Department is
also very accustomed to coordinating supervision among various regula-
tors, including the banking, insurance and securities regulatorsin the U.S,,
as well as banking and other financial regulators in Europe and in other
countries abroad.

The new rule is necessary to demonstrate and set forth unambiguously
the Superintendent’s powers and duties vis-a-vis the larger conglomerate
organization in a situation where comprehensive equivalent supervision is
required to be provided by the Superintendent. The regulation therefore
serves the purpose of making it clear to both the European Union regula-
tors and to the conglomerate organization the authority of the Superinten-
dent in this regard. Specifically, the regulation makes explicit that the
parent company of an Article X1I organization within afinancial conglom-
erate is an Article X1I holding company and that, to carry out the required
equivalent supervision, the Superintendent has the authority to exercise
examination, supervision, regulation and enforcement authority over the
Article XII holding company and any of its subsidiaries in the same
manner as over any banking organization. In this way, the Superintendent
can exercise the supervisory tools necessary to provide effective consoli-
dated supervision. The regulation makes clear that this authority to super-
vise and regulate the Article XI1 holding company and its subsidiaries in
the same manner as a banking organization only is necessary and therefore
only will be employed when the Superintendent is required to provide
equivalent supervision under the Financial Conglomerates Directive.
Thus, the applicability of the rule is limited to such situations involving
these financial conglomerates.

The Superintendent’ s authority to examine and exercise certain control
over affiliates (e.g., parent, sister companies) of any banking organization
is aready quite broad (see e.g., Banking Law Section 36). However, in
order for aU.S. supervisor to be deemed capabl e of equivalent supervision,
the authority to both regulate and take enforcement action against the
affiliates of a banking organization must be apparent. The new rule pro-
vides that clarification. The financial conglomerate organizations them-
selves favor such clarification since they wish to demonstrate that their
home country supervisors can provide the required equivalent supervision.

If the European Union determines that the supervision in the organiza-
tion's home country is not “equivalent” to that provided to an entity
headquartered in the European Economic Community, the organization
will be forced to restructure its European operations so that equivalent
supervision may be provided by a European regulator from atop tier entity
located in Europe. For most U.S. organizations, thisisahighly undesirable
result that would involve costly restructuring in Europe and added layers of
regulatory oversight.

Accordingly, the new rule demonstrating the Superintendent’ s author-
ity and ability to carry out supervision in a manner deemed acceptable
under the Directive serves the public need for U.S. financial conglomerate
organizations to demonstrate consolidated supervision by a home country
regulator.

4. Costs:

No significant new costs are imposed as a result of this rule. Banking
organizations are already subject to monitoring and reporting require-
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ments. This reporting would now be required at aconsolidated level within
the organization, which in many cases, is already being done. Any addi-
tional reporting or compliance requirements are adirect result of European
Union Financial Conglomerates Directive itself. As noted in Section 3,
“Needs and Benefits’ above, U.S. organizations that are deemed to be
financia conglomerates are in favor of the Superintendent’s regulatory
authority since, without such clarification, heavy costs of restructuring
operations or duplicative regulation might be required to satisfy the Euro-
pean Union Directive.

5. Local government mandates:

The regulation imposes no burdens on local governments.

6. Paperwork:

Banking organizations, including Article X1I companies, are currently
subject to monitoring and reporting requirements. These requirements will
continue and may need to be supplemented by reporting at the consolidated
organizational level, which, in many cases is aready done. Any such
additional paperwork requirements, however, are adirect result, not of the
new rule, but of new requirements imposed on the organizations under the
European Union Directive which imposes new requirements on these
organizations as aresult of their European operations. These organizations
favor reporting to a U.S. supervisor as a less costly aternative to direct
reporting to European supervisors.

7. Duplication:

None. Various other U.S. supervisors, such as the Federal Reserve, the
U.S. Securities and Exchange Commission, the Office of the Comptroller
of the Currency and the Office of Thrift Supervision may be required to
provide equivalent supervision to institutions under their jurisdiction that
have European operations. However, supervision by federal regulators and
the Banking Department would not be conflicting or duplicative, as an
organization would only have one designated “equivalent supervisor” for
purposes of the European Union Directive.

8. Alternatives:

a. Rely on Existing Authority

Consideration was given to relying on the Superintendent’s existing
authority to examine banking organizations and their affiliates, including
the authority of the Superintendent to enter into quasi-contractual Supervi-
sion Agreements with an organization, such as a financial conglomerate.
Although it was thought that it might be possible to demonstrate to the
European Union that the Superintendent could carry out equivalent super-
vision based on existing authority, it was ultimately determined, in part
based upon outreach to the European Commission (“Commission” ) and
one organization that will be required to have consolidated equivalent
supervision (see Section 11, “Outreach” below), that a regulation was
necessary to clarify the extent of the Superintendent’ s examination, super-
vision, regulation and enforcement authority.

Banking Law Section 36 clearly grants the Superintendent the author-
ity to examine banking organizations (which includes Article X1 invest-
ment companies) as well as affiliates of banking organizations when nec-
essary to determine the financial condition of a banking organization. The
Superintendent can also issue enforcement orders against banking organi-
zations under B.L. Section 39, and it is possible that certain activities of
affiliates (e.g., ordering cease and desist, etc.) might be reachable through
such orders. However, based on discussions with the Commission and
European supervisors, it was clear to Department staff that the Commis-
sion, in order to make a determination that a supervisor could effectively
provide eguivalent supervision, strongly preferred, and would likely re-
quire, demonstrable express statutory or regulatory authority of the super-
visor to carry out examination, supervision, regulation and enforcement
over the conglomerate.

In the absence of the proposed rule, the Superintendent’s authority to
supervise the conglomerate in the manner required would be less clear.
While the Superintendent has clear examination authority over affiliates
when necessary to determinethefinancial condition of abanking organiza-
tion, it is not clear that the Superintendent’ s authority to issue regulations
applicable to, or enforcement orders or monetary penalties against, the
financial conglomerate, extends to the banking organization’s affiliates or
parent company directly. The European Union as well as the financia
conglomerate organizations for which the Banking Department may serve
as equivalent supervisor both desire clarification to this effect. The pro-
posed rule therefore would clarify that, for those organizations for which
the Department is equivalent supervisor, the Superintendent’s examina-
tion, supervision, regulation and enforcement authority extends to the
Article XII company’s top tier parent organization and other affiliates to
the same extent as to any other banking organization.
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A second approach utilizing the Department’ s existing authority would
be to rely on the Superintendent’ s authority to enter into formal “ Supervi-
sion Agreements’ which set forth the Superintendent’s plan of supervi-
sion, as well as the Superintendent’ s authority over the organization, and
the organization’ s responsibilities as a supervised entity. Such agreements
have been used in the past where consolidated supervision is required, and
the unigqueness of each organization requires a tailored agreement. In fact,
the new rule still calls for the use of such agreements with individualized
supervision plans as part of the equivalent supervision framework. While
in the past such comprehensive Supervision Agreements alone would be
sufficient to demonstrate to European regulators that the U.S. regulator has
a comprehensive plan of supervision for the organization, the new Euro-
pean Directive appears to require a firm statutory or regulatory expression
of aU.S. supervisor’s authority.

b. Promulgate a Regulation to Further Define Superintendent’ s Exami-
nation Authority Under Banking Law Section 36.

Another aternative that was considered was to adopt a general regula-
tion of the Banking Board which would further define the scope of the
Superintendent’ s examination authority under Banking Law Section 36.
Such aregulation would also have been limited in nature and would have
sought to define what is meant by “examination” of a banking organization
in a situation where the banking organization is part of a group or con-
glomerate that requires equivalent supervision in the U.S. under the Euro-
pean Union Financial Conglomerates Directive.

This aternative was rejected by Department staff asless clear and less
effective than the approach decided upon. For example, to accomplish the
required end, the regulation would have needed to very broadly define the
term “examination” to encompass the ability of the Superintendent to issue
regulations and enforcement actions against both the banking organization
and its affiliates.

Rather than demonstrate the Superintendent’ s authority as based solely
on the examination authority described in B.L. Section 36, Department
staff believes it is more appropriate to demonstrate the Superintendent’s
authority as arising out of her overall ability to supervise and regulate
Article XI1 banking organizations and their affiliates.

The new ruleistherefore ageneral Banking Board regulation based on
Banking Law Section 14(1), 14(1)(k) and Article X11 defining the Superin-
tendent’s specific expanded supervisory powers over the entities in a
conglomerate whose top tier company is defined as an Article XI1 holding
company in those cases in which the Banking Department needsto provide
equivalent supervision as required under the Financial Conglomerates
Directive.

9. Federal standards:

Not applicable. As noted above, various federal financial supervisors
may also demonstrate their authority to provide consolidated equivalent
supervision, but there are no specific standards which can be compared to
those the Banking Department would apply to organizations under its
supervision. While the supervisory regimes would likely be similar in
order to accommodate the requirements of the European Union Directive,
the specific requirements applicable to any given organization are individ-
ualized and part of a unique supervision plan.

10. Compliance schedule:

Not applicable. Organizations under the Department’s supervision do
not need to take affirmative steps to comply with the rule. Based upon the
decision of European regulators whether the Banking Department will be
required to provide equivalent supervision, the rule will either be applica-
ble to such organizations or it will not. An individualized Supervision
Agreement will then be worked out between the Banking Department and
the organization, in consultation with European regulators.

11. Outreach:

In March 2004, a delegation of the Banking Department traveled to
Brussels, Belgium and London, England to meet with staff of the Commis-
sion and the U.K.’s Financial Services Authority (“FSA”"), respectively.
The Commission is responsible for providing guidance to the various
European financial supervisors on the supervisory regimes in other coun-
tries, including the U.S. Therefore, this body (including its technical com-
mittees) has the responsibility and the authority to determine whether the
supervisory regimes in other countries are sufficiently “equivalent” to
European regimes as required by the Directive. The Commission is there-
fore analyzing other supervisors' laws and regulations and practical ap-
proaches to supervision.

The FSA isone of the European financia supervisors with amajor role
in carrying out the Directive, particularly with respect to several of the
U.S.-based financial conglomerates. This is because significant decision-
making about which U.S. supervisor is best qualified to provide equivalent
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supervision to a particular organization rests with the European financial
supervisor where the mgjority of the conglomerate organization’'s opera-
tionsreside.

The Banking Department del egation explained to both the Commission
and the FSA how the Banking Department conducts supervision of bank-
ing organizations, the authority of the Superintendent, and the legal and
regulatory framework for supervision. The FSA has worked extensively
with the Department over the years and was aready quite familiar with the
Department as a supervisor. In addition, in March, the delegation shared
with both these entities a draft of the new rule and explained how it would
clarify the Superintendent’ s authority over conglomerates for purposes of
the Financial Conglomerates Directive. The Commission staff indicated
that it would provide comments as this body has the primary responsibility
for evaluating equivalence. In May 2004, the Commission staff com-
mented favorably on the proposed rule and indicated its belief that the rule
would be found sufficient for the purposes of the Directive. The staff
suggested only a few minor wording changes to more closely conform
certain terminology to that of the Directive.

The draft regulation was also shared with one of the organizations
under the Department’s supervision that will require equivalent supervi-
sion and for which it is most likely that the Department might be required
to be the supervisor to provide such supervision.

The organization in genera found the draft rule to be helpful and
acceptablein form. After consideration of the organization’s commentsthe
Department determined to adopt the rule on an emergency basis in its
present form.

The organization also questioned whether the language in the rule
stating that the Superintendent has authority over an Article XII holding
company and its subsidiaries “to the same extent” as over banking organi-
zations implied that al such affiliates of an Article X1l must therefore be
regulated asif they were banking organizations. The Banking Department
advised that is that this is clearly not the intent of the rule or of the
European Union Directive. Rather, thislanguage reflects the Department’s
understanding that the European Commission wishes to see the equivalent
authority available to the Superintendent for the supervision of the con-
glomerate as it would have over banking organizations.

The organization also had some inquiries about the technical terminol-
ogy employed in the rule vis-a-vis the European Union Directive. These
guestions were cleared up to the organization’s satisfaction based upon
further discussions between the Department and the Commission staff to
clarify this terminology.

Regulatory Flexibility Analysis

A Regulatory Flexibility Analysis is not submitted because the proposed
rulewill not impose any adverse economic impact, or reporting, or record-
keeping or other compliance requirements on small businesses or loca
governments. The proposed rule relates to supervision of the parents and
affiliates of Article XII investment companies having financial business
operations within the European Union. These entities are large financial
conglomerates, which do not qualify as small businesses in New York
State and are not local governments.

Rural Area Flexibility Analysis

A Rural Area Flexibility Analysisis not submitted because the rule does
not result in any hardship to arura area based on the character and nature
of arural area. Therulerelatesto supervision of largefinancial conglomer-
ates. It is apparent from the nature and purpose of the rule that it will not
impose any adverse economic impact or reporting, recordkeeping or other
compliance requirements on public or private entitiesin rural areas.

Job Impact Statement

A Job Impact Statement is not submitted because the proposed rule has no
effect on the creation or elimination of jobs. The rule clarifies the Superin-
tendent’ s examination, supervision, regulation and enforcement authority
over Article XII companies and their affiliates in situations where the
Banking Department needs to provide equivalent supervision for purposes
of the European Union Financial Conglomerates Directive. Accordingly, it
is apparent from the nature and purpose of the rule that it will not have a
substantial adverse impact on jobs and employment opportunities.

EMERGENCY
RULE MAKING

High Cost Home L oans

|.D. No. BNK-48-05-00005-E
Filing No. 1355

Filing date: Nov. 10, 2005
Effectivedate: Nov. 13, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Part 41 of Title 3 NYCRR.

Statutory authority: Banking Law, sections 6—i and 6—I

Finding of necessity for emergency rule: Preservation of the genera
welfare,

Specific reasons underlying the finding of necessity: Chapter 626 of the
Laws of 2002 became effective on April 1, 2003. Provisions of chapter
626, by the enactment of section 6-1 of the Banking Law, affect the making
of certain home mortgage loans, known as high cost home loans, on after
the effective date. Part 41 of Title 3 NY CRR has governed the making of
such loans prior to the effective date and is not in conformity with certain
provisions of the chapter 626. Also, in certain limited instances, the pro-
posed amendments to Part 41 will clarify certain provisions enacted by
chapter 626. The revised Part 41 provides a comprehensive regulatory
scheme under which mortgage lenders and brokers will be able to make
high cost home loans.

Subject: The making of certain residential mortgage loans, referred to as
high cost home loans.

Purpose: To conform the provisions of Part 41 of Title 3 NYCRR to
various provisions of section 6—I of the Banking Law, and also to clarify
certain provisions of such section 6—I.

Substance of emergency rule: Section 41.1(a) is amended to revise the
definition of alender subject to Part 41.

Section 41.1(b) is amended to revise the definition of an affiliate.

Section 41.1(c) is amended to make technical revisions.

Section 41.1(d) is amended to revise the definition of a bona fide loan
discount point.

Section 41.1(e) is amended to revise the definition of a high cost home
loan in regard to the points and fees threshold for determining such loans
and limiting the exclusion of certain discount pointsin the computation of
points and fees.

Section 41.1(f) is amended to revise the definition of loan amount.

Section 41.1(g) is amended to substitute a definition of “borrower” for
“obligor.”

Section 41.1(h) is amended to revise the definition of points and fees.

Section 41.1(j) is amended to make certain technical revisions.

Section 41.2(a) is amended to clarify the exceptions to the prohibition
upon accelerating the indebtedness of high cost home loans.

Section 41.2(b) is amended to increase the term of a balloon mortgage
payment to fifteen years.

Section 41.2(e) is amended to make certain technical revisions.

Section 41.2(g), relating to modification and deferral fees, is repealed
and then added as a new paragraph 2 to section 41.3(d), relating to refi-
nancing of high cost home loans.

Section 41.3(a) is amended by adding a new disclosure requirement
and revising the time limits pertaining to an existing disclosure require-
ment.

Section 41.3(b) is amended to revise requirements relating to the
residual income guidelines and the presumption of affordability; to add
certain conditions in order to determine that repayment ability has been
“corroborated by independent verification”; and to substitute “bor-
rower(s)” for “obligor(s)” where the term appearsin the text.

Section 41.3(c) is amended to revise the percentage of points and fees
that may be financed in making a high cost home loan, and to revise the
charges that may be excluded from such financed points and fees.

Section 41.3(d) is re-titled and amended to revise the limitations upon
points and fees that may be charged by any lender when refinancing high
cost home loans and to add a previously repealed paragraph (see revisions
to section 41.2(g)) relating to modification of an existing high cost home
loan.

Section 41.3(f) is added to prohibit the refinancing of special mort-
gages, except under certain conditions.

Section 41.3(g) is amended to delete a reference to median family
income and to revise certain references.
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Section 41.4(a) is amended to revise certain time limits applicable to a
disclosure requirement.

Section 41.4(b) is amended to make a technical revision.

Section 41.4(d) is amended to revise certain time limits applicable to a
disclosure requirement and to clarify the location of the disclosure upon
certain mortgage loan application forms.

Section 41.5(a) isamended to clarify deceptive actsrelating to splitting
or dividing loan transactions.

Section 41.5(b)(2) is amended to clarify retention of fees by lenders
and brokersin relation to unfair, deceptive or unconscionable practices.

Section 41.5(b)(4) is amended to revise the definition of loan flipping,
as an unfair or deceptive practice, and to add revised conditions to deter-
mine whether aloan has a“net tangible benefit” to the borrower.

Section 41.5(b)(5) is amended to revise the definition of packing to
make it consistent with other revisionsto Part 41 and to revise certain time
limits applicable to a disclosure requirement.

Section 41.5(b)(6) is amended to clarify the standards to determine that
recommending or encouraging default of a home loan or other debt is an
unfair or deceptive practice.

Section 41.7 isamended to revise the legend that appears on a high cost
home loan mortgage.

Section 41.8 is amended to delete VA and FHA mortgage loans from
the definition of exempt products.

Section 41.9 is amended to repeal the current provisions relating to
correction of errors and to add new provisions.

Section 41.11, relating to prohibiting the financing of single premium
insurance, isre-titled and amended to include other insurance premiums or
payments for any cancellation or suspension contract or agreement.

This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt this emergency rule as a permanent rule and
will publish anotice of proposed rule making in the State Register at some
future date. The emergency rule will expire February 7, 2006.

Text of emergency ruleand any required statements and analyses may
be obtained from: Sam L. Abram, Secretary to the Banking Board,
Banking Department, One State St., New York, NY 10004-1417, (212)
709-1658, e-mail: sam.abram@banking.state.ny.us

Regulatory Impact Statement

1. Statutory authority:

Banking Law section 14(1) authorizes the Banking Board to adopt
regulations not inconsistent with the law. Section 6-i of the Banking Law
specifically states that no banking organization, partnership, corporation
exempt organization, or other entity (hereafter “lenders’) can make a
mortgageloanin New Y ork State unless those entities conform to Banking
Law requirements pertaining to mortgage bankers (Article 12-D of the
Banking Law) and rules and regulations promulgated by the Banking
Board. Section 6-1 of the Banking Law imposes new requirements upon the
making of certain mortgage |loans. Part 41 of the rules and regulations of
the Banking Board was adopted pursuant to section 6-i of the Banking
Law, and prior to approva of chapter 626 of the laws of 2002, which
enacted section 6-1. Provisions of section 6-1, which are inconsistent with
certain provisions of Part 41, supercede such regulatory provisions, and the
Banking Board, in promulgating the amendmentsto Part 41, makes Part 41
consistent with section 6-1.

2. Legidlative objectives:

Part 41 is intended to provide consumer protections by establishing
important consumer disclosure requirements and prohibiting contractual
terms and practices that are unfair in the making of residential mortgage
loans that are offered on a high-cost basis. Section 6- is intended to have
the same objectives. Since Part 41 provides the broad regulatory scheme
under which high cost mortgage loans are made, it is necessary that its
provisions be in conformity with section 6-1 and also, in limited instances,
clarify certain provisions of such section in order that lenders and brokers
appropriately make high cost loansin conformity with theintended legisla-
tive objectives.

3. Needs and benefits:

Part 41 was intended to regulate the making of residential mortgage
loans within a certain segment of the mortgage loan market, referred to as
the sub-prime, or non-conventional, mortgage loan market. The regulatory
scheme defined by Part 41, by requiring certain disclosures and practices
to be followed in the making of such loans, sought to prevent occurrences
of predatory lending. Predatory lending occurs when the borrower or
debtor does not have sufficient income or other financial resources to pay
the monthly principal and interest payments or when equity in aresidential
property is stripped by repeated re-financings, primarily by the charging of
excessive points and fees, when the borrower realizes no economic benefit.
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Since the Legislature established a number of different standards re-
garding disclosures and practices in the making of such residential mort-
gage loans by enactment of section 6-1 of the Banking Law, it is necessary
that the comparative standards in Part 41 be made consistent with section
6-l.

Further, it is also necessary that certain provisions of section 6-1 be
clarified by the amendments to Part 41 in order that lenders and brokers
may be in compliance with the requirements section 6-1 when making such
loans, given that such provisions are not otherwise defined by section 6-
nor has the Legislature provided any other guidance which would clarify
the intended meaning of those provisions. The clarifying provisions of the
amendments to Part 41 address determining “corroboration by indepen-
dent verification” of a borrower’s repayment ability and “net tangible
benefit” to a borrower, both of which are critical standards in assessing
whether instances of predatory lending have occurred.

4. Costs:

The amendments to Part 41 should impose no additional cost upon
mortgage lenders or brokers not otherwise imposed by the enactment of the
comparative provisions of section 6-1 of the Banking law to which the
amendments conform Part 41. The amendments impose no additional cost
upon the Banking Department or any other state agency, or any unit of
local government.

5. Local government mandates:

The amendmentsto Part 41 do not impose any requirements or burdens
upon any units of local government.

6. Paperwork:

The amendments to Part 41 do not impose any new paperwork require-
ments.

7. Duplication:

None.

8. Alternatives:

The Banking Department considered whether to forego amending Part
41 or to repea Part 41 in light of the enactment of section 6-1 of the
Banking Law, given that section 6-1 may be viewed legally as occupying
the field of regulation of high cost home loansin the state of New Y ork. It
was determined that Part 41 provides a more extensive regulatory scheme
than section 6-1 for the making of such mortgage loans, and thereforeiit is
appropriate to make the non-conforming provisions of Part 41 consistent
with the comparative statutory provisions of section 6-1. In addition, the
provisions of section 6-| that are clarified by the amendments will elimi-
nate uncertainty among mortgage lenders and brokers in the making of
such loans by articulating appropriate conditions, which such lenders and
brokers must meet in order to be in compliance with certain non-defined
statutory standards established by section 6-1.

9. Federal standards:

In the initial promulgation of Part 41, the Banking Department stated
the regulations established thresholds that were lower than the thresholds
set by the Home Ownership Equity Protection Act (HOEPA). Subse-
quently, federal regulators modified the annual percentage rate threshold
for first mortgages under HOEPA by making it identical to the correspond-
ing threshold in Part 41. Section 6-1 of the Banking Law establishes
modified points and fees thresholds in certain instances that are more
lenient for brokers and lenders than the comparabl e threshold in HOEPA.
The definition of points and fees, in part, established by section 6- refers
to certain— but not all — provisions of HOEPA that define points and fees.
The amendments would adopt the thresholds and definition established by
section 6-1.

10. Compliance schedule:

None. Any modification of existing disclosures or practices by lenders
or brokersin regard to any cost home loans made on or after April 1, 2003
are the result of standards established by section 6-1 of the Banking Law.
Chapter 626, which enacted section 6-1, was approved on October 3, 2002,
and brokers and lenders have had sufficient time to familiarize themselves
with these standards and subsequently modify their disclosures and prac-
tices, if necessary, to comply with the standards of section 6-1. The revise
provisions of Part 41 will assist brokers and lenders in complying with the
section 6-1 requirements.

Regulatory Flexibility Analysis

A Regulatory Flexibility Analysis for Small Business and Local Govern-
ment is not submitted, based on the Department’s conclusion that the
amendments to Part 41 will not impose any adverse economic or techno-
logical impact upon small business beyond any such effects that may be
caused by the requirements established by section 6-1 of the Banking Law,
applicable to the making of high cost home loans, to which the amend-
ments conform Part 41. The amendments will not impose any adverse
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economic or technological impact upon local governments. The proposed
amendments will impose no adverse reporting, recordkeeping or compli-
ance requirements on small businesses or local governments.

Rural Area Flexibility Analysis

A Rura Area Flexibility Analysis for Small Business and Local Govern-
ment is not submitted, based on the Department’s conclusion that the
amendmentsto Part 41 will not impose any adverse economic impact upon
private entities in rura areas beyond any such effects that may be caused
by the requirements established by section 6-1 of the Banking Law, appli-
cable to the making of high cost home loans, to which the amendments
conform Part 41. The amendments will not impose any adverse economic
impact upon public entities in rural areas. The proposed amendments will
impose no adverse reporting, recordkeeping or compliance requirements
private on public entitiesin rural areas.

Job Impact Statement

A Job Impact Statement is not attached because the proposed amendments
to Part 41 will not have any appreciable and/or substantial adverse impact
on jobs and employment opportunities beyond any such effectsthat may be
caused by the requirements established by section 6-1 of the Banking Law,
applicable to the making of high cost home loans, to which the amend-
ments conform Part 41.

Department of Civil Service

NOTICE OF ADOPTION

Jurisdictional Classification
I.D. No. CVS-36-05-00006-A
Filing No. 1360

Filing date: Nov. 14, 2005
Effectivedate: Nov. 30, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Appendix(es) 1 of Title4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)

Subject: Jurisdictional classification.

Purpose: To classify positions in the exempt class in the Department of
Law.

Text was published in the notice of proposed rule making, 1.D. No.
CV S-36-05-00006-P, Issue of September 7, 2005.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Shirley LaPlante, Department of
Civil Service, State Campus, Albany, NY 12239, (518) 457-6210, e-mail:
sl@cs.state.ny.us

Assessment of Public Comment
The agency received no public comment.

NOTICE OF ADOPTION

Jurisdictional Classification
I.D. No. CVS-36-05-00007-A
Filing No. 1357

Filing date: Nov. 14, 2005
Effectivedate: Nov. 30, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Appendix(es) 2 of Title4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)
Subject: Jurisdictional classification.

Purpose: To classify aposition in the non-competitive classin the Execu-
tive Department.

Text was published in the notice of proposed rule making, 1.D. No.
CV S-36-05-00007-P, Issue of September 7, 2005.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Shirley LaPlante, Department of
Civil Service, State Campus, Albany, NY 12239, (518) 457-6210, e-mail:
sl@cs.state.ny.us

Assessment of Public Comment

The agency received no public comment.

NOTICE OF ADOPTION

Jurisdictional Classification
I.D. No. CVS-36-05-00008-A
Filing No. 1359

Filing date: Nov. 14, 2005
Effectivedate: Nov. 30, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Appendix(es) 2 of Title4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)

Subject: Jurisdictional classification.

Purpose: To classify a position in the non-competitive class in the State
University of New York.

Text was published in the notice of proposed rule making, 1.D. No.
CV S-36-05-00008-P, Issue of September 7, 2005.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Shirley LaPlante, Department of
Civil Service, State Campus, Albany, NY 12239, (518) 457-6210, e-mail:
sl@cs.state.ny.us

Assessment of Public Comment

The agency received no public comment.

NOTICE OF ADOPTION

Jurisdictional Classification

I.D. No. CVS-36-05-00010-A
Filing No. 1361

Filing date: Nov. 14, 2005
Effectivedate: Nov. 30, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Appendix(es) 2 of Title4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)

Subject: Jurisdictional classification.

Purpose: To classify positions in the non-competitive class in the Execu-
tive Department.

Text was published in the notice of proposed rule making, 1.D. No.
CV S-36-05-00010-P, Issue of September 7, 2005.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Shirley LaPlante, Department of
Civil Service, State Campus, Albany, NY 12239, (518) 457-6210, e-mail:
Sl @cs.state.ny.us

Assessment of Public Comment

The agency received no public comment.

NOTICE OF ADOPTION

Jurisdictional Classification

I.D. No. CVS-36-05-00011-A
Filing No. 1358

Filing date: Nov. 14, 2005
Effective date: Nov. 30, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Appendix(es) 2 of Title4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)

Subject: Jurisdictiona classification.

Purpose: To delete positions from and classify positions in the non-
competitive class in the Executive Department.

Text was published in the notice of proposed rule making, 1.D. No.
CV S-36-05-00011-P, Issue of September 7, 2005.

Final rule compared with proposed rule: No changes.
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Text of rule may be obtained from: Shirley LaPlante, Department of
Civil Service, State Campus, Albany, NY 12239, (518) 457-6210, e-mail:
sl@cs.state.ny.us

Assessment of Public Comment

The agency received no public comment.

Education Department

NOTICE OF CONTINUATION
NO HEARING(S) SCHEDULED

Special Education Programsand Services
1.D. No. EDU-23-05-00018-C

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE of continuation is hereby given:

The notice of proposed rule making, 1.D. No. EDU-23-05-00018-P was
published in the Sate Register on June 8, 2005.

Subject: Specia education programs and services.

Purpose: To conform commissioner’s regulations to the Federal Individ-
uals with Disabilities Education Act, as amended by Pub L. 108-446,
relating to: the education of students with disabilities who are homeless
youth; school district professional development plans; attendance,
mandatory medication and new entrant screenings; definitions; board of
education responsibilities, membership of the committee on special educa-
tion, subcommittee and committee on preschool special education; proce-
dures for referral, evaluation, |EP development, placement and review;
due process procedures; continuum of services; students being educated in
private schools and State-operated and State-supported schools; day treat-
ment programs; educational programs for preschool studentswith disabili-
ties, and due process procedures for students with disabilities subject to
discipline removals.

Substance of rule: The Commissioner of Education proposes to repeal
Part 101 and amend sections 100.2(x), 100.2(dd), 200.1, 200.2, 200.3,
200.4, 200.5, 200.6, 200.7, 200.14, 200.16, 201.2, 201.3, 201.4, 201.5,
201.7, 201.8, 201.9, 201.10 and 201.11 of the Commissioner's Regula-
tions, effective December 29, 2005, relating to the provision of special
education programs and services to students with disabilities. The follow-
ing is adescription of the substance of the proposed amendments.

Section 100.2(x), as amended, requires a school district to: coordinate
the transmittal of records for a student with a disability who is ahomeless
youth; provide comparable special education services to a homeless youth
with adisability who enrollsin a school district; ensure thelocal education
agency liaison assistsin the enrollment and educational placement through
coordination with the Committee on Special Education (CSE) for astudent
with a disability who is a homeless youth; and coordinate the implementa-
tion of the homeless provisions with IDEA.

Section 100.2(dd), as amended, requires a school district to include, as
part of its professional development plan, a description of the professional
development activities provided to school personnel who work with stu-
dents with disabilities.

Part 101, relating to exemptions from attendance, is repeal ed.

Section 200.1, as amended, conforms definitions of assistive technol-
ogy service, impartial hearing officer, mediator, parent, related services,
school health services, special education, learning disability, surrogate
parent and transition services, adds definitions of homeless youth, limited
English proficiency, universal design and ward of the State, consistent
with the federal and State definitions of these terms; and makes technical
amendments to the definitions of guardian ad litem, general curriculum
and prior written notice.

Section 200.2, as amended, adds child find requirements for students
with disabilitieswho are homeless or wards of the State; adds data require-
ments consistent with federal law; adds new responsibilities relating to
child find, evaluation, data collection and data reporting for students with
disabilities placed in private elementary and secondary schools by their
parents; requires instructional materials to be in a format that meets the
National Instructional Materials Accessibility Standard as published in the
Federal Register; ensures that amendments to individualized education
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programs (IEPs) are disseminated consistent with Chapter 408 of the Laws
of 2002; repeals requirements for a comprehensive system of personnel
development and requires schools to include personnel development activ-
ities for staff working with students with disabilities in the professional
development plan pursuant to section 100.2 of the Commissioner’s regula-
tions; requires boards of education and boards of cooperative educational
services (BOCES) to establish written policies that identify the measurable
stepsit will take to recruit, hire, train and retain highly qualified personnel;
requires school districts to develop policies and procedures that describe
the guidelines for the provision of appropriate accommodations in the
administration of district-wide assessments; and requires a school district
to identify how, to the extent feasible, it will use universal design princi-
plesin developing and administering any district-wide assessments.

Section 200.3, as amended, requires that not less than one regular
education teacher and not less than one special education teacher or pro-
vider be members of the CSE, a subcommittee thereof, and the committee
on preschool specia education (CPSE); and adds, consistent with amend-
ments made to section 4402 of the Education Law by Chapter 194 of the
Laws of 2004, that the additional parent member on the CSE may be a
parent of a student who has been declassified or who has graduated within
the past five years.

Section 200.4, as amended, conforms State regulations to federal law
requirements relating to parental consent, individual evaluations and
reevaluations, evaluation procedures, eligibility determinations including
determinations of learning disabilities, IEP contents including transition
services to be in effect beginning with the school year when the student
turns age 15, the right of the parent to agree to alternative means of
participation for CSE, subcommittee or CPSE meetings, annual review
requirements, changes to the | EP after the annual review, and provision of
services and transfer of records for students who transfer school districts.

Section 200.5, as amended, conforms State due process requirementsto
federal law relating to prior written notice, consent, notice of meetings,
parent participation in CSE meetings, procedural safeguards notice, medi-
ation, due process complaint notices, resolution sessions, impartial hear-
ings, appeals of the decision of the State review officer and surrogate
parents; establishes procedures for the appointment of surrogate parents
that require consultation with the local social services district of other
agency responsiblefor the care of the student for students who are wards of
the state; and requires the appointment of a surrogate parent a reasonable
time following the receipt of areferral for an initial evaluation, reevalua-
tion or services.

Section 200.6, as amended, adds interim alternative educational set-
tings to the required continuum of services for students with disabilities.

Section 200.7, as amended, conforms State requirements to federal law
relating to due process for student placementsin State-operated and State-
supported schools.

Section 200.14, as amended, makes technical amendments and corrects
a cross citation to the requirements for an annual review and reevaluation
in section 200.4.

Section 200.16, as amended, conforms State requirements to federal
law relating to individual evaluations, eligibility determinations, reevalua-
tions, |EP development, annual reviews, procedural safeguards and due
process procedures.

Section 201.2, as amended, conforms the definition of interim alterna-
tive education setting to federal law and adds a definition of serious bodily
injury.

Section 201.3, as amended, conforms the CSE responsibilities for
functional behavioral assessments and behaviora intervention plans to
federal law.

Section 201.4, as amended, conforms State requirements to federal law
relating to the establishment of a manifestation team and factors to deter-
mine if the behavior of a student was or was not a manifestation of the
student’ s disability.

Section 201.5, as amended, revises the basis of knowledge as to
whether a student is presumed to have a disability for discipline purposes
to be consistent with federal law.

Section 201.7, as amended, makes technical changes relating to the
manifestation team; adds serious bodily injury as a reason school person-
nel may change a student’ s placement to an interim alternative educational
setting; and provides that school personnel may consider unique circum-
stances for students with disabilities relating to discipline decisions.

Section 201.8, as amended, establishes the authority of an impartial
hearing officer to order a change of placement to an interim alternative
educational setting, consistent with federal law.
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Section 201.9, as amended, changes the coordination with a superinten-
dent’s hearing and other due process procedures applicable to al students
to federal requirements.

Section 201.10, as amended, defines services astudent with adisability
must receive during suspensions of 10 school days or more and that the
interim alternative educational setting shall be determined by the CSE.

Section 201.11, as amended, requires the pendency setting for students
with disabilities during expedited impartial hearings to be the interim
alternative educational setting or other disciplinary setting.

Technical amendments are also made to sections 200.1, 200.2, 200.3,

200.4, 200.5, 200.7, 200.14, 200.16 and Part 201.
Changesto rule: Since publication of a Notice of Proposed Rule Making
in the State Register on June 8, 2005, substantive changes were made to
the proposed rule and a Notice of Emergency Adoption and Revised Rule
Making was published in the State Register on September 28, 2005. The
following is a description of the substantive changes.

Section 200.1(ii), relating to the definition of parent, was revised to:
add reference to individuals designated as a person in parental relation
pursuant to Title 15-A of the Genera Obligations Law, as added by
Chapter 119 of the Laws of 2005; to clarify when afoster parent may serve
as the parent of the student; to add that when one or more party meets the
definition of parent, the birth or adoptive parent must presumed to be the
parent; and to add that a person in parental relation may be designated
pursuant to a judicial decree or order, except that a public agency that
provides education or care for the student or aprivate agency that contracts
with a public agency for such purposes may not act as the parent.

Section 200.1(qq), relating to the definition of related services, was
revised to add that the term does not include a medical device that is
surgically implanted, or the replacement of such device, to ensure consis-
tency with federal law and Chapter 352 of the Laws of 2005.

Section 200.1(zz)(6), relating to the definition of a student with a
learning disability, was revised for purposes of clarification to add a cross
citation to section 200.4(c)(6), relating to the identification of a student
with alearning disability.

Section 200.1(ccc), relating to the definition of surrogate parent, was
revised to clarify when a student who is a ward of the State may need
appointment of a surrogate parent.

Section 200.1(kkk), relating to the definition of ward of the State, was
revised, in response to public comment and in consultation with the Office
of Children and Family Services, to include all children in foster care, all
childrenin custody of the Commissioner of Social Servicesor the Office of
Children and Families and all children who are destitute and to make other
technical language changes.

Section 200.2(a)(7), relating to procedures to locate, identify and eval-
uate all nonpublic private elementary and secondary school students with
disabilities, was revised to require child find activities similar to activities
undertaken for students with disabilities in public schools, to implement
and otherwise ensure consistency with IDEA.

Section 200.2(b)(13) was revised, in response to public comment and
consistent with State policy for State assessments, to require the board of
education (BOE) to have policiesthat describe guidelinesfor the provision
of appropriate accommodations necessary to measure the academic and
functional performance of the student in the administration of districtwide
assessments.

Sections 200.2(b)(11)(i) and 200.2(d)(1) and (2) wererevised to correct
the cross citation from section 200.4(g)(2) to 200.4(g).

Proposed section 200.3(e), relating to attendance at committee on spe-
cia education (CSE), subcommittee or Committee on Preschool Special
Education (CPSE) meetings has been deleted to ensure consistency with
Chapter 352 of the Laws of 2005.

Section 200.4(b), relating to initial and reevaluations, has been revised,
to ensure consistency with Chapter 352 of the Laws of 2005, to delete that
a parent and school could agree that a reevaluation is not necessary; to
retain, in response to public comment, language that an assessment be
provided and administered in the student’s native language or other mode
of communication; and to retain, to ensure consistency with federal regula-
tions, current language in section 200.4(b)(6)(xiv) which cross references
federal regulations for procedures for evaluating students suspected of
having alearning disability.

Section 200.4(d), relating to a student’s individualized education pro-
gram (1EP), been revised in response to public comment to add that the |EP
must include present levels of academic achievement and functiona per-
formance; to clarify that each annual goal must include evaluative criteria,
evaluation procedures and schedules to measure progress toward meeting
the annual goal; to clarify that an alternate assessment aligned with alter-

nate achievement standards means the New Y ork State Alternate Assess-
ment; to clarify that the recommended program and services must, to the
extent practicable, be based on peer-reviewed research; to clarify that the
statement of the student’ s needs relating to transition must be documented
on the |EP under present levels of performance; and to delete an unneces-
sary bracket and a cross citation to subdivision (g) of this section.

Section 200.4(g) has been revised to ensure consistency with Chapter
352 of the Laws of 2005 to del ete that changes may be made to an |EP after
the annual review without a meeting if parents and school districts agree.
This section has been further revised in response to public comment to
clarify that when an | EP is amended by the CSE without rewriting the | EP,
the parent must receive a copy of the document that amends or revises the
|EP or, upon request, the parent must be given arevised copy of the |[EP
with the amendments incorporated.

Section 200.5(b) has been revised to ensure consistency with Chapter
352 of the Laws of 2005 to delete that parent consent is needed prior to
excusing a member of the CSE or CPSE from attending a meeting, since
such excusal is not authorized; and, to ensure consistency with federal
regulationsimplementing IDEA, to delete that consent for theinitial evalu-
ation of an unaccompanied homeless youth may be provided by an em-
ployee of a homeless shelter or facility.

Section 200.5(c) has been revised to ensure consistency with Chapter
352 of the Laws of 2005 to del ete that the meeting notice must state that the
parents and school district can agree that the attendance of a CSE member
is not necessary or that a member may be excused.

Section 200.5(f) has been revised, consistent with Chapter 352 of the
Laws of 2005, to change “due process hearing request notice” to “due
process complaint notice.”

Section 200.5(h) has been revised to ensure consistency with federal
regulations to retain that the parties to the mediation process may be
required to sign a confidentiality pledge prior to the commencement of the
mediation process.

Section 200.5(i) has been revised, consistent with Chapter 352 of the
Laws of 2005, to change “due process hearing request notice” to “due
process complaint notice” throughout.

Section 200.5(j) has been revised, consistent with Chapter 352 of the
Laws of 2005, to change “due process hearing request notice” to “due
process complaint notice” throughout; and to clarify, in response to public
comment, that the timeline for appointment of an impartial hearing officer
(IHO) and the commencement of an impartia hearing are triggered by the
date upon which the IHO receives the parties written waiver of the
resolution session, or the date the IHO receives the parties’ written confir-
mation that a resolution session was held but no agreement could be
reached, or the expiration of the 30-day period beginning with the receipt
of the due process complaint notice, whichever occursfirst.

Section 200.5(n) has been revised in response to public comment to
clarify when a student who is a ward of the State would need a surrogate
parent appointed; to delete that the determination of the need for a surro-
gate parent must be completed within a reasonable time following the
receipt of the original request for a surrogate parent and replace it with the
requirement to determine the need for a surrogate parent within a reasona-
bletime following the receipt of areferral for aninitial evaluation, reevalu-
ation or services; and to add that the surrogate parent may aternatively be
appointed by ajudge overseeing the child’s case.

Section 200.6(m) has been revised, consistent with IDEA, to clarify
that a student placed in an interim alternative educational setting (IAES)
must receive certain services.

Section 200.7(d)(2)(f)(ii), consistent with IDEA, has been revised to
add that a parent could request mediation and/or an impartial hearing.

Section 200.14(d)(2) has been revised to delete the cross reference to
section 200.4(g), since the proposed revision to this section makes a cross
reference no longer necessary.

Section 200.16(d)(4) has been revised to del ete the exception provided
in section 200.4(g), since the proposed revision to this section makes a
cross reference no longer necessary.

Section 201.2(k) has been revised, consistent with IDEA, to clarify that
a student placed in an interim alternative educational setting (IAES) must
receive certain services.

Section 201.3 was revised to correct a citation by deleting (2) and
replaceit with (b).

Section 201.4(b) has been revised for purposes of consistency to
change committee on special education to CSE.

Section 201.7(e)(ii) and (iii) has been revised in response to public
comment to add “under the jurisdiction of the educational agency.”
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Sections 201.10(c), (d) and (€) have been revised to track the federal
language regarding the services a student must receive to be those that
enable the student to continue to participate, as opposed to ‘ appropriately
progress’ in the general education curriculum and to progress, as opposed
to ‘achieve’, the goals set out in the student’s |IEP; and to delete that the
CSE shall determine the extent to which services are necessary.

Section 201.11(b) has been revised for purposes of clarification and
consistency to deletethe referenceto federal regulations and replaceit with
a cross citation to section 200.5(j) of the Commissioner’s Regulations.

Expiration date: June 8, 2006.

Text of proposed rule and changes, if any, may be obtained from:
Anne Marie Koschnick, Legal Assistant, Office of Counsel, Education
Department, Albany, NY 12234, (518) 473-8296, e-mail: le-
gal@mail.nysed.gov

Data, views or arguments may be submitted to: Rebecca H. Cort,
Deputy Commissioner, Office of Vocational and Educational Services for
Individuals with Disabilities, (518) 474-2714, e-mail: vesid-
spe@mail.nysed.gov

REVISED RULE MAKING
NO HEARING(S) SCHEDULED

L ocal Gover nment Records M anagement
|.D. No. EDU-41-05-00011-RP

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following revised rule:

Revised action: Amendment of sections 185.5, 185.13 and 185.14 of
Title8 NYCRR.

Statutory authority: Education Law, section 207 (not subdivided); and
Artsand Cultural Affairs Law, section 57.25(2)

Subject: Local government records management.

Purpose: To make necessary changes and additions in order to update
Records Retention and Disposition Schedule CO-2 and Records Retention
and Disposition Schedule MI-1.

Substance of revised rule: The State Education Department proposes to
amend sections 185.5, 185.13 and 185.14 of the Regulations of the Com-
missioner of Education, effective February 1, 2006, to revise and update
Records Retention and Disposition Schedule CO-2 (8 NYCRR, section
185.13 — Appendix J) and Records Retention and Disposition Schedule
MI-1 (8 NYCRR, section 185.14 — Appendix K).

Since publication of a Notice of Proposed Rule Making in the State
Register on October 12, 2005, the proposed rule has been substantially
revised to improve item 159 in the County Attorney, Counsel or Public
Defender section of Records Retention and Disposition Schedule CO-2 (8
NYCRR, section 185.13 — Appendix J). Instead of a single minimum
retention period authorizing disposition of case files of a county attorney,
counsel or public defender, the proposed item will now provide different
retention periods for case files of a county attorney or counsel and case
files of a public defender. The revised retention period will provide that
public defenders are to retain such records for alengthier period of time to
meet future legal needs of clients while also enabling those clients to
provide instructions on the disposition of casefiles relevant to themselves.
The case files of a county attorney or counsel will continue to be author-
ized for disposition as previously proposed.

Revised rule compared with proposed rule: Substantial revisions were
made in section 185.13 (Appendix J).

Text of revised proposed rule and any required statements and
analyses may be obtained from: Anne Marie Koschnick, Legal Assis-
tant, Office of Counsel, Education Department, Albany, NY 12234, (518)
473-8296, e-mail: legal @mail.nysed.gov

Data, views or arguments may be submitted to: Carole Huxley, Deputy
Commissioner, Education Department, Office of Cultural Education, Rm.
10A33, Cultural Education Center, Albany, NY 12230, (518) 474-5976, e-
mail: chuxley@mail.nysed.gov

Public comment will be received until: 30 days after publication of this
notice.

Regulatory Impact Statement

Since publication of a Notice of Proposed Rule Making in the State
Register on October 12, 2005, the proposed rule has been substantially
revised asfollows:
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Item 159 in the County Attorney, Counsel or Public Defender section
of Records Retention and Disposition Schedule CO-2 (8 NY CRR, section
185.13 — Appendix J) has been revised. Instead of a single minimum
retention period authorizing disposition of case files of a county attorney,
counsel or public defender, the proposed item will now provide different
retention periods for case files of a county attorney or counsel and case
files of a public defender. The revised retention period will provide that
public defenders are to retain such records for alengthier period of time to
meet future legal needs of clients while also enabling those clients to
provide instructions on the disposition of case files relevant to themselves.
The case files of a county attorney or counsel will continue to be author-
ized for disposition as previously proposed.

The above revisions to the proposed rule do not require any further
changes to the previously published Regulatory Impact Statement.

Regulatory Flexibility Analysis and Rural Area Flexibility Analysis

Since publication of a Notice of Proposed Rule Making in the State
Register on October 12, 2005, the proposed rule has been substantially
revised as set forth in the Statement Concerning the Regulatory Impact
Statement submitted herewith.

The revisions to the proposed rule do not require any changes to the
previously published Regulatory Flexibility Analysis or Rural Area Flexi-
bility Analysis.

Job Impact Statement

Since publication of a Notice of Proposed Rule Making in the Sate
Register on October 12, 2005, the proposed rule has been substantially
revised as set forth in the Statement Concerning the Regulatory Impact
Statement submitted herewith.

The proposed rule, as so revised, applies to local government records
management and will not have a substantial adverse impact on job or
employment opportunities. Because it is evident from the nature of the
revised rule that it will have no impact on jobs or employment opportuni-
ties, no further measures were needed to ascertain that fact and none were
taken. Accordingly, ajob impact statement is not required and one has not
been prepared.

Assessment of Public Comment

Since publication of a Notice of Proposed Rule Making in the State
Register on October 12, 2005, the State Education Department received
the following comment:

1. COMMENT:

An officia of the New York State Defenders Association commented
on proposed item 159 in the County Attorney, Counsel or Public Defender
section of Records Retention and Disposition Schedule CO-2, issued as 8
NY CRR, section 185.13 (Appendix J), indicating that the proposed reten-
tion period would not meet the needs of public defenders for retention of
case files. The comment indicated that, in the absence of instructionsto the
contrary from former clients, such case files need to be retained for a
substantially lengthier period than stated by the proposed item in order to
meet possible future legal needs of clients. The comment also indicated
that those clients should be able to provide instructions for the retention
and disposition of case files pertinent to themselves. The commenter also
recommended a change in the proposed retention period that would have
the effect of permitting immediate disposition of case files after conclusion
of acase based on instructions from the client.

DEPARTMENT RESPONSE:

The Department agreed that the proposed item 159 should be revised.
This was accomplished by dividing the item into two parts, with one part
applicable to county attorneys and counsels and the second part to public
defenders. The proposed retention and disposition of case files of county
attorneys and counsels remains unchanged from the previous proposal.
The proposed retention and disposition of case files of public defenders
was revised to require long-term retention of case files unless the former
client provided instructions to the contrary. However, the Department did
not revise the proposed retention period to permit immediate disposition of
case files after case closure, based on client instructions, because such
disposition would not meet the needs of counties or public defenders to
maintain files of recently closed cases for possible legal or other uses
relevant to those cases.
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Department of Health

EMERGENCY
RULE MAKING

Payment for Psychiatric Social Work Services

|.D. No. HLT-48-05-00006-E
Filing No. 1356

Filing date: Nov. 10, 2005
Effectivedate: Nov. 10, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of section 86—4.9 of Title 10 NYCRR.
Statutory authority: Public Health Law, section 201.1(v)

Finding of necessity for emergency rule: Preservation of general wel-
fare.

Specific reasons underlying thefinding of necessity: Theamendment to
10 NYCRR 86-4.9 will permit Medicaid billing for individual psychother-
apy services provided by certified social workers in Article 28 Federally
Qualified Health Centers (FQHCS). In conjunction with this change, DOH
is also amending regulations to prohibit Article 28 clinics from billing for
group visitsand to prohibit such services from being provided by part-time
clinics.

Based upon the Department’s interpretation of 10 NY CRR 86-4.9(c),
social work services have not been considered billable threshold visits in
Article 28 clinic settings despite the fact that certified social workers have
been an integral part of the mental health delivery system in community
health centers. New federal statute and regulation require States to provide
and pay for each FQHC's baseline costs, which include costs which are
reasonable and related to the cost of furnishing such services. Reimburse-
ment for individual psychotherapy services provided by certified socia
workers in the FQHC setting is specifically mandated by federal law.
Failure to comply with these mandates could lead to federal sanctions and
theloss of federal dollars. Additionally, allowing Medicaid reimbursement
for clinical social worker servicesis expected to increase access to needed
mental health services.

Subject: Payment for psychiatric social work servicesin art. 28 federally
qualified health centers.

Purpose: To permit psychotherapy by certified social workers a billable
service under certain circumstances.

Text of emergency rule: Pursuant to the authority vested in the State
Hospital Review and Planning Council, and subject to the approval of the
Commissioner of Health by Section 2803(2)(a) of the Public Health Law,
section 86-4.9 of Subpart 86-4 of Title 10 of the Official Compilation of
Codes, Rules and Regulations of the State of New York is amended as
follows to be effective upon filing with the Secretary of State:

86-4.9 Units of service. (@) The unit of service used to establish rates of
payment shall be the threshold visit, except for diaysis, abortion, steriliza-
tion services and free-standing ambulatory surgery, for which rates of
payment shall be established for each procedure. For methadone mainte-
nance treatment services, the rate of payment shall be established on a
fixed weekly basis per recipient.

(b) A threshold visit, including al part-time clinic visits, shall occur
each time a patient crosses the threshold of a facility to receive medical
care without regard to the number of services provided during that visit.
Only one threshold visit per patient per day shall be alowable for reim-
bursement purposes, except for transfusion services to hemophiliacs, in
which case each transfusion visit shall constitute an allowable threshold
visit.

(c) Offsite services, visits related to the provision of offsite services,
visits for ordered ambulatory services, and patient visits solely for the
purpose of the following services shall not constitute threshold visits:
pharmacy, nutrition, medical social services with the exception of clinical
social services as defined in paragraph (g) of this section, respiratory
therapy, recreation therapy. Offsite services are medical services provided
by a facility’s clinic staff at locations other than those operated by and
under the licensure of the facility.

(d) A procedure shall include the total service, including the initial
visit, preparatory visits, the actual procedure and follow-up visitsrelated to

the procedure. All visitsrelated to a procedure, regardless of number, shall
be part of one procedure and shall not be reported as a threshold visit.

(e) Rates for separate components of a procedure may be established
when patients are unable to utilize all of the services covered by a proce-
dure rate. No separate component rates shall be established unless the
facility includesin its annual financial and statistical reports the statistical
and cost apportionments necessary to determine the component rates.

(f) Ordered ambulatory services may be covered and reimbursed on a
fee-for-service basis in accordance with the State medical fee schedule.
Ordered ambulatory services are specific services provided to nonregis-
tered clinic patients at the facility, upon the order and referral of a physi-
cian, physician’s assistant, dentist or podiatrist who is not employed by or
under contract with the clinic, to test, diagnose or treat the patient. Ordered
ambulatory services include laboratory services, diagnostic radiology ser-
vices, pharmacy services, ultrasound services, rehabilitation therapy, diag-
nostic services and psychological evaluation services.

(9)(1) For purposes of this section, clinical social services are de-
fined as,

(i) before September 1, 2004, individual psychotherapy services
provided in a Federally Qualified Health Center by a certified social
worker with psychotherapy privileges certification by the New York Sate
Education Department, or by a certified social worker whoisworkingin a
clinic under qualifying supervision in pursuit of a psychotherapy privi-
leges certification by the New York State Education Department.

(i) on or after September 1, 2004, individual psychotherapy ser-
vices provided in a Federally Qualified Health Center by a licensed
clinical social worker, or by a licensed master social worker who is
working in a clinic under qualifying supervision in pursuit of licensed
clinical social worker status by the New York State Education Department.

(2) Clinical social services provided in a part time clinic shall be
ineligible for reimbursement under this paragraph. Clinical social ser-
vices shall not include group psychotherapy services or case management
services.

This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt this emergency rule as a permanent rule and
will publish anotice of proposed rule making in the State Register at some
future date. The emergency rule will expire December 31, 2005.

Text of emergency ruleand any required statements and analyses may
be obtained from: William Johnson, Department of Health, Division of
Legal Affairs, Office of Regulatory Reform, Corning Tower, Rm. 2415,
Empire State Plaza, Albany, NY 12237, (518) 473-7488, fax: (518) 486-
4834, e-mail: regsqgna@health.state.ny.us

Regulatory Impact Statement

Statutory Authority:

The authority for the promulgation of these regulationsis contained in
section 2803(2)(a) of the Public Health Law which authorizes the State
Hospital Review and Planning Council to adopt and amend rules and
regulations, subject to the approval of the Commissioner. Section 702 of
the Medicare, Medicaid, and SCHIP Benefits Improvement and Protection
Act (BIPA) of 2000 made changesto the Social Security Act affecting how
prices are set for Federally Qualified Health Centers and rura health
centers. Section 1902(a)(10) of the federal Social Security Act [42 U.S.C.
1396a(a)(10)] and 1905(a)(2) of the Social Security Act [42 U.S.C.
1396d(a)(2)] require the State to cover the services of Federally Qualified
Hesalth Centers. Additionally, section 1861(aa) of the Social Security Act
[42 U.S.C. 1395x(ad)] defines the services that a Federaly Qualified
Health Center provides, including the services of aclinical social worker.

Legislative Objective:

The legidlative objective of this authority is to alow, in limited in-
stances, social work visits to be a billable threshold service in Article 28
clinics. This amendment will alow psychotherapy by certified social
workers (CSWs) as a billable visit under the following circumstances:

e Services are provided by a certified social worker with psychother-
apy privileges (on their SED certification), or aCSW who isworking
in a clinic under qualifying supervision in pursuit of such certifica-
tion.

e Payment will only be made for servicesthat occur in Article 28 clinic
base and extension clinics only. Billings by part-time clinics will not
be allowed.

e Psychotherapy services only will be permitted, not case management
and related services.

e Billings for group psychotherapy will not be permitted in Article 28
clinics.

e Payment will only be made for services that occur in Federally
Qualified Health Centers (FQHCs).
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Needs and Benefits:

For some time, the Department of Health (DOH) has interpreted ex-
isting regulation 10 NY CRR Part 86-4.9(c) as restricting threshold reim-
bursement for medical social work services in Article 28 outpatient and
diagnostic and treatment center (D& TC) clinics. Advocacy groups (e.g.,
United Cerebral Palsy (UCP), Community Health Care Association of
New York (CHCANY S)) have challenged this policy interpretation argu-
ing that the prohibition only relates to the provision of socia work services
coincident to medical care, not to medical/behavioral health services pro-
vided by certified social workers.

In addition, DOH’s policy interpretation has also been inconsistent
with the billing practices of the Office of Alcoholism and Substance Abuse
Services (OASAS), the Office of Mental Health (OMH), and the Office of
Mental Retardation and Developmental Disabilities (OMRDD). It is clear
that permitting certified social workers to be reimbursed for behavioral
health servicesisthe generally accepted practice model. Thus, this amend-
ment will, to some extent, provide consistency with billing practices of
other state agencies in Article 31, 16 and 32 clinics. Furthermore, recent
Federal changes related to Medicaid reimbursement for FQHCs mandate
that psychotherapy services provided by a socia worker be considered a
billable service.

This approach will ensure access to social work services in the most
underserved areas and increase consistency with the policies of other state
agencies.

Costs:

Costs for the Implementation of, and Continuing Compliance with this
Regulation to Regulated Entity:

Annually the estimated gross Medicaid cost for all CSW psychother-
apy visits in FQHCs totals $600,000, with a state share of $150,000. This
increase is anticipated to be partialy offset by the savings associated with
the elimination of clinic payments for group psychotherapy and the prohi-
bition of CSW psychotherapy in part-time clinics.

Cost to the Department of Health:

There will be no additional costs to DOH.

Local Government Mandates:

This amendment will not impose any program service, duty or respon-
sibility upon any county, city, town, village school district, fire district or
other special district.

Paperwork:

This amendment will increase the paperwork for providers only to the
extent that providers will bill for social work services.

Duplication:

This regulation does not duplicate, overlap or conflict with any other
state or federal law or regulations.

Alternatives:

Recent changes to federal law make it clear that states must reimburse
FQHCsunder Medicaid for the services of certified socia workers. In light
of thisfederal requirement, no alternatives were considered.

Federal Standards:

This amendment does not exceed any minimum standards of the fed-
eral government for the same or similar subject areas.

Compliance Schedule:

The proposed amendment will become effective on the 1st day of the
month following publication of a Notice of Adoption in the State Register.
Regulatory Flexibility Analysis

Effect on Small Businesses and Local Governments:

No impact on small businesses or local governments is expected.

Compliance Requirements:

This amendment does not impose new reporting, record keeping or
other compliance requirements on small businesses or local governments.

Professiona Services:

No new professional services are required as a result of this proposed
action. The proposed regulation will allow threshold visits to be billed in
Article 28 clinics by CSW’s with a“P" or “R” designation on their State
Education Department’ s (SED) Certification or by CSWswho are working
in a supervised situation towards that certification, in a primary or exten-
sion (not part-time) clinic. Although some providers might experience
problems hiring the higher level of supervision, the new prospective reim-
bursement system for FQHCs should ease the hiring of this staff.

Compliance Costs:

This amendment does not impose new reporting, recordkeeping or
other compliance requirements on small businesses or local governments.

Economic and Technological Feasibility:

DOH staff has had conversations with the National Association of
Social Workers (NASW), UCP, and CHCANY S concerning the interpre-
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tation of the current regulation as well as proposed changes to the existing
regulation. Although some systems changes will be necessary to ensure
that payment is made only to FQHCs, the proposed regulation will not
change the way providers bill for services, and thus there should be no
concern about technical difficulties associated with compliance.

Minimizing Adverse Impact:

There is no adverse impact.

Opportunity for Small Business Participation:

Participation is open to any FQHC that is certified under Article 28 of
the Public Health Law, regardless of size.

Rural Area Flexibility Analysis

Types and Estimated Number of Rural Areas:

With the exception of part-timeclinics, thisrulewill apply to all Article
28 primary and extension clinics (not part-time clinics) in New York that
have been designated by the Centers for Medicare and Medicaid Services
(CMYS) as Federaly Qualified Health Centers. These businesses are |o-
cated in rural, as well as suburban and metropolitan areas of the State.

Reporting, Recordkeeping and Other Compliance Requirements and
Professional Services:

No new reporting, recordkeeping or other compliance requirements
and professional are needed in a rural area to comply with the proposed
rule.

Compliance Costs:

There are no direct costs associated with compliance. However, part-
time clinic providers that perform fraudulent billing may be investigated
and subsequently realize reduced Medicaid reimbursement.

Minimizing Adverse Impact:

There is no adverse impact.

Opportunity for Rural Area Participation:

The Department has had conversations with the National Association
of Social Workers Association (NASW), UCP, and CHCANY S to discuss
Medicaid reimbursement for social work services and the impact of this
new rule on their constituents. These groups and Association represent
social workers from across the State, including rural areas.

Job Impact Statement

Nature of Impact:

It is not anticipated that there will be any impact of this rule on jobs or
employment opportunities.

Categories and Numbers Affected:

There are approximately 58 FQHCs, FQHC look-alikes, and rural
hedlth clinics.

Regions of Adverse Impact:

This rule will affect all regions within the State and businesses out of
New York State that are enrolled in the Medicaid Program as an Article 28
clinic and that has been designated by the Centers for Medicare and
Medicaid Services (CMS)as a Federally Qualified Health Center.

Minimizing Adverse Impact:

The Department is required by federal rules to reimburse FQHCs for
the provision of primary care services, including clinical social work
services, based upon the Center’s reasonable costs for delivering covered
services.

Self-Employment Opportunities:

The rule is expected to have no impact on self-employment opportuni-
ties since the change affects only services provided in aclinic setting.

| nsurance Department

EMERGENCY
RULE MAKING

Standards for the Use of Credit Information to Underwrite and
Rate Personal LinesInsurance

1.D. No. INS-48-05-00007-E
Filing No. 1362

Filing date: Nov. 14, 2005
Effectivedate: Nov. 14, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
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Action taken: Addition of Part 221 (Regulation 182) to Title 11 NY CRR.
Statutory authority: Insurance Law, sections 201, 301 and art. 28
Finding of necessity for emergency rule: Preservation of general wel-
fare.

Specific reasons underlying the finding of necessity: Article 28 of the
Insurance Law, which goes into effect on April 23, 2005, requires an
insurer that uses credit information to underwrite or rate risks for persona
lines insurance to comply with certain requirements and limitations. Chap-
ter 215 of the Laws of 2004, which enacted Article 28, requires the
Superintendent to promulgate regulations necessary to effectuate the pro-
visions of Article 28.

It is essentia that this regulation be promulgated on an emergency
basis to assure that consumers are afforded certain protections with respect
to the use of credit information by an insurer in connection with personal
linesinsurance. Therefore, it isessential that insurers be made aware of the
limitations upon and requirements for the use of credit information in the
underwriting and rating of personal lines insurance as soon as possible.
Insurers that use such information are required to file scoring models (or
other scoring processes) with the Superintendent. Insurers must be given
sufficient timeto review the requirements with respect to such filings prior
to the date Article 28 becomes effective.

For the reasons cited above, this regulation is being promulgated on an
emergency basis for the preservation of the general welfare.

Subject: Standardsfor the use of credit information to underwrite and rate
personal linesinsurance.

Purpose: To establish limitations upon, and requirements for, the permis-
sible use of credit information by insurers to underwrite and rate risks for
personal lines insurance business.

Substance of emergency rule: Section 221.0 provides that Chapter 215
of the Laws of 2004 added new Article 28 to the Insurance Law. Article 28
establishes limitations upon, and requirements for, the permissible use of
credit information by insurers doing businessin this State to underwrite or
rate risks for personal linesinsurance business.

Section 221.1 provides that this regulation applies to the use of credit
information to underwrite and rate persona lines insurance policies ap-
plied for, or renewed, on or after April 23, 2005. It also provides that this
regulation or Article 28 will not alter the requirements or limitations
contained in the Insurance Law, Title 11 of the NY CRR, or the rules of the
New York Automobile Insurance Plan or the New York Property Insur-
ance Underwriting Association.

Section 221.2 provides definitions applicable to the regulation.

Section 221.3 provides prohibitions on the use of credit information
and permissible use of credit information.

Section 221.4 provides the requirements for obtaining current credit
information.

Section 221.5 provides standards for the disclosure of the use of credit
information in the underwriting and rating of personal lines insurance
policies.

Section 221.6 provides standards for notification when an insurer takes
an adverse action based upon credit information.

Section 221.7 provides for dispute resolution and error correctionif itis
determined that the credit information used by an insurer to underwrite or
rate a current insured was incorrect or incomplete.

Section 221.8 provides standards for thefiling of credit scoring models
(or other scoring processes) and revisions thereto, to the superintendent.

Section 221.9 provides standards for filings by the insurer.

Section 221.10 provides that an insurer that uses credit information in
the underwriting and rating of personal lines insurance is required to
complete and submit to the superintendent an Insurer Credit Information
Compliance Certification. The Insurer Credit Information Compliance
Certification shall bein aform prescribed by the superintendent.

This noticeis intended to serve only as a notice of emergency adoption.
This agency intends to adopt this emergency rule as a permanent rule and
will publish anotice of proposed rule making in the State Register at some
future date. The emergency rule will expire February 11, 2006.

Text of emergency ruleand any required statements and analyses may
be obtained from: Mike Barry, Insurance Department, 25 Beaver St.,
New York, NY 10004, (212) 480-5265, e-mail: mbarry @ins.state.ny.us
Regulatory Impact Statement

1. Statutory authority: Sections 201 and 301 of the Insurance Law, and
Article 28 of the Insurance Law, as enacted by Chapter 215 of the Laws of
2004. Sections 201 and 301 authorize the Superintendent to prescribe
regulations interpreting the Insurance Law as well as effectuating any
power granted to the Superintendent under the Insurance Law and to

prescribe forms or otherwise make regulations. Article 28, as enacted by
Chapter 215 of the Laws of 2004, establishes limitations upon, and require-
ments for, the permissible use of credit information by insurers doing
businessin this State to underwrite and rate risks for personal lines insur-
ance business. Further, the Superintendent is directed to provide, by regu-
lation, rules governing the use of credit information.

2. Legidlative objectives: The Legidature, in enacting Chapter 215 of
the Laws of 2004, wanted to assure that consumers are afforded certain
protections with respect to the use of credit information for persona lines
insurance. The Superintendent was directed to promulgate a regulation to
establish limitations on, and requirements for, the permissible use of credit
information by insurers doing businessin this State to underwrite and rate
risks for personal lines insurance business.

3. Needs and benefits: Most insurers currently use credit informationin
the underwriting and initial tier placement of consumers for personal lines
insurance. The purpose of this regulation isto establish rules to implement
the provisions of Article 28. In accordance with Article 28, the regulation
establishes and clarifies limitations upon, and requirements for, the per-
missible use of credit information by insurers doing businessin New Y ork
State to assure that consumers are afforded certain protections when credit
information isused to underwrite and rate risks for personal linesinsurance
business. The regulation clarifies prohibited and permitted uses of credit
information in the underwriting and rating of personal linesinsurance. The
regulation sets forth whose credit information can be used, the form of the
disclosure of the use of credit information and when the disclosure must be
provided. The regulation sets forth standards for the notification when an
insurer takes an adverse action based upon credit information. The regula-
tion also requires an insurer to take corrective action within thirty days
after it receives notice that the insured has obtained a determination pursu-
ant to the process for dispute resolution and error correction under the
federal Fair Credit Reporting Act that the credit information used by the
insurer was incorrect or incomplete. The regulation also establishes rules
for, and provides guidance to, insurers when filing their credit information
requirements with the Superintendent.

4. Costs: This rule imposes no compliance costs on state or local
governments. There will be no additional costs incurred by the Insurance
Department. Thisrule does not impose additional costs upon insurers. If an
insurance producer or other entity has been designated by the insurer to
issue disclosure notices and adverse action notices, the insurance producer
or other entity will incur additional costs in producing and mailing these
documents. However, the designation of an insurance producer or other
entity for this purpose is optional, not mandatory, on the part of the insurer
and presumably such arrangements will be subject to a contractual agree-
ment between an insurer and its insurance producer(s) or other entities and
will be used when it has an overall cost benefit. The notification require-
ments and submission of filings are required by the statute and the regula-
tion is only implementing the statutory requirement.

5. Loca government mandates: None.

6. Paperwork: Paperwork associated with the submission of afiling by
an insurer should already be in place. The insurer is required to complete
an Insurer Credit Information Compliance Certification for the scoring
model (or other scoring processes) filing and any filing of revisions
thereto. Also, the insurer is required to maintain records that the disclo-
sures of the use of credit information and adverse action notifications have
been provided to the consumer. Where an insurance producer or other
entity has been designated by the insurer to issue disclosure notices and
adverse action notices, the insurance producers or other entities will incur
additional paperwork necessary to insure that the insurer isin compliance
with the notice and record retention requirements.

7. Duplication: None.

8. Alternatives: In developing this rule, the Department reviewed the
National Conference of Insurance Legislators (NCOIL) model for the use
of credit information in personal insurance and various provisions of the
Federal and Fair Credit Reporting Act and the Department did outreach
with trade associations, consumer groups, and a third party modeler.

There are severa provisions of the rule for which aternatives were
considered by the Department, as follows.

An insurer who chooses to consider, for any given program of insur-
ance, an absence of credit information or an inability to calculate an
insurance score to underwrite or rate risks must choose one of the three
options specified in Section 2803(e) of the law to apply to al of the
consumers in that program of insurance who have no credit information or
whose insurance score cannot be calculated. The three options have been
incorporated into the rule. The language used in Section 221.3(a)(5)(iii) of
the rule clarifies the parameters of the third option which requires that a
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filing be made with, and be subject to the prior approval of, the Superinten-
dent, with respect to an individual consumer. An dternative that has been
suggested by some insurersisto permit such afiling to be made for aclass
of insureds. The Department considered this approach but rejected it be-
cause the law contemplates that such filing be made as to “the consumer”
and not to aclass of consumers. To further demonstrate the intention of the
law not to treat all insureds who have no credit information or an insurance
score as a class, Section 2802(d) prohibits an insurer from taking an
adverse action against a consumer solely because he or she does not have a
credit card account. Clearly, such insureds would fal into a “class’ of
insureds that could be defined as having an absence of credit information
or an inability to calculate an insurance score but such a class would be
violative of Section 2802(d) of the law.

Section 2802(g) of the law gives an insured, where an insurer has
chosen to use credit information the right to request, not more often than
once every 36 months, that the insurer re-underwrite and re-rate the policy
based upon a current credit report or insurance score. Section 221.4(b)(1)
of therulerequiresthat the insurer make any necessary adjustmentsinclud-
ing moving theinsured to the appropriatetier, effective as of the date of the
updated report or score. An aternative that has been suggested by the
industry is that the insurer be permitted to delay implementation of the re-
underwriting and re-rating until the next policy renewal date. The Depart-
ment considered this approach but rejected it because the law does not
provide that re-underwriting and re-rating can be delayed until some future
date. It is clear that the Legislative intent was that the remedy be imple-
mented as soon as possible in order to immediately provide the insured
with an opportunity to get alower premium based on current credit infor-
mation. Some insurers indicated they might have problems with updating
credit information mid-term. In order for them to avoid any problems,
insurers are not precluded from choosing to automaticaly re-run credit
scores every 36 months or more frequently, without the insured or the
insured agent’s request, to determine if the insured is eligible for a lower
premium, more favorably priced tier, or placement with an affiliate of the
insurer at a lower rate. It is noted that the NCOIL model differs from
Article 28 of the Insurance Law in that the model requires that the insurer
re-underwrite and re-rate the policy based upon a current credit report or
insurance score no later than every 36 months and, if requested, on every
renewal date.

Sections 221.4 and 221.7 of the rule require that an insurer, when re-
underwriting or re-rating an insured based upon corrected, completed or
updated credit information, consider not only whether theinsured qualifies
for placement in alower-priced tier within the company, but also whether
the insured qualifies for placement in an affiliate of the insurer at a lower
rate (i.e., if the affiliate would write the policy). In addition, when deter-
mining the amount of the refund due based on the correct credit informa-
tion, Section 221.7 of the rule requires that the refund be calculated based
on the appropriate tier/affiliate the insured would have been written in
(assuming that the affiliate is still in the group and is still writing this
business) if the insurer had used the correct credit information. This ap-
proach recognizes that when an insured applies for insurance from one
company within a group of affiliated insurers, it is actually often applying
to more than one company in the group. The aternatives the Department
considered would have been to require re-underwriting and re-rating based
only upon the filed rates and underwriting rules of the current insurer. The
Department rejected this because where there is a group of affiliated
insurers that includes insurers that do not have tiers the insureds of such
insurers would not be able to benefit from a refund. Such a result would
render the required statutory remedies for the use of incorrect or outdated
credit information meaningless. Even where affiliate insurers each have
more than onetier, theinsured will not fully benefit by the re-rating and re-
underwriting unless the insurer considers its affiliates tiers as well. The
Department believes that this approach is consistent with the law, which
makes reference to the relationship between insurers and their affiliatesin
underwriting and rating. For example, under Section 2802(b) of the law, a
placement with an affiliate on the basis of credit information does not
constitute a denia of coverage.

Insurers operate in many different organizational structures. A trade
association has expressed concern that some of these organizational struc-
tures may make it infeasible or inequitable for an insurer to offer a cover-
age with an affiliate and comply with Sections 221.4 and 221.7 of the
proposed rule. An example of a different organizational structure is when
an insurer within the group uses agents but it has an affiliate that isadirect
writer. The applicant applies for insurance and is placed with the insurer
that uses agents. However, upon re-underwriting and re-rating the insured,
Sections 221.4 and 221.7 of the proposed rule would not require the direct
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writer affiliate to offer the insured coverage. These sections were intended
to address insurer-group underwriting where an applicant that applies for
insurance with one insurer is also considered for coverage with other
insurers within the group without the need to apply separately to each
insurer. Under the example, the insured would not have to be offered
coverage with the direct writer since the direct writer is not a part of the
group underwriting done with the insurer that uses agents. Further, the
direct writer requires the applicant to apply directly with that company.
Sections 221.4 and 221.7 reflect clarifications suggested by the industry of
theintent of the proposed rule.

Some insurers use credit information as an underwriting factor for
initial tier or company placement. A trade association expressed concern
that the use of the tier or company placement as an underwriting factor
upon renewal would be considered to be using credit information upon
renewal even if theinsurer does not look at the insured’s credit score upon
renewal. The trade association suggested adding language similar to Sec-
tion 2802(c) of the Insurance Law which states “nothing in this section
shall be construed to prohibit an insurer from considering an insured’ stier
placement pursuant to Section 2349 of this chapter or placement with a
company within a group of affiliated companies in conjunction with fac-
tors other than credit information as part of its renewal process.” The
proposed rule effectuates the provisions of Article 28 of the Insurance Law
and does not supersede the provisions in the law. The proposed rule is not
meant to restate every provision of the law and the Department believes
that the proposed ruleis clear in the permissible uses of credit information.
For example consider the following situation:

a) an insurer group consisting of two companies at two different rate
levels which uses various factors in underwriting applicants,

b) the two groups of applicants, A and B, both have the same under-
writing characteristics except that those in group A have “excellent” credit
scores and are placed in the company with the lower ratelevel, and thosein
group B have “poor” credit scores and are placed in the company with the
higher rate level, and

¢) upon renewal, insureds in groups A and B remain in their respective
companies with credit scores no longer being reviewed (except upon
reguest as permitted by statute and regulation).

Under this example:

1. if the insurer group takes no rate action, the fact that insureds in
group B pay higher rates than insureds in group A upon renewal does not
violate Article 28 or the Regulation.

2. if the insurer group does make rate level adjustments to either of
these companies, the Department would not consider such actions to be
inconsistent with Article 28 or the Regulation provided such adjustments
were based on the loss, expense and investment income experience, as set
forth in the standards for rates in Article 23 of the Insurance Law.

Similarly, where one insurer has more than one tier and uses credit as
one of the underwriting factorsin theinitial tier placement within thetiers,
the fact that the insureds in one tier pay more than the other would not
violate Article 28 or the Regulation. Furthermore, if theinsurer makesrate
level adjustments to any of its tiers, the Department would not consider
such adjustments to be inconsistent with Article 28 or the Regulation
provided such adjustments were based on the | oss, expense and investment
income experience of the tier(s), as set forth in the standards for rates in
Article 23 of the Insurance Law.

Section 221.8(f) requires a third party that files scoring models on
behalf of many insurers to provide the Department with certain informa:
tion that would identify which insurer is using which scoring model. The
Department also originally required the third party to provide the Superin-
tendent with the name of each insurer’s contact person and the person’s
telephone number. A trade association commented that such requirements
would establish procedures that could lead to some confusion. Theidentifi-
cation of theinsurers and the scoring model they are using would assist the
Department in evaluating the insurance company’s decision on which
version they choose to use. However upon further evaluation, the require-
ment for providing the contact person and the person’s telephone number
has been deleted from the rule as the third party may not necessarily have
this information and the Department has this information from other
Sources.

The Department also considered some suggestions made by a con-
sumer group. However, most of the suggestions conflict with the statute.
For example, the consumer group wanted to amend the Regulation to
require that all filed scoring models include loss experience to justify the
use of credit information. The statute clearly does not require such infor-
mation if scoring models are only used ininitial underwriting.
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The consumer group commented that when re-underwriting and re-
rating the policy based upon new, updated or corrected credit information,
the rate adjustment should bethe “lowest rate possible” among all affiliates
and tiers and not simply a “lower rate.” Sections 221.4(b)(2) and
221.7(b)(2)) states that the insured is eligible for placement in an affiliate
at alower rate in accordance with the affiliates’ current underwriting rules.
The insurer will have to follow its underwriting rules to determine which
company to place the insured. An insurer cannot arbitrarily place an
insured in a higher premium company if the insured is aso eligible to be
placed in a company with lower premiums if everything else remains the
same. The purpose of the underwriting rulesisto provide guidelines so that
insureds with similar characteristics are placed in the same company.

The consumer group commented about disclosures regarding that not
al insurers use credit information and that the insureds may wish to
consider other options. The Department considers thisto be more appropri-
ately addressed in the Department’ s Consumer Guide to Automobile I nsur-
ance (Guide). The Department will add reference to insurers' use of credit
information for the next updated version of the Guide.

The rule requires the submission of an Insurer Credit Information
Compliance Certification for the scoring model (or other scoring
processes) filing and any filing of revisions thereto. Thiswill facilitate the
review of thefilings and enhance compliance with the statute and rule. The
aternative of not requiring an Insurer Credit Information Compliance
Certification was considered and rejected because it would provide the
Department less assurance that insurers are complying with the law and
increase the time needed to review scoring model filings and might result
in the need for more market conduct reviews.

9. Federd standards: The provisions of the federal Fair Credit Report-
ing Act referred toin Article 28 of the Insurance Law areasoreferred toin
the regulation.

10. Compliance schedule: The effective date of the enabling legisla-
tion, Chapter 215 of the Laws of 2004, is April 23, 2005. Pursuant to the
law, insurers are required to file their scoring models (or other scoring
processes) with the Superintendent. The Regulation further provides that
on or after August 15, 2005 insurers shall file their scoring models (or
other scoring processes) at least 45 days prior to use.

Regulatory Flexibility Analysis

The Insurance Department finds that this rule would not impose report-
ing, recordkeeping or other requirements on small businesses. The basis
for this finding is that this rule is directed to property/casualty insurance
companies licensed to do businessin New Y ork State, none of which fall
within the definition of “small business.”

The Insurance Department has reviewed filed Reports on Examination
and Annual Statements of authorized property/casualty insurers and be-
lieves that none of them would fall within the definition of “small busi-
ness’ contained in section 102(8) of the State Administrative Procedure
Act, because there are none which are independently owned and have
under 100 employees.

The Insurance Department finds that this rule will not impose report-
ing, recordkeeping or other compliance requirements on local govern-
ments. The basis for this finding is that this rule is directed at insurance
companies, none of which are local governments.

Rural Area Flexibility Analysis

1. Types and estimated numbers of rural areas: This rule applies to
property/casualty insurers licensed to do businessin New York State. The
insurers do business in every county in this state including rural areas as
defined under State Administrative Procedure Act Section 102(13).

2. Reporting, recordkeeping and other compliance requirements, and
professional services: There are requirements for the insurer under certain
circumstancesto provide written disclosure of the use of credit information
and adverse action notifications when an adverse action has been taken.
Also, theinsurer is required to maintain records that the disclosures of the
use of credit information and adverse action notifications have been pro-
vided to the consumer. Where an insurance producer or other entity has
been designated by the insurer to issue disclosure notices and adverse
action notices, the insurance producers or other entities will incur addi-
tional paperwork necessary to insure that the insurer isin compliance with
the notice and record retention requirements.

3. Costs: Regulated persons under these regulations are insurers. Insur-
ance producers or other entities may be designated by the insurer to issue
disclosure notices and adverse notices, in which case the producer or other
entity will incur costs in producing and mailing these documents. How-
ever, the designation of a producer or other entity for this purpose is
optional, not mandatory, on the part of the insurer and presumably such
arrangements will be subject to a contractual agreement and will be used

when it has an overall cost benefit. The submission of filings and notifica-
tion requirements are required by the statute and the regulation is only
implementing the statutory requirement. This regulation has no impact
unique to rural aress.

4. Minimizing adverse impact: This rule applies uniformly to regulated
partiesthat do businessin both rural and nonrural areas of New Y ork State.
Thisrule does not impose any additional burden on personslocated in rural
areas, and the Insurance Department does not believe that it will have an
adverse impact on rura areas.

5. Rural area participation: This agency action appeared as a proposal
in the Insurance Department’ s January 2005 Regulatory Agenda.

Job Impact Statement

This rule should not have any adverse impact on jobs and employment
opportunities in this state since it merely implements the provisions of
Article 28 of the Insurance Law. The rule sets forth standards that the
insurers must follow when using credit information for underwriting and
rating purposes. The rule also sets forth guidelines that insurers must
follow when submitting filings to the Superintendent.

EMERGENCY
RULE MAKING

Physicians and Surgeons Professional Insurance Merit Rating
Plans

I.D. No. INS-48-05-00008-E
Filing No. 1363

Filing date: Nov. 14, 2005
Effectivedate: Nov. 14, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Addition of Part 152 (Regulation 124) to Title 11 NY CRR.
Statutory authority: Insurance Law, sections 201, 301 and 2343(d) and
(e); L. 2002, ch. 1, part A, section 42, as amd. by L. 2002, ch. 82, part J,
section 16; and L. 2005, ch. 420

Finding of necessity for emergency rule: Preservation of general wel-
fare.

Specific reasons underlying the finding of necessity: Section 42 of Part
A of Chapter 1 of the Laws of 2002, requires that any physician, surgeon or
dentist who wants to participate in the excess medical malpractice insur-
ance program established by the Legislature in 1986 must participate in a
proactive risk management course. Section 42 authorized the Superinten-
dent to promulgate regulations that provide for the establishment and
administration of such plans. Section 42, as originally enacted on January
25, 2002, established an effective date of July 1, 2003 for participation in
these courses. However, on May 29, 2002, Section 16 of Part J of Chapter
82 of the Laws of 2002 was enacted and the effective date was amended to
July 1, 2002. Chapter 420 of the Laws of 2005 was enacted and amended
the requirement for taking the follow-up course for eligibility in the excess
medical malpractice insurance program from once every year to once
every two years.

It is essential that this amendment be promulgated on an emergency
basis so that insurers are made aware of the requirements for proactive risk
management courses and have the courses in place as soon as possible.
Insureds must be able to avail themselves of these courses as soon as
possible so that they may participate in the excess medical malpractice
insurance program. Thisis especially important for those insureds who are
presently insured in the excess medical malpractice insurance program. It
is vital that their insurance be maintained on a continuous basis not only
for their financia protection but also to preserve the rights of claimants
who suffer injury as a result of medical malpractice. In order for their
insurance to be maintained on a continuous basis, the insureds must be
informed of the time frame when these courses must be completed.

For the reasons cited above, this amendment is being promulgated on
an emergency basis for the preservation of the general welfare.

Subject: Physicians and surgeons professional insurance merit rating
plans.

Purpose: To establish guidelines and requirements for medical malprac-
tice merit rating plans and risk management plans.

Substance of emergency rule: Section 152.1 isamended by adding para-
graph (e) which details the statutory authority for proactive risk manage-
ment programs.

Section 152.2 isamended by adding definitionsfor the terms physician,
excess medical malpractice program and insurer.
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Section 152.6 contains the standards for risk management programsin
which insureds participate in order to receive premium credits. This sec-
tion isamended to provide that these courses may be offered in an internet-
based format.

Section 152.7 is amended by specifying how risk management pro-
grams, provided in an internet-based format, may be implemented.

Section 152.8 is renumbered to be Section 152.12 and a new Section
152.8 is added to provide the standards for proactive risk management
programs which are provided for insureds who wish to qualify for the
excess medical malpracticeinsurance programs established by the Legisla-
ture.

A new Section 152.9 is added to provide €ligibility requirements for
participation in the excess medical malpractice insurance program.

A new Section 152.10 is added to provide coordination of the excess
medical malpractice risk management courses with risk management
courses that are offered for the purpose of providing premium credits.

A new Section 152.11 is added to provide guidelines for insurers in
implementing risk management programs administered for insureds who
wish to qualify for participation in the excess medical malpractice insur-
ance program established by the Legislature.

Section 152.12 is amended to provide requirements for insurers con-
ducting audits of insureds or for insureds to conduct self-review surveys. A
new provision is added requiring insurers to report, by territory and medi-
cal specialty, the number of insureds participating in risk management
programs who qualify for the excess medical malpractice insurance pro-
gram.

This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt this emergency rule as a permanent rule and
will publish anotice of proposed rule making in the State Register at some
future date. The emergency rule will expire February 11, 2006.

Text of emergency ruleand any required statements and analyses may
be obtained from: Mike Barry, Insurance Department, 25 Beaver St.,
New York, NY 10004, (212) 480-5265, e-mail: mbarry @ins.state.ny.us
Regulatory Impact Statement

1. Statutory authority: Sections 201 and 301 authorize the Superinten-
dent to prescribe regulations interpreting the Insurance Law, and to effec-
tuate any power granted under the Insurance Law and to prescribe forms or
otherwise make regulations. Section 2343(d) provides that the Superinten-
dent shall, by regulation, establish a merit rating plan for physicians
professional liability insurance. Section 2343(e) provides that the Superin-
tendent may approve malpractice insurance premium reductions for in-
sured physicians who successfully complete an approved risk management
course, subject to standards prescribed by the Superintendent by regula-
tion. Section 42 of Part A of the Laws of 2002, as amended by Section 16
of Part Jof Chapter 82 of the Laws of 2002 and Chapter 420 of the Laws of
2005, requiresthat al physicians, surgeons and dentists participating in the
excess medical malpractice insurance program established by the Legisla-
ture in 1986 participate in a proactive risk management program. Section
42 authorizes the Superintendent to promulgate regul ations which provide
for the establishment and administration of these risk management
COUrses.

2. Legislative objectives: The objective of Section 2343(d) was the
establishment, by the Superintendent, by regulation, of a merit rating plan
for physicians professional liability insurance that was reasonable and not
unfairly discriminatory, inequitable, violative of public policy or contrary
to the best interests of the people of New York. The regulation was to
include reasonable standards to be applied to merit rating plans submitted
by insurers for approval by the Superintendent. Those standards are to be
used to arrive at premium rates, surcharges and discounts based on an
evaluation of the insured, geographical areas, specialties of practice, past
and prospective loss and expense experience for medical malpractice in-
surance and any other factors deemed relevant in a system of merit rating.

The objective of Section 2343(e) was to permit insurers to provide
premium credits for successful completion of risk management programs
approved by the Superintendent.

The objective of Section 42 of Part A of the Laws of 2002 was to
require that al physicians, surgeons and dentists participating in the excess
medical malpractice insurance program established by the Legidature
participate in a proactive risk management program.

An effective risk management program would provide insureds with an
overview of the causes of malpractice claims, emphasize communication
skills and improved patient rapport skills, and focus on improving proce-
dures. This should reduce the frequency and severity of medical malprac-
tice claims. Theintent of this amendment is to effectuate that objective.
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3. Needs and benefits: The first amendment to Part 152 established
standards under which risk management programs may be approved by the
Superintendent. Successful completion of approved risk management pro-
grams permitted credits to be applied to physicians professiond liability
programs.

At the time that amendment was promulgated, all risk management
courses were conducted in a classroom setting in a lecture format. Since
that time, advances in technology have made Internet-based home study
courses available in an array of disciplines. Insurers have requested that
they be permitted to take advantage of this technology and offer Internet-
based risk management courses to their medical malpractice insureds.
Offering Internet-based risk management courses will alow insureds in-
creased flexibility in participating in these courses. This may result in more
insureds completing the courses, which should ultimately translate into
better patient care and reductions in the incidence and cost of medica
malpractice claims.

The enactment of Section 42 of Part A of Chapter 1 of the Laws of
2002, as amended by Section 16 of Part J of Chapter 82 of the Laws of
2002 and Chapter 420 of the Laws of 2005 requiresthat, asof July 1, 2002,
physicians, surgeons and dentists participate in a proactive risk manage-
ment program in order to be eligible to participate in the excess medica
malpractice insurance program established by the Legislature.

4. Costs: This rule imposes no compliance costs upon state or local
governments.

There are no additional costs imposed upon regulated parties by the
provisions of this amendment since, for the purposes of obtaining a pre-
mium credit, insurers are not required to offer risk management courses to
their insureds, and those that offer risk management courses will not be
required to include an Internet-based version. However, if they do offer
these courses, these provisions offer regulated parties another option in
offering risk management courses to their insureds. It is likely that it is
more cost effective to offer Internet-based risk management courses to
insureds in addition to, or in place of risk management courses in the
lecture format. Courses conducted in alecture format entail costs of hiring
instructors, printing course materials and renting physical settings that can
accommodate, and are convenient to, as many insureds that are eligible to
attend.

In addition, insured physicians taking the I nternet-based courses would
not incur any transportation expenses that are associated with attending
lecture format risk management courses. Furthermore, physicians would
not have to schedule time away from their practice since these courses
could be taken on line at virtually any time.

While insurers will incur additional costs when offering proactive risk
management programs for the purpose of insurer eligibility in the excess
medical malpractice insurance program, the statute provides that these
costs will be reimbursed from funds available pursuant to Section 51 of
Part A of Chapter 1 of the Laws of 2002. Reimbursement will be made
according to procedures to be established by the Superintendent.

Although insurers have offered risk management programs, for the
purpose of obtaining premium credits, for amost ten years, there are
additional requirements specified in Section 42 of Chapter 1 of the Laws of
2002 for proactive risk management courses.

In order to satisfy the statutory requirement that these courses be
proactive, insurers will also be required to conduct risk management audit
at least once every two years, either by the insurer or by a self-review
survey completed by the insured. There will be costs associated with
developing the audit procedure, training people to conduct the audits,
visiting insureds’ practice settings to do the audit and implementing any
necessary follow-up procedures after the results of the audit are analyzed.

These new requirements must be incorporated into the course and the
course must be submitted to the superintendent for approval.

In addition, Section 42 requiresthat, in order for a dentist to participate
in the excess medical malpractice program, he or she must participate in a
proactive risk management program. Dental mal practice insurance carriers
will incur costs necessary to set up proactive risk management courses,
since up to this point the requirements of this Part with respect to risk
management courses set up for purposes of premium credits did not apply
to them.

Although the statute does not permit insurers to assess any fees against
insureds for participating in these courses, insureds may have to schedule
time away from their practice to participate in these risk management
courses. However, it should be noted that participation in a proactive risk
management course permits an insured to be issued one million dollars of
excess medical malpractice insurance at no charge to himself/herself. It
should also be noted that the aim of participation in risk management



NY S Register/November 30, 2005

Rule Making Activities

courses is to improve patient care which ultimately trandates into better
patient care which will reduce the frequency and severity of medical
mal practice losses.

In addition, it is anticipated that completion of the excess medical
mal practice risk management program will alow an insured physician to
receive credit for Category 1 continuing medical education.

5. Local government mandates: This rule does not impose any man-
dates on local government.

6. Paperwork: There are paperwork requirements imposed by the pro-
visions of the amendment on insurers with respect to offering an internet
based risk management course. An insurer that decidesto offer an Internet-
based risk management course will have to follow existing procedures for
obtaining the Superintendent’ s approval of that course and submit required
data on the number of insureds receiving the risk management credit.

Although they are not regulated parties, an insured physician might be
subject to minimal paperwork requirements. If an insured physician takes
an Internet-based risk management course, he or she must affirm that they
were the person who actually took the course and that they are aware that
any premium credit granted by the insurer isbased on this affirmation. Any
additional costs associated with the completion of this affirmation will be
offset by the fact that the insured does not have to travel to and from a
location where any risk management course is offered in the lecture for-
mat. It should also be noted that it is avoluntary decision by the insured to
participate in any risk management course.

With respect to the proactive risk management course, insurers will
have to develop new procedures for the purposes of conducting audits and/
or self-audits by insureds.

Insurerswill also be required to submit to the Department, on an annual
basis, the number of insureds participating in proactive risk management
courses. However, this paperwork burden should be minimal sinceinsurers
are already required to submit similar statistics regarding other risk man-
agement Courses.

7. Duplication: Thisamendment will not duplicate any existing federal
or state law.

8. Alternatives: The alternative of not permitting Internet-based risk
management courses to be offered by insurers is not a viable aternative.
The Department is of the opinion that technological advances in this area
should be made available to insurers and insureds. By permitting the
availability of these types of courses, it is expected that more insured
physicians will be able to take these courses and the benefits of risk
management will improve the quality of care provided to their patients.

Consideration was given to permitting insurersto provide non-Internet-
based home study coursesto their insureds. However, the Department is of
the opinion that such home study courses do not afford insurers the ability
to properly monitor the effectiveness of the course and to verify that the
insured physician is actually taking the course as do other formats. Cur-
rently, when offering a risk management course in the lecture format,
attendance must be taken of participants both before and after the lecture
and admittance to the course is closed at a certain time after the start of the
course. With Internet-based risk management courses, the insured physi-
cian will berequired to affirm that they have read the content of the course,
taken any quizzes and completed the required project. In addition, insureds
will be given an individual password to use and the length of time spent on
the Internet taking the course can be tracked by the insurer.

Since the proactive risk management course is required by statute, the
Department could not consider the aternative of not implementing it.
Although an internet based format is not directly addressed in the
mandatory statute, the rule provides for this option in order to provide
flexibility to both insurers and physicians, surgeons and dentists who must
take such courses to qualify for the excess medical malpractice insurance
coverage and to maintain consistency between the risk management credit
course which isvoluntary, and the course that must be taken by all insureds
wishing to qualify for the excess medical malpractice insurance program.

9. Federal standards: There are no minimum standards of the federal
government for the same or similar areas.

10. Compliance schedule: The provisions of this amendment will apply
immediately. As required by statute, insurers must have a proactive risk
management course available for their insureds in order for insureds to
participate in the excess medical malpractice insurance program. It is
expected that insurers will be able to comply with the new provisionsin a
relatively short period of time since most medical malpractice insurers
aready have had other risk management programs approved by the super-
intendent. In order to facilitate compliance with this statute, extensive
discussions have been held by the Department with the major medical
malpractice insurers in this state and the Medical Society of the State of

New Y ork so that the content of the course relative to excess management
will be consistent from course to course and aso qualify for continuing
medical education credit.

Since the offering of risk management courses for the purpose of
premium credits is optional for insurers, there is no compliance schedule
with respect to the offering of these coursesin an internet-based format. An
insurer may offer an internet-based risk management course to its insureds
as soon as the Department determines that the courseisin compliance with
the provisions of this Part.

Regulatory Flexibility Analysis

The Insurance Department finds that this rule would not impose report-
ing, recordkeeping or other requirements on small businesses. The basis
for this finding is that this rule is directed to property/casualty insurance
companies licensed to do business in New York State and self-insurers,
none of which fall within the definition of “small business.”

The Insurance Department has reviewed filed Reports on Examination
and Annual Statements of authorized property/casualty insures and deter-
mined that none of them would fall within the definition of “small busi-
ness.” because there are none which are both independently owned and
have under one hundred employees. Self-insurerstypically haveto belarge
enough to have the financial ability to self insure losses and the Depart-
ment has never been provided information to indicate that any of the self-
insurers are small businesses.

This rule will al'so have no adverse economic impact on local govern-
ments and does not impose reporting, recordkeeping or other compliance
requirements on local governments. The basis for this finding is that this
rule is directed at insurance companies, none of which are local govern-
ments.

Although they are not regulated parties, this part affects physicians,
surgeons and dentists, some of whom may be considered small businesses
as they are required to attend proactive risk management courses if they
wish to be eligible to participate in the excess medical malpractice insur-
ance program. This may entail scheduling time away from their medical
practice in order to participate in these courses. However, it should be
noted that participation in this course permits an insured to be issued one
million dollars of excess medical malpractice insurance at no charge to
himself/herself. It should also be noted that the aim of participation in risk
management courses is to improve patient care which ultimately translates
into better patient care which will reduce the frequency and severity of
medical malpractice |osses.

In addition, by providing insurers with the option of offering risk
management programs in an internet-based format, physicians should be
ableto save time and money by taking these coursesin their home or office
at atime convenient to them as opposed to attending these courses when
conducted in alecture format.

Rural Area Flexibility Analysis

1. Types and estimated number of rural areas: Insurers and self-insur-
ers covered by this regulation do business in every county in this state,
including rural areas as defined under Section 102(1) of the State Adminis-
trative Procedure Act. Other affected parties, such as physicians, surgeons
and dentists, conduct their practices throughout the state.

2. Reporting, recordkeeping and other compliance requirements: There
are paperwork regquirements imposed by the provisions of this amendment
on insurers with respect to offering an internet-based risk management
course. Aninsurer that decides to offer an internet-based risk management
course will have to follow existing procedures for obtaining the Superin-
tendent’s approval of that course and submit required data on the number
of insureds receiving the risk management credit.

Although they are not regulated parties, an insured physician might be
subject to minimal paperwork requirements. If an insured physician takes
an internet-based risk management course, he or she must affirm that they
were the person who actually took the course and that they are aware that
any premium credit granted by the insurer isbased on this affirmation. Any
additional costs associated with the completion of this affirmation will be
offset by the fact that the insured does not have to travel to and from a
setting where any risk management course is offered in the lecture format.
It should also be noted that it is a voluntary decision by the insured to
participate in any risk management course.

With respect to the proactive risk management course, insurers will
have to develop new procedures for the purpose of conducting audits and/
or self-audits by insureds.

Insurerswill also be required to submit to the Department, on an annual
basis, the number of insureds participating in proactive risk management
courses. However, this paperwork should have a minimal impact since
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insurers are already required to submit similar statistics regarding other
risk management courses.

3. Costs: This rule imposes no compliance costs upon state or local
governments.

It is not expected that insurers would incur undue expenses in offering
internet-based risk management coursesto their insureds for the purpose of
obtaining premium credits. In fact, it islikely that it is more cost effective
to offer internet-based risk management courses to insureds in addition to,
or in place of, risk management courses in the lecture format.

Insureds would not be unduly affected by participating in internet-
based risk management courses and would probably incur time and finan-
cial savings since they would be able to take these courses in their home or
office at atime convenient to them.

Insurers will incur additional costs when offering proactive risk man-
agement programs to insureds for the purpose of eligibility in the excess
medical malpracticeinsurance program. However, the statute provides that
their costswill be reimbursed from statutory funds according to procedures
to be established by the Superintendent. Insurers must offer these courses,
and on a on a biennia basis, conduct risk management audits or have
insureds conduct self-audits. These new requirements are statutorily man-
dated, but should not impose any undue hardships for insurers.

However, it should be noted that participation in this course permits an
insured to be issued one million dollars of excess medical malpractice
insurance at no charge to himself/herself. It should also be noted that the
aim of participation in risk management coursesis to improve patient care
which ultimately translates into better patient care which will reduce the
frequency and severity of medical malpractice losses.

It should also be noted that portions of the excess medical malpractice
risk management programs will be reviewed by the Medical Society of the
State of New York for qualification as Category 1 of continuing medical
education credit. Therefore, an insured who successfully completes this
course will qualify both for continuing medica education and for partici-
pation in the excess medical malpractice insurance program.

4. Minimizing adverse impact: The regulation applies to regulated
parties that do business throughout New Y ork State and does not impose
any adverse impact on rural areas. Permitting insurers to offer risk man-
agement courses in an internet-based format should benefit insureds in
rural areas through savings of time and money. Instead of traveling to
central locations throughout the state to attend these courses in a lecture
format, they can take the courses on computersin their home or office at a
time convenient to them.

5. Rural area participation: The Department met extensively with the
major medical malpractice insurers in New York State to solicit their
opinions on the subject of proactive risk management programs. The
Department also solicited input from the Medical Society of the State of
New Y ork in order that these courses would qualify for continuing medical
education credit. Their comments were taken into account in developing
the provisions of this Part.

Job Impact Statement

This rule should not have any adverse impact on jobs and employment
opportunitiesin this State since it merely sets forth guidelines that medical
malpractice insurers must follow when developing statutorily prescribed
proactive risk management programs that must be submitted to the Super-
intendent for approval. It aso permits insurers to offer risk management
courses in an internet-based format.

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Reinsurance Credit from Unauthorized Insurers
1.D. No. INS-48-05-00001-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: Amendment of Part 125 (Regulation 20) of Title 11
NYCRR.

Statutory authority: Insurance Law, sections 201, 301, 307(a), 308,
1301(a)(14), (c) and 1308

Subject: Credit for reinsurance from unauthorized insurers.

Purpose: To limit and apply other standards to securities eligible for
deposit in a Regulation 20 trust fund for alien reinsurers when those
securities are funded, or obligated to be funded, by cash flowsthat emanate
from the alien reinsurers establishing the trust; and allow the superinten-
dent to limit the amount of these types of securitiesthat will be permittedin
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any reinsurer’s individual trust, with the maximum amount in any such
trust fund being 40 percent of the total required.

Text of proposed rule: Section 125.4(c)(2) of Part 125 is hereby amended
by adding a new subparagraph (iii) to read as follows:

(iii)(a@) Any security which is intended to meet the standard of
marketable securities as set forth in sub-paragraphs (i) or (ii) of this
paragraph and which isin any part funded, or obligated to bein any part
funded, by cash flows that emanate from the alien assuming insurer seek-
ing to establish the trust shall only be permitted if, in addition to meeting
the standards of Section 1404(a)(2):

(2) the Superintendent is notified by the alien assuming in-
surer at least thirty days prior to funding the trust with such a security and
such security is approved by the Superintendent;

(2) the issuer of such security is unaffiliated with the alien
assuming insurer establishing the trust;

(3) such security is rated A or higher (or the equivalent
thereto) by a securities rating agency recognized by the Superintendent;
and

(4) such security has a maturity date of less than 180 days.

(b) In no event shall securities, issued by one or more issuers,
meeting the conditions set forth in clause (a) of this subparagraph and held
in a trust fund established pursuant to this paragraph for each alien
insurer exceed the percentage approved by the Superintendent of the total
of the investmentsin each trust provided, however, that the Superintendent
shall not approve an amount that exceeds forty percent of such total
investments. The factors to be considered in determining the amount shall
include the creditworthiness, the liquidity and the structure of the securi-
ties.

Clause 125.4 (d)(1)(iv)(b) of Section 125 is hereby amended to read as
follows:

(b) (1) At least $50 million of the trusteed surplus shall bein
the types of investments set forth in paragraphs 1, 2, and 3 of Section
1402(b) of the New Y ork Insurance Law. Any other marketable securities
that make up the trust funds and the surplus shall be of the types set forthin
paragraphs 1, 2, 3, 8, and 10 of Insurance Law Section 1404(a) and foreign
investments complying with paragraph (3) of subdivision (c) of this sec-
tion. Letters of credit complying with clause (c) of this subparagraph may
be used to fund the remainder of the trust funds and the surplus;

(2)(i) Any security which isintended to meet the standard
of marketable securities of the type set forth in Section 1404(a)(2) and
which isin any part funded, or obligated to be in any part funded, by cash
flows that emanate from any members of the group seeking to otherwise
comply with the foregoing provisions shall only be permitted if, in addition
to meeting the standards of Section 1404(a)(2):

(A) the Superintendent is notified by the individual
member of the group at least thirty days prior to funding the trust with such
a security and such security is approved by the Superintendent;

(B) theissuer of such security is unaffiliated with mem-
bers of the group seeking to establish the trust;

(C) such security israted A or higher (or the equivalent
thereto) by a securities rating agency recognized by the Superintendent;
and

(D) such security has a maturity date of less than 180
days.

(i) In no event shall the securities, issued by one or more
issuers, meeting the conditions set forth in clause (a) of this subparagraph
and held in trust in any of the individual member’ s trust funds established
pursuant to this paragraph exceed the percentage approved by the Super-
intendent of the total of the investments in such member’s trust provided,
however, that the Superintendent shall not approve an amount that exceeds
forty percent of such total investments. The factors to be considered in
determining the amount shall include the creditworthiness, the liquidity
and the structure of the securities.

Text of proposed rule and any required statements and analyses may
be obtained from: Mike Barry, Insurance Department, 25 Beaver St.,
New York, NY 10004, (212) 480-5265, e-mail: mbarry @ins.state.ny.us
Data, views or arguments may be submitted to: Michael Moriarty,
Insurance Department, 25 Beaver St., New York, NY 10004, (212) 480-
5127, e-mail: mmoriart@ins.state.ny.us
Public comment will be received until: 60 days after publication of this
notice.
Regulatory Impact Statement

1. Statutory authority: Sections 201, 301, 307(a), 308, 1301(a)(14),
1301(c) and 1308 of the Insurance Law. Sections 201 and 301 authorize
the Superintendent to prescribe regulations interpreting the Insurance Law
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as well as effectuating any power granted to the Superintendent under the
Insurance Law and to prescribe forms or otherwise make regulations.
Section 307(a) requiresinsurers doing businessin the state to file an annual
statement, in aform and containing such matters as shall be prescribed by
the Superintendent, in the office of the Superintendent. Section 308 gives
the Superintendent authority to require authorized insurers to require the
filing of other reports relating to the insurer’s transactions, condition or
any matter connected therewith. Sections 1301(&)(14) and (c) and 1308
givethe Superintendent the authority to prescribe, by regulation, the condi-
tions under which a ceding insurer may be allowed credit, as an asset or as
a deduction from loss and unearned premium reserves, for reinsurance
recoverable from an assuming insurer not authorized in this state.

2. Legidlative objectives: Article 13 of the Insurance Law establishes
minimum standards for the assets of insurers, including when a ceding
insurer may take credit for reinsurance recoverable from an assuming
insurer not authorized in this state.

3. Needs and benefits: Regulation 20 [11 NY CRR 125.4(c)] provides
that an insurer ceding risk to an alien insurer (non-U.S. insurer) may only
reflect the benefit of that reinsurance if certain conditions are met. Regula-
tion 20 provides alien reinsurers with the means whereby they may secure
their United States obligations through the establishment of a multi-benefi-
ciary trust. The current regulation requires that funds held in such a trust
must be in the form of cash or readily marketable securities that meet
certain standards. These amendments establish standards and limitations
on such securities when they are of the type that are highly rated and are
funded, or obligated to be funded, by cash flows that emanate from agroup
of alien reinsurers establishing the trusts to meet the requirements of
Regulation 20. The limitations include a maximum allowance for such
securities. The Superintendent will establish the limitation, with the maxi-
mum for each alien assuming reinsurer (or each member of a group of
assuming reinsurers) not to exceed forty percent. While these types of
securities reduce the alien reinsurers* cost of capital and thus can increase
the availability of coverage for the licensed ceding insurer, such securities
are premised to a certain extent on the creditworthiness of the very alien
reinsurers seeking to establish the trust. Therefore it is prudent that these
securities be subjected to certain standards and limitations that are not
applicableto securities that are not premised on the creditworthiness of the
aien reinsurers. In development of this proposal, the Department con-
tacted representatives of non-U.S. reinsurers that may avail themselves of
this option and to representatives of U.S. reinsurers that compete with the
non-U.S. reinsurers. The non-U.S. reinsurers support these revisions as it
would provide them with a more cost efficient alternative to funding the
trust established under Regulation No. 20. They did not object to the
standards applied, although they did indicate aminimum of forty percentis
necessary to make this alternative more economically feasible. The De-
partment incorporated the ability of the Superintendent to go to a maxi-
mum limitation of forty percent, with the authority to impose a lower
limitation. This will provide an appropriate level of flexibility, while
allowing a more conservative safeguard if necessary. The U.S. reinsurers
oppose the change and recommend either prohibiting or severely limiting
the amount of these types of securities that can be used in the trust on the
basis that such securities are contrary to the requirement that they are
unaffiliated with the alien reinsurers and that, even if legally are unaffili-
ated, the high concentration of such assets in the trust fund does not meet
prudent diversification standards. The Department determined however,
that these changes are necessary to ensure the availability of reinsurance
for U.S. insurers. Furthermore, the proposal establishes standards, restric-
tions and approvals that were previously not required, thereby adding
safeguards and oversight by the Department.

4. Costs: This rule imposes no compliance costs on state or loca
governments. There will be no additional costs incurred by the Insurance
Department. There are also no additional costs for regulated parties.

5. Local government mandates: This rule does not impose any pro-
gram, service, duty or responsibility upon acity, town or village, or school
or firedistrict.

6. Paperwork: The aien reinsurer or an underwriting member of an
underwriting group availing itself of the aternative funding would be
required to notify the Superintendent at |east thirty days prior to depositing
the securities in the trust. The security and the amount to be deposited in
the trust must be approved by the Superintendent.

7. Duplication: Thisamendment will not duplicate any existing state or
federal rule.

8. Alternatives: The aternatives were to: (1) revise the regulation to
clearly prohibit the use of these alternative obligations which are premised
on the creditworthiness of the alien reinsurers establishing the trust, or (2)

not change the regulation and leave it unclear as to whether these types of
securities are currently permitted or not. The former would reduce a
legitimate alternative to the alien reinsurers for funding of the trust and the
latter would result in alien reinsurers being permitted to fund their entire
trust with such obligations since these securities meet the standards set
forth in the current regulation. The standards and limitations being pro-
posed provide additional security for the protection of the United States
insurers, and United States beneficiaries under reinsurance polices issued
by such alien insurers or members of underwriting groups.

9. Federal standards: There are no minimum standards of the federal
government for the same or similar subject areas.

10. Compliance schedule: It is expected that regulated parties will be
able to comply with this Part immediately.

Regulatory Flexibility Analysis

The Insurance Department finds that this amendment would not im-
pose reporting, recordkeeping or other requirements on small businesses
since the provisions of this Part apply only to authorized property/casualty
insurers, certain alien reinsurers and members of underwriting groups. The
Insurance Department has reviewed the filed Reports on Examination and
Annual Statements of authorized property/casualty insurers and the trust-
eed surplus of alien insurers subject to this anendment and believes that
none of them come within the definition of “small business’ contained in
section 102(8) of the State Administrative Procedure Act, because there
are none which are both independently owned and have under 100 employ-
ees.

This rule will al'so have no adverse economic impact on local govern-
ments and does not impose reporting, recordkeeping or other compliance
requirements on local governments. The basis for this finding is that this
rule is directed at insurance companies, none of which are local govern-
ments.

Rural Area Flexibility Analysis

1. Types and estimated numbers of rura areas. This amendment ap-
plies to property/casualty insurers licensed to do business in New York
State and seeking to take credit for reinsurance ceded to alien assuming
reinsurers or members of underwriting groups. It establishes certain re-
quirements for these insurers and reinsurers. The insurers do business in
every county in this state, including rural areas as defined under State
Administrative Procedure Act Section 102(13).

2. Reporting, recordkeeping and other compliance requirements, and
professional services: There is no additional paperwork required by the
regulated ceding insurance companies which may be based in rural areas.

3. Costs: This ruleimposes no additional costsfor regulated insurersin
rural areas.

4. Minimizing adverse impact: This amendment applies uniformly to
regulated parties that do business in both rural and nonrural areas of New
York State. This amendment does not impose any additional burden on
persons located in rura areas, and the Insurance Department does not
believe that it will have an adverse impact on rural areas.

5. Rura area participation: This agency action was included in the
Insurance Department’ s Regulatory Agendain June 2005.

Job Impact Statement

The proposed amendment should have no negative impact on jobs or
economic opportunitiesin New Y ork State. The amendment deals with the
standards to be applied in determining whether a licensed property/casu-
alty insurer may take credit for reinsurance ceded to an alien reinsurer or
members of underwriting groups. While licensed insurers may change
their choice of reinsurersto ensure that they receive credit for such reinsur-
ance, it will not change the licensed companies need to obtain such reinsur-
ance. Thus, there should be no negative impact on jobs or economic
opportunitiesin New Y ork State.

Office of Mental Health

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Mental Health Counselor, Marriage and Family Therapist, Crea-
tive Arts Therapist and Psychoanalyst

|.D. No. OMH-48-05-00002-P
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PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: This is a consensus rule making to amend sections
587.4, 589.4, 589.8, 593.4, 594.4 and 595.4 of Title 14 NYCRR.
Statutory authority: Mental Hygiene Law, sections 7.09(b) and 31.04(a)
Subject: Menta health counselor, marriage and family therapist, creative
arts therapist and psychoanalyst.

Purpose: To add definitions for new mental health practitioners.

Text of proposed rule: Subparagraph (ii) of Paragraph (2) of subdivision
(d) of Section 587.4 is amended to read as follows:

(i) Creative arts therapist is an individual who is currently li-
censed as a creative arts therapist by the New York Sate Education
Department or who has a master’s degree in a mental health field from a
program approved by the New York State Education Department and a
registration or certification by the American Art Therapy Association,
American Dance Therapy Association, National Association of Music
Therapy or American Association for Music Therapy.

Existing subparagraphs (iii), (iv), (v), (vi), (vii) and (viii) of Paragraph
(2) of subdivision (d) of Section 587.4 are renumbered (v), (vi), (vii), (viii),
(ix) and (x) and new subparagraphs (iii) and (iv) are added as follows:

(iii) Marriage and family therapist is an individual who is cur-
rently licensed as a marriage and family therapist by the New York Sate
Education Department.

(iv) Mental health counselor is an individual who is currently
licensed as a mental health counselor by the New York State Education
Department.

Existing subparagraphs (ix), (x), (xi), (xii) and (xiii) are renumbered
(x), (xi), (xii), (xiii) and (xiv) and anew subparagraph (ix) is added to read
asfollows:

(ix) Psychoanalyst is an individual who is currently licensed as a
psychoanalyst by the New York State Education Department.

Part 589 of 14 NY CRR is amended as follows:

Subdivision (c) of Section 589.4 is amended as follows:

Paragraph (2) is amended, paragraphs (3), (4), (5), (6) and (7) are
renumbered paragraphs (5), (6), (7), (8) and (9), paragraphs (8), (9), (10)
and (11) are renumbered (11), (12), (13) and (14) and new paragraphs (3),
(4) and (8) are added to read as follows:

(2) Crestive arts therapist is an individual who is currently licensed
as a creative arts therapist by the New York Sate Education Department
or who has a mental health field from a program approved by the New
Y ork State Education Department and aregistration or certification by the
American Art Therapy Association, American Dance Therapy Associa
tion, National Association of Music Therapy or American Association for
Music Therapy.

(3) Marriage and family therapist is an individua who is currently
licensed as a marriage and family therapist by the New Y ork State Educa-
tion Department.

(4) Mental hedlth counselor is an individual who is currently li-
censed as a mental health counselor by the New York State Education
Department.

(8) Psychoanalyst is an individual who is currently licensed as a
psychoanalyst by the New Y ork State Education Department.

Paragraph (1) of subdivision (d) of Section 589.8 is revised to amend
subparagraphs (x) and (xi) and to add new subparagraphs (xii), (xiii) and
(xiv), to read as follows:

(x) socia worker; [and]

(xi) therapeutic recreation specialist[.];

(xii) marriage and family therapist;

(xiii) mental health counselor; and

(xiv) psychoanalyst.

Part 593 is amended as follows:

Paragraph (2) of subdivision (a) of Section 593.4 isrevised to renumber
paragraphs (v) and (vi) as paragraphs (ix) and (x) and to add new
paragraphs (v), (vi), (vii) and (viii) to read as follows:

(v) acreative artstherapist who is currently licensed as a creative
arts therapist by the New York Sate Education Department; or

(vi) amarriage and family therapist who is currently licensed asa
marriage and family therapist by the New York Sate Education Depart-
ment; or

(vii) a mental health counselor who is currently licensed as a
mental health counselor by the New York State Education Department; or

(viii) a psychoanalyst who is currently licensed as a psychoana-
lyst by the New York State Education Department; or

(ix) an individual having education, experience and demonstrated
competence, as defined below:
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(a) amaster’s or bachelor’s degree in a human services related
field; or
(b) in residential programs serving adults:
(1) an associate's degree in a human services related field
and three years' experience in human services; or
(2) ahigh school degree and fiveyears' experiencein human
services; or

[(vi)] () other professional disciplines which receive the written
approval of the Office of Mental Health.

Part 594 is amended as follows:

Paragraph (9) of subdivision (a) of section 594.4 isrevised to renumber
paragraph (vi) as paragraph (x) and to add new paragraphs (vi), (vii), (viii)
and (ix) to read as follows:

(vi) a creative arts therapist who is currently licensed as a crea-
tive arts therapist by the Education Department; or

(vii) a marriage and family therapist who is currently licensed as
a marriage and family therapist by the Education Department; or

(viii) a mental health counselor who is currently licensed as a
mental health counselor by the Education Department; or

(ix) a psychoanalyst who is currently licensed as a psychoanalyst
by the Education Department; or

(X) other professional disciplines which receive the written ap-
proval of the Office of Mental Health.

Part 595 is amended as follows:

Paragraph (8) of subdivision (a) of section 595.4 isrevised to renumber
paragraphs (v) and (vi) as paragraphs (ix) and (x) and to add new
paragraphs (v), (vi), (vii) and (viii) to read as follows:

(v) acreative artstherapist who is currently licensed as a creative
arts therapist by the New York State Education Department;

(vi) amarriage and family therapist who is currently licensed asa
marriage and family therapist by the New York State Education Depart-
ment;

(vii) a mental health counselor who is currently licensed as a
mental health counselor by the New York Sate Education Department;

(viii) a psychoanalyst who is currently licensed as a psychoana-
lyst by the New York State Education Depar tment;

(ix) anindividual having education, experience and demonstrated
competence, as defined below:

(a) amaster’s or bachelor’s degree in a human services related
field;

(b) an associate’ s degree in a human services related field and
three years experience in human services,

(c) a high school degree and five years experience in human
services; or

[(vi)] () other professional disciplines which receive the written
approval of the Office of Mental Health.

Text of proposed rule and any required statements and analyses may
be obtained from: Dan Odell, Bureau of Palicy, Legislation and Regula-
tion, Office of Mental Health, 44 Holland Ave., Albany, NY 12229, (518)
473-6945, e-mail: dodell@omh.state.ny.us

Data, views or arguments may be submitted to: Same as above.

Public comment will be received until: 45 days after publication of this
notice.
Consensus Rule M aking Deter mination

No person is likely to object to this proposed rule making since it
merely conforms sections of regulations listed to requirements of a statute.
Chapter 676 of the Laws of 2002 established four new mental health
professions: Mental Health Counseling, Marriage and Family Therapy,
Creative Arts Therapy and Psychoanalysis by adding Article 163 to the
State Education Law. The requirement to hold avalid license or permit for
these four newly established mental health professions will be enforced by
the State Education Department starting January 1, 2006.

These amendments merely add definitions for the four new mental
health professions, that are consistent with Article 163 of the State Educa-
tion Law, to sections of regulations that define professional staff.

Job Impact Statement

It is evident from the nature of the proposed rulemaking, which merely
adds definitions of the four new mental health practitioners (mental health
counselor, marriage and family therapist, creative arts therapist and psy-
choanalyst) to the sections of regulations listed, that the proposed amend-
ments will not have a substantial adverse impact on jobs and employment
activities.
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Office of Mental Retardation
and Developmental Disabilities

EMERGENCY
RULE MAKING

Enrollment and Appealsin Medicare Prescription Drug Plans

|.D. No. MRD-48-05-00014-E
Filing No. 1365

Filing date: Nov. 15, 2005
Effectivedate: Nov. 15, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Addition of Subpart 635—11 and amendment of section
635-99.1 of Title 14 NYCRR.

Statutory authority: Mental Hygiene Law, sections 13.07(a), (c),
13.09(b) and 13.15(a)

Finding of necessity for emergency rule: Preservation of general wel-
fare.

Specific reasons underlying the finding of necessity: On January 1,
2006 Medicare beneficiaries, can voluntarily elect to have their prescrip-
tion drugs paid for under Medicare Part D. Certain individuals with both
Medicare and Medicaid benefits, known as dually eligible persons, will be
automatically enrolled in Medicare Part D. Medicaid will no longer pay for
prescription drugsfor dual eligible persons. However, unlike Medicaid and
traditional Medicare, benefits will be paid not by the government, but by
private companies, known as prescription drug plans. In order to receive
these benefits, a person must enroll in a prescription drug plan.

In New York there are many prescription drug plans for persons to
choose from. However, each plan hasits own formulary (alist of drugsthe
plan covers), participating pharmacies and other features. Formularies,
participating pharmacies and other features can vary from plan to plan.

Persons who are dually eligible are automatically enrolled in a pre-
scription drug plan, but assignment to aparticular plan is done on arandom
basis. A person could be enrolled in a plan that is not right for him or her.
For example, the plan could not cover the medications he or she needs, or
could use a pharmacy that isnot convenient for the person. In order to bein
aplanthat is better for theindividual, the person will have to change plans.

Beginning on November 15, 2005, Medicare beneficiaries can enroll in
prescription drug plans, and persons who are dua eligible can change
plans. Moreover, plans have exceptions and appeals processes whereby
people can request additional coverage and benefits. OMRDD does not
know how many people it serves are eligible for only Medicare. However,
there are approximately 39,500 dual eligible persons to whom this regula-
tion would apply.

This regulation authorizes certain people to make enrollment and ex-
ceptions and appeals decisions for consumers receiving services from
OMRDD or from an OMRDD regulated provider. Without the regulation,
these people could not enroll consumers in a prescription drug plan,
change plans for consumers or request that plans cover additional drugsfor
a consumer. Consumers would be left without a prescription drug plan or,
if dualy eligible, could be enrolled in plans that do not meet their needs.
Consumerswould then haveto pay for their prescriptionsthemselvesor, in
the case of consumers living in residential facilities certified by OMRDD,
the operator of the residentia facility would have to pay for the prescrip-
tions. The regulation needs to be effective on November 15 so that enroll-
ment changes and initia enrollments can take place for these consumers. If
the regulation were adopted through the regular rulemaking process, the
effective date would be after January 1, 2006, the effective date of the Part
D program. Some dual €eligible consumers would be enrolled in prescrip-
tion drug plansthat did not pay for their drugs and Medicare only consum-
erswould not be receiving Medicare Part D benefits at all.

Subject: Enrollment and appealsin Medicare prescription drug plans.
Purpose: Toidentify and authorize those parties who may enroll or act for
aperson who does not have the ability to enroll or act for herself or himsel f
in a Medicare prescription drug plan.
Text of emergency rule: e Add new Subpart 635-11 as follows:
Subpart 635-11 Enrollment in a Medicare prescription drug plan.
Section 635-11.1 Applicability and definitions.

(a) This subpart sets forth rules concerning who can enroll benefi-
ciaries in a Medicare Part D prescription drug plan or in a Medicare
Advantage Plan with prescription drug coverage, and who can pursue
grievances, complaints, exceptions and appeals in such plans. These rules
only concern beneficiaries who receive services which are operated, certi-
fied, authorized or funded by OMRDD.

(b) Definitions. As used in this subpart:

(1) “Act in the Part D review process’ means doing any of the
following within the Part D program:

(i) filing a grievance;

(ii) submitting a complaint to the quality improvement organiza-
tion;

(iii) requesting and obtaining a coverage determination (includ-
ing exception requests and requests for expedited procedures); and

(iv) filing and requesting appeals and dealing with any part of the
appeals process.

(2) “Enroll and enrollment” means enrollment in a PDP and dis-
enrollment froma PDP.

(3) “ Party” means someone or an entity or organization.

(4) “ PDP” means a prescription drug plan offered under the Medi-
care Part D program or a Medicare Advantage Plan that provides pre-
scription drug coverage offered under the Medicare Part D program.

Section 635-11.2 Enrollment and reviews for persons residing in a
residential facility operated or certified by OMRDD or a family care
home.

(a) If a person has the ability to choose a PDP, or to act in the Part D
review process, the person may enroll himself or herself or act in the Part
D review process for himself or herself, or may appoint another party to
enroll or act in the Part D review process for himor her.

(b) If a person lacks the ability to choose a PDP or to act in the Part D
review process, but has a guardian lawfully empowered to enroll him or
her in a PDP or to act in the Part D review process, the guardian may
enroll the person or act in the Part D process for the person or may
appoint another party to enroll or act in the Part D review process for him
or her.

(c) If a person is a minor and does not have a guardian lawfully
empowered to enroll him or her in a PDP or to act in the Part D review
process, a parent may enroll himor her or act inthe Part D review process
for the person, or may appoint another party to enroll or act in the Part D
review process for himor her.

(d) Inall other situations, the chief executive officer (CEO) (see section
635-99.1) of the agency operating the person’s residential facility or
sponsoring the family care home, or a designee of the CEO, may enroll the
person or act inthe Part D review process. The CEO or designee may also
enroll the person or act in the Part D review process when any party
specified in subdivisions (a)-(c) of this section who would otherwise enroll
or act in the Part D review process is unwilling or unavailable.

(1) If a CEO or designee enrolls a person, he or she shall give
written notice of such enrollment to the person’s correspondent or advo-
cate, and the person’s Medicaid service coordinator.

(2) Process to request a different PDP.

(i) A correspondent or advocate may request that the person be
enrolled in a different PDP. Such request must be in writing.

(ii) The agency or sponsoring agency shall consider the regquest
and, if it agrees with the request, the CEO or designee shall enroll the
person in the PDP requested and notify the advocate or correspondent of
the enrollment.

(iii) If the agency or sponsoring agency does not agree with the
request, the agency or sponsoring agency shall notify the correspondent or
advocate in writing of the disagreement. The notice shall also inform the
advocate or correspondent that he or she may appeal in writing to the
DDSO Director.

(iv) If the advocate or correspondent appeals in writing to the
DDSO Director, the DDSO Director shall review the request and relevant
information and shall decide whether to enroll the person in a different
PDP. Such decision shall be in writing and shall be sent to the correspon-
dent or advocate and agency or sponsoring agency.

(v) While a request is being considered, the person shall remain
enrolled inthe PDP selected by the CEO or designee, or ina PDP inwhich
the person is subsequently enrolled by the CEO or designee.

(3) Notwithstanding any other provision of this Title, if the person
enrollsin a PDP (or a parent, guardian or appointee enrolls him or her)
and the CEO or designee notifies the person, guardian, parent or ap-
pointee of the agency or sponsoring agency objection to the selection of the
PDP, the agency or sponsoring agency is not fiscally responsible for any
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excess costs that may be incurred, as a result of the selection of the PDP,
compared to the costs of the PDP that would have been selected by the
CEO or designee. The agency or sponsoring agency's written notification
of the objection must informthe person, guardian, parent or appointee that
the excess costs are not the responsibility of the agency or sponsoring
agency and that the person, guardian, parent or appointee (whoever
completed the enrollment) is responsible for the additional costs. Receipt
of the written notification must be documented.

Section 635-11.3 Enrollment and reviews for persons not residing in a
residential facility or a family care home.

(a) If a person has the ability to choose a PDP or to act in the Part D
review process, the person may enroll himself or herselfina PDP or actin
the Part D review process, or may appoint another party to enroll or actin
the Part D review process.

(b) If a person lacks the ability to choose a PDP or to act in the Part D
review process, but has a guardian lawfully empowered to enroll him or
her in a PDP or to act in the Part D review process, the guardian may
enroll the person in a PDP or act in the Part D review process or appoint
another party to enroll the person or act in the Part D review process.

(c) If the person is a minor and does not have a guardian lawfully
empowered to enroll himor her in a PDP or to act in the Part D review
process, a parent may enroll the person or act in the Part D review
process, or may appoint another party to enroll the person or act in the
Part D review process.

(d) In all other situations, or if any party specified in subdivisions (a)-
(c) of this section who would otherwise enroll the person or act in the Part
D review processis unwilling or unavailable, any of the following parties
may enroll the person, act in the Part D review process or appoint another
party to act in the Part D review process:

(1) an actively involved: spouse, parent, adult child, adult sibling,
adult family member or friend, an advocate or correspondent; or

(2) if none of the above are willing and available, the CEO (or
designee) of the agency providing service coordination for the person.

Section 635-11.4 Other responsibilities and rights of agencies and
sponsoring agencies regarding enrollment and reviews.

(a) No CEOQ, officer, designee or employee of an agency or sponsoring
agency shall solicit, accept or receive froma PDP, pharmacy or contrac-
tor of a PDP or pharmacy, for personal use or benefit (other than for the
personal use or benefit of the person being enrolled), any payment, dis-
count or other remuneration in consideration of, or asaresult of, enrolling
the personin a PDP.

(b) No CEO, officer, designee or employee of an agency or sponsoring
agency shall charge, accept or receive payment from the person, family or
anyone else for enrolling the person in a PDP, for providing advice and
assistance in choosing a PDP or for acting for the person in the Part D
review process.

(c) When a CEO or designee is authorized to act by this section or
appointed to act in the Part D review process for a person, the CEO or
designee may appoint a party outside of the agency to act in the Part D
review process for the person.

(d) When a CEO or designee enrolls a person he or she shall choose a
PDP based on the best interests of the person.

e Revisionsto § 635-99.1 Glossary

(c) Agency. The [“agent” or] “operator” of a facility, program or
service operated, [or] certified, authorized, or funded through contract by
OMRDD. In the case of State-operated facilities, the [B/][DDSO is consid-
ered to be the “agency”. [Certified] [f]Family care providers are not to be
considered an agency (also see “agency, sponsoring”).

(e) Agency, sponsoring. The administrator of one or more family care
homes. In the case of family care homes operated under State auspice, the
[B/IDDSO is considered to be the sponsoring agency.

Note: The following definitions are moved to the proper place in
aphabetical order and the rest of the subdivisions renumbered accord-
ingly.

(n) [B/] DDSO. The Developmental Disabilities Services Office is [T]
the local administrative unit[, responsible to the Division of Program
Operations of OMRDD, that has major responsibility for the planning and
development of community, residential and other program services. The B/
DDSO isresponsible for coordinating the service delivery system within a
particular service area, planning with community and provider agencies,
and ensuring that specific placement of individuals and program plans and
provider training programs are implemented. In New Y ork City thisunitis
called the Borough Developmental Services Office (BDSO); elsewherein
the State it is called the Developmental Disabilities Services Office
(DDSO).] of OMRDD. The governing body of the DDSO is the central
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office administration of OMRDD. The DDSO director isits chief executive
officer.

(o) Officer, chief executive. Someone designated by the gover ning body

(see section 635-99.1) with overall and ultimate responsibility for the
operation of services certified, authorized or funded through contract by
OMRDD, or his or her other designee for specific responsibilities and/or
equipment as specified in written agency/facility policy. In a DDSO, this
party isreferred to as the director.
This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt this emergency rule as a permanent rule and
will publish anotice of proposed rule making in the State Register at some
future date. The emergency rule will expire February 12, 2006.

Text of emergency ruleand any required statements and analyses may
be obtained from: Barbara Brundage, Director, Regulatory Affairs Unit,
Office of Mental Retardation and Developmental Disabilities, 44 Holland
Ave,, Albany, NY 12229, (518) 474-1830; e-mail: barbara.brundage@
omr.state.ny.us

Additional matter required by statute: Pursuant to the requirements of
the State Environmental Quality Review Act (SEQRA) and in accordance
with 14 NY CRR Part 622, OMRDD has on file a negative declaration with
respect to this action. Thus, consistent with the requirements of 6 NY CRR
Part 617, OMRDD, as lead agency, has determined that the action de-
scribed herein will not have asignificant effect on the environment, and an
environmental impact statement will not be prepared.

Regulatory Impact Statement

1. Statutory Authority:

a. Section 13.07(a) of the Mental Hygiene Law gives OMRDD respon-
sibility for assuring the development of comprehensive plans, programs
and services in the areas of prevention, care, treatment, habilitation, reha-
bilitation, vocational and other education and training of persons with
mental retardation and devel opmental disabilities.

b. Section 13.07(c) of the Mental Hygiene Law gives OMRDD respon-
sibility for seeing that persons with mental retardation and devel opmental
disabilities are provided with services, including care and treatment; that
such services are of high quality and effectiveness and that the personal
and civil rights of persons receiving such services are protected. This
section of the law also requires that the services provided seek to promote
and attain independence, inclusion, individuality and productivity for per-
sons with mental retardation and developmental disabilities.

¢. Section 13.09(b) of the Mental Hygiene Law requires the Commis-
sioner of OMRDD to adopt rules and regulations necessary and proper to
implement any matter under hisjurisdiction.

d. Section 13.15(a) of the Mental Hygiene Law requires the Commis-
sioner to establish, develop, coordinate and conduct programs and services
of prevention, care, treatment, rehabilitation and training for the benefit of
persons with mental retardation and developmental disabilities. This sec-
tion also requires the Commissioner to take all actions necessary, desirable
or proper to implement the purposes of the Mental Hygiene Law and to
carry out the purposes and objectives of OMRDD within available fund-
ing.

2. Legidative Objectives: The emergency amendments further the leg-
islative objectives embodied in sections 13.07(a), 13.07(c), 13.09(b) and
13.15(a) of the New York State Mental Hygiene Law by authorizing
parties other than guardians to act on behalf of the many adult consumers
served by OMRDD who do not have the capacity make decisions about the
Medicare prescription drug benefit and who do not have guardians. The
emergency amendments al so authorize other parties to pursue appeals and
other reviewsfor these consumers, so that their rightsin a prescription drug
plan will be protected.

3. Needs and Benefits: The new Medicare prescription drug program
will begin January 1, 2006. This program is also known as Medicare Part
D. Persons who are in Part D will have their prescription drugs paid for
through private insurance plans, known as prescription drug plans. Persons
who have Medicare must enroll in a prescription drug plan in order to
receive this benefit. However, persons who have Medicare and Medicaid
are automatically enrolled in a plan. These persons are known as dual
eligible persons.

Duad eligible persons will be randomly assigned to a prescription drug
plan. The formularies (lists of drugs each plan will cover), participating
pharmacies and other services can vary from plan to plan, so that the plan
to which abeneficiary israndomly assigned may not be the one best suited
to that person’s needs.

Unlike Medicare-only beneficiaries, dual eligible persons can change
prescription drug plans at any time. From November 15 to December 31,
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2005, dual eligible persons can change plans as often as they want. From
January 1, 2006 on, dual eligible persons can change plans once a month.

Prescription drug plans are required to have review processes. These
will alow persons to, for example, complain about the plan, request
payment for adrug not on the plan’s formulary, request alower co-pay for
adrug in a higher payment tier and appeal from any decision of the plan
that is not what the beneficiary requested.

Federal regulations and policy state that only certain persons can make
decisions about what prescription drug plan to choose and about pursuing a
review: the beneficiary, someone appointed by the beneficiary or someone
whom state law authorizes to act on behalf of a beneficiary. Federal
guidelines cite guardians as an exampl e of those whom state law authorizes
to act for abeneficiary.

There are approximately 39,500 consumerswho are dually eligible and
who receive services from OMRDD or from an OMRDD regulated pro-
vider. Many of these consumers are adults, do not have the capacity to
make decisions about the Medicare prescription drug benefit and do not
have guardians. OMRDD developed the new regulations to help these
consumers. These regulations serve as state law which will authorize other
people to act on behalf of these consumers, so that they can be enrolled in
the prescription drug plan that is right for them. These regulations also
serve as state law which will authorize other people to pursue appeals and
other reviewsfor these consumers, so that their rightsin a prescription drug
plan will be protected.

Specifically, if the personisover 18, without the ability to decide, does
not have aguardian and livesin aresidential facility, the agency operating
the residence can make the decisions. The executive director of the agency
has this decision making authority, but he or she can also designate some-
one else in the agency to make these decisions. If a guardian or parent is
supposed to make the decisions, but is unwilling or unavailable, the CEO
or designee of the residential agency decides.

For adult consumers living a home or on their own who do not have
the ability to make decisions about Part D, and who do not have aguardian,
any of the following can make Part D decisions: an actively involved
spouse, parent, adult child, adult sibling, adult family member, adult
friend, advocate or correspondent. If none of these people are available or
willing, the CEO (or designee) of the Medicaid Service Coordination
agency can choose.

November 15 is the first day that a dual eligible person can switch
plans. The emergency regulations allow the persons it authorizesto act on
abeneficiary’ s behalf to switch plans beginning on November 15.

4. Costs: OMRDD considers the emergency amendments to be cost
neutral. These emergency amendments may result in some cost savings.

a. Coststo Regulated Parties: No new costs are projected to be incurred
by the regulated parties due to the implementation and ongoing compli-
ance with emergency amendments. The emergency amendments may re-
sult in cost savings because those consumers receiving services from
OMRDD who are affected by the emergency amendments (or members of
their families) will not have to seek guardianship to participate in a pre-
scription drug plan or to switch to a more cost effective plan. In addition,
the provider of residential services may experience some cost savings
because the plan in which the dual eligible consumer is auto-enrolled may
result in higher costs to the provider than the plan in which the consumer is
enrolled through the mechanisms established by this regulation. Providers
are responsible for the costs of all necessary medications that are not
covered by a prescription drug plan or some other mechanism.

b. Coststo the Agency, the State and Local Governments: There are no
costs to local governmental units or any other special districts. New Y ork
State may also experience savings as a provider of state-operated resi-
dences (see above). Additionally, New York State and its local govern-
ments may experience a savings in the cost of court operations since the
emergency amendments make the guardianship process unnecessary for
many consumers.

5. Local Government Mandates: There are no new mandates on local
governmental units or any other specia districts.

6. Paperwork: There are minimal new paperwork requirements result-
ing from the regulations. If the residential agency chooses to enroll re-
sidents the agency is required to notify the advocate or correspondent of
the resident. On the other hand, paperwork associated with seeking guardi-
anship and making guardianship decisions is avoided, if guardianship is
necessary only to facilitate enrollment in a Medicare prescription drug
plan. Paperwork necessary to enroll beneficiaries and act in the Part D
review process would be necessary regardless of the promulgation of these
regulations.

To facilitate enrollment processes, OMRDD has devel oped new forms
that can be used to appoint someone to enroll the beneficiary. These
optional forms can assist consumers, guardians, parents and others who
seek to appoint someone else, and are available on the OMRDD website at
www.omr.state.ny.us.

7. Duplication: None.

8. Alternatives: If OMRDD did not promulgate the emergency amend-
ments, consumers receiving OMRDD services who are eligible for Medi-
care only, without the ability to choose a plan and without a guardian
would be unable to participatein the Medicare Part D program. Consumers
who are dually eligible and without the ability to choose the plan and
without a guardian would be unable to move from plans that did not meet
their needs, and possibly have to pay for medicines out-of-pocket (or have
their residential providers incur such expenses), and have to pursue time-
consuming exceptions and appeal sthat could be avoided by simply switch-
ing plans. Finaly, some families and other friends would have to obtain
guardianship for the sole purpose of enrolling the consumer in the plan that
was suited to his or her needs. OMRDD deems all these scenarios unac-
ceptable.

9. Federal Standards: The emergency amendments do exceed any mini-
mum standards of the Federal government.

10. Compliance Schedule: OMRDD intends to finalize the emergency
amendments as quickly as alowed by the requirements of SAPA.
Regulatory Flexibility Analysis

1. Effect on small businesses: These emergency amendments apply to
providers of OMRDD residential services and/or providers of Medicaid
Service Coordination (MSC), both State-operated and vol untary-operated.

OMRDD has determined, through areview of the certified cost reports,
that the voluntary not-for-profit organizations which operate the facilities
or provide MSC employ fewer than 100 employees at the discrete certified
or authorized sites, and would, therefore, be classified as small business.

The emergency amendments have been reviewed by OMRDD in light
of their impact on these small businesses and on local governments.
OMRDD has determined that these amendments will not cause undue
hardship to small business due to increased costs for additional services or
increased compliance requirements. The amendments result in no new
costs for these entities.

2. Compliance requirements: The emergency amendments require the
regulated parties to notify the consumer’s advocate (if applicable) and the
correspondent (if applicable) of the plan when the CEO or his or her
designee enrolls the consumer in a prescription plan or acts for aconsumer
in the process.

3. Professional services: No additional professional services are re-
quired as aresult of these emergency amendments. The amendments will
have no impact on the professional service needs of the local government.

4. Compliance costs: There are no costs to local governments.

5. Economic and technologica feasibility: The amendments do not
impose on regulated parties the use of any technological processes.

6. Minimizing adverse impact: These emergency amendments impose
no adverse economic impact on local governments.

7. Small business and local government participation: OMRDD con-
vened several task forces and committees concerning the implementation
of the new Federal Medicare Part D benefit, including a work group that
had as one of its specific charges the development of the emergency
amendments. Membership of the various groups included providers of
services, both State and voluntary-operated, provider association repre-
sentatives, family members of consumers and other advocates for persons
with developmental disabilities. Several of the task forces, committees and
sub-committees will continue to meet to oversee the Part D implementa-
tion through out 2006.

Presentations and ongoing discussions has occurred with the Commis-
sioner’s Advisory Council on Family Care and the Statewide Committee
on Family Support Services and a so with the Part D task force (mentioned
above) that helped develop this regulation. A series of informational mail-
ings and frequent e-mail updates regarding Part D generally have been sent
to affected providers beginning in June 2005. An instructional mailing,
specific to the emergency amendments was sent on October 25, 2005 to
1,208 affected and/or interested parties. OMRDD has also posted relevant
information on its website at www.omr.state.ny.us.

Rural Area Flexibility Analysis

A Rura Area Flexibility Analysis for the emergency amendments has not
been submitted. OMRDD has determined that the amendments will not
impose any adverse impact, reporting, recordkeeping, or other compliance
requirements on public or private entities in rural areas. The emergency
amendments identify and authorize those parties who may enroll or act for
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aperson who does not have the ability to enroll or act for herself or himself
in a Medicare prescription drug plan.

Job Impact Statement

A Job Impact Statement is not submitted because the amendment will not
have an adverse impact on existing jobs or employment opportunities. The
emergency amendments identify and authorize those parties who may
enroll or act for a person who does not have the ability to enroll or act for
herself or himself in a Medicare prescription drug plan.

Public Service Commission

NOTICE OF ADOPTION

Litigation Costs by United Water New Rochelle, Inc.

|.D. No. PSC-13-05-00018-A
Filing date: Nov. 9, 2005
Effective date: Nov. 9, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on Oct. 27, 2005, adopted an order in
Case 05-W-0193 approving the request of United Water New Rochelle,
Inc. (UWNR), with modifications, to defer and amortize expenses related
to litigation.

Statutory authority: Public Service Law, sections 89-b(1) and 89-c(7)
Subject: Deferra of expenses.

Purpose: To approve UWNR's request to defer and recover litigation
expenses.

Substance of final rule: The Commission approved the petition of the
United Water New Rochelle (UWNR), with modifications, and permitted
UWNR to defer expenses related to litigating the sales tax assessment and
excess water usage charges by New York State Department of Tax and
Finance and New Y ork City Water Board, subject to the terms and condi-
tions set forth in the order.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th FI., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by caling (518) 474-2500. An IRS
employer 1D no. or social security no. is required from firms or personsto
be billed 25 cents per page. Please use tracking number found on last line
of noticein requests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(05-W-0193SA1)

NOTICE OF ADOPTION

Complaint by Home Depot U.SA., Inc. and Linens 'n Things
Against Independent Water Works, Inc.

I.D. No. PSC-27-05-00020-A

Filing date: Nov. 9, 2005

Effective date: Nov. 9, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on Oct. 27, 2005, adopted an order in
Case 05-W-0722 approving the petition of the Town of North Greenbush,
Rensselaer County, to acquire the water system of the High Meadows
Water Company, Inc.

Statutory authority: Public Service Law, section 89(h)

Subject: Acquisition of awater system.

Purpose: To approve the acquisition of a water system by the Town of
North Greenbush.

Substance of final rule: The Commission approved the petition of the
Town of North Greenbush, Rensselaer County, to acquire the water system
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of the High Meadows Water Company, Inc., subject to the terms and
conditions set forth in the order.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th FI., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by caling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or persons to
be billed 25 cents per page. Please use tracking number found on last line
of noticein requests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(05-W-0722SA1)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Petition for Rehearing and/or Clarification of the Order Approv-
ing Gas Cost Incentive Mechanism Methodology by New York
State Electric & Gas Corporation

I.D. No. PSC-48-05-00009-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: The Public Service Commission is considering whether
to grant a petition for rehearing and/or clarification by New York State
Electric & Gas Corporation of the order approving gas cost incentive
mechanism methodology, issued Oct. 7, 2005, and if granted, to consider
revisions to the accounting treatment set forth in the order.

Statutory authority: Public Service Law, sections 2, 5, 65 and 66
Subject: Consideration of a petition for rehearing and/or clarification and
possible reconsideration of the accounting treatment in the order approving
gas cost incentive mechanism methodology, issued Oct. 7, 2005.
Purpose: To grant New York State Electric & Gas Corporation’s petition
for rehearing and/or clarification and revise the accounting treatment set
forth in the order approving gas cost incentive mechanism methodology,
issued Oct. 7, 2005.

Substance of proposed rule: The Public Service Commission (Commis-
sion) is considering whether to grant a petition for rehearing and/or clarifi-
cation by New York State Electric & Gas Corporation (NY SEG) of the
Order Approving Gas Cost Incentive Mechanism Methodology, issued
October 7,2005. If the Commission grants the petition, it will consider
NYSEG's claim that some of the gas cost savings have already been
credited to customers, and its request that the accounting treatment speci-
fied in the Order should be correspondingly modified.

Text of proposed rule and any required statements and analyses may
be obtained by filing a Document Request Form (F-96) located on our
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:
Central Operations, Public Service Commission, Bldg. 3, Empire State
Plaza, Albany, NY 12223-1350, (518) 474-2500

Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
bany, NY 12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.

Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(01-G-1668SA9)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Implementation of the Phase Il LIRA Program by National Fuel
Gas Distribution Company

I.D. No. PSC-48-05-00010-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
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Proposed action: The Public Service Commission is considering whether
to approve or reject, in whole or in part, a proposal of National Fuel Gas
Distribution Company regarding the implementation of the phase Il low
income residential assistance proposa (LIRA) as provided for in the rate
plan adopted by the commission in Case 04-G-1047.

Statutory authority: Public Service Law, sections 4(1), 65(1), 66(1) and
@

Subject: Implementation of the Phase Il LIRA Program for National Fuel
Gas Distribution Company.

Purpose: To adopt arevised low-income program for National Fuel Gas
Distribution Company.

Substance of proposed rule: The Public Service Commission is consid-
ering whether to approve, modify or reject, in whole or in part, a proposal
of National Fuel Gas Distribution Company regarding the implementation
of the Phase Il Low Income Residential Assistance Proposal (LIRA) as
provided for in the Rate Plan adopted by the Commission in Case 04-G-
1047.

Text of proposed rule and any required statements and analyses may
be obtained by filing a Document Request Form (F-96) located on our
website http.//www.dps.state.ny.us/f96dir.htm. For questions, contact:
Central Operations, Public Service Commission, Bldg. 3, Empire State
Plaza, Albany, NY 12223-1350, (518) 474-2500

Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
bany, NY 12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.

Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(04-G-1047SA2)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

M odification of Long-Term I ndebtedness by Chautauqua Utilities,
Inc.

I.D. No. PSC-48-05-00011-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:

Proposed action: The Public Service Commission is considering whether
to approve or reject, inwhole or in part, or modify apetition filed on behalf
of Chautauqua Utilities, Inc. (CUI) for authority to modify certain terms of
its indebtedness.

Statutory authority: Public Service Law, sections 4(1) and 69

Subject: Reguest of CUI for modification of long-term indebtedness ap-
proval.

Purpose: To consider CUI's request for modification of long-term in-
debtedness approval.

Substance of proposed rule: By petition filed November 1, 2005 (and
supplemented on November 15, 2005), Chautaugua Utilities, Inc. seeks
authority to extend a loan authorization (in the amount of $680,000.00)
with the Chautauqua County Industrial Development Agency and the New
Y ork Job Development Authority through March 30, 2006, or if necessary
to alater date mutually agreed to by the parties. It also seeks authority to
modify the previously-given approval for a promissory note with the
Manufacturers and Traders Trust Company from $340,000.00 to
$350,000.00. The debt will be used to construct the natural gas distribution
system in the Town of North Harmony, Chautaugua County, New Y ork.

Text of proposed rule and any required statements and analyses may
be obtained by filing a Document Request Form (F-96) located on our
website http.//www.dps.state.ny.us/f96dir.htm. For questions, contact:
Central Operations, Public Service Commission, Bldg. 3, Empire State
Plaza, Albany, NY 12223-1350, (518) 474-2500

Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
bany, NY 12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.

Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(04-G-0576SA2)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Waiver of Filing Requirementsin Article VII Proceedings by Con-
solidated Edison Company of New York Inc.

I.D. No. PSC-48-05-00012-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: Consideration of Consolidated Edison Company of
New York Inc.’s request for waivers of 16 NY CRR sections 86.3(a)(1)(i);
(iii); (8(2); (b)(2); 86.6(b) and (c) and 88.4(a)(4) in its application for a
certificate of environmental compatibility and public need for the con-
struction and operation of the Cedar Street Project.

Statutory authority: Public Service Law, section 4(1) and 122(1)
Subject: Filing requirementsin article V11 proceedings concerning maps,
drawings, explanations, descriptions and studies.

Purpose: To determine whether the appropriate filing requirements are
met without imposing any undue burdens.

Substance of proposed rule: The Commission is considering a request
from the Consolidated Edison Company of New Y ork, Inc. (Consolidated
Edison) for waivers of certain filing requirements of the Commission’s
rules. Specifically, Consolidated Edison seeks waivers of 16 NYCRR
88 86.3(a)(1)(i); 86.3(a)(1)(iii); 86.3(a)(2); 86.3(b)(2); 86.6(b) and (c); and
88.4(a)(4). These provisions address various maps, drawings, explana-
tions, descriptions and studies that are to accompany an application for a
Certificate of Environmental Compatibility and Public Need. Consolidated
Edison is seeking a Certificate to construct and operate a three-mile long,
138 kV underground electric transmission facility from the Washington
Street Substation in the City of Mount Vernon, Westchester County, to the
Cedar Street Substation in the City of New Rochelle.

Text of proposed rule and any required statements and analyses may
be obtained by filing a Document Request Form (F-96) located on our
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:
Central Operations, Public Service Commission, Bldg. 3, Empire State
Plaza, Albany, NY 12223-1350, (518) 474-2500

Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
bany, NY 12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.

Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(05-T-1369SA1)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Water Rates and Char ges by Grandview Waterworks Corp.
|.D. No. PSC-48-05-00013-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: The Public Service Commission is considering tariff
revisions filed by Grandview Waterworks Corp. to make various changes
in the rates, charges, rules and regulations contained in its tariff schedule,
P.S.C. No. 2— Water, to become effective May 1, 2006.

Statutory authority: Public Service Law, section 89-c(10)

Subject: Water rates and charges.

Purpose: For approval to increase Grandview Waterworks Corp.’ sannual
revenues by about $49,252 or 140 percent.

Substance of proposed rule: On November 9, 2005, Grandview Water-
works Corp. (Grandview or the company) filed to become effective May
1, 2006, Leaf No. 12, Revision 3toitselectronic tariff schedule, P.S.C. No.
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2 - Water. Grandview is requesting to increase its annual operating reve-
nues by $49,252 or 140%. The company provides metered water to ap-
proximately 118 customers in two real estate developments known as
Grandview Country Estates and The Willows, located in the Town of
Kinderhook, Columbia County. The company proposes to increase its
quarterly minimum charge for the first 10,000 gallons or less from $69.13
to $103.69 and its usage charge from $4.93 per thousand gallons to $8.63.
Grandview’s tariff, aong with its proposed changes, is available on the
Commission’s Home Page on the World Wide Web (www.dps.state.ny.us
located under Commission Documents). The Commission may approve or
reject, in whole or in part, or modify the company’s petition.

Text of proposed rule and any required statements and analyses may
be obtained by filing a Document Request Form (F-96) located on our
website http://www.dps.state.ny.us/fo6dir.htm. For questions, contact:
Central Operations, Public Service Commission, Bldg. 3, Empire State
Plaza, Albany, NY 12223-1350, (518) 474-2500

Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
bany, NY 12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.

Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(05-W-1416SA1)

State University of New York

NOTICE OF ADOPTION

State Basic Financial Assistance for Operating Expenses of Com-
munity Colleges

1.D. No. SUN-34-05-00004-A
Filing No. 1364

Filing date: Nov. 15, 2005
Effectivedate: Nov. 30, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of section 602.8(c) of Title 8 NYCRR.
Statutory authority: Education Law, sections 355(1)(c) and 6304(1)(b);
and L. 2002, chs. 53 and 83

Subject: State basic financial assistance for operating expenses of com-
munity colleges under the program of the State University of New Y ork
and the City University of New Y ork.

Purpose: To modify the existing limitations formulafor basic State finan-
cia assistance for operating expenses of community colleges of the State
University and the City University of New Y ork in order to conform to the
provisions of the Education Law and the 2005-2006 Budget Bill.

Text or summary was published in the notice of proposed rule making,
I.D. No. SUN-34-05-00004-P, Issue of August 24, 2005.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be
obtained from: Dona S. Bulluck, State University of New York, State
University Plaza, Albany, NY 12246, (518) 443-5400, e-mail:
Dona.Bulluck@suny.edu

Assessment of Public Comment

The agency received no public comment.
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