
RULE MAKING
ACTIVITIES

Assessment of Public CommentEach rule making is identified by an I.D. No., which consists
The agency received no public comment.of 13 characters. For example, the I.D. No. AAM-01-96-

00001-E indicates the following: NOTICE OF ADOPTION
AAM -the abbreviation to identify the adopting agency Jurisdictional Classification
01 -the State Register issue number

I.D. No. CVS-26-05-00003-A
96 -the year Filing No. 1035
00001 -the Department of State number, assigned upon re- Filing date: Sept. 12, 2005

ceipt of notice Effective date: Sept. 28, 2005

E -Emergency Rule Making—permanent action not PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
intended (This character could also be: A for Adop- cedure Act, NOTICE is hereby given of the following action:
tion; P for Proposed Rule Making; RP for Revised Action taken: Amendment of Appendix(es) 1 of Title 4 NYCRR.
Rule Making; EP for a combined Emergency and Statutory authority: Civil Service Law, section 6(1)
Proposed Rule Making; EA for an Emergency Rule Subject: Jurisdictional classification.
Making that is permanent and does not expire 90 Purpose: To classify positions in the exempt class in the Executive De-

partment.days after filing; or C for first Continuation.)
Text was published in the notice of proposed rule making, I.D. No.

Italics contained in text denote new material. Brackets indi- CVS-26-05-00003-P, Issue of June 29, 2005.
cate material to be deleted. Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Shirley LaPlante, Department of
Civil Service, State Campus, Albany, NY 12239, (518) 457-6210, e-mail:
sjl@cs.state.ny.us

Assessment of Public Comment
The agency received no public comment.Department of Civil Service

NOTICE OF ADOPTION

NOTICE OF ADOPTION Jurisdictional Classification

I.D. No. CVS-26-05-00004-AProbationary Terms
Filing No. 1036I.D. No. CVS-25-05-00001-A
Filing date: Sept. 12, 2005Filing No. 1031
Effective date: Sept. 28, 2005Filing date: Sept. 7, 2005

Effective date: Sept. 28, 2005 PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-

cedure Act, NOTICE is hereby given of the following action: Action taken: Amendment of Appendix(es) 1 of Title 4 NYCRR.
Action taken: Amendment of section 4.5(b)(1) of Title 4 NYCRR. Statutory authority: Civil Service Law, section 6(1)
Statutory authority: Civil Service Law, section 63(2) Subject: Jurisdictional classification.
Subject: Probationary terms for positions of University Police Officer 1 Purpose: To classify a position in the exempt class in the Executive
and University Police Officer 1 (Spanish Language). Department.
Purpose: To provide for a probationary term for positions of University Text was published in the notice of proposed rule making, I.D. No.
Police Officer 1 and University Police Officers 1 (Spanish Language) of no CVS-26-05-00004-P, Issue of June 29, 2005.
less than 52 weeks nor more than 78 weeks.

Final rule compared with proposed rule: No changes.Text or summary was published in the notice of proposed rule making,
Text of rule may be obtained from: Shirley LaPlante, Department ofI.D. No. CVS-25-05-00001-P, Issue of June 22, 2005.
Civil Service, State Campus, Albany, NY 12239, (518) 457-6210, e-mail:Final rule as compared with last published rule: No changes.
sjl@cs.state.ny.usText of rule and any required statements and analyses may be
Assessment of Public Commentobtained from: Shirley LaPlante, Department of Civil Service, State

Campus, Albany, NY 12239, (518) 457-6210, e-mail: sjl@cs.state.ny.us The agency received no public comment.
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Education DepartmentDepartment of Correctional
Services

EMERGENCY
RULE MAKING

Special Act School DistrictsNOTICE OF ADOPTION
I.D. No. EDU-25-05-00003-E
Filing No. 1043Inmate Correspondence Program
Filing date: Sept. 13, 2005

I.D. No. COR-27-05-00006-A Effective date: Sept. 13, 2005
Filing No. 1032

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
Filing date: Sept. 8, 2005 cedure Act, NOTICE is hereby given of the following action:
Effective date: Sept. 28, 2005 Action taken: Addition of Part 105 to Title 8 NYCRR.

Statutory authority: Education Law, sections 101 (not subdivided), 207
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- (not subdivided), 305(1) and (2), 308 (not subdivided) and 309 (not subdi-
cedure Act, NOTICE is hereby given of the following action: vided); and L. 2004, chs. 628, 629

Finding of necessity for emergency rule: Preservation of general wel-Action taken: Amendment of sections 720.3(a)(1), 720.4(c) and
fare.720.6(d)(2) of Title 7 NYCRR.
Specific reasons underlying the finding of necessity: The proposed ruleStatutory authority: Correction Law, section 112 is necessary to implement Chapters 628 and 629 of the Laws of 2004 by
adding a new Part 105 that establishes requirements for the appointment bySubject: Inmate Correspondence Program.
the Commissioner of two public members to the board of education of each

Purpose: To update provisions on the negative correspondence list, on special act school district. Proposed section 105.1 provides for definitions
receipt of printed or photcopied legal papers and on withdrawal of authori- of terms used in the new Part. Proposed section 105.2 establishes eligibility
zation for inmate-to-inmate correspondence. requirements for appointment as a public member. Proposed section 105.3

establishes appointment procedures, term lengths, procedures to fill vacan-Text or summary was published in the notice of proposed rule making,
cies, and provides that public members, upon appointment, shall have allI.D. No. COR-27-05-00006-P, Issue of July 6, 2005.
the rights, privileges, powers, duties and responsibilities of members of the

Final rule as compared with last published rule: No changes. board of education of a union free school district.
The proposed amendment was adopted as a permanent rule at theText of rule and any required statements and analyses may be

September 8-9, 2005 meeting of the Board of Regents, which is the firstobtained from: Anthony J. Annucci, Deputy Commissioner and Counsel,
scheduled meeting after expiration of the 45-day public comment periodDepartment of Correctional Services, Bldg. 2, State Campus, Albany, NY
mandated by the State Administrative Procedure Act. Pursuant to SAPA12226-2050, (518) 457-4951
section 202(5), the permanent adoption cannot become effective until after

Assessment of Public Comment its publication in the State Register on September 29, 2005. However,
delaying until that date the implementation of the process to appoint publicComment
members to the boards of education of special act school districts will

It is unclear what type of showing is necessary in order to prove that the adversely affect special act boards of education by resulting in the appoint-
legal papers cannot be obtained via the facility law library or through ment of their public members in October or possibly later in the 2005-2006
privileged correspondence (e.g., from a court, attorney, or the New York school year.
State Law Library). Making such a showing may create serious problems Emergency action to adopt the proposed amendment is necessary for
considering time constraints associated with many legal matters. This the preservation of the general welfare in order to immediately establish a
requirement should be removed. process for the appointment of qualified public members to boards of

Response education of each special act school district, so that they may timely
assume their duties during the 2005-2006 school year, and thereby ensureThe proposed rule only requires the inmate to “state why” the legal
public accountability for educational services and use of public funds,papers cannot be obtained via the facility law library or privileged corre-
consistent with Chapters 628 and 629 of the Laws of 2004. spondence. Of course, the validity of the stated reason can be assessed and
Subject: Composition of boards of education of Special Act school dis-the Superintendent may, if the stated reason appears to be erroneous or
tricts.implausible, request additional information. This requirement was created
Purpose: To establish procedures for the appointment by the Commis-to limit the administrative burden and accompanying security risks associ-
sioner of Education of public members to the board of education of eachated with the processing of correspondence that includes a large number of
Special Act school district.printed pages within a single piece of regular correspondence to those

circumstances where the inmate does not have a ready alternative means of Text of emergency rule: Part 105 of the Regulations of the Commis-
obtaining the legal papers. sioner of Education is added, effective September 13, 2005, as follows:

PART 105Comment
APPOINTMENT OF PUBLIC MEMBERS OF BOARDS OF EDUCA-

The proposed rule does not provide criteria to determine whether the TION OF SPECIAL ACT SCHOOL DISTRICTS
requested papers are specifically related to the inmate’s current legal

§ 105.1 Definitions. Except as otherwise provided herein, as used inmatter. Cases with similar facts and issues should be included.
this Part, the following terms shall have the following meanings:

Comment (a) Board of education means the board of education of a special act
school district.Inmates generally have access to relevant case law within the compre-

(b) Child care agency means an authorized agency, as defined inhensive collection of legal materials, especially case law reporters, availa-
subdivision 1 of section 4001 of the Education Law that operates a childble in most inmate law libraries and the New York State Law Library.
care institution affiliated with a special act school district.Additionally, the regulation does provide examples of legal papers specifi-

(c) Public member means a member of a board of education appointedcally related to an inmate’s current legal matter. Finally, Superintendents
by the Commissioner pursuant to this Part.and their staff have the ability to consult, at any time, with Department

counsel regarding the proper implementation of this or any other aspect of (d) Special act school district means a special act school district as
the proposed rule. defined in subdivision 8 of section 4001 of the Education Law.
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(e) Supervisory district means the supervisory district of a board of Text of emergency rule and any required statements and analyses may
cooperative educational services established pursuant to section 2201 of be obtained from: Anne Marie Koschnick, Legal Assistant, Office of
the Education Law. Counsel, Education Department, Albany, NY 12234, (518) 473-8296, e-

mail: legal@mail.nysed.gov§ 105.2 Eligibility for appointment as public member. (a) Any person
shall be eligible to apply for appointment by the Commissioner as a public Regulatory Impact Statement
member who: STATUTORY AUTHORITY:

(i) is eligible to vote in a general election; Education Law section 101 continues the existence of the Education
(ii) is a resident of a component school district of the supervisory Department, with the Board of Regents at its head, and authorizes the

district in which the special act school district is located, of a contiguous Regents to appoint the Commissioner of Education as the chief administra-
supervisory district or of a school district that is not a component school tive officer of the Department, which is charged with the general manage-
district of any supervisory district but is contiguous to a component school ment and supervision of public schools and the educational work of the
district of the supervisory district in which the special act school district is State.
located; Education Law section 207 authorizes the Regents and the Commis-

(iii) submits a letter of intent to the department, in the manner and by sioner to adopt rules and regulations to carry out the laws of the State
the date prescribed by the Commissioner, that specifies the boards of regarding education and the functions and duties conferred on the Depart-
education to which he or she is seeking appointment, with a resume and an ment by law.
application in a form and containing such information as the Commis- Education Law section 305(1) and (2) provide that the Commissioner,
sioner may prescribe; and as chief executive officer of the State system of education and of the Board

(iv) is not disqualified from serving as a public member under of Regents, shall have general supervision over all schools and institutions
subdivision (b) of this section. subject to the provisions of the Education Law, or of any statute relating to

(b) A person shall be disqualified from serving as a public member of a education, and authorizes the Commissioner to enforce laws relating to the
special act school district if he or she: educational system and to execute the Regents’ educational policies. Sec-

(i) is an officer or employee of the child care agency that appoints tion 305(20) provides that the Commissioner shall have and execute such
members to the board of education of the special act school district; further powers and duties as he shall be charged with by the Regents.

(ii) serves as an officer or employee of the special act school district Education Law section 308 authorizes the Commissioner to enforce
other than as a public member; and give effect to any provision in the Education Law or in any other

general or special law pertaining to the school system of the State or any(ii) has a prohibited interest in a contract with the special act school
rule or direction of the Regents.district within the meaning of Article 18 of the General Municipal Law;

Education Law section 309 charges the Commissioner with the general(iii) is an officer or employee of a school district, or a board of
supervision of boards of education and their management and conduct ofcooperative educational services, or a public agency as defined in subdivi-
all departments of education.sion 6 of section 4001 of the Education Law that contracts with the special

act school district; or Chapter 628 of the Laws of 2004, as amended by Chapter 629 of the
Laws of 2004, requires the Commissioner of Education to appoint, pursu-(iv) is an officer or employee of an employee organization that
ant to regulations promulgated by the Commissioner, two public membersrepresents employees of the special act school district pursuant to article
to the board of education of each special act school district for four-year14 of the Civil Service Law or its parent employee organization.
terms, from candidates that submit a letter of intent to the Department.(c) In appointing public members, preference shall be given to eligible

persons with one or more of the following characteristics: LEGISLATIVE OBJECTIVES:
(i) a background and experience in corporate or school finance; The proposed rule is consistent with the above statutory authority and

is necessary to implement Chapters 628 and 629 of the Laws of 2004.(ii) experience as a member of the governing board of an education
corporation, another not-for-profit corporation or a school district; and/ NEEDS AND BENEFITS:
or The proposed rule is necessary to implement Chapters 628 and 629 of

(iii) a background in the education or treatment of troubled youth. the Laws of 2004 by adding a new Part 105 that establishes requirements
for the appointment by the Commissioner of two public members to the§ 105.3 Appointment of public members. (a) The Commissioner shall
board of education of each special act school district. Proposed sectionappoint two public members to the board of education of each special act
105.1 provides for definitions of terms used in the new Part. Proposedschool district pursuant to the provisions of this Part. Appointments shall
section 105.2 establishes eligibility requirements for appointment as abe made from candidates recommended by a regional interview team
public member. Proposed section 105.3 establishes appointment proce-appointed by the Commissioner. A district superintendent of schools shall
dures, term lengths, procedures to fill vacancies, and provides that publiccoordinate the activities of the team. Such regional interview team may
members, upon appointment, shall have all the rights, privileges, powers,include, but need not be limited to, a duly licensed certified public account-
duties and responsibilities of members of the board of education of a unionant or public accountant and individuals recommended by organizations
free school district.representing superintendents of schools, boards of education, teachers,

and individuals with disabilities and/or parents of individuals with disabil- Consistent with Chapters 628 and 629 of the Laws of 2004, the pro-
ities. posed rule will provide for the appointment of qualified public members to

boards of education of each special act school district to ensure public(b) The full term of office of a public member shall be 4 school years,
accountability for educational services and use of public funds.provided that the public members initially appointed in the 2005-06 school

year shall be appointed for the balance of the term commencing on July 1, COSTS:
2005 and ending on June 30, 2009, and provided further that after such (a) Costs to the State: none.
initial appointments, the term of public members may be changed in (b) Costs to local government: none.
accordance with subdivision 3 of section 2105 of the Education Law upon (c) Cost to private regulated parties: none.
at least sixty days advance notice to the Commissioner. (d) Cost to regulating agency for implementation and continued admin-

(c) In the event a public member vacates his or her office during its istration of this rule: the proposed rule is necessary to implement Chapters
term pursuant to section 2112 of the Education Law, the Commissioner 628 and 629 of the Laws of 2004 and will not impose any costs beyond
may appoint an eligible person in the manner prescribed in this section for those inherent in such statutes. It is anticipated that any implementation
the remaining balance of the term of office or may fill such position by costs will be absorbed using existing staff and resources.
appointment for a full term commencing on July 1 next succeeding the date LOCAL GOVERNMENT MANDATES:
on which the vacancy occurred. The proposed rule does not impose any additional program, service,

(d) Upon appointment, the public members shall have all the rights, duty or responsibility on school districts or other local governments. Con-
privileges, powers, duties and responsibilities of members of the board of sistent with Chapters 628 and 629 of the Laws of 2004, the proposed rule
education of a union free school district under the Education Law and establishes requirements for the appointment by the Commissioner of two
other laws pertaining to such school districts. public members to the board of education of each special act school
This notice is intended to serve only as a notice of emergency adoption. district. Proposed section 105.1 provides for definitions of terms used in
This agency intends to adopt the provisions of this emergency rule as a the new Part. Proposed section 105.2 establishes eligibility requirements
permanent rule, having previously published a notice of proposed rule for appointment as a public member. Proposed section 105.3 establishes
making, I.D. No. EDU-25-05-00003-P, Issue of June 22, 2005. The emer- appointment procedures, term lengths, procedures to fill vacancies, and
gency rule will expire December 11, 2005. provides that public members, upon appointment, shall have all the rights,
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privileges, powers, duties and responsibilities of members of the board of free school district. An eligible person, as described in proposed section
education of a union free school district. The Commissioner shall appoint 105.2, may submit a letter of intent to the State Education Department, in
two public members to the board of education of each special act school the manner and by a date prescribed by the Commissioner, that specifies
district. Appointment shall be made from candidates recommended by a the boards of education to which he or she is seeking appointment as a
regional interview team appointed by the Commissioner. A district super- public member, with a resume and an application in a form and containing
intendent of schools shall coordinate the activities of the team. such information as the Commissioner may prescribe. The Commissioner

shall appoint two public members to the board of education of each specialPAPERWORK:
act school district. Appointment shall be made from candidates recom-An eligible person, as described in proposed section 105.2, may submit
mended by a regional interview team appointed by the Commissioner. Aa letter of intent to the State Education Department, in the manner and by a
district superintendent of schools shall coordinate the activities of thedate prescribed by the Commissioner, that specifies the boards of educa-
team.tion to which he or she is seeking appointment as a public member, with a

PROFESSIONAL SERVICES:resume and an application in a form and containing such information as the
The proposed rule does not impose any additional professional servicesCommissioner may prescribe.

requirements on local governments.DUPLICATION:
COMPLIANCE COSTS:The proposed rule does not duplicate existing State or federal require-
The proposed rule will not impose any additional costs on local govern-ments and is necessary to implement Chapters 628 and 629 of the Laws of

ments.2004.
ECONOMIC AND TECHNOLOGICAL FEASIBILITY:ALTERNATIVES:
The proposed amendment does not impose any additional costs orThere were no significant alternatives and none were considered. The

technological requirements on local governments.proposed rule is necessary to implement Chapters 628 and 629 of the Laws
of 2004. Those statutes require the Commissioner of Education to appoint, MINIMIZING ADVERSE IMPACT:
pursuant to regulations promulgated by the Commissioner, two public The proposed rule is necessary to implement Chapters 628 and 629 of
members to the board of education of each special act school district for the Laws of 2004 and does not impose any additional costs or compliance
four-year terms, from candidates that submit a letter of intent to the requirements on local governments. Consistent with Chapters 628 and 629
Department. of the Laws of 2004, the proposed rule establishes requirements for the

FEDERAL STANDARDS: appointment by the Commissioner of two public members to the board of
education of each special act school district, including eligibility require-There are no related federal standards.
ments, appointment procedures, term lengths and procedures to fill vacan-COMPLIANCE SCHEDULE:
cies.It is anticipated that regulated parties can achieve compliance with the

LOCAL GOVERNMENT PARTICIPATION:proposed rule by its effective date. The proposed rule is necessary to
The State Education Department provided copies of the draft regula-implement Chapters 628 and 629 of the Laws of 2004 and does not impose

tion for review and comment to a consultant firm representing special actany additional costs or compliance requirements. Consistent with those
school districts, the New York State School Boards Association, the Newstatutes, the proposed rule establishes requirements for the appointment by
York State Council of School Superintendents and teacher unions repre-the Commissioner of two public members to the board of education of each
senting teaching staff employed by special act school districts. The pro-special act school district, including eligibility requirements, appointment
posed rule incorporates revisions to the draft regulation made in responseprocedures, term lengths and procedures to fill vacancies. An eligible
to comments received by the Department.person, as described in proposed section 105.2, may submit a letter of

intent to the State Education Department, in the manner and by a date Rural Area Flexibility Analysis
prescribed by the Commissioner, that specifies the boards of education to TYPES AND ESTIMATED NUMBERS OF RURAL AREAS:
which he or she is seeking appointment as a public member, with a resume The proposed rule applies to each of the special act school districts in
and an application in a form and containing such information as the the State. There are currently fourteen special act school districts, four of
Commissioner may prescribe. The Commissioner shall appoint two public which are located in rural areas.
members to the board of education of each special act school district. REPORTING, RECORDKEEPING AND OTHER COMPLIANCE
Appointment shall be made from candidates recommended by a regional REQUIREMENTS; AND PROFESSIONAL SERVICES:
interview team appointed by the Commissioner. A district superintendent The proposed rule does not impose any compliance requirements on
of schools shall coordinate the activities of the team. Public members school districts or other local governments in rural areas. Consistent with
initially appointed in the 2005-06 school year shall be appointed for the Chapters 628 and 629 of the Laws of 2004, the proposed rule establishes
balance of the term commencing on July 1, 2005 and ending on June 30, requirements for the appointment by the Commissioner of two public
2009. members to the board of education of each special act school district.
Regulatory Flexibility Analysis Proposed section 105.1 provides for definitions of terms used in the new

Small Businesses: Part. Proposed section 105.2 establishes eligibility requirements for ap-
The proposed rule establishes procedures for the appointment of public pointment as a public member. Proposed section 105.3 establishes appoint-

members to the boards of education of special act school districts pursuant ment procedures, term lengths, procedures to fill vacancies, and provides
to Chapters 628 and 629 of the Laws of 2004, and will not impose any that public members, upon appointment, shall have all the rights, privi-
adverse economic impact, reporting, recordkeeping or other compliance leges, powers, duties and responsibilities of members of the board of
requirements on small businesses. Because it is evident from the nature of education of a union free school district. An eligible person, as described in
the proposed rule that it does not affect small businesses, no further proposed section 105.2, may submit a letter of intent to the State Education
measures were needed to ascertain that fact and none were taken. Accord- Department, in the manner and by a date prescribed by the Commissioner,
ingly, a regulatory flexibility analysis for small businesses is not required that specifies the boards of education to which he or she is seeking
and one has not been prepared. appointment as a public member, with a resume and an application in a

form and containing such information as the Commissioner may prescribe.EFFECT OF RULE:
The Commissioner shall appoint two public members to the board ofThe proposed rule applies to each of the special act school districts in
education of each special act school district. Appointment shall be madethe State. There are currently fourteen special act school districts.
from candidates recommended by a regional interview team appointed byCOMPLIANCE REQUIREMENTS:
the Commissioner. A district superintendent of schools shall coordinateThe proposed rule does not impose any compliance requirements on
the activities of the team.school districts or other local governments. Consistent with Chapters 628

The proposed rule does not impose any additional professional servicesand 629 of the Laws of 2004, the proposed rule establishes requirements
requirements on local governments in rural areas.for the appointment by the Commissioner of two public members to the

COSTS:board of education of each special act school district. Proposed section
The proposed rule will not impose any additional costs on local govern-105.1 provides for definitions of terms used in the new Part. Proposed

ments in rural areas.section 105.2 establishes eligibility requirements for appointment as a
MINIMIZING ADVERSE IMPACT:public member. Proposed section 105.3 establishes appointment proce-

dures, term lengths, procedures to fill vacancies, and provides that public The proposed rule is necessary to implement Chapters 628 and 629 of
members, upon appointment, shall have all the rights, privileges, powers, the Laws of 2004 and does not impose any additional costs or compliance
duties and responsibilities of members of the board of education of a union requirements on local governments in rural areas. Consistent with Chap-
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ters 628 and 629 of the Laws of 2004, the proposed rule establishes (a) There shall be [a chief of staff,] a chief operating officer, a counsel
requirements for the appointment by the Commissioner of two public to the Education Department and the University and such other personnel
members to the board of education of each special act school district, as may be appointed from time to time by the commissioner. 
including eligibility requirements, appointment procedures, term lengths (b) The [chief of staff] counsel shall be the deputy commissioner of
and procedures to fill vacancies. education as specified in section 101 of the Education Law [and shall

advise the commissioner on policy, coordinate action across the depart-RURAL AREA PARTICIPATION:
ment on policy issues, facilitate internal and external communications inThe State Education Department provided copies of the draft regula-
support of policy, and perform special assignments as directed by thetion for review and comment to a consultant firm representing special act
commissioner]. In the absence or disability of the commissioner or when aschool districts, the New York State School Boards Association, the New
vacancy exists in the office of commissioner, the [chief of staff] counselYork State Council of School Superintendents and teacher unions repre-
shall exercise and perform the functions, powers and duties conferred orsenting teaching staff employed by special act school districts. The pro-
imposed on the commissioner by statute and by rule of the Regents.posed rule incorporates revisions to the draft regulation made in response

(c) . . .to comments received by the Department.
(d) . . .Job Impact Statement
2. Section 3.9 of the Rules of the Board of Regents is amended,The proposed rule establishes procedures for the appointment of public

effective September 13, 2005, as follows:members to the boards of education of special act school districts pursuant
§  3.9 Appointments.to Chapters 628 and 629 of the Laws of 2004, and will not have a
The commissioner shall appoint all officers and employees of thesubstantial adverse impact on jobs and employment opportunities. Because

department [, except the chief of staff]. Appointments to the positions ofit is evident from the nature of the rule that it will not affect job and
chief operating officer, deputy commissioner, associate commissioner,employment opportunities, no affirmative steps were needed to ascertain
assistant commissioner and director of the Office of Professional Disci-that fact and none were taken. Accordingly, a job impact statement is not
pline shall be made with approval of the Board of Regents. required, and one has not been prepared.
This notice is intended to serve only as a notice of emergency adoption.

EMERGENCY This agency intends to adopt the provisions of this emergency rule as a
permanent rule, having previously published a notice of proposed ruleRULE MAKING
making, I.D. No. EDU-36-05-00013-P, Issue of September 7, 2005. The
emergency rule will expire December 11, 2005.Duties and Responsibilities of the Chief of Staff and Counsel
Text of emergency rule and any required statements and analyses mayI.D. No. EDU-36-05-00013-E be obtained from: Anne Marie Koschnick, Legal Assistant, Office ofFiling No. 1040 Counsel, Education Department, Albany, NY 12234, (518) 473-8296, e-

Filing date: Sept. 13, 2005 mail: legal@mail.nysed.gov
Effective date: Sept. 13, 2005 Regulatory Impact Statement

STATUTORY AUTHORITY:PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
Section 101 of the Education Law designates the Board of Regents ascedure Act, NOTICE is hereby given of the following action:

the head of the State Education Department and the Commissioner ofAction taken: Amendment of sections 3.8 and 3.9 of Title 8 NYCRR.
Education as Chief administrative officer. The statute provides that theStatutory authority: Education Law, section 101 (not subdivided) Regents may also appoint and, at pleasure, remove a deputy commissioner

Finding of necessity for emergency rule: Preservation of general wel- of education, who shall perform such duties as the Regents may assign by
fare. rule and who, in the absence or disability of the Commissioner or when a
Specific reasons underlying the finding of necessity: The proposed vacancy exists in the office of Commissioner, shall exercise and perform
amendment is necessary to conform the Rules of the Board of Regents to the functions, powers and duties conferred or imposed on the Commis-
changes made in the internal organization of the State Education Depart- sioner by the Education Law.
ment, resulting in the elimination of the position of Chief of Staff. The LEGISLATIVE OBJECTIVES:
proposed amendment repeals provisions relating to the Chief of Staff, and Consistent with the authority granted to the Board of Regents pursuant
designates the Counsel as the deputy commissioner of education as speci- to Education Law section 101, the proposed amendment repeals provisions
fied in Education Law section 101, who, in the absence or disability of the relating to the appointment, duties and responsibilities of the position of
Commissioner or when a vacancy exists in the office of Commissioner, Chief of Staff, and designates the Counsel of the State Education Depart-
shall exercise and perform the functions, powers and duties of the Com- ment as the deputy commissioner of education as specified in Education
missioner. Law section 101: “. . . who shall perform such duties as the regents may

The recommended action is being proposed as an emergency measure assign to him by rule and who, in the absence or disability of the commis-
because such action is necessary for the preservation of the general welfare sioner or when a vacancy exists in the office of commissioner, shall
in order to ensure that the Rules of the Board of Regents are immediately exercise and perform the functions, powers and duties conferred or im-
brought into conformance with changes in the Department’s internal or- posed on the commissioner by this chapter.”
ganization, so as to ensure that the Counsel may carry out her duties and NEEDS AND BENEFITS:
responsibilities in a timely and efficient manner, including those relating to The proposed amendment is necessary to conform the Rules of the
Counsel’s designation as the deputy commissioner of education under Board of Regents to changes made in the internal organization of the State
Education Law section 101. Education Department, resulting in the elimination of the position of Chief

It is anticipated that the proposed rule will be presented to the Board of of Staff. 
Regents for adoption as a permanent rule at their November 2-3, 2005 COSTS:
meeting, which is the first scheduled meeting after expiration of the 45-day (a) Costs to State: None.
public comment period mandated by the State Administrative Procedure (b) Costs to local government: None.
Act. (c) Costs to private regulated parties: None.
Subject: Duties and responsibilities of the Chief of Staff and Counsel of (d) Costs to regulating agency for implementing and continued admin-
the State Education Department. istration of the rule: None.
Purpose: To repeal provisions relating to the Chief of Staff; and designate The proposed amendment is necessary to conform the Rules of the
the counsel as the Deputy Commissioner of Education as specified in Board of Regents to changes in the internal organization of the State
Education Law, section 101, who, in the absence or disability of the Education Department, and will not impose any costs on the State, local
commissioner or when a vacancy exists in the office of commissioner, government, private regulated parties or the regulating agency.
shall exercise and perform the functions, powers and duties of the commis- PAPERWORK:
sioner. The proposed amendment does not impose any reporting or other

paperwork requirements.Text of emergency rule: 1. Section 3.8 of the Rules of the Board of
Regents is amended, effective September 13, 2005, as follows: LOCAL GOVERNMENT MANDATES:

§  3.8 [Chief of staff, chief] Chief operating officer, counsel and other The proposed amendment relates solely to the internal administration
personnel. of the State Education Department and does not impose any program,
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service, duty or responsibility upon any county, city, town, village, school its provisions became effective July 1, 2005. Chapter 352 of the Laws of
district, fire district or other special district. 2005, effective July 1, 2005, amended the Education Law to ensure that the

State will be in compliance with the provisions of the reauthorized IDEADUPLICATION:
in the 2005-2006 school year.The proposed amendment relates solely to the internal administration

of the State Education Department. There are no relevant statutes, rules or A Notice of Proposed Rule Making was published in the State Register
other legal requirements of the State and Federal governments, including on June 8, 2005. Since its publication, the proposed amendment has been
those which may duplicate, overlap or conflict with the rule. substantially revised in response to public comment and, pursuant to the

State Administrative Procedure Act section 202(4-a), cannot be adopted byALTERNATIVES:
regular (non-emergency) action until at least 30 days after publication ofThe proposed amendment is necessary to conform the Rules of the
the revised rule in the State Register. Accordingly, the proposed amend-Board of Regents to changes in the internal organization of the State
ment cannot be adopted by regular action until the November or possiblyEducation Department, resulting in the elimination of the position of Chief
December Regents meeting. However, the failure to conform the Commis-of Staff. There are no significant alternatives and none were considered.
sioner’s regulations to federal and State requirements could expose bothFEDERAL STANDARDS:
the State and school districts to liability and affect their eligibility forThere are no applicable standards of the Federal government for the
federal funding under the IDEA, and could deny students with disabilities,subject area of the proposed amendment, which relates solely to the inter-
parents and school districts the benefits they are intended to receive undernal administration of the State Education Department.
the IDEA.COMPLIANCE SCHEDULE:

Emergency action to adopt the proposed rule is necessary for theThe proposed amendment relates solely to the internal administration
preservation of the general welfare in order to immediately conform theof the State Education Department and does not impose any compliance
Commissioner’s Regulations regarding the provision of special educationrequirements on any regulated parties.
services to the requirements of the federal Individuals with DisabilitiesRegulatory Flexibility Analysis
Education Act (IDEA), as amended by Public Law 108-446, and ChapterThe proposed amendment relates solely to the internal organization of the
352 of the Laws of 2005, so that such requirements may be timely imple-State Education Department and does not impose any adverse economic
mented during the 2005-2006 school year, and thereby ensure the rights ofimpact, reporting, recordkeeping or other compliance requirements on
students with disabilities and their parents consistent with Federal andsmall businesses or local governments. Because it is evident from the
State statutes and ensure compliance with requirements for receipt ofnature of the proposed amendment that it does not affect small businesses
Federal funds.or local governments, no further steps were needed to ascertain that fact

and none were taken. Accordingly, a regulatory flexibility analysis for Subject: Special education programs and services.
small businesses and local governments is not required and one has not Purpose: To conform commissioner’s regulations to the Federal Individ-
been prepared. uals with Disabilities Education Act, as amended by Pub L. 108-446,
Rural Area Flexibility Analysis relating to: the education of students with disabilities who are homeless
The proposed amendment relates solely to the internal organization of the youth; school district professional development plans; attendance,
State Education Department and does not impose any adverse economic mandatory medications and new entrant screenings; definitions; board of
impact, reporting, recordkeeping or other compliance requirements on education responsibilities; membership of the committee on special educa-
public and private sector interests in rural areas. Because it is evident from tion, subcommittee and committee on preschool special education; proce-
the nature of the proposed amendment that it does not affect such interests, dures for referral, evaluation, IEP development, placement and review;
no further steps were needed to ascertain that fact and none were taken. due process procedures; continuum of services; students being educated in
Accordingly, a rural area flexibility analysis is not required and one has not private schools and State-operated and State-supported schools; day treat-
been prepared. ment programs; educational programs for preschool students with disabili-

ties; and due process procedures for students with disabilities subject toJob Impact Statement
discipline removals.The proposed amendment relates solely to the internal organization of the

State Education Department and will not have a substantial impact on jobs Substance of emergency/revised rule: The Commissioner of Education
and employment opportunities. Because it is evident from the nature of the proposes to repeal Part 101 and amend sections 100.2(x), 100.2(dd), 200.1,
proposed amendment that no substantial impact will occur, no further steps 200.2, 200.3, 200.4, 200.5, 200.6, 200.7, 200.14, 200.16, 201.2, 201.3,
were needed to ascertain that fact and none were taken. Accordingly, a job 201.4, 201.5, 201.7, 201.8, 201.9, 201.10 and 201.11 of the Commis-
impact statement is not required and one has not been prepared. sioner’s Regulations, effective September 13, 2005, relating to the provi-

sion of special education programs and services to students with disabili-
NOTICE OF EMERGENCY ties. The following is a summary of the substance of the proposed

amendments.ADOPTION
Section 100.2(x), as amended, requires a school district to: coordinateAND REVISED RULE MAKING the transmittal of records for a student with a disability who is a homeless

NO HEARING(S) SCHEDULED youth; provide comparable special education services to a homeless youth
with a disability who enrolls in a school district; ensure the local education

Special Education Programs and Services agency liaison assists in the enrollment and educational placement through
coordination with the Committee on Special Education (CSE) for a studentI.D. No. EDU-23-05-00018-ERP
with a disability who is a homeless youth; and coordinate the implementa-Filing No. 1041
tion of the homeless provisions with IDEA.Filing date: Sept. 13, 2005

Effective date: Sept. 13, 2005 Section 100.2(dd), as amended, requires a school district to include, as
part of its professional development plan, a description of the professional

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- development activities provided to school personnel who work with stu-
cedure Act, NOTICE is hereby given of the following action: dents with disabilities.
Emergency action taken: Repeal of Part 101 and amendment of sections Part 101, relating to exemptions from attendance, is repealed.
100.2, 200.1-200.7, 200.14, 200.16, 201.2-201.5 and 201.7-201.11 of Title Section 200.1, as amended, conforms definitions of assistive technol-
8 NYCRR. ogy service, impartial hearing officer, mediator, parent, related services,
Statutory authority: Education Law, sections 207 (not subdivided), school health services, special education, learning disability, surrogate
3208(1)-(5), 3209(7), 3602-c(2), 4002(1)-(3), 4308(3), 4355(3), 4402(1)- parent and transition services; adds definitions of homeless youth, limited
(7), 4403(3), 4404(1)-(5), 4404-a(1)-(7) and 4410(13); and L. 2005, chs. English proficiency, universal design and ward of the State, consistent
119, 352 with the federal and State definitions of these terms; and makes technical
Finding of necessity for emergency rule: Preservation of general wel- amendments to the definitions of guardian ad litem, general curriculum
fare. and prior written notice.
Specific reasons underlying the finding of necessity: The purpose of the Section 200.2, as amended, adds child find requirements for students
proposed amendment is to conform the Regulations of the Commissioner with disabilities who are homeless or wards of the State; adds data require-
of Education to the federal Individuals with Disabilities Education Act ments consistent with federal law; adds new responsibilities relating to
(IDEA), as amended by Public Law 108-446, and to Chapter 352 of the child find, evaluation, data collection and data reporting for students with
Laws of 2005. The IDEA was reauthorized in December 2004 and most of disabilities placed in private elementary and secondary schools by their
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parents; requires instructional materials to be in a format that meets the Section 201.8, as amended, establishes the authority of an impartial
National Instructional Materials Accessibility Standard as published in the hearing officer to order a change of placement to an interim alternative
Federal Register; ensures that amendments to individualized education educational setting, consistent with federal law.
programs (IEPs) are disseminated consistent with Chapter 408 of the Laws Section 201.9, as amended, changes the coordination with a superinten-
of 2002; repeals requirements for a comprehensive system of personnel dent’s hearing and other due process procedures applicable to all students
development and requires schools to include personnel development activ- to federal requirements.
ities for staff working with students with disabilities in the professional Section 201.10, as amended, defines services a student with a disability
development plan pursuant to section 100.2 of the Commissioner’s regula- must receive during suspensions of 10 school days or more and that the
tions; requires boards of education and boards of cooperative educational interim alternative educational setting shall be determined by the CSE.
services (BOCES) to establish written policies that identify the measurable Section 201.11, as amended, requires the pendency setting for students
steps it will take to recruit, hire, train and retain highly qualified personnel; with disabilities during expedited impartial hearings to be the interim
requires school districts to develop policies and procedures that describe alternative educational setting or other disciplinary setting.
the guidelines for the provision of appropriate accommodations in the Technical amendments are also made to sections 200.1, 200.2, 200.3,
administration of district-wide assessments; and requires a school district 200.4, 200.5, 200.7, 200.14, 200.16 and Part 201.
to identify how, to the extent feasible, it will use universal design princi- This notice is intended to serve as both a notice of emergency adoption
ples in developing and administering any district-wide assessments. and a notice of revised rule making. The notice of proposed rule making

Section 200.3, as amended, requires that not less than one regular was published in the State Register on June 8, 2005, I.D. No. EDU-23-05-
education teacher and not less than one special education teacher or pro- 00018-P. The emergency rule will expire December 11, 2005.
vider be members of the CSE, a subcommittee thereof, and the committee Emergency rule compared with proposed rule: Substantial revisions
on preschool special education (CPSE); and adds, consistent with amend- were made in sections 200.1(ii), (qq), (zz)(6), (ccc), (kkk), 200.2(a)(7),
ments made to section 4402 of the Education Law by Chapter 194 of the (b)(11)(i), (13), (d)(1) and (2), 200.3(e), 200.4(b)(4), (5)(ii)(b), (6)(i)(a),
Laws of 2004, that the additional parent member on the CSE may be a (xiv), (d)(2)(i), (iii), (iv), (v), (ix), (4)(i), (g), 200.5(b)(1)(iv), (5), (c)(2),
parent of a student who has been declassified or who has graduated within (f)(3)(iv), (h)(1)(v), (i), (j)(1)(i), (3)(i)(b), (iii), (n)(3), 200.6(m),
the past five years. 200.7(d)(1)(iii), 200.14(d)(2), 200.16(e)(4), 201.2(k), 201.3, 201.4(b),

201.7(e)(ii) and (iii), 201.10(c), (d) and (e) and 201.11(b).Section 200.4, as amended, conforms State regulations to federal law
requirements relating to parental consent, individual evaluations and Text of rule and any required statements and analyses may be
reevaluations, evaluation procedures, eligibility determinations including obtained from: Anne Marie Koschnick, Legal Assistant, Office of Coun-
determinations of learning disabilities, IEP contents including transition sel, Education Department, Albany, NY 12234, (518) 473-8296, e-mail:
services to be in effect beginning with the school year when the student legal@mail.nysed.gov
turns age 15, the right of the parent to agree to alternative means of Data, views or arguments may be submitted to: Rebecca H. Cort,
participation for CSE, subcommittee or CPSE meetings, annual review Deputy Commissioner, Office of Vocational and Educational Services for
requirements, changes to the IEP after the annual review, and provision of Individuals with Disabilities, Education Department, Albany, NY 12234,
services and transfer of records for students who transfer school districts. (518) 474-2714, e-mail: vesidspe@mail.nysed.gov, Subject: Regulatory

Section 200.5, as amended, conforms State due process requirements to Comments
federal law relating to prior written notice, consent, notice of meetings, Public comment will be received until: 30 days after publication of this
parent participation in CSE meetings, procedural safeguards notice, medi- notice.
ation, due process complaint notices, resolution sessions, impartial hear- Revised Regulatory Impact Statement
ings, appeals of the decision of the State review officer and surrogate Since publication of a Notice of Proposed Rule Making in the State
parents; establishes procedures for the appointment of surrogate parents Register on June 8, 2005, the following substantial revisions were made to
that require consultation with the local social services district of other the proposed rule:
agency responsible for the care of the student for students who are wards of Section 200.1(ii), relating to the definition of parent, was revised to:
the state; and requires the appointment of a surrogate parent a reasonable add reference to individuals designated as a person in parental relation
time following the receipt of a referral for an initial evaluation, reevalua- pursuant to Title 15-A of the General Obligations Law, as added by
tion or services. Chapter 119 of the Laws of 2005; to clarify when a foster parent may serve

Section 200.6, as amended, adds interim alternative educational set- as the parent of the student; to add that when one or more party meets the
tings to the required continuum of services for students with disabilities. definition of parent, the birth or adoptive parent must presumed to be the

Section 200.7, as amended, conforms State requirements to federal law parent; and to add that a person in parental relation may be designated
relating to due process for student placements in State-operated and State- pursuant to a judicial decree or order, except that a public agency that
supported schools. provides education or care for the student or a private agency that contracts

with a public agency for such purposes may not act as the parent.Section 200.14, as amended, makes technical amendments and corrects
Section 200.1(qq), relating to the definition of related services, wasa cross citation to the requirements for an annual review and reevaluation

revised to add that the term does not include a medical device that isin section 200.4.
surgically implanted, or the replacement of such device, to ensure consis-Section 200.16, as amended, conforms State requirements to federal
tency with federal law and Chapter 352 of the Laws of 2005.law relating to individual evaluations, eligibility determinations, reevalua-

Section 200.1(zz)(6), relating to the definition of a student with ations, IEP development, annual reviews, procedural safeguards and due
learning disability, was revised for purposes of clarification to add a crossprocess procedures.
citation to section 200.4(c)(6), relating to the identification of a studentSection 201.2, as amended, conforms the definition of interim alterna-
with a learning disability.tive education setting to federal law and adds a definition of serious bodily

Section 200.1(ccc), relating to the definition of surrogate parent, wasinjury.
revised to clarify when a student who is a ward of the State may need

Section 201.3, as amended, conforms the CSE responsibilities for appointment of a surrogate parent.
functional behavioral assessments and behavioral intervention plans to Section 200.1(kkk), relating to the definition of ward of the State, was
federal law. revised, in response to public comment and in consultation with the Office

Section 201.4, as amended, conforms State requirements to federal law of Children and Family Services, to include all children in foster care, all
relating to the establishment of a manifestation team and factors to deter- children in custody of the Commissioner of Social Services or the Office of
mine if the behavior of a student was or was not a manifestation of the Children and Families and all children who are destitute and to make other
student’s disability. technical language changes.

Section 201.5, as amended, revises the basis of knowledge as to Section 200.2(a)(7), relating to procedures to locate, identify and eval-
whether a student is presumed to have a disability for discipline purposes uate all nonpublic private elementary and secondary school students with
to be consistent with federal law. disabilities, was revised to require child find activities similar to activities

undertaken for students with disabilities in public schools, to implementSection 201.7, as amended, makes technical changes relating to the
and otherwise ensure consistency with IDEA.manifestation team; adds serious bodily injury as a reason school person-

nel may change a student’s placement to an interim alternative educational Section 200.2(b)(13) was revised, in response to public comment and
setting; and provides that school personnel may consider unique circum- consistent with State policy for State assessments, to require the board of
stances for students with disabilities relating to discipline decisions. education (BOE) to have policies that describe guidelines for the provision
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of appropriate accommodations necessary to measure the academic and ble time following the receipt of a referral for an initial evaluation, reevalu-
functional performance of the student in the administration of districtwide ation or services; and to add that the surrogate parent may alternatively be
assessments. appointed by a judge overseeing the child’s case.

Section 200.6(m) has been revised, consistent with IDEA, to clarifySections 200.2(b)(11)(i) and 200.2(d)(1) and (2) were revised to correct
that a student placed in an interim alternative educational setting (IAES)the cross citation from section 200.4(g)(2) to 200.4(g).
must receive certain services.Proposed section 200.3(e), relating to attendance at committee on spe-

Section 200.7(d)(1)(f)(ii), consistent with IDEA, has been revised tocial education (CSE), subcommittee or Committee on Preschool Special
add that a parent could request mediation and/or an impartial hearing.Education (CPSE) meetings has been deleted to ensure consistency with

Section 200.14(d)(2) has been revised to delete the cross reference toChapter 352 of the Laws of 2005.
section 200.4(g), since the proposed revision to this section makes a crossSection 200.4(b), relating to initial and reevaluations, has been revised,
reference no longer necessary.to ensure consistency with Chapter 352 of the Laws of 2005, to delete that

Section 200.16(d)(4) has been revised to delete the exception provideda parent and school could agree that a reevaluation is not necessary; to
in section 200.4(g), since the proposed revision to this section makes aretain, in response to public comment, language that an assessment be
cross reference no longer necessary.provided and administered in the student’s native language or other mode

Section 201.2(k) has been revised, consistent with IDEA, to clarify thatof communication; and to retain, to ensure consistency with federal regula-
a student placed in an interim alternative educational setting (IAES) musttions, current language in section 200.4(b)(6)(xiv) which cross references
receive certain services.federal regulations for procedures for evaluating students suspected of

Section 201.3 was revised to correct a citation by deleting (2) andhaving a learning disability.
replace it with (b).Section 200.4(d), relating to a student’s individualized education pro-

Section 201.4(b) has been revised for purposes of consistency togram (IEP), been revised in response to public comment to add that the IEP
change committee on special education to CSE.must include present levels of academic achievement and functional per-

Section 201.7(e)(ii) and (iii) has been revised in response to publicformance; to clarify that each annual goal must include evaluative criteria,
comment to add “under the jurisdiction of the educational agency.”evaluation procedures and schedules to measure progress toward meeting

the annual goal; to clarify that an alternate assessment aligned with alter- Sections 201.10(c), (d) and (e) have been revised to track the federal
nate achievement standards means the New York State Alternate Assess- language regarding the services a student must receive to be those that
ment; to clarify that the recommended program and services must, to the enable the student to continue to participate, as opposed to ‘appropriately
extent practicable, be based on peer-reviewed research; to clarify that the progress’ in the general education curriculum and to progress, as opposed
statement of the student’s needs relating to transition must be documented to ‘achieve’, the goals set out in the student’s IEP; and to delete that the
on the IEP under present levels of performance; and to delete an unneces- CSE shall determine the extent to which services are necessary.
sary bracket and a cross citation to subdivision (g) of this section. Section 201.11(b) has been revised for purposes of clarification and

consistency to delete the reference to federal regulations and replace it withSection 200.4(g) has been revised to ensure consistency with Chapter
a cross citation to section 200.5(j) of the Commissioner’s Regulations.352 of the Laws of 2005 to delete that changes may be made to an IEP after

The above revisions to the proposed rule require that the seventh, ninththe annual review without a meeting if parents and school districts agree.
and thirteenth paragraphs of the Local Government Mandates section ofThis section has been further revised in response to public comment to
the previously published Regulatory Impact Statement be revised to readclarify that when an IEP is amended by the CSE without rewriting the IEP,
as follows:the parent must receive a copy of the document that amends or revises the

IEP or, upon request, the parent must be given a revised copy of the IEP Paragraph seventh:
with the amendments incorporated. Section 200.3, as amended, requires that not less than one regular

education teacher and not less than one special education teacher or pro-Section 200.5(b) has been revised to ensure consistency with Chapter
vider be members of the CSE, a subcommittee thereof, and the committee352 of the Laws of 2005 to delete that parent consent is needed prior to
on preschool special education (CPSE); and allows the additional parentexcusing a member of the CSE or CPSE from attending a meeting, since
member on a CSE to be a parent of a child who has been declassified or hassuch excusal is not authorized; and, to ensure consistency with federal
graduated within a five-year period.regulations implementing IDEA, to delete that consent for the initial evalu-

ation of an unaccompanied homeless youth may be provided by an em- Paragraph ninth:
ployee of a homeless shelter or facility. Section 200.5, as amended, conforms State due process requirements to

federal law relating to prior written notice, consent, notice of meetings,Section 200.5(c) has been revised to ensure consistency with Chapter
parent participation in CSE meetings, procedural safeguards notice, medi-352 of the Laws of 2005 to delete that the meeting notice must state that the
ation, due process complaint notification requirements, resolution ses-parents and school district can agree that the attendance of a CSE member
sions, impartial hearings, appeals of the decision of the State review officeris not necessary or that a member may be excused.
and surrogate parents.Section 200.5(f) has been revised, consistent with Chapter 352 of the

Paragraph thirteenth:Laws of 2005, to change “due process hearing request notice” to “due
Section 200.16, as amended, conforms State requirements to federalprocess complaint notice.”

law relating to individual evaluations, eligibility determinations, reevalua-Section 200.5(h) has been revised to ensure consistency with federal
tions, IEP development, annual reviews, procedural safeguards and dueregulations to retain that the parties to the mediation process may be
process procedures.required to sign a confidentiality pledge prior to the commencement of the

mediation process. Revised Regulatory Flexibility Analysis
Section 200.5(i) has been revised, consistent with Chapter 352 of the Since publication of a Notice of Proposed Rule Making in the State

Laws of 2005, to change “due process hearing request notice” to “due Register on June 8, 2005, the proposed rule has been substantially revised
process complaint notice” throughout. as set forth in the Revised Regulatory Impact Statement submitted here-

with.Section 200.5(j) has been revised, consistent with Chapter 352 of the
The revisions to the proposed rule require that the Compliance Re-Laws of 2005, to change “due process hearing request notice” to “due

quirement section of the previously published Regulatory Flexibility Anal-process complaint notice” throughout; and to clarify, in response to public
ysis be revised to read as follows:comment, that the timeline for appointment of an impartial hearing officer

(IHO) and the commencement of an impartial hearing are triggered by the COMPLIANCE REQUIREMENTS:
date upon which the IHO receives the parties’ written waiver of the The proposed amendments conform the Commissioner’s Regulations
resolution session, or the date the IHO receives the parties’ written confir- to recent changes in federal and State law relating to the education of
mation that a resolution session was held but no agreement could be students with disabilities and do not impose any additional compliance
reached, or the expiration of the 30-day period beginning with the receipt requirements upon local governments beyond those imposed by federal
of the due process complaint notice, whichever occurs first. statutes and regulations and State statutes.

Section 200.5(n) has been revised in response to public comment to Section 100.2(x), as amended, requires a school district to: coordinate
clarify when a student who is a ward of the State would need a surrogate the transmittal of records for a student with a disability who is a homeless
parent appointed; to delete that the determination of the need for a surro- youth; provide comparable special education services to a homeless youth
gate parent must be completed within a reasonable time following the who is a student with a disability and who enrolls in a school district;
receipt of the original request for a surrogate parent and replace it with the ensure the local education agency liaison assists in the enrollment and
requirement to determine the need for a surrogate parent within a reasona- educational placement through coordination with the committee on special
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education (CSE) for a student with a disability who is a homeless youth; Section 201.4, as amended, conforms State requirements to federal law
and coordinate the implementation of the homeless provisions with IDEA. relating to the establishment of a manifestation team and factors to deter-

mine if the behavior of a student was or was not a manifestation of theSection 100.2(dd), as amended, requires school districts to include in
student’s disability.their professional development plans a description of their professional

Section 201.5, as amended, revises the basis of knowledge as todevelopment activities provided to school personnel who work with stu-
whether a student is presumed to have a disability for discipline purposesdents with disabilities.
to be consistent with federal law.Section 200.1, as amended, revises the definitions of the terms assistive

Section 201.7, as amended, makes technical changes relating to thetechnology service, impartial hearing officer, mediator, parent, related
manifestation team; adds serious bodily injury as a reason school person-services, school health services, special education, learning disability,
nel may change a student’s placement to an interim alternative educationalsurrogate parent and transition services; adds definitions of homeless
setting; and provides that school personnel may consider unique circum-youth, limited English proficiency, universal design and ward of the State,
stances for students with disabilities relating to discipline decisions.consistent with the federal definitions of these terms; and makes technical

Section 201.8, as amended, establishes the authority of an impartialamendments to the definitions of guardian ad litem, general curriculum
hearing officer to order a change of placement to an interim alternativeand prior written notice.
educational setting, consistent with federal law.Section 200.2, as amended, adds child find requirements for students

Section 201.9, as amended, changes the coordination with a superinten-with disabilities who are homeless or wards of the State; adds data require-
dent’s hearing and other due process procedures applicable to all studentsments consistent with federal law; adds new responsibilities relating to
to federal requirements.child find, evaluation, data collection and data reporting for students with

Section 201.10, as amended, defines services a student with a disabilitydisabilities placed in private elementary and secondary schools by their
must receive during suspensions of 10 school days or more and that theparents; requires instructional materials to be in a format that meets the
interim alternative educational setting shall be determined by the CSE.National Instructional Materials Accessibility Standard; requires that

Section 201.11, as amended, requires the pendency setting for studentsamendments to individualized education programs (IEPs) are disseminated
with disabilities during expedited impartial hearings to be the interimconsistent with Chapter 408 of the Laws of 2002 and recommendations
alternative educational setting.made to IEPs without convening a meeting or by amending the IEP are

provided to the board of education; repeals requirements for a comprehen- Revised Rural Area Flexibility Analysis
sive system of personnel development and requires schools to include Since publication of a Notice of Proposed Rule Making in the State
personnel development activities for staff working with students with Register on June 8, 2005, the proposed rule has been substantially revised
disabilities in the professional development plan pursuant to section 100.2 as set forth in the Revised Regulatory Impact Statement submitted here-
of the Commissioner’s regulations; requires a board of education and with.
BOCES to establish written policies that identify the measurable steps it The revisions to the proposed rule require that the Reporting, Record-
will take to recruit, hire, train and retain highly qualified personnel; re- keeping and Other Compliance Requirements section of the previously
quires school districts to develop policies and procedures that describe the published Regulatory Flexibility Analysis be revised to read as follows:
guidelines for the provision of appropriate accommodations in the admin- REPORTING, RECORDKEEPING AND OTHER COMPLIANCE
istration of district-wide assessments; and requires a school district to REQUIREMENTS AND PROFESSIONAL SERVICES:
identify how, to the extent feasible, it will use universal design principles The proposed amendments conform the Commissioner’s Regulations
in developing and administering any district-wide assessments. to recent changes in federal and State law relating to the education of

Section 200.3, as amended, requires that not less than one regular students with disabilities and do not impose any additional program, ser-
education teacher and not less than one special education teacher or pro- vice, duty or responsibility upon local governments beyond those imposed
vider be members of the committee on special education (CSE), a subcom- by federal statutes and regulations and State statutes.
mittee thereof, and the committee on preschool special education (CPSE); Section 100.2(x), as amended, requires a school district to: coordinate
and allows the additional parent member on a CSE to be a parent of a child the transmittal of records for a student with a disability who is a homeless
who has been declassified or has graduated within a five-year period. youth; provide comparable special education services to a homeless youth

who is a student with a disability and who enrolls in a school district;Section 200.4, as amended, conforms State regulations to federal law
ensure the local education agency liaison assists in the enrollment andrequirements relating to: parental consent; individual evaluations and
educational placement through coordination with the committee on specialreevaluations; evaluation procedures; eligibility determinations including
education (CSE) for a student with a disability who is a homeless youth;determinations of learning disabilities; IEP contents including transition
and coordinate the implementation of the homeless provisions with IDEA.requirements; the right of the parent to agree to alternative means of

participation in CSE, subcommittee or CPSE meetings; annual review Section 100.2(dd), as amended, requires school districts to include in
requirements; changes to the IEP after the annual review; and students who their professional development plans a description of their professional
transfer school districts. development activities provided to school personnel who work with stu-

dents with disabilities.Section 200.5, as amended, conforms State due process requirements to
Section 200.1, as amended, revises the definitions of the terms assistivefederal law relating to prior written notice, consent, notice of meetings,

technology service, impartial hearing officer, mediator, parent, relatedparent participation in CSE meetings, procedural safeguards notice, medi-
services, school health services, special education, learning disability,ation, due process complaint notification requirements, resolution ses-
surrogate parent and transition services; adds definitions of homelesssions, impartial hearings, appeals of the decision of the State review officer
youth, limited English proficiency, universal design and ward of the State,and surrogate parents.
consistent with the federal definitions of these terms; and makes technicalSection 200.6, as amended, adds interim alternative educational set-
amendments to the definitions of guardian ad litem, general curriculumtings to the required continuum of services for students with disabilities.
and prior written notice.Section 200.7, as amended, conforms State requirements to federal law

Section 200.2, as amended, adds child find requirements for studentsrelating to due process for student placements in State-operated and State
with disabilities who are homeless or wards of the State; adds data require-supported schools.
ments consistent with federal law; adds new responsibilities relating to

Section 200.14, as amended, conforms the requirements for evaluations child find, evaluation, data collection and data reporting for students with
and annual reviews for students in day treatment programs to amended disabilities placed in private elementary and secondary schools by their
requirements in section 200.4. parents; requires instructional materials to be in a format that meets the

Section 200.16, as amended, conforms State requirements to federal National Instructional Materials Accessibility Standard; requires that
law relating to individual evaluation, eligibility determinations, reevalua- amendments to individualized education programs (IEPs) are disseminated
tions, IEP development, annual reviews, procedural safeguards and due consistent with Chapter 408 of the Laws of 2002 and recommendations
process procedures. made to IEPs without convening a meeting or by amending the IEP are

Section 201.2, as amended, conforms the definitions of interim alterna- provided to the board of education; repeals requirements for a comprehen-
tive education setting to federal law and adds a definition of serious bodily sive system of personnel development and requires schools to include
injury. personnel development activities for staff working with students with

Section 201.3, as amended, conforms the CSE responsibilities for disabilities in the professional development plan pursuant to section 100.2
functional behavioral assessments and behavioral intervention plans to of the Commissioner’s regulations; requires boards of education and
federal law. BOCES to establish written policies that identify the measurable steps it
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will take to recruit, hire, train and retain highly qualified personnel; re- The proposed amendments, as revised, are necessary in order to ensure
quires school districts to develop policies and procedures that describe the compliance with federal law and regulations and State law relating to the
guidelines for the provision of appropriate accommodations in the admin- education of students with disabilities, ages 3-21, and will not have a
istration of district-wide assessments; and requires a school district to substantial impact on jobs and employment opportunities. Because it is
identify how, to the extent feasible, it will use universal design principles evident from the nature of the revised rule that it will not affect job and
in developing and administering any district-wide assessments. employment opportunities, no affirmative steps were needed to ascertain

that fact and none were taken. Accordingly, a job impact statement is notSection 200.3, as amended, requires that not less than one regular
required, and one has not been prepared.education teacher and not less than one special education teacher or pro-

vider be members of the committee on special education (CSE), a subcom- Summary of Assessment of Public Comment
mittee thereof, and the committee on preschool special education (CPSE); Since publication of a Notice of Proposed Rule Making in the State
and allows the additional parent member on a CSE to be a parent of a child Register on June 8, 2005, the State Education Department received the
who has been declassified or has graduated within a five-year period. following comments.

Section 200.4, as amended, conforms State regulations to federal law 1. COMMENTS:
requirements relating to: parental consent; individual evaluations and General comments were received both in support and opposition to the
reevaluations; evaluation procedures; eligibility determinations including Department proposing regulations at this time to conform to the new
determinations of learning disabilities; IEP contents including transition Individuals with Disabilities Education Act (IDEA) requirements.
requirements; the right of the parent to agree to alternative means of DEPARTMENT RESPONSE:
participation in CSE, subcommittee or CPSE meetings; annual review Failure to conform State regulations to IDEA 2004 would result in a
requirements; changes to the IEP after the annual review; and students who conflict between State regulations and federal law that could expose both
transfer school districts. the State and school districts to liability, adversely affect their eligibility

Section 200.5, as amended, conforms State due process requirements to for funding under the IDEA, and deny students with disabilities, parents
federal law relating to prior written notice, consent, notice of meetings, and school districts the benefits that they are intended to receive from the
parent participation in CSE meetings, procedural safeguards notice, medi- reforms made by IDEA 2004. 
ation, due process complaint notification requirements, resolution ses- 2. COMMENTS:
sions, impartial hearings, appeals of the decision of the State review officer Comments were received relating to the Paperwork Reduction Pilot
and surrogate parents. Program and early intervention services.

Section 200.6, as amended, adds interim alternative educational set- DEPARTMENT RESPONSE:
tings to the required continuum of services for students with disabilities. No changes were made because the comments were beyond the scope

Section 200.7, as amended, conforms State requirements to federal law of the proposed rule making.
relating to due process for student placements in State-operated and State Section 100.2(x) –  Homeless Youth
supported schools. 3. COMMENTS:

Section 200.14, as amended, conforms the requirements for evaluations One comment in support of the proposed regulation was received.
and annual reviews for students in day treatment programs to amended DEPARTMENT RESPONSE:
requirements in section 200.4. Because of the nature of the comment, no response is necessary.

Section 200.16, as amended, conforms State requirements to federal Section 100.2(dd) –  Professional Development Plan
law relating to individual evaluation, eligibility determinations, reevalua- 4. COMMENTS:
tions, IEP development, annual reviews, procedural safeguards and due Comment supported the repeal of the Comprehensive System of Per-
process procedures. sonnel Development Plan (CSPD); others recommended personnel devel-

Section 201.2, as amended, conforms the definition of interim alterna- opment plans for special educators be a separate document.
tive education setting to federal law and adds a definition of serious bodily DEPARTMENT RESPONSE:
injury. The proposed amendment is consistent with IDEA 2004’s intent that

Section 201.3, as amended, conforms the CSE responsibilities for personal development activities be integrated and aligned to the maximum
functional behavioral assessments and behavioral intervention plans to extent possible with plans developed under the Elementary and Secondary
federal law. Education Act.

Section 201.4, as amended, conforms State requirements to federal law Section 200.1 –  Definitions
relating to the establishment of a manifestation team and factors to deter- 8. COMMENTS:
mine if the behavior of a student was or was not a manifestation of the Comments were received relating to the proposed definitions of “assis-
student’s disability. tive technology device”, “impartial hearing officer”, “mediator”, “limited

Section 201.5, as amended, revises the basis of knowledge as to English proficient”, “parent”, “related services”, “school health services”,
whether a student is presumed to have a disability for discipline purposes “learning disabilities”, “surrogate parent”, and “ward of the State”.
to be consistent with federal law. DEPARTMENT RESPONSE:

Section 201.7, as amended, makes technical changes relating to the No changes were made to the definitions of “assistive technology
manifestation team; adds serious bodily injury as a reason school person- device”, “impartial hearing officer”, “mediator”, “limited English profi-
nel may change a student’s placement to an interim alternative educational cient”, “school health services” and “universal design.” The definitions of
setting; and provides that school personnel may consider unique circum- “related services”, “parent”, “learning disabilities”, “surrogate parent” and
stances for students with disabilities relating to discipline decisions. “ward of the State” have been revised.

Section 201.8, as amended, establishes the authority of an impartial Section 200.2–  Board of Education Responsibilities
hearing officer to order a change of placement to an interim alternative 20. COMMENTS:
educational setting, consistent with federal law. Comments were received relating to nonpublic school child find re-

Section 201.9, as amended, changes the coordination with a superinten- quirements, testing accommodation guidelines for districtwide assess-
dent’s hearing and other due process procedures applicable to all students ments, highly qualified teachers and district plans. 
to federal requirements. DEPARTMENT RESPONSE:

Section 201.10, as amended, defines services a student with a disability Proposed regulations have been revised relating to child find activities
must receive during suspensions of 10 school days or more and that the for nonpublic schools; and board of education (BOE) written policy re-
interim alternative educational setting shall be determined by the CSE. garding testing accommodations, as described in the Revised Regulatory

Section 201.11, as amended, requires the pendency setting for students Impact Statement.
with disabilities during expedited impartial hearings to be the interim Section 200.3 –  Committee on Special Education:
alternative educational setting or other disciplinary setting. 24. COMMENTS:

The proposed amendments are necessary to conform the Commis- Comments were received relating to required CSE Members, including
sioner’s Regulations to recent changes in federal and State law relating to the comments both in support and opposition to the additional parent
the provision of education to students with disabilities and do not impose member.
any additional professional service requirements on local governments, DEPARTMENT RESPONSE:
beyond those imposed by such federal statutes and regulations and State The required members of the CSE, Subcommittee and CPSE are estab-
statutes. lished in Education Law and are not subject to changes by Commissioner’s
Job Impact Statement Regulations without corresponding statutory authority. 
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25. COMMENTS: Transfer Students: The proposed amendment is consistent with IDEA
2004.  A large number of comments provided both support and opposition to

the proposed amendment that would authorize the parent and school dis- Consolidation of meetings: The proposed amendment is consistent
trict to agree that the attendance of a CSE or CPSE member is not neces- with federal law. 
sary or that a member could be excused. Alternative means of meeting participation: The proposed amendment

DEPARTMENT RESPONSE: is consistent with IDEA 2004. 
NYS Education Law continues to require the entire CSE or CPSE Section 200.5 - Due Process Procedures

member to attend a meeting. Therefore, the proposed regulations have 49. COMMENTS: 
been revised to delete proposed section 200.3(e), which would have au- Comments were received relating to meeting notice, prior notice, pa-
thorized the parent and the school district to agree that the attendance of a rental consent, BOE notice, procedural safeguards notice, mediation, due
CSE or CPSE member was not necessary or that a member could be process complaint notice, resolution sessions, impartial hearings, attor-
excused from attending the meeting.  neys’ fees, and surrogate parents.

Section 200.4 –  Referral, Evaluations and IEP, Placement and Review DEPARTMENT RESPONSE:
26. COMMENTS: Revisions were made to regulations relating to meeting notice, prior
Comments were received relating to evaluation procedures; testing notice, parental consent to delete references to parent and school district

accommodations for students with limited English proficiency (LEP); agreements about CSE member participation. Proposed section
transfer students; timelines to complete the initial evaluation; reevalua- 200.5(b)(5), regarding consent for an unaccompanied homeless youth, has
tions; summary of performance; entitlement to services; identification of been deleted in the revised regulations. Proposed section 200.5(j)(3)(i)(b)
students with learning disabilities; alternate assessments; individualized and (iii) has been revised relating to the timelines to commence an impar-
education programs (IEP), including comments in support and opposition tial hearing. Consistent with Education Law section 4404, as amended by
to the proposed repeal of short-term objectives and benchmarks and the Chapter 352 of the Laws of 2005, the proposed regulation has been revised
age and IEP requirements for transition services; changes to the IEP after to establish a two-year statute of limitations, with exceptions, for a request
the annual review; alternative means of meeting participation; reports to for an impartial hearing. No change has been made to the timeline to
parents; consolidation of IEP meetings and timelines for IEP implementa- appeal an administrative decision to court. 
tion. There are no proposed regulations relating to reimbursement of attor-

DEPARTMENT RESPONSE: ney’s fees. The proposed regulations have been revised relating to the
Evaluation procedures: Section 200.4(b)(6) has been revised to require appointment of a surrogate parent for a student who is a ward of the State;

assessments and other evaluation materials be provided and administered to require a determination of a student’s need for a surrogate parent within
in the student’s native language or mode of communication. a reasonable time following the receipt of a referral for an initial, reevalua-

Testing Accommodations: Only those testing accommodations recom- tion or services; and to add that a surrogate parent may alternatively be
mended by the CSE as needed by the student as a result of his or her appointed by the judge overseeing the child’s case.
disability should be indicated on the IEP. Section 200.6 –  Continuum of Services

 Timeline to Complete the Initial Evaluation: The proposed timeline is 61. COMMENTS:
a federal requirement. No limit to the extension is necessary since an Support was given to adding interim alternative educational settings to
extension must consider the need to ensure IEP implementation within 60 the continuum of services.
school days. DEPARTMENT RESPONSE:

Entitlement to Services: Education law establishes the age of entitle- Because of the nature of the comment, no response is necessary.
ment to education services and therefore there are no changes to the Section 200.16 –  Educational Programs for Preschool Children with
proposed regulations to address this comment. Disabilities

Learning disabilities: Further changes to the Commissioner’s Regula- 62. COMMENTS:tions to conform to the final federal regulations and to establish State
Comments were receiving relating to the transition from the CPSE tocriteria for the determination of learning disabilities will be proposed at a

the CSE and IEP requirements for a preschool child.later date. The proposed regulations have been revised for clarity purposes
DEPARTMENT RESPONSE:and to retain the current cross-reference to federal regulations. 
No revision to the proposed regulations are necessary to address thisAlternate Assessments: The Department is awaiting federal regulations

comment since there is no requirement that a parent initiate a new referralbefore proposing amendments relating to the development of additional
for a student with a disability transitioning from the CPSE to the CSE.alternate assessments. 
Education Law section 4410 requires the IEP of a preschool child toIEP: Proposed regulations have been revised to provide more clarity on
identify the initial child care location arranged by the parent, or other site,IEP requirements. 
at which each services will be provided when one or more related servicesMulti-year IEP: There are no proposed regulations to adopt a multi-
is recommended by the CPSE. Since this is a statutory requirement, noyear IEP. 
revisions to the proposed regulations have been made.Reports to Parents: IDEA 2004 repealed the specific requirement that

Part 201 –  Procedural Safeguards for Students with Disabilities Sub-periodic reports identify the extent to which the student’s progress is
ject to Disciplinesufficient to attain the goal by the end of the year. 

64. COMMENTS:Changes to the IEP without a Meeting: Since NYS Education Law
Comments were received relating to manifestation determinations,continues to require a meeting of the CSE or CPSE to make a change to a

functional behavioral assessments and behavioral intervention plans, in-student’s IEP, section 200.4(g) has been revised to delete the language that
terim alternative educational settings, services, special circumstances, pen-would have authorized a parent and a school district to agree to change the
dency, protections for children not yet eligible for special education.IEP without a meeting when the IEP needs to be amended or revised after

DEPARTMENT RESPONSE:the annual review. 
Manifestation Determination: The proposed regulations are consistentCopy of the IEP to Parents: Section 200.4(g) has been revised to clarify

with federal law, which establishes the criteria for making a manifestationthat, when an IEP has been amended or modified after the annual review
determination and requires a review of the student’s file in a manifestationmeeting without rewriting the IEP, the parent must receive a copy of the
review.document that amends or modifies the IEP. However, if the parent requests

Functional behavioral assessments and behavioral intervention plans:the IEP be rewritten, then the school district must rewrite the IEP with the
No changes to the proposed regulations are necessary. changes incorporated and provide the parent with the copy of the revised

Interim Alternative Educational Setting (IAES): Proposed regulationsIEP.
have been revised to clarify the services a student placed in an IAES mustReevaluations: Because NYS Education Law continues to require that
receive.  a reevaluation be conducted at least once every three years, section

Special circumstances: Clarifying revisions were made relating to200.4(b)(4) has been revised to delete language that would have authorized
school functions.the parent and the school district to agree that a three-year reevaluation is

Pendency: No revision has been made since the proposed regulationsnot necessary. 
are consistent with federal and State law.Timeline for IEP implementation: No revisions to the proposed regula-

tions have been made to extend the 60 school day requirement for imple- Services: The proposed regulations have been revised to clarify the
mentation of a student’s IEP. services a student must receive.
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Protections for children not yet eligible for special education: No Section 100.4(h)(1) establishes definitions for the Model middle-level
revisions have been made since the proposed rule is consistent with federal education programs.
law that repealed the previous standard that a student must be presumed to Section 100.4(h)(2) requires each school district to conduct its middle-
have a disability if the student’s behavior or performance demonstrated the level education program in accordance with either Model A, Model B or
need for special education services. Model C.

Authority of a Hearing Officer: Since the requirements in proposed Section 100.4(h)(2)(i) prescribes eligibility, application, plan and com-
section 201.8(a) have not yet been repealed from federal regulations and pliance requirements for Model A programs. All school districts are eligi-
are not inconsistent with federal law, they have been retained. ble to select Model A. No application or plan is required. All schools not

approved to operate under Models B or C shall operate under Model A. A
NOTICE OF ADOPTION Model A program shall meet the requirements of section 100.4 and all

other applicable sections of Rules of the Board of Regents and the Regula-
Middle-Level Education tions of the Commissioner of Education and shall also meet the following

six design principles:I.D. No. EDU-23-05-00019-A
(1) districts shall administer required middle grade State assessments inFiling No. 1042

English language arts, mathematics, social studies and science; Filing date: Sept. 13, 2005
(2) districts shall employ teaching staff that are properly certified toEffective date: Sept. 29, 2005

teach assigned subjects and classes;
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- (3) districts shall ensure that the middle-level program is aligned with
cedure Act, NOTICE is hereby given of the following action: the Regents Policy Statement on Middle-Level Education and the State
Action taken: Amendment of sections 100.3, 100.4 and 80-5.12 of Title 8 Education Department’s Essential Elements of Standards-Focused Mid-
NYCRR. dle-Level Schools and Programs;
Statutory authority: Education Law, sections 101 (not subdivided), 207 (4) students who are at risk of not meeting the State learning standards
(not subdivided), 208 (not subdivided), 215 (not subdivided), 305(1) and shall receive academic intervention services in accordance with section
(2), 308 (not subdivided), 309 (not subdivided), 4430(3) and 3713(1) and 100.2(ee) of the Commissioner’s Regulations;
(2) (5) students shall receive instruction in all of the State learning stan-
Subject: Middle-level education. dards, with instruction in English language arts, mathematics, social stud-

ies, science and physical education occurring each year in each of thePurpose: To implement Regents Policy Statement on Middle-level Edu-
middle grades;cation.

(6) students shall be provided opportunities for taking high schoolSubstance of final rule: The Commissioner of Education proposes to
courses on an accelerated basis in accordance with section 100.4(d).amend sections 100.3, 100.4 and 80.5-12 of the Regulations of the Com-

Section 100.4(h)(2)(ii) prescribes eligibility, application, plan, compli-missioner of Education, effective August 22, 2005, relating to implementa-
ance and approval requirements for Model B programs. tion of the Regents Policy Statement on Middle-Level Education in grades

five, six, seven, and eight. The following is a summary of the substance of Section 100.4(h)(2)(iii) prescribes eligibility, application, plan, com-
the proposed amendment: pliance and approval requirements for Model C programs.

Section 100.3 is amended to: The following school districts are eligible for Model B: a district
(1) apply only to pre-kindergarten through grade four so that it is in proposing a program for a school identified as a school requiring academic

alignment with the State’s elementary learning standards; progress (SRAP) in year 3, 4 or 5, including a school identified for school
(2) clarify language related to testing accommodations for students improvement for three or more consecutive years under 20 USC section

with disabilities, consistent with the federal No Child Left Behind Act 6316(b), or a school or schools under registration review (SURR) pursuant
(NCLB); and to section 100.2(p) of the Commissioner’s Regulations.

(3) include language related to the annual testing in English language The following school districts are eligible for Model C: a district
arts and mathematics in grades 3 and 4 to conform to the NCLB. proposing a program for a newly formed, or an existing, school or schools,

Section 100.4 is amended to: other than those schools that are eligible for Model B.
(1) include existing provisions pertaining to grades five and six (previ- A district seeking to operate under Model B or Model C shall have its

ously located in section 100.3) so as to align section 100.4 with the State’s application approved by the superintendent of schools prior to its submis-
intermediate learning standards and the Regents Policy Statement on Mid- sion to the Commissioner. The district shall submit with its application a
dle-Level Education; report from the district’s shared decision-making team, that provides evi-

(2) allow schools to begin to meet the unit of study requirements for dence that consultation took place at the district and building levels and
technology education and home and career skills in grade 5; that identifies the concerns expressed by the constituents. Special applica-

tion requirements are provided for Model B and Model C applications(3) clarify language related to instruction in languages other than En-
submitted by the New York City School District. Model C applications forglish in grades five, six, seven and eight, the administration of the second
specified program enhancements (Model C#2) submitted by a school dis-language proficiency examination, and the awarding of high school credit;
trict, other than a city school district with 125,000 inhabitants or more,(4) clarify language dealing with home instruction to conform with
shall be approved by the superintendent of schools and the board ofRegents policy;
education, and submitted to the district superintendent of the supervisory(5) clarify language related to testing accommodations and alternative
district in which the school district is located for his or her recommenda-assessments for students with disabilities, consistent with the NCLB;
tion, prior to submission of the application to the Commissioner for ap-(6) include language related to the annual testing in English language
proval;arts and mathematics in grades 5, 6, 7 and 8, consistent with the NCLB;

Each district submitting a Model B application shall prepare a planand
consistent with the requirements of section 100.2(p), which shall address(7) add a new subdivision (h) to implement the Regents Policy State-
the results of a State-developed, locally conducted self-study, shall con-ment on Middle-Level Education through the establishment of a three
form to the six design principles described above under Model A, and bemodel system for middle-level education programs: a Model A middle-
submitted as part of the application. level education program meets all the requirements in section 100.4 and all

other applicable sections of the Rules of the Board of Regents and the A district selecting Model C and proposing to restructure the delivery
Regulations of the Commissioner of Education; a Model B middle-level of instruction designed to facilitate the attainment of the State intermediate
education program strengthens the attainment of the learning standards learning standards shall prepare a plan that, where applicable, is consistent
measured by required State assessments, provides effective academic in- with the requirements of section 100.2(p), which shall address the results
tervention services, and ensures all students receive instruction in those of a State-developed, locally conducted self-study, shall conform to the six
areas where there are no required State assessments; a Model C middle- design principles described above under Model A, and be submitted as part
level education program either restructures the delivery of the instruction of the application. A district proposing specific program enhancements
designed to facilitate the attainment of the State’s intermediate learning (Model C#2) shall not be required to complete the State-developed, locally
standards (Model C#1) or enhances instruction related to one or more of conducted self-study but must include in its application a description of the
the State’s intermediate learning standards for which there are no required program enhancement, its relationship to student achievement, student
State assessments (Model C#2). interests, and/or student development, and a plan for evaluating its effec-
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tiveness and the impact of the program enhancement on student learning tions, upon a determination that the district has failed to comply with the
and development. requirements of its approved application and the requirements of section

100.4(h)(2)(ii)(d) of this Part [emphasis supplied].” However, the citationAll Model B programs shall meet the requirements of section 100.4 and
to subparagraph (ii)(d) of section 100.4(h)(2) is incorrect, since that provi-all other applicable sections of the Rules of the Board of Regents and the
sion is applicable to Model B programs. The citation should have referredRegulations of the Commissioner of Education and the six design princi-
to subparagraph (iii)(d) of section 100.4(h)(2), which is the applicableples described above under Model A, except that the prescribed time
provision for Model C programs. Therefore, the citation to “(ii)(d)” hasrequirements for units of study in courses where there are no required State
been corrected to “(iii)(d)” and now provides that the Commissioner mayassessments as set forth in 100.4(c)(1) shall be met subject to such modifi-
terminate approval of a Model C middle-level education program “. . . atcations as set forth in the approved application and plan.
any time during the implementation period, including any approved con-All Model C programs shall meet the requirements of section 100.4 and
tinuations, upon a determination that the district has failed to comply withall other applicable sections of the Rules of the Board of Regents and the
the requirements of its approved application and the requirements of sec-Regulations of the Commissioner of Education, subject to any modifica-
tion 100.4(h)(2)(iii)(d) of this Part.” tions of such requirements as provided for in the district’s approved appli-

The above revision to the proposed rule merely corrects an inadvertentcation and plan, and shall also meet the six design principles described
error in citation and does not require any changes to the previously pub-above under Model A. 
lished Regulatory Impact Statement.Approval of a Model B or C application shall be based upon the

Commissioner’s acceptance of the measurable indicators and evidence of Regulatory Flexibility Analysis
school change and improvement as proposed in the application and plan. Since publication of a Notice of Emergency Adoption and Proposed
Approval shall be for a five-year implementation period. A district may Rule Making in the State Register on June 8, 2005, a nonsubstantial
reapply for continued approval for one additional five-year period. The revision was made to the proposed rule, as set forth in the Statement
district shall monitor and publicly report its progress on specified criteria. Concerning the Regulatory Impact Statement filed herewith.
The Commissioner may terminate approval at any time upon a determina- The revision to the proposed rule merely corrects an inadvertent error
tion that the district has failed to comply with the requirements of its in citation and does not require any changes to the previously published
approved application and the prescribed compliance requirements. Regulatory Flexibility Analysis for Small Businesses and Local Govern-

The proposed amendment also requires that, in those districts where ments.
public school choice is required under section 120.3 of the Commis- Rural Area Flexibility Analysis
sioner’s Regulations, the district’s Model C application for any newly Since publication of a Notice of Emergency Adoption and Proposed
formed school must include an agreement that a minimum of 20% of seats Rule Making in the State Register on June 8, 2005, a nonsubstantial
shall be offered to students seeking transfer, consistent with State and revision was made to the proposed rule, as set forth in the Statement
federal law. Concerning the Regulatory Impact Statement filed herewith.

In addition the proposed amendment specifies that applications for no The revision to the proposed rule merely corrects an inadvertent error
more than 75 schools for Model C shall be approved, of which no more in citation and does not require any changes to the previously published
than 30 schools shall be approved for restructuring the full education Rural Area Flexibility Analysis.
program (Model C#1) and no more than 45 schools shall be approved for Job Impact Statement
specified program enhancements (Model C#2). Since publication of a Notice of Emergency Adoption and Proposed

Section 80.5-12 is amended to re-authorize the “Experiment in Organi- Rule Making in the State Register on June 8, 2005, a nonsubstantial
zation” regulation that expired in February 2004, and additional provisions revision was made to the proposed rule, as set forth in the Statement
are added to require that teachers assigned to the proposed experiment Concerning the Regulatory Impact Statement filed herewith. 
shall meet the qualification requirements of section 120.6 of the Commis- The revision to the proposed rule merely corrects an inadvertent error
sioner’s Regulations, relating to the NCLB; and to require that a school in citation. The proposed amendment relates to implementation of the
district may not continue the assignment of a teacher for more than five Regents Policy Statement on Middle-Level Education in grades five
school years unless the teacher has obtained the teaching certificate or through eight, and will not have an adverse impact on jobs or employment
certificate extension appropriate to such assignment. A new subdivision opportunities. The proposed amendment provides increased flexibility to
(c) is added to provide that a person who holds a permanent or professional school districts to structure their middle-level education instructional pro-
certificate in English language arts (7-12), language other than English (7- grams. Because it is evident from the nature of the rule that it will have a
12), mathematics (7-12), biology (7-12), chemistry (7-12), earth science positive impact, or no impact, on jobs or employment opportunities, no
(7-12), physics (7-12), or social studies (7-12) and whose teaching assign- further steps were needed to ascertain those facts and none were taken.
ment covered by an experiment in organizational change during three of Accordingly, a job impact statement is not required and one has not been
the five years of an experiment approved by the Commissioner on or prepared.
before February 1, 2004 is in the subject of the certificate held but is in
grades 5-6, may be issued a statement of continued eligibility pursuant to NOTICE OF ADOPTIONwhich such person may continue to teach in such assignment without the
extension prescribed in section 80-4.3(b) of this Part to teach the subject in Special Act School Districts
grades 5-6. In order for such person to be eligible for the statement of

I.D. No. EDU-25-05-00003-Acontinuing eligibility, his or her experience in teaching the subject in
Filing No. 1044grades 5-6 must have occurred on or after July 1, 1993. A statement of
Filing date: Sept 13, 2005continued eligibility shall be limited to the specific permanent or profes-
Effective date: Sept. 29, 2005sional certificate that was extended to authorize such service but shall be

valid for service in any school district. Applications for the statement of
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-continued eligibility must be filed with the Department.
cedure Act, NOTICE is hereby given of the following action:

Final rule as compared with last published rule: Nonsubstantive Action taken: Addition of Part 105 to Title 8 NYCRR.changes were made in section 100.4(h)(2)(iii)(e)(4).
Statutory authority: Education Law, sections 101 (not subdivided), 207Text of rule and any required statements and analyses may be (not subdivided), 305(1) and (2), 308 (not subdivided) and 309 (not subdi-obtained from: Anne Marie Koschnick, Legal Assistant, Office of Coun- vided); L. 2004, chs. 628, 629sel, Education Department, Albany, NY 12234, (518) 473-8296, e-mail:
Subject: Composition of boards of education of Special Act school dis-legal@mail.nysed.gov
tricts.Regulatory Impact Statement
Purpose: To establish procedures for the appointment by the Commis-Since publication of a Notice of Emergency Adoption and Proposed
sioner of Education of public members to the board of education of eachRule Making in the State Register on June 8, 2005, a nonsubstantial
Special Act school district.revision was made to correct a citation error in section
Text or summary was published in the notice of proposed rule making,100.4(h)(2)(iii)(e)(4), relating to Model C middle-level education pro-
I.D. No. EDU-25-05-00003-P, Issue of June 22, 2005.grams. 
Final rule as compared with last published rule: No changes.As published, subclause (4) provided that the Commissioner may ter-

minate approval of a Model C middle-level education program “. . . at any Text of rule and any required statements and analyses may be
time during the implementation period, including any approved continua- obtained from: Anne Marie Koschnick, Legal Assistant, Office of Coun-
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sel, Education Department, Albany, NY 12234, (518) 473-8296, e-mail: Subject: Unprofessional conduct in land surveying and examination and
legal@mail.nysed.gov continuing education requirements in land surveying and engineering.
Assessment of Public Comment Purpose: To establish a definition of unprofessional conduct in the pro-
The agency received no public comment. fession of land surveying and licensing examination and continuing educa-

tion requirements in land surveying and engineering.
NOTICE OF ADOPTION Text of proposed rule: 1. Subdivision (a) of section 29.3 of the Rules of

the Board of Regents is amended, effective December 29, 2005, as fol-Superintendents’ Conference Days lows:
I.D. No. EDU-26-05-00005-A (a) Unprofessional conduct shall also include, in the professions of
Filing No. 1046 architecture and landscape architecture, engineering and land surveying:
Filing date: Sept 13, 2005 (1) . . .
Effective date: Sept. 29, 2005 (2) . . .

(3) . . .PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
(4) . . .cedure Act, NOTICE is hereby given of the following action:
(5) . . .Action taken: Amendment of section 175.5 of Title 8 NYCRR.
(6) . . .Statutory authority: Education Law, sections 101 (not subdivided), 207
(7) accepting any form of compensation from more than one party(not subdivided) and 3604(8)

for services on the same project without fully disclosing the circumstancesSubject: Superintendents’ conference days.
and receiving approval from all interested parties; [or]Purpose: To allow a school district to use up to two of its superintend-

(8) participating as a member, advisor or employee or a governmentents’ conference days for teacher rating of State assessments.
body in those actions or deliberations which pertain to services providedText or summary was published in the notice of proposed rule making, by the practitioner or his or her organization for such government body; orI.D. No. EDU-26-05-00005-P, Issue of June 29, 2005.

(9) in the profession of land surveying, the revision, alteration, orFinal rule as compared with last published rule: No changes. update of any existing boundary survey without adequate confirmation of
Text of rule and any required statements and analyses may be relevant boundary lines and monuments. To be adequate, such confirma-
obtained from: Anne Marie Koschnick, Legal Assistant, Office of Coun- tion shall include a reasonable field verification and shall be sufficiently
sel, Education Department, Albany, NY 12234, (518) 473-8296, e-mail: extensive to reasonably ensure the accuracy of the revision, alteration, or
legal@mail.nysed.gov update, as appropriate to the circumstances of the revision, alteration, or
Assessment of Public Comment update.
The agency received no public comment. 2. Paragraph (4) of subdivision (e) of section 68.3 of the Regulations of

the Commissioner of Education is added, effective December 29, 2005, as
NOTICE OF ADOPTION follows:

(4) Scores for licensing examinations shall be reported on a pass/failSchool Health Services
basis.

I.D. No. EDU-28-05-00008-A 3. Subdivision (d) of section 68.6 of the Regulations of the Commis-
Filing No. 1045 sioner of Education is amended, effective December 29, 2005, as follows:
Filing date: Sept 13, 2005 (d) Passing grade. The passing grade for each of the parts of the
Effective date: Sept. 29, 2005 surveying examination taken prior to October 1, 1984 is 75.0; for parts

taken after October 1, 1984, the passing grade shall be 70.0. Except for thePURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
Jurisdictional Examination, scores for the licensing examinations shall becedure Act, NOTICE is hereby given of the following action:
reported on a pass/fail basis.Action taken: Amendment of sections 136.1, 136.2 and 136.3 of Title 8

4. Clause (a) of subparagraph (i) of paragraph (2) of subdivision (c) ofNYCRR.
section 68.11 of the Regulations of the Commissioner of Education isStatutory authority: Education Law, sections 207 (not subdivided);
amended, effective December 29, 2005, as follows:901(1) and (2); 902(1), (2) and (3); 903(1) and (2); 904(1) and (2); 905(1),

(a) On December 31, 2003, the licensee was directly employed(2), (3) and (4); 906(1) and (2); 911(1); 913 (not subdivided); 914(1); and
on a full-time basis by the State of New York; or agencies, public authori-L. 2004, ch. 477
ties, or public benefit corporations of the State of New York; or localSubject: School health services. government units of the State of New York in a position requiring licen-

Purpose: To implement and otherwise conform the commissioner’s regu- sure in engineering and is represented by a collective bargaining unit or
lations to L. 2004, ch. 477. designated management or confidential pursuant to Article 14 of the Civil
Text or summary was published in the notice of proposed rule making, Service Law at all times when so employed; and
I.D. No. EDU-28-05-00008-P, Issue of July 13, 2005. 5. Clause (b) of subparagraph (ii) of paragraph (3) of subdivision (c) of
Final rule as compared with last published rule: No changes. section 68.11 of the Regulations of the Commissioner of Education is
Text of rule and any required statements and analyses may be amended, effective December 29, 2005, as follows:
obtained from: Anne Marie Koschnick, Legal Assistant, Office of Coun- (b) Other educational activities. Acceptable continuing educa-
sel, Education Department, Albany, NY 12234, (518) 473-8296, e-mail: tion shall be the following other educational activities, provided that no
legal@mail.nysed.gov more than 18 hours of continuing education in a registration period shall
Assessment of Public Comment consist of such other educational activities:
The agency received no public comment. (1) . . .

(2) . . .
PROPOSED RULE MAKING (3) . . .

(4) . . .NO HEARING(S) SCHEDULED
(5) completing a self-study program, meaning structured

Unprofessional Conduct, Examination and Continuing Education study, provided by a sponsor approved pursuant to subdivision (i) of this
Requirements in Land Surveying and Engineering section, that is based on audio, audio-visual, written, on-line, and other

media, and does not include live instruction, transmitted in person orI.D. No. EDU-39-05-00005-P
otherwise, during which the student may communicate and interact with

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- the instructor and other students; and
cedure Act, NOTICE is hereby given of the following proposed rule: (6) completing an educational tour, meaning a structured
Proposed action: Amendment of sections 29.3(a), 68.3(e)(4), 68.6(d), tour of an instructional nature provided by a sponsor approved pursuant to
68.11(c)(2)(i)(a), (3)(ii)(b) and 68.12(c)(2)(ii)(b) of Title 8 NYCRR. subdivision (i) of this section.
Statutory authority: Education Law, sections 207 (not subdivided); 6. Clause (b) of subparagraph (ii) of paragraph (2) of subdivision (c) of
6504 (not subdivided); 6506(1); 6507(2)(a); 6509(9); 7206(1)(4); 7206- section 68.12 of the Regulations of the Commissioner of Education is
a(1)(4); 7211(1)(d); (4); and 7212(4) amended, effective December 29, 2005, as follows:
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(b) Other educational activities. Acceptable continuing educa- the revision, alteration, or update of any existing boundary survey without
tion shall be the following other educational activities, provided that no adequate confirmation of relevant boundary lines and monuments and
more than eight hours of continuing education in a registration period shall requires the confirmation to include a reasonable field verification. The
consist of such other educational activities, including but not limited to State Board for Engineering and Land Surveying has approved this
self-study programs: change. The Department believes this regulation is needed to help ensure

the competent practice of this profession and facilitate the Department’s(1) . . .
ability to discipline licensed land surveyors.(2) . . .

Commissioner’s regulations would be amended to provide that the(3) . . .
results of licensing examinations in engineering and land surveying would(4) obtaining a patent related to the practice of land survey-
be reported on a pass/fail basis rather than by a numerical grade. Thising. A licensee shall receive eight continuing education hours for each
change is needed to conform the reporting requirements for examinationpatent granted on an invention during the registration period; [and]
results to the practice of the National Council for Examiners for Engineer-(5) completing a self-study program, meaning structured
ing and Surveying (NCEES), which is the national entity that gives thestudy, provided by a sponsor approved pursuant to subdivision (i) of this
licensure examinations in these professions. NCEES has changed its pol-section, that is based on audio, audio-visual, written, on-line, and other
icy and now reports the results of the licensure examinations on a pass/failmedia, and does not include live instruction, transmitted in person or
basis rather than by a numerical grade. Only the results of the Jurisdictionalotherwise, during which the student may communicate and interact with
Examination in land surveying will be reported by numerical grade. Com-the instructor and other students; and
missioner’s regulations would be amended to conform to a recent statutory(6) completing an educational tour, meaning a structured
change that extended the public sector exemption to the continuing educa-tour of an instructional nature provided by a sponsor approved pursuant to
tion requirement in engineering to certain licensed professional engineerssubdivision (i) of this section. 
who are designated managerial or confidential pursuant to Article 14 of theText of proposed rule and any required statements and analyses may
Civil Service Law (Chapter 103, Part B, Section 8 of the Laws of 2004).be obtained from: Anne Marie Koschnick, Legal Assistant, Office of
Commissioner’s Regulations would also be amended to add another activ-Counsel, Education Department, Albany, NY 12234, (518) 473-8296, e-
ity to those that a licensee may engage in to meet mandatory continuingmail: legal@mail.nysed.gov
education requirements in professional engineering and land surveying.Data, views or arguments may be submitted to: Johanna Duncan-Poi-
The amendment permits the licensee to complete an educational tour,tier, Deputy Commissioner, Office of the Professions, Education Depart-
meaning a structured tour of an instructional nature, offered by an ap-ment, 2M West Wing Education Bldg., 89 Washington Ave., Albany, NY
proved sponsor. The educational tour would have to concern an approved12234, (518) 474-3862, e-mail: opdepcom@mail.nysed.gov
subject area relating to the practice of the profession. The change respondsPublic comment will be received until: 45 days after publication of this to requests from licensees and approved sponsors to permit structurednotice. educational tours to be creditable for the mandatory continuing education

Regulatory Impact Statement requirements of these professions.
1. STATUTORY AUTHORITY: 4. COSTS:
Section 207 of the Education Law grants general rule-making authority (a) Costs to State Government: The amendment will not impose any

to the Board of Regents to carry into effect the laws and policies of the additional costs on State government. The State Education Department
State relating to education. will continue to review documentation relating to the continuing education

Section 6504 of the Education Law authorizes the Board of Regents to requirements and report examination grades. Existing staff and resources
supervise the admission to and regulation of the practice of the professions. of the State Education Department will be used for these tasks.

Subdivision (1) of section 6506 of the Education Law authorizes the (b) Costs to local government: None.
Board of Regents to supervise the admission to the practice of the profes- (c) Costs to private regulated parties: None. The proposed amendments
sions and to promulgate rules to carry out such supervision. will not impose any additional costs on the applicants for licensure in

Paragraph (a) of subdivision (2) of section 6507 of the Education Law engineering and/or land surveying or licensees in these fields.
authorizes the Commissioner of Education to promulgate regulations in (d) Costs to the regulatory agency: As stated above in Costs to Stateadministering the admission to and the practice of the professions. Government, the proposed amendment does not impose costs on the StateSubdivision (9) of section 6509 of the Education Law authorizes the Education Department.Board of Regents in its rules to define unprofessional conduct in the

5. LOCAL GOVERNMENT MANDATES:licensed professions that would subject the licensee to discipline.
The proposed amendment does not impose any program, service, dutyParagraph (4) of subdivision (1) of section 7206 of the Education Law

or responsibility upon local governments.requires an applicant for licensure in engineering to pass a licensure
6. PAPERWORK:examination in accordance with Commissioner’s regulations.
The proposed amendment does not impose any additional paperworkParagraph (4) of subdivision (1) of section 7206-a of the Education

requirements on regulated parties.Law requires an applicant for licensure in land surveying to pass a licen-
7. DUPLICATION:sure examination in accordance with Commissioner’s regulations.
The proposed amendment does not duplicate other existing State orParagraph (d) of subdivision (1) of section 7211 of the Education Law

Federal requirements.exempts certain licensed professional engineers employed in the public
8. ALTERNATIVES:sector from the continuing education requirement.
There are no viable alternatives to the proposed amendment, and noneSubdivision (4) of section 7211 of the Education Law authorizes the

were considered.Commissioner of Education to prescribe in regulations standards for
9. FEDERAL STANDARDS:mandatory continuing education for professional engineers.
There are no Federal standards in the subject matter of the proposedSubdivision (4) of section 7212 of the Education Law authorizes the

amendment.Commissioner of Education to prescribe in regulations standards for
10. COMPLIANCE SCHEDULE:mandatory continuing education for land surveyors.
The proposed amendment must be complied with on its effective date.2. LEGISLATIVE OBJECTIVES:

No additional period of time is necessary to enable regulated parties toThe proposed amendment carries out the intent of the aforementioned
comply.statutes by establishing an additional definition of unprofessional conduct
Regulatory Flexibility Analysisin the profession of land surveying and licensing examination and continu-

ing education requirements in the professions of land surveying and engi- The proposed amendment establishes a definition of unprofessional
neering. conduct in the profession of land surveying and licensing examination and

continuing education requirements in land surveying and engineering. The3. NEEDS AND BENEFITS:
proposed amendment does not regulate small businesses or local govern-The purpose of the propose amendment is to establish a definition of
ments. It establishes requirements applicable to individuals who are li-unprofessional conduct in the profession of land surveying and licensing
censed professionals. It does not impose any reporting, recordkeeping, orexamination and continuing education requirements in land surveying and
other compliance requirements on small businesses or local governments.engineering.

The amendment to the Rules of the Board of Regents establishes an Because it is evident from the nature of the proposed amendment that it
additional definition of unprofessional conduct in the profession of land does not affect small businesses or local governments, no further steps
surveying. It defines unprofessional conduct in this profession to include were needed to ascertain that fact and none were taken. Accordingly, a
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regulatory flexibility analysis is not required and one has not been pre- ing an existing boundary survey, and does not alter the scope of practice
pared. for this profession. The other regulatory changes specify how the results of

licensure examinations are to be reported and continuing education re-Rural Area Flexibility Analysis
quirements for land surveyors and professional engineers. The proposed1. TYPES AND ESTIMATED NUMBER OF RURAL AREAS:
amendment will have no effect on the number of jobs and employmentThe proposed amendment will apply to the 44 rural counties with less
opportunities in land surveying, engineering or any other field.than 200,000 inhabitants and the 71 towns in urban counties with a popula-

Because it is evident from the nature of the proposed amendment that ittion density of 150 per square mile or less. All 27,501 licensed professional
will have no impact on jobs and employment opportunities, no furtherengineers and all 1,714 licensed land surveyors who are registered to
steps were needed to ascertain that fact and none were taken. Accordingly,practice in New York would be subject to the requirements of the proposed
a job impact statement is not required and one has not been prepared.amendment. Of these, 4,183 professional engineers and 767 land surveyors

reported that their permanent address of record is in a rural county of New
York State. In addition, the proposed amendment would affect applicants
for licensure in engineering and land surveying who take the licensing
examinations in these fields. Each year, about 1,700 apply to the State
Education Department for licensure in engineering and about 60 apply for
licensure in land surveying. The Department estimates that about 250 and Environmental Facilities
27, respectively, come from a rural county of New York State. Corporation2. REPORTING, RECORDKEEPING AND OTHER COMPLIANCE
REQUIREMENTS; AND PROFESSIONAL SERVICES:

The amendment to the Rules of the Board of Regents establishes an
additional definition of unprofessional conduct in the profession of land PROPOSED RULE MAKING
surveying. It defines unprofessional conduct in this profession to include

 HEARING(S) SCHEDULEDthe revision, alteration, or update of any existing boundary survey without
adequate confirmation of relevant boundary lines and monuments and New York State Beginning Farmer Loan Program
requires the confirmation to include a reasonable field verification.

I.D. No. EFC-39-05-00001-PCommissioner’s regulations would be amended to provide that the
results of licensing examinations in engineering and land surveying would PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
be reported on a pass/fail basis rather than by a numerical grade. Only the cedure Act, NOTICE is hereby given of the following proposed rule:
results of the Jurisdictional Examination in land surveying will be reported Proposed action: This is a consensus rule making to add Part 2607 toby numerical grade.

Title 21 NYCRR.Commissioner’s regulations would be amended to conform to a recent
Statutory authority: Public Authorities Law (PAL), section 1285-r(8)statutory change that extended the public sector exemption to the continu-
Subject: New York State Beginning Farmer Loan Program (NYBFLP).ing education requirement in engineering to certain licensed professional
Purpose: To enable the Environmental Facilities Corporation (EFC) toengineers who are designated managerial or confidential pursuant to Arti-
carry out its responsibilities pursuant to PAL, section 1285-r(8), includingcle 14 of the Civil Service Law (Chapter 103, Part B, Section 8 of the Laws
establishing criteria and standards for evaluating the New York Stateof 2004). Commissioner’s regulations would also be amended to add
Beginning Farmer Loan Program to be financed and the eligibility ofanother activity to those that a licensee may engage in to meet mandatory
beginning farmers.continuing education requirements in engineering and land surveying. The
Public hearing(s) will be held at: 10:00 a.m., Nov. 16, 2005 at Depart-amendment permits the licensee to complete an educational tour, meaning
ment of Environmental Conservation, 625 Broadway, Assembly Rm. 129,a structured tour of an instructional nature, offered by an approved spon-
Albany, NY.sor. The educational tour would have to be in an approved subject area

relating to the practice of the profession. Accessibility: All public hearings have been scheduled at places reasona-
The proposed amendment does not impose a need for professional bly accessible to persons with a mobility impairment.

services and does not establish additional reporting or recordkeeping re- Interpreter Service: Interpreter services will be made available to deaf
quirements. persons, at no charge, upon written request submitted within reasonable

3. COSTS: time prior to the scheduled public hearing. The written request must be
The proposed amendment does not impose additional costs on appli- addressed to the agency representative designated in the paragraph below.

cants or licensees in engineering or land surveying, including those located Text of proposed rule: Part 2600 is amended to add a new Part 2607 as
in rural areas of New York State. follows:

4. MINIMIZING ADVERSE IMPACT: 21 NYCRR 2607
The proposed amendment establishes a definition of unprofessional NEW YORK STATE BEGINNING FARMER

conduct in the practice of land surveying and sets forth licensing examina- LOAN PROGRAM REGULATIONS
tion and continuing education requirements in the professions of engineer- Section 2607.1 Purpose, scope and applicability.
ing and land surveying. The amendment would establish requirements (a) The purpose of this Part is to provide rules and procedures for the
designed to ensure the competent practice of engineering and land survey- New York State Environmental Facilities Corporation (Corporation) to
ing in New York State. The Department has determined that these require- provide financing to Beginning Farmers from the New York State Begin-
ments should apply to all licensed professional engineers and land survey- ning Farmer Loan Program (NYBFLP) created by Chapter 366 of the
ors, regardless of their geographic location, to help ensure competency Laws of 2004. This program is intended to allow Beginning Farmers to
across the State. Because of the nature of the proposed regulation, alterna- obtain reduced interest rate Loans for qualified purposes by obtaining
tive approaches for rural areas were not considered. Loan funds from the proceeds of a tax-exempt Bond issued by the Corpora-

5. RURAL AREA PARTICIPATION: tion. 
Comments on the proposed amendment were solicited from statewide (b) This Part applies to all persons seeking or receiving financing from

organizations representing all parties having an interest in the practice of the NYBFLP and to the activities of the Corporation in the discharge of its
engineering and land surveying. Included in this group were the State duties relating to the NYBFLP.
Board for Engineering and Land Surveying and professional associations Section 2607.2 Definitions.
representing the engineering and land surveying professions. These groups (a) Unless defined herein, terms used in this Part shall have the
have members who live or work in rural areas. Each organization has been meaning set forth under sections 1281 and/or 1285-r of the Public Authori-
provided notice of the proposed rule making and an opportunity to com- ties Law (PAL). Terms used in this Part or to be used in complying with
ment. this Part have the following meanings:
Job Impact Statement (1) Act means the New York State Environmental Facilities Corpo-

ration Act, constituting Title 12 of Article 5 of the PAL, as amended and asThe purpose of the propose amendment is to establish a definition of
may be amended.unprofessional conduct in the profession of land surveying and licensing

examination and continuing education requirements in land surveying and (2) Allowable Costs means all costs of an Eligible Project which the
engineering. The amendment clarifies a standard of professional conduct Corporation determines are properly allocable to that project in accor-
that licensed land surveyors must follow when revising, altering, or updat- dance with applicable laws and regulations.
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(3) Application means a completed instrument on a form approved and approval by the Lender, the Application must be submitted to the
by the Corporation. Corporation for review and approval by the Corporation. The review will

include, but not be limited to, whether (1) the Loan applicant is a qualified(4) Bond means any instrument of indebtedness issued by the Corpo-
Beginning Farmer, (2) the Loan proceeds will be used for a qualifiedration to provide funding for a Project.
purpose by a Beginning Farmer under the Act, rules of the Corporation,(5) Bond Purchaser means any Lender as that term is defined in
and the United States Internal Revenue Code and Internal Revenue Servicesection 1285-r of the PAL. 
regulations relating to private activity bonds, (3) the terms of the Loan(6) Commissioner means the Commissioner of the New York State
comply with these rules, and (4) the Bond Purchaser meets the definition ofDepartment of Agriculture and Markets.
a Lender or Bond Purchaser, and (5) the Lender or Bond Purchaser has(7) Corporation means the New York State Environmental Facilities
adequately taken into account the tax-exempt nature of interest on theCorporation, or its successor, unless otherwise indicated.
Loan. If the Corporation, in consultation with the Department, determines(8) Department means the New York State Department of Agricul-
that any of the foregoing conditions have not been satisfied, it may deny theture and Markets.
Application. As part of its review, the Corporation may require the Begin-(9) Loan means any loan made by the Corporation to a Beginning
ning Farmer to submit appraisals on part or all of the property beingFarmer.
financed by the Loan or to submit any or all other documents and informa-(10) New York State Beginning Farmer Loan Program (NYBFLP)
tion as may be necessary to complete its review of the Loan Application.means the program for providing State assistance Loans for Eligible

(b) Following approval of the Loan and issuance of the Bond, theProjects established pursuant to section 1285-r of the PAL.
Corporation will enter into a Loan agreement or financing agreement with(11) Note means any instrument of indebtedness issued by a Begin-
the Beginning Farmer and then assign the non-recourse Loan to thening Farmer to the Corporation or Bond Purchaser.
Lender. The Corporation may charge fees as necessary to defray its costs(12) President means the president of the New York State Environ-
for processing the Loan and Bond.mental Facilities Corporation.

Issuance of Bond. Following approval of the Loan by the Corporation,(13) State means the State of New York.
and upon obtaining all necessary approvals, the Corporation will issue a2607.3 Project Eligibility Determination.
Bond, to be purchased by the Lender or Bond Purchaser, in the sameThe Corporation shall not provide NYBFLP financial assistance to a
amount and consistent with the repayment terms of the Loan to the Begin-Beginning Farmer unless and until the Corporation has made a written
ning Farmer. The principal and interest on the Bond is a limited obligationdetermination that the Project is an eligible Project, and that all applica-
payable solely out of the revenues derived from the Loan or financeble requirements of the Corporation have been met.
agreement, debt obligation or sales contract with the Beginning Farmer2607.4 Beginning Farmer Eligibility. 
and the underlying collateral or other security furnished by or on behalf of(a) Residence. The Beginning Farmer must be a resident of New York
the Beginning Farmer. The Lender or Bond Purchaser shall have no otherat the time the Bond is issued to provide financing for the Project. 
recourse against the Corporation. The principal and interest on the Bond(b) Training and Experience. The Beginning Farmer must have docu-
does not constitute an indebtedness of the Corporation or the State of Newmented to the satisfaction of the Corporation, in consultation with the
York or a charge against its general credit or general fund.Department, sufficient education, training, and experience, to undertake

(c) Priority of Applications. Applications shall be processed by thethe anticipated farm operations. 
Corporation on a first-come, first-served basis, based upon the receipt of a2607.5 Loan eligibility. 
completed Application as so determined in the sole discretion of the(a) Security for Loans. The Corporation may take security for any
Corporation. Loan. The form of security may include, but not be limited to, a promissory

(d) Procedures following Bond issuance. No Bond proceeds may benote, security agreement, or first mortgage.
used for a nonqualified purpose or by a nonqualified user. Following(b) Loan conditions. Except as provided in section 2607.6, the condi-
disbursement of the Bond proceeds, the Lender and Beginning Farmertions of a Loan shall be as determined by the Corporation in conjunction
may be required to certify to the Corporation that the proceeds were usedwith the Bond Purchaser from time to time and shall be contained in the
by the qualified Beginning Farmer for a qualified purpose.security and servicing documents relating to the Loan. Loan conditions

(e) Assignment of loans by Lenders or Bond Purchasers. A Lender ormay include, but are not limited to, fees and interest rates, maximum Loan
Bond Purchaser may assign a Loan in whole or in part to any person asamount, amortization period, repayment, prepayment, assumption, and
defined in PAL Section 1281. Servicing of the Loan may also be assigned,assumption terms. 
but must at all times be with a Lender or Bond Purchaser as defined(c) A Loan may not be assigned by the Beginning Farmer, nor may any
herein. The Corporation must be notified in writing prior to any assign-interest in agricultural land, agricultural improvements or agricultural
ment of the Loan. depreciable property financed under the NYBFLP be leased, sold, ex-

(f) Assumption of loans, substitution of collateral and transfer of prop-changed or used as a trade-in, used on an equipment-for-hire basis or
erty. Loans may not be assumed without the prior written approval of theotherwise conveyed without the prior written consent of the Corporation
Corporation, and then only if the purchaser of the property is an eligibleand the Lender. 
applicant for a NYBFLP Loan. Equipment and other depreciable property(d) Loan delinquency, foreclosure, and repossession provisions shall
may be exchanged or traded for similar property, and other property suchbe determined from time to time by the Bond Purchaser and shall be
as breeding livestock may be added or substituted as collateral at thecontained in the security and financing documents relating to the Loan.
discretion of the Lender or Bond Purchaser without the prior approval of(e) The Beginning Farmer or Bond Purchaser must submit to the
the Corporation. The benefits of the Loan made at the tax-exempt rate fromCorporation a nonrefundable Application fee of $150 with the Application.
the proceeds of a Corporation Bond must remain with the qualified Begin-A Loan fee, equal to 1.5 percent of the principal amount of the bond, but
ning Farmer, and no person to whom property is traded or otherwisenot less than $750, must be submitted to the Corporation by the Beginning
transferred may obtain the benefits of the Corporation Loan.Farmer or Bond Purchaser. 

(g) Right to audit. The Corporation, in consultation with the Depart-(f) The Corporation may require that the Bond Purchaser furnish any
ment, shall have at any time the right to audit the records of the Lender orinformation which the Corporation deems necessary to determine whether
Bond Purchaser and the Beginning Farmer relating to any Loan and Bondthe Bond Purchaser qualifies as a Bond Purchaser.
hereunder.(g) The Corporation’s ability to finance a Project is subject to the
Text of proposed rule and any required statements and analyses mayavailability of funds.
be obtained from: Jeffrey M. Lanigan, Environmental Facilities Corpo-2607.6 Procedures for Application by Beginning Farmers.
ration, 625 Broadway, Albany, NY 12207-2997, (518) 402-6969, e-mail:(a) Application procedures. The Beginning Farmer may apply (on
Lanigan@nysefc.orgforms approved by the Corporation) for a Beginning Farmer Loan with
Data, views or arguments may be submitted to: Same as above.any Lender. Any Loan approved will be assigned to that Lender. Eligibility
Public comment will be received until: 45 days after publication of thisfor a Beginning Farmer Loan is determined by the requirements of the Act
notice.and the rules of the Corporation.
Consensus Rule Making DeterminationAll terms and conditions of a Loan must be agreed upon between the

Beginning Farmer and the Lender, which terms and conditions may not be This rule, developed in consultation with the New York State Department
any more onerous than those charged to similar customers for similar of Agriculture and Markets, is proposed as a consensus rule, pursuant to
loans, but taking into account the tax-exempt nature of interest on the the expectation that no person is likely to object to its adoption. The
Loan. Following completion of the Application by the Beginning Farmer proposed rule implements and conforms to non-discretionary statutory
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provisions in that it implements the State Beginning Farmer Loan Program Health Law to establish and maintain a Health Provider Network (HPN)
established by Section 1285-r of the Public Authorities Law (PAL) and account with the Department of Health.
conforms to federal statutory requirements for such programs in 26 United The HPN is a secure web-based application that can be utilized by these
States Code (USC) Sections 144 and 147. Pursuant to PAL Section 1285- facilities to receive current and up-to-date information as well as to submit
r(8), the Environmental Facilities Corporation (EFC) is required to pro- data to specialized programs for reporting or surveillance purposes. In
mulgate regulations, developed in consultation with the Commissioner of times of emergencies or urgent matters, it is imperative that these facilities
Agriculture and Markets, for the purpose of carrying out EFC’s responsi- receive from the Department and submit to the Department information in
bilities under said Section, including establishing the criteria and standards a rapid, efficient manner. The HPN, a free service, is the best means to
for evaluating the projects to be financed and the eligibility of beginning ensure a rapid, efficient exchange of information. Current methods of
farmers. This rule is proposed pursuant to said statutory mandate and accessing and distributing information utilizing telephone, fax and e-mail
conforms to the requirements of PAL Section 1285-r and the other applica- have yielded sporadic results.
ble provisions of the PAL, as well as 26 USC Sections 144 and 147. This This problem was recently highlighted by the current and ongoing
program is intended to allow beginning farmers to obtain reduced interest influenza crisis as the Department was determining the availability and the
rate loans for qualified purposes by obtaining loan funds from the proceeds need for influenza vaccine throughout the State. There will be a need for
of a tax-exempt bond issued by EFC. As such, EFC has determined that no frequent updates to the State to quickly determine where the need is and
person is likely to object to the rule as written. where the vaccine is available. The vaccine shortage is only one reason that

this regulation is needed. Any emergency affecting these facilities whetherJob Impact Statement
locally, regionally, or Statewide will need to be evaluated as soon asThe rule will have a positive, rather than a substantial adverse impact on
possible to permit the Department to allocate resources and direct them tojobs and employment opportunities. This rule is proposed pursuant to the
where they are most needed. New York has experienced various emergen-requirement in PAL Section 1285-r(8) that EFC promulgate regulations, in
cies affecting these facilities in the recent past. The September 11, 2001consultation with the New York State Department of Agriculture and
terrorist attacks, the August 2003 blackout and any weather related situa-Markets, for the purpose of carrying out its responsibilities under said
tions such as snow and ice storms, hurricanes and heat waves have all hadSection, including establishing criteria and standards for evaluating Begin-
an impact on the State’s health care facilities. The HPN will be the bestning Farmer Loan Program projects to be financed and the eligibility of
means for the Department to communicate with these facilities to deter-beginning farmers. Collectively, farms comprise one of New York State’s
mine the best approach for handling such emergencies in the future.most important economic and environmental resources, providing employ-
Subject: Health Provider Network (HPN) access and reporting require-ment, support for local suppliers of goods and services and allied industries
ments for arts. 28, 26 and 40 facilities.such as food processing and transportation. If farms are to remain viable,

they must be adequately capitalized. Due to the large investment required Purpose: To require arts. 28, 36 and 40 facilities to establish and maintain
to enter farming, potential new farmers and farm families desiring to make HPN accounts with the Department of Health for the purpose of exchang-
intergenerational transfers of their operations have an enormous need for ing information with the Department of Health in a rapid, efficient manner
access to affordable capital. The 2002 Census of Agriculture put the in times of emergencies or urgent matters.
estimated average value of a farm at $441,756 per farm, which demon- Text of emergency rule: The table of contents for Part 400 is amended to
strates the sizable capital requirements involved in transfers of farmland, read as follows:
machinery and equipment. The Beginning Farmer Loan Program will play PART 400
a large role in making affordable capital available to farmers under the ALL FACILITIES—GENERAL REQUIREMENTS
provisions of the proposed regulations and have a positive impact on job (Statutory authority: Public Health Law, Sections 2800, 2803) 
creation and job opportunities. Sec. 

400.1 Title and applicability
* * *

400.10 [RESERVED] Health Provider Network Access and Reporting
Requirements

* * *Department of Health A new section 400.10 is added to read as follows: 
Section 400.10 Health Provider Network Access and Reporting Re-

quirements
The operator of a facility shall obtain from the Department’s Health

EMERGENCY Provider Network (HPN), HPN accounts for each facility he or she oper-
ates and ensure that sufficient, knowledgeable staff will be available to andRULE MAKING
shall maintain and keep current such accounts. At a minimum, twenty-four

Health Provider Network Access and Reporting Requirements for hour, seven day a week contacts for emergency communication and alerts
must be designated by each facility in the HPN Communications Direc-Articles 28, 36 and 40 Facilities
tory. A policy defining the facility’s HPN coverage consistent with theI.D. No. HLT-27-05-00001-E
facility’s hours of operation, shall be created and reviewed by the facilityFiling No. 1033 no less than annually. Maintenance of each facility’s HPN accounts shall

Filing date: Sept. 9, 2005 consist of, at a minimum, the following:
Effective date: Sept. 9, 2005 (a) sufficient designation of the facility’s HPN coordinator(s) to allow

for HPN individual user application;PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
(b) designation by the facility operator of sufficient staff users of thecedure Act, NOTICE is hereby given of the following action:

HPN accounts to ensure rapid response to requests for information by the
Action taken: Amendment of sections 400.10, 763.11, 766.9 and 793.1 of State and/or local Department of Health;
Title 10 NYCRR. (c) adherence to the requirements of the HPN user contract; and
Statutory authority: Public Health Law, sections 2800, 2803, 3612 and (d) current and complete updates of the Communications Directory
4010 reflecting changes that include, but are not limited to, general information
Finding of necessity for emergency rule: Preservation of public health, and personnel role changes as soon as they occur, and at a minimum, on a
public safety and general welfare. monthly basis.

A new subdivision (f) is added to Section 763.11 to read as follows:Specific reasons underlying the finding of necessity: The agency finds
(f) Health Provider Network Access and Reporting Requirements.the immediate adoption of this rule is necessary to preserve the public

health, safety and general welfare of the citizens of the State of New York. The governing authority of an agency shall obtain from the Depart-
Compliance with State Administrative Procedure Act Section 202(1) ment’s Health Provider Network (HPN), HPN accounts for each agency it
would be contrary to the public interest. This regulation would add a new operates and ensure that sufficient, knowledgeable staff will be available
Section 400.10 of 10 NYCRR and amend Sections 763.11, 766.9, and to and shall maintain and keep current such accounts. At a minimum,
793.1 of 10 NYCRR to require all facilities defined as a hospital within twenty-four hour, seven-day a week contacts for emergency communica-
Public Health Law (PHL) Article 28, home care facilities within Article 36 tion and alerts, must be designated by each agency in the HPN Communi-
of the Public Health Law and hospices within Article 40 of the Public cations Directory. A policy defining the agency’s HPN coverage consistent
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with the agency’s hours of operation shall be created and reviewed by the promotion of the health of the inhabitants of the state, pursuant to section
agency no less than annually. Maintenance of each agency’s HPN ac- three of article seventeen of the constitution, the department of health shall
counts shall consist of, at a minimum, the following: have the central, comprehensive responsibility for the development and

administration of the state’s policy with respect to hospital and related(1) sufficient designation of the facility’s HPN coordinator(s) to
services, and all public and private institutions, whether state, county,allow for HPN individual user application;
municipal, incorporated or not incorporated, serving principally as facili-(2) designation by the governing authority of an agency of sufficient
ties for the prevention, diagnosis or treatment of human disease, pain,staff users of the HPN accounts to ensure rapid response to requests for
injury, deformity or physical condition or for the rendering of health-information by the State and/or local Department of Health;
related service shall be subject to the provisions of this article.”(3) adherence to the requirements of the HPN user contract; and

(4) current and complete updates of the Communications Directory PHL Section 2803(2) authorizes the State Hospital Review and Plan-
reflecting changes that include, but are not limited to, general information ning Council (SHRPC) to adopt and amend rules and regulations, subject
and personnel role changes as soon as they occur, and at a minimum, on a to the approval of the Commissioner, to implement the purposes and
monthly basis. provisions of PHL Article 28, and to establish minimum standards gov-

A new subdivision (o) is added to Section 766.9 to read as follows: erning the operation of health care facilities. PHL Article 36 (Home Care
(o) Health Provider Network Access and Reporting Requirements. The Services), Section 3612 authorizes the SHRPC to adopt and amend rules

governing authority or operator of an agency shall obtain from the De- and regulations, subject to the approval of the Commissioner, with respect
partment’s Health Provider Network (HPN), HPN accounts for each to certified home health agencies, providers of long term home health care
agency that it operates and ensure that sufficient, knowledgeable staff will programs and providers of AIDS home care programs. PHL Article 40
be available to and shall maintain and keep current such accounts. At a (Hospice), Section 4010 (4) authorizes the SHRPC to adopt and amend
minimum, twenty-four hour, seven-day a week contacts for emergency rules and regulations, subject to the approval of the Commissioner, with
communication and alerts, must be designated by each agency in the HPN respect to hospices.
Communications Directory. A policy defining the agency’s HPN coverage Legislative Objectives:
consistent with the agency’s hours of operation shall be created and The legislative objective of PHL Article 28 includes the protection ofreviewed by the agency no less than annually. Maintenance of each the health of the residents of the State by assuring the efficient provisionagency’s HPN accounts shall consist of, at a minimum, the following: and proper utilization of health services of the highest quality at a reasona-(1) sufficient designation of the agency’s HPN coordinator(s) to ble cost. PHL Article 36 intends that there be a public commitment to theallow for HPN individual user application; appropriate provision and expansion of services rendered to the residents

(2) designation by the governing authority or operator of an agency of the State by certified home health agencies, to the maintenance of a
of sufficient staff users of the HPN accounts to ensure rapid response to consistently high level of services by all home care services agencies, to
requests for information by the State and/or local Department of Health; the central collection and public accessibility of information concerning all

(3) adherence to the requirements of the HPN user contract; and organized home care services, and to the adequate regulation and coordina-
(4) current and complete updates of the Communications Directory tion of existing home care services. PHL Article 40 declares that hospice is

reflecting changes that include, but are not limited to, general information a socially and financially beneficial alternative to conventional curative
and personnel role changes as soon as they occur, and at a minimum, on a care for those afflicted by terminal illness. In recognition of the value of
monthly basis. hospice and consistent with State policy to encourage the expansion of

A new subdivision (n) is added to Section 793.1 to read as follows: health care service options available to New York State residents, it is the
(n) Health Provider Network Access Reporting Requirements. The intention of the Legislature that hospice be available to all who seek such

governing authority of a hospice shall obtain from the Department’s care and that it become a permanent component of the State’s health care
Health Provider Network (HPN), HPN accounts for each hospice it oper- system. Consistent with this legislative intent, these provisions seek to
ates and ensure that sufficient, knowledgeable staff will be available to and require Article 28, Article 36 and Article 40 healthcare providers to be
shall maintain and keep current such accounts. At a minimum, twenty-four enrolled and connected electronically to the Department’s Health Provider
hour, seven-day a week contacts for emergency communication and alerts, Network (HPN).
must be designated by each hospice in the HPN Communications Direc-

The HPN is a secure web-based application that can be utilized by thesetory. A policy defining the hospice’s HPN coverage consistent with the
facilities to receive current and up-to-date information as well as submithospice’s hours of operation shall be created and reviewed by the hospice
data to specialized programs for reporting or surveillance purposes. Inno less than annually. Maintenance of each hospice’s HPN accounts shall
times of emergencies or urgent matters, such as disease outbreaks, it isconsist of, at a minimum, the following:
imperative that these facilities receive from and submit to the Department(1) sufficient designation of the hospice’s HPN coordinator(s) to
information in a rapid efficient manner. The HPN, a free service, is the bestallow for HPN individual user application;
means to ensure a rapid, efficient exchange of information.(2) designation by the governing authority of the hospice of sufficient

Needs and Benefits:staff users of the HPN accounts to ensure rapid response to requests for
information by the State and/or local Department of Health; In 1996 the New York State Department of Health (NYSDOH) estab-

(3) adherence to the requirements of the HPN user contract; and lished the Health Information Network (HIN) for local health departments
and the Health Provider Network (HPN) for all other health care partners.(4) current and complete updates of the Communications Directory
The Health Alert Network (HAN) is designed to post rapid alerts, updatesreflecting changes that include, but are not limited to, general information
and information regarding current threats, developments, advisories orand personnel role changes as soon as they occur, and at a minimum, on a
references for all HIN/HPN users.monthly basis.

This notice is intended to serve only as a notice of emergency adoption. These systems are housed within the NYSDOH Commerce System, a
This agency intends to adopt the provisions of this emergency rule as a secure web-based application that allows healthcare providers and local
permanent rule, having previously published a notice of proposed rule health departments to receive current and up-to-date information as well as
making, I.D. No. HLT-27-05-00001-P, Issue of July 6, 2005. The emer- submit data to specialized programs for reporting or surveillance purposes.
gency rule will expire November 7, 2005. In order to access this secure application, users must obtain and maintain

HPN accounts. It enables electronic connectivity in real time to partnersText of emergency rule and any required statements and analyses may
who have HPN accounts. Hospitals and long term care facilities currentlybe obtained from: William Johnson, Department of Health, Division of
submit information for purposes of reporting. For example, hospitals sub-Legal Affairs, Office of Regulatory Reform, Corning Tower, Rm. 2415,
mit information to the New York Patient Occurrence Reporting and Track-Empire State Plaza, Albany, NY 12237, (518) 473-7488, fax: (518) 486-
ing System (NYPORTS), financial reports and Health Emergency Re-4834, e-mail: regsqna@health.state.ny.us
sponse Data System Reports (HERDS) and information by their HPNRegulatory Impact Statement
accounts. Due to the specificity of those programs, and lack of any HPNStatutory Authority:
activity by some facilities such as Diagnostic and Treatment Centers, theThe authority for the promulgation of these regulations is contained in
Department has encountered difficulty in reaching out in a rapid andSections 2800, 2803(2), 3612 and 4010 (4) of the Public Health Law
efficient manner to multiple key contacts at health care facilities and(PHL). PHL Article 28 (Hospitals), Section 2800 specifies that “Hospital
agencies in times of emergencies or urgent matters.and related services including health-related service of the highest quality,

efficiently provided and properly utilized at a reasonable cost, are of vital In order to enhance overall emergency preparedness in New York
concern to the public health. In order to provide for the protection and State, it is imperative that all health care facilities and agencies be enrolled
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and connected electronically to this system with enough depth and scope to connection). Ultimately, the cost of compliance would be decided by each
connect and respond on a 24 hour, 7 day a week basis. affected entity based on its needs.

Economic and Technological Feasibility:Costs:
It should be economically and technologically feasible for small busi-Costs for the Implementation of and Continuing Compliance with these

nesses to comply with the regulations. Regulated parties will not incur anyRegulations to the Regulated Entity:
costs to establish an HPN account. Existing staff will need training toThere is no cost to enroll in the HPN program. Facility staff will need to
participate. Such training and technical support will be provided free ofbe designated as HPN Coordinators and HPN users. A computer and
charge by the Department. A computer and internet connectivity will beinternet connectivity will be required. The cost of a computer and internet
required.access can vary depending on the sophistication of the equipment and the

Minimizing Adverse Impact:connection. A basic computer, which would be adequate for connecting to
A grace period of ninety days was established for full compliance inthe HPN, could cost approximately $500.00 with up to a free year of

conjunction with each of the first two emergency adoptions of this propo-technical support. Additional technical support and warranties can be
sal.purchased for approximately $44.00/month. Internet service costs as little

Small Business and Local Government Participation:as $10.00/month up to $45.00/month depending on the type of connection
Outreach to the affected parties, some of whom are small businesses, is(dial-up vs. dedicated connection). Ultimately, the cost of compliance

being conducted. Organizations who represent the affected parties havewould be decided by each affected entity based on its needs.
been given notice of this proposal by its inclusion on the agenda of theCost to State and Local Government:
Codes and Regulations Committee of the State Hospital Review and Plan-None.
ning Council. The public, including any affected party is invited to com-Cost to the Department of Health:
ment during the Codes and Regulations Committee meeting.None.
Rural Area Flexibility AnalysisLocal Government Mandates:

Pursuant to section 202-bb of the State Administrative Procedure Act,None. a rural area flexibility analysis is not required. These provisions apply
Paperwork: uniformly throughout New York State, including all rural areas.
There will be minimal paperwork required for enrolling in the HPN for The proposed rule will not impose an adverse economic impact on rural

each facility and each user. facilities defined as within Articles 28, 36, or 40 of the Public Health Law,
Duplication: nor will it impose any additional recordkeeping, reporting and other com-
This regulation does not duplicate any other state or federal law or pliance requirements.

regulation. Job Impact Statement
Alternative Approaches: A Job Impact Statement is not included because it is apparent from the
Emergency communications with many health care providers have nature and purpose of these amendments that they will not have a substan-

been difficult as many times only phone, fax, and in some cases, e-mail is tial adverse impact on jobs and employment activities.
available. No other alternatives were identified that would enable rapid Assessment of Public Comment
communication bidirectionally. Experience over the past 24 month period The agency received no public comment.
has shown poor voluntary response from most facilities to requests that
they obtain HPN accounts. EMERGENCY

Federal Requirements: RULE MAKINGThis regulatory amendment does not exceed any minimum standards of
the federal government for the same or similar subject areas. Health Provider Access and Reporting Requirements

Compliance Schedule:
I.D. No. HLT-27-05-00002-EThe emergency regulations will go into effect immediately upon filing
Filing No. 1034with the Department of State. A grace period of ninety days was estab-
Filing date: Sept. 9, 2005lished for full compliance in conjunction with each of the first two emer-
Effective date: Sept. 9, 2005gency adoptions of this proposal.

Regulatory Flexibility Analysis PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
Effect of Rule: cedure Act, NOTICE is hereby given of the following action:
Any facility defined as a hospital pursuant to PHL Article 28, home Action taken: Amendment of sections 487.12, 488.12 and 490.12 of Title

care agency within PHL Article 36, or Hospice within PHL Article 40 will 18 NYCRR.
be required to comply. Small businesses (defined as 100 employees or Statutory authority: Social Services Law, sections 460 and 461; and L.
less), independently owned and operated, affected by this rule will include: 1997, ch. 436
3 hospitals, 237 diagnostic and treatment centers, approximately 100 nurs- Finding of necessity for emergency rule: Preservation of public health,
ing homes, and approximately 200 home care services agencies. There are public safety and general welfare.
52 certified hospices in New York State. Most of them would fit into the Specific reasons underlying the finding of necessity: The agency finds
category of a small business, but definitive data concerning their small the immediate adoption of this rule is necessary to preserve the public
business status was not available. health, safety and general welfare of the citizens of the State of New York.

Local governments are not affected by this rule. Compliance with State Administrative Procedure Act Section 202(1)
Compliance Requirements: would be contrary to the public interest. This regulation would amend
In order to comply with these requirements, a facility must enroll in the Sections 487.12, 488.12, and 490.12 of 18 NYCRR to require all adult care

NYSDOH HPN and be able to maintain the account as prescribed with facilities (ACFs) to establish and maintain a Health Provider Network
sufficient depth and scope of staff. A computer and internet connectivity (HPN) account with the Department of Health.
will be required. The HPN is a secure web-based application that can be utilized by these

Professional Services: facilities to receive current and up-to-date information as well as to submit
All facilities required to enroll in the HPN program must have trained data to specialized programs for reporting or surveillance purposes. In

staff to participate. No other professional staff are required. times of emergencies or urgent matters, it is imperative that these facilities
Compliance Costs: receive from the Department and submit to the Department information in
There is no cost to enroll in the HPN program. Facility staff will need to a rapid, efficient manner. The HPN, a free service, is the best means to

be designated as HPN Coordinators and HPN users. A computer and ensure a rapid, efficient exchange of information. Current methods of
internet connectivity will be required to participate in the HPN program. accessing and distributing information utilizing telephone, fax and e-mail
The cost of a computer and internet access can vary depending on the have yielded sporadic results.
sophistication of the equipment and the connection. A basic computer, This problem was recently evident with the current and ongoing influ-
which would be adequate for connecting to the HPN, could cost approxi- enza crisis as the Department was determining the availability and the need
mately $500.00 with up to a free year of technical support. Additional for influenza vaccine throughout the State. There will be a need for fre-
technical support and warranties can be purchased for approximately quent updates to the State to quickly determine where the need is and
$44.00/month. Internet service costs as little as $10.00/month up to where the vaccine is available. The vaccine shortage is only one reason that
$45.00/month depending on the type of connection (dial-up vs. dedicated this regulation is needed. Any emergency affecting these facilities whether
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locally, regionally, or Statewide will need to be evaluated as soon as (2) designation by the residence for adults operator of sufficient staff
possible to permit the Department to allocate resources and direct them to users of the HPN accounts to ensure rapid response to requests for infor-
where they are most needed. New York has experienced various emergen- mation by the State and/or local Department of Health;
cies affecting these facilities in the recent past. The September 11, 2001 (3) adherence to the requirements of the HPN user contract; and
terrorist attacks, the August 2003 blackout and any weather related situa- (4) current and complete updates of the Communications Directory
tions such as snow and ice storms, hurricanes and heat waves have all had reflecting changes that include, but are not limited to, general information
an impact on the State’s adult care facilities. The HPN will be the best and personnel role changes as soon as they occur, and at a minimum, on a
means for the Department to communicate with these facilities to deter- monthly basis.
mine the best approach for handling such emergencies in the future. This notice is intended to serve only as a notice of emergency adoption.
Subject: Health Provider Network (HPN) access and reporting require- This agency intends to adopt the provisions of this emergency rule as a
ment. permanent rule, having previously published a notice of proposed rule

making, I.D. No. HLT-27-05-00002-P, Issue of July 6, 2005. The emer-Purpose: To require adult homes, enriched housing programs and resi-
gency rule will expire November 7, 2005.dences for adults to establish and maintain HPN accounts with the Depart-

ment of Health for the purpose of exchanging information with the depart- Text of emergency rule and any required statements and analyses may
ment in a rapid efficient manner in times of emergencies or urgent matters. be obtained from: William Johnson, Department of Health, Division of

Legal Affairs, Office of Regulatory Reform, Corning Tower, Rm. 2415,Text of emergency rule: A new subdivision (k) is added to Section
Empire State Plaza, Albany, NY 12237, (518) 473-7488, fax: (518) 486-487.12 to read as follows:
4834, e-mail: regsqna@health.state.ny.us(k) The operator of an adult home shall obtain from the Department’s
Regulatory Impact StatementHealth Provider Network (HPN), HPN accounts for each adult home he or

she operates and ensure that sufficient, knowledgeable staff will be availa- Statutory Authority:
ble to and shall maintain and keep current such accounts. At a minimum, The authority for the promulgation of these regulations is contained in
twenty-four hour, seven-day a week contacts for emergency communica- Sections 460 and 461 of the Social Services Law (SSL) and Chapter 436 of
tion and alerts, must be designated by each home in the HPN Communica- the Laws of 1997. SSL Section 460 delegates the comprehensive responsi-
tions Directory. A policy defining the adult home’s HPN coverage consis- bility for the development and administration of programs, standards and
tent with the home’s hours of operation shall be created and reviewed by methods of operation of residential care programs to the Department of
the adult home no less than annually. Maintenance of each adult home’s Social Services (DSS) directly or through social services districts, and with
HPN accounts shall consist of, at a minimum, the following: the cooperation of other state agencies to protect and assure the life, health,

(1) sufficient designation of the home’s HPN coordinator(s) to allow safety and comfort of individuals who must be cared for away from their
for HPN individual user application; own homes. SSL Section 461 requires DSS to promulgate regulations for

adult care facilities subject to its inspection and supervision only after(2) designation by the adult home operator of sufficient staff users of
consultation with the board of social welfare, departments of health andthe HPN accounts to ensure rapid response to requests for information by
mental hygiene and office for the aging. Section 122(c) of Chapter 436 ofthe State and/or local Department of Health;
the Laws of 1997 provides that effective April 1, 1997, the functions,(3) adherence to the requirements of the HPN user contract; and
powers, duties and obligations of the former Department of Social Services(4) current and complete updates of the Communications Directory
concerning adult homes, enriched housing programs, residences for adults,reflecting changes that include, but are not limited to, general information
and assisted living programs are transferred to the New York State Depart-and personnel role changes as soon as they occur, and at a minimum, on a
ment of Health.monthly basis.

Legislative Objectives:A new subdivision (m) is added to Section 488.12 is to read as follows:
The legislative objective of SSL Residential Care Program provisions(m) The operator of an enriched housing program shall obtain from the

is to provide services of the highest quality, efficiently and properly uti-Department’s Health Provider Network (HPN), HPN accounts for each
lized at a reasonable cost. It also intends to effectively protect and assureprogram he or she operates and ensure that sufficient, knowledgeable staff
the life, health, safety and comfort of residents who must be cared for awaywill be available to and shall maintain and keep current such accounts. At
from their own homes. Consistent with this legislative intent, these provi-a minimum, twenty-four hour, seven-day a week contacts for emergency
sions seek to require adult home, enriched housing and residence for adultscommunication and alerts, must be designated by each program in the
providers to be enrolled and connected electronically to the Department’sHPN Communications Directory. A policy defining the enriched housing
Health Provider Network (HPN).program’s HPN coverage consistent with the enriched housing program’s

The HPN is a secure web-based application that can be utilized by thesehours of operation shall be created and reviewed by the enriched housing
entities to receive current and up-to-date information as well as submit dataprogram no less than annually. Maintenance of each enriched housing
to specialized programs for reporting or surveillance purposes. In times ofprogram’s HPN accounts shall consist of, at a minimum, the following:
emergencies or urgent matters, such as disease outbreaks, it is imperative(1) sufficient designation of the enriched housing program’s HPN
that these entities receive from and submit to the Department informationcoordinator(s) to allow for HPN individual user application;
in a rapid efficient manner. The HPN, a free service, is the best means to

(2) designation by the enriched housing program operator of suffi- ensure a rapid, efficient exchange of information.
cient staff users of the HPN accounts to ensure rapid response to requests Needs and Benefits:for information by the State and/or local Department of Health;

In 1996 the New York State Department of Health (NYSDOH) estab-
(3) adherence to the requirements of the HPN user contract; and lished the Health Information Network (HIN) for local health departments
(4) current and complete updates of the Communications Directory and the Health Provider Network (HPN) for all other health care partners.

reflecting changes that include, but are not limited to, general information The Health Alert Network (HAN) is designed to post rapid alerts, updates
and personnel role changes as soon as they occur, and at a minimum, on a and information regarding current threats, developments, advisories or
monthly basis. references for all HIN/HPN users.

A new subdivision (k) is added to Section 490.12 to read as follows: These systems are housed within the NYSDOH Commerce System, a
(k) The operator of a residence for adults shall obtain from the Depart- secure web-based application that allows healthcare providers and local

ment’s Health Provider Network (HPN), HPN accounts for each residence health departments to receive current and up-to-date information as well as
he or she operates and ensure that sufficient, knowledgeable staff will be submit data to specialized programs for reporting or surveillance purposes.
available to and shall maintain and keep current such accounts. At a In order to access this secure application, users must obtain and maintain
minimum, twenty-four hour, seven-day a week contacts for emergency HPN accounts. It enables electronic connectivity in real time to partners
communication and alerts, must be designated by each residence for who have HPN accounts. Hospitals and long term care facilities currently
adults’ in the HPN Communications Directory. A policy defining the submit information for purposes of reporting. For example, hospitals sub-
residence for adults’ HPN coverage consistent with the residence for mit information to the New York Patient Occurrence Reporting and Track-
adults’ hours of operation, shall be created and reviewed by the residence ing System (NYPORTS), financial reports and Health Emergency Re-
for adults no less than annually. Maintenance of each residence for adults’ sponse Data System Reports (HERDS) and information by their HPN
HPN accounts shall consist of, at a minimum, the following: accounts. Due to the specificity of those programs, and lack of any HPN

(1) sufficient designation of the residence’s HPN coordinator(s) to activity by some providers, the Department has encountered difficulty in
allow for HPN individual user application; reaching out in a rapid and efficient manner to multiple key contacts at

21



Rule Making Activities NYS Register/September 28, 2005

health care facilities, agencies and residences in times of emergencies or It should be economically and technologically feasible for small busi-
urgent matters. nesses to comply with the regulations. Regulated parties will not incur any

costs to establish an HPN account. Existing staff will need training toIn order to enhance overall emergency preparedness in New York
participate. Such training and technical support will be provided free ofState, it is imperative that all health care facilities, agencies and residences
charge by the Department. A computer and internet connectivity will bebe enrolled and connected electronically to this system with enough depth
required.and scope to connect and respond on a 24 hour, 7 day a week basis.

Minimizing Adverse Impact:Costs for the Implementation of and Continuing Compliance with these
A grace period of ninety days was established for full compliance inRegulations to the Regulated Entity:

conjunction with each of the first two emergency adoptions of this propo-There is no cost to enroll in the HPN program. Facility staff will need to
sal.be designated as HPN Coordinators and HPN users. A computer and

Small Business and Local Government Participation:internet connectivity will be required. The cost of a computer and internet
Outreach to the affected parties, some of whom are small businesses, isaccess can vary depending on the sophistication of the equipment and

being conducted.connection. A basic computer, which would be adequate for connecting to
the HPN, could cost approximately $500.00 with up to a free year of Rural Area Flexibility Analysis
technical support. Additional technical support and warranties can be Pursuant to section 202-bb of the State Administrative Procedure Act,
purchased for approximately $44.00/month. Internet service costs as little a rural area flexibility analysis is not required. These provisions apply
as $10.00/month up to $45.00/month depending on the type of connection uniformly throughout New York State, including all rural areas.
(dial-up vs. dedicated connection). Ultimately, the cost of compliance The proposed rule will not impose an adverse economic impact on rural
would be decided by each affected entity based on its needs. adult care facilities, nor will it impose any additional recordkeeping, re-

Cost to State and Local Government: porting and other compliance requirements.
None. Job Impact Statement
Cost to the Department of Health: A Job Impact Statement is not included because it is apparent from the

nature and purpose of these amendments that they will not have a substan-None.
tial adverse impact on jobs and employment activities.Local Government Mandates:
Assessment of Public CommentNone.
The agency received no public comment.Paperwork:

There will be minimal paperwork required for enrolling in the HPN for
each facility and each user.

Duplication:
This regulation does not duplicate any other state or federal law or

regulation. Division of the LotteryAlternative Approaches:
Emergency communications with many health care providers have

been difficult as many times only phone, fax, and in some cases, e-mail is
available. No other alternatives were identified that would enable rapid NOTICE OF ADOPTION
communication bidirectionally. Experience over the past 24 month period
has shown poor voluntary response from most facilities to requests that Lotto Subscription Clarification
they obtain HPN accounts. I.D. No. LTR-30-05-00005-AFederal Requirements: Filing No. 1038

This regulatory amendment does not exceed any minimum standards of Filing date: Sept. 13, 2005
the federal government for the same or similar subject areas. Effective date: Sept. 28, 2005

Compliance Schedule:
The emergency regulations will go into effect immediately upon filing PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-

with the Department of State. A grace period of ninety days was estab- cedure Act, NOTICE is hereby given of the following action:
lished for full compliance in conjunction with each of the first two emer- Action taken: Repeal of sections 2804.12-2804.19 and addition of new
gency adoptions of this proposal. sections 2804.12-2804.19 to Title 21 NYCRR.
Regulatory Flexibility Analysis Statutory authority: Tax Law, section 1604(a)

Effect of Rule: Subject: Subscription clarification.
There are 514 existing adult care facilities (ACFs) in New York State. Purpose: To clarify rules regarding subscription purchases.

Of those, 384 have been identified as being certified for 100 or fewer beds Text of final rule:
and considered a small business. REPEAL OF SECTIONS 2804.12 THROUGH 2804.19 OF TITLE 21

Local governments are not affected by this rule. NYCRR AND ADD NEW SECTIONS 2804.12 THROUGH 2804.19 OF
Compliance Requirements: TITLE 21 NYCRR
In order to comply with these requirements, an ACF must enroll in the 2804.12 Subscription program.

NYSDOH HPN and be able to maintain the account as prescribed with (a) A subscription program may be established at the discretion of the
sufficient depth and scope of staff. A computer and internet connectivity director for any division game(s). The subscription program may permit a
will be required. subscriber to play the same number selections for a period of consecutive

Professional Services: drawings over a stated period in such games as the director may decide. 
All facilities required to enroll in the HPN program must have trained (b) Entry into a subscription program will require the completion and

staff to participate. No other professional staff is required. submission of either (1) a subscription application form; or (2) a renewal
Compliance Costs: application form. The subscriber will be required to provide his or her
There is no cost to enroll in the HPN program. Facility staff will need to social security number on the respective application form so that prizes

be designated as HPN Coordinators and HPN users. A computer and requiring federal reporting or withholding may be automatically sent to
internet connectivity will be required to participate in the HPN program. the winning subscriber. An application for a group subscription must
The cost of a computer and internet access can vary depending on the contain the names, addresses, and social security numbers of each group
sophistication of the equipment and connection. A basic computer, which member.
would be adequate for connecting to the HPN, could cost approximately (c) By providing the social security number, the subscriber is authoriz-
$500.00 with up to a free year of technical support. Additional technical ing the division to retain and use the number for the purpose of tax
support and warranties can be purchased for approximately $44.00/month. reporting and any other lawful purpose of the division. An application for
Internet service costs as little as $10.00/month up to $45.00/month depend- a group subscription must contain the names, addresses, and social secur-
ing on the type of connection (dial-up vs. dedicated connection). Ulti- ity numbers of each group member. No group may exceed ten members.
mately, the cost of compliance would be decided by each affected entity 2804.13 Subscription definitions.
based on its needs. (a) “Application form” or “application” means either the subscription

Economic and Technological Feasibility: application form or the renewal of such application form.

22



NYS Register/September 28, 2005 Rule Making Activities

(b) “Confirmation letter” means the paper or electronic correspon- selected to receive randomly selected game numbers. No request to change
dence sent to a subscriber from the division confirming the game(s), game randomly selected Quick Pick numbers or numbers chosen by the player
numbers for each game panel played, the type of plan, the effective date, will be accepted after the effective date of the subscription. Such changes
and the expiration date. can only be made at the time of renewal.

(c) “Effective date” means the game’s first drawing date for which a (2) The application must include the required subscriber identifying
subscription is effective. information, including identifying information for each member of a group

(d) “Expiration date” means the last drawing date for which a sub- subscription. If an application is submitted without complete subscriber
scription is effective. identifying information, the division may seek additional information from

(e) “Game numbers” means the numbers selected for each of the game the applicant, as needed.
panels played on an application form. (b) An application may be rejected for the following reasons:

(f) “Game panel” means the electronic panel and/or paper panel on (1) The application is illegible in whole or in part.
which game numbers are chosen. (2) The application includes a form of payment that is not acceptable

(g) “Group” means two or more individuals sharing a game subscrip- to the division.
tion whose individual qualifications meet that of an individual subscriber. (3) The subscriber provides an address or is using a computer or

(h) “Group representative” means the individual designated on a other on-line device outside the State of New York that would require the
group application form as the person selected by the group subscribers to division to send subscription related correspondence or prize payments
act on behalf of the group in handling any communications and prize outside the State of New York, or if the acceptance of the application would
payments related to the subscription. be unlawful or would necessitate or facilitate any unlawful conduct, or for

(i) “Plan” means the game(s) played, the number of consecutive games any other reason within the discretion of the director.
played and the duration of the subscription as determined by the number of (c) A subscription may be terminated by the division after acceptance
weeks selected by the subscriber. if, before or after the effective date, the division is notified that the payment

(j) “Quick Pick” means the option for a subscriber to have game for the subscription is invalid. In such event, the subscription shall be
numbers randomly selected by a computer. Once selected, the same quick deemed invalid and no prizes will be paid to the subscriber.
pick numbers remain valid and will be used for each drawing for the (d) In the event of a termination of the subscription, any prize won by
duration of the subscription. the subscriber will be retained by the division.

(k) “Subscriber” means either the individual or the group identified on
2804.16 Valid subscription entry.an application form as the person(s) entitled to the winning prize.
To be a valid entry, a subscription must meet the following require-(l) “Subscriber identifying information” means the name, address,

ments:subscription number, social security number or tax payer identification
(a) To be eligible to win a prize, an application form, including thenumber of the subscriber or each member of a group.

subscriber identification information, lump sum option (if selected), and(m) “Subscription Costs” means the cost of the subscription purchased
the game numbers must be entered into the Division’s subscription file toby the subscribers as defined in Part 2804-14 of these rules.
create the official record of subscription entry.(n) “Subscription file” means a file maintained by the division contain-

(b) A confirmation letter (paper or electronic) shall be issued by theing subscription information and used in the prize determination process.
division to subscriber confirming a valid subscription entry has been(o) “Subscription number” means the number assigned by the division
received.to a subscription record when the original application is processed.

2804.17 Payment of subscription prizes.(p) “Valid Subscription Entry” means to be a valid subscription entry a
(a) Prizes that exceed $1.00 and are less than the threshold withhold-subscription must include the following: Subscriber identifying informa-

ing amount for federal tax reporting will be remitted to an individualtion (as defined herein), selected payment option, game numbers entered
subscriber whose name appears on the application. on the appropriate division computer file which is the official record of

(b) Prizes that meet or exceed the threshold amount for federal with-subscription entry.
holding for an individual will be remitted to the individual subscriber(q) “Valid Group Subscription Entry” means to be a valid group
whose name appears on the application form minus the required withhold-subscription entry a subscription must include the following: Subscriber
ing amount.identifying information (as defined herein) for each member of the group,

selected payment option, game numbers entered on the appropriate divi- (c) Prizes that are greater than $1.00 will be remitted to an individual
sion computer file which is the official record of group subscription entry. subscriber whose name appears on the application form. Prizes equal to or

2804.14 Subscription costs. less than $1.00 will be credited to the subscriber’s account to reduce the
(a) Lotto cost of subscription renewal, or in the event the subscriber chooses not to

(1) For each Lotto subscription, a minimum of two game panels must renew his/her subscription, the prize winning(s) in the account will be
be selected for a minimum plan of 26 weeks. remitted to the subscriber.

(2) A Lotto subscriber may play two, four, or six game panels. (d) For payment of a prize which does not meet the threshold amount
(3) The following number of game panels and subscription plans are for federal tax reporting to a group subscriber, payment will be made in

available for Lotto subscriptions at the costs shown: one payment in the name of the group and the group representative as
indicated on the application form, and remitted to the group representa-

Games Plan Cost tive. 
1,2 26 weeks - 52 drawings $50 (e) For payment of a prize which meets or exceeds the threshold
1,2,3,4 26 weeks - 52 drawings $100 amount for federal withholding to a group subscriber, a payment repre-
1,2,3,4,5,6 26 weeks - 52 drawings $150 senting an equal share of the prize will be remitted to each individual

member of the group. If the subscription or renewal application does not1,2 52 weeks - 104 drawings $98
show the taxpayer identification number (social security number or federal1,2,3,4 52 weeks - 104 drawings $196
employer identification number) of each group member, the division will1,2,3,4,5,6 52 weeks - 104 drawings $294
withhold appropriate income taxes in accordance with the applicable(b) The division reserves the right to alter, temporarily or permanently,
back-up withholding rules.the costs of subscription plans at the discretion of the director.

(f) A group subscription entry will be treated as a single entry in the(c) Other Games. The subscription costs for game(s) other than Lotto
prize pool and shall also be treated as a single entry when determining if ashall be posted on the division’s website (www.nylottery.org) from time to
prize in the Lotto or similar game is payable in annual installments astime.
provided in Part 2817 of this Title.2804.15 Subscription application requirements.

2804.18 Subscription disputes.(a) To be accepted for entry, an application form must meet the follow-
(a) The division is not responsible for disputes between or amonging requirements:

subscription group members.(1) Each game panel for Lotto must contain six unduplicated game
numbers selected from the following numbers: 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, (b) In any dispute with the division concerning the right to a subscrip-
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, tion prize, the division shall have the right to resolve such dispute by
31, 32, 33, 34, 35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 47, 48, 49, 50, paying the prize or refunding the subscription fee. If a refund is paid, the
51, 52, 53, 54, 55, 56, 57, 58, 59. Alternatively, a game panel for Lotto may refund shall be based on the remaining unused value of the subscription
contain fewer than six game numbers, or the Quick Pick option may be and shall be the sole and exclusive remedy of the subscriber(s).
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(1) If there is a discrepancy between the information set forth on an Assessment of Public Comment
application form and the information set forth in a confirmation letter, the The agency received no public comment.
subscriber may ask the division to resolve the discrepancy by written or
electronic communication. After such a report is received by the division,
the division shall resolve the discrepancy as soon as possible and issue a
revised confirmation letter. Resolution may include, but is not limited to,
cancellation of the subscription. No change in the subscription shall be
effective until a revised confirmation letter is issued. No request to resolve Committee on Open
a discrepancy shall be accepted after the effective date in the confirmation
letter issued. Government

2804.19 Subscription miscellaneous.
(a) Furthermore, the New York Lottery, pursuant to its statutory au-

thority, may from time to time add games to its subscription program NOTICE OF ADOPTION(including, but not limited to, Mega-Millions).
(b) A subscription renewal must be processed at least twelve (12) Access to Records

business days prior to the expiration date of a current subscription in
I.D. No. DOS-29-05-00022-Aorder to avoid a lapse in the subscription. A renewal application form
Filing No. 1039containing current subscription number, games, game numbers, plan,
Filing date: Sept. 9, 2005effective date and expiration date will be sent to the subscriber either
Effective date: Sept. 28, 2005electronically or by mail. The division will make reasonable efforts to

process renewal applications to assure no interruptions; however, the PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
division shall not be responsible for an interruption if a renewal applica- cedure Act, NOTICE is hereby given of the following action:
tion is not processed in sufficient time. Action taken: Amendment of Part 1401 of Title 21 NYCRR.

(c) Once a subscription is entered into the subscription file, the funds Statutory authority: Public Officers Law, section 89(3); and L. 2005, ch.paid for the subscription are not refundable. 22(d) If a promotion offers a subscription, the division reserves the right
Subject: Access to records.to limit the number of promotional subscriptions that may be received by a
Purpose: To conform with amendments to law.person or group.
Text of final rule: Subdivision (a) of section 1401.2 is amended to read as(e) The division reserves the right to exclude subscribers from partici-
follows:pation in a promotion offering special payments or prizes.

(a) The governing body of a public corporation and the head of an(f) Any subscription commenced prior to the effective date of the
executive agency or governing body of other agencies shall be responsiblesubscription regulations set forth in this part shall be subject to the
for insuring compliance with the regulations herein, and shall designateregulations that were in effect at the time such subscription was com-
one or more persons as records access officer by name or by specific jobmenced. Any subscription commenced on or after the effective date of the
title and business address, and when requests are accepted via email, ansubscription regulations set forth in this part shall be subject to this part. 
email address, who shall have the duty of coordinating agency response toFinal rule as compared with last published rule: Nonsubstantive
public requests for access to records. The designation of one or morechanges were made in sections 2804.13(f), (m) and 2804.17(f).
records access officers shall not be construed to prohibit officials who haveText of rule and any required statements and analyses may be
in the past been authorized to make records or information available to theobtained from: Dwight T. Flynn, Associate Counsel, Division of the
public from continuing to do so.Lottery, One Broadway Center, P.O. Box 7500, Schenectady, NY 12301-

Subdivision (b)(2) of section 1401.2 is amended to read as follows:7500, (518) 388-3408, e-mail: dflynn@lottery.state.ny.us
(2) [Assist the requester in identifying requested records, if neces-Assessment of Public Comment sary] Assist persons seeking records to identify the records sought, if

The agency received no public comment. necessary, and when appropriate, indicate the manner in which the
records are filed, retrieved or generated to assist persons in reasonably
describing records.

Subdivisions (3), (4), (5) and (6) of section 1401.2(b) are renumbered
as subdivisions (4), (5), (6) and (7), and a new subdivision (3) is added to
read as follows:Department of Motor Vehicles (3) Contact persons seeking records when a request is voluminous or
when locating the records sought involves substantial effort, so that
agency personnel may ascertain the nature of records of primary interest
and attempt to reasonably reduce the volume of the records requested.NOTICE OF ADOPTION

Section 1401.5 is repealed and new section 1401.5 is adopted to read as
follows:Civil Penalties

1401.5 Responses to requests for records.I.D. No. MTV-30-05-00013-A (a) An agency may require that a request be made in writing or mayFiling No. 1037 make records available upon oral request.Filing date: Sept. 12, 2005 (b) When an agency maintains requested records on the internet, aEffective date: Oct. 1, 2005 response shall inform a requester that the records are accessible via the
internet and in printed form either on paper or other information storagePURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
medium. cedure Act, NOTICE is hereby given of the following action:

(c) An agency shall respond to a request within five business days of theAction taken: Amendment of Parts 34 and 35 of Title 15 NYCRR.
receipt of a request by:Statutory authority: Vehicle and Traffic Law, sections 215(a), 318(1)

(1) informing a person requesting records that the request or portionand (1-a)
of the request does not reasonably describe the records sought, includingSubject: Civil penalties. direction, to the extent possible, that would enable that person to request

Purpose: To conform regulations to statutory amendments relating to records reasonably described; 
insurance lapse civil penalties. (2) granting or denying access to records in whole or in part; 
Text or summary was published in the notice of proposed rule making, (3) acknowledging the receipt of a request in writing, including an
I.D. No. MTV-30-05-00013-P, Issue of July 27, 2005. approximate date when the request will be granted or denied in whole or in
Final rule as compared with last published rule: No changes. part, which shall be reasonable under the circumstances of the request and
Text of rule and any required statements and analyses may be shall not be more than twenty days after the date of the acknowledgment,
obtained from: Michele Welch, Department of Motor Vehicles, 6 Empire or if it is known that circumstances prevent disclosure within twenty
State Plaza, Swan St. Bldg., Rm. 526, Albany, NY 12228, (518) 474-0871, business days from the date of such acknowledgment, providing a state-
e-mail: mwelc@dmv.state.ny.us ment in writing stating the reason for inability to grant the request within
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that time and a date certain, within a reasonable period under the circum- (3) name and return address of the appellant. 
stances of the request, when the request will be granted in whole or in part; Section 1401.7(f), (g) and (h) are renumbered as (g), (h) and (i) and a
or new subdivision (f) is added to read as follows:

(4) if the receipt of request was acknowledged in writing and in- (f) A failure to determine an appeal within ten business days of its
cluded an approximate date when the request would be granted in whole receipt by granting access to the records sought or fully explaining the
or in part within twenty business days of such acknowledgment, but cir- reasons for further denial in writing shall constitute a denial of the appeal.
cumstances prevent disclosure within that time, providing a statement in Final rule as compared with last published rule: Nonsubstantive
writing with twenty business days of such acknowledgment stating the changes were made in sections 1401.5(c)(3), (4), (e)(4), (6), 1401.6(c) and
reason for the inability to do so and a date certain, within a reasonable 1401.9 was deleted, but must remain.
period under the circumstances of the request, when the request will be Text of rule and any required statements and analyses may be
granted in whole or in part. obtained from: Janet Mercer, Department of State, Committee on Open

(d) In determining a reasonable time for granting or denying a request Government, 41 State St., Albany, NY 12231, (518) 474-2518, e-mail:
under the circumstances of a request, agency personnel shall consider the jmercer@dos.state.ny.us
volume of a request, the ease or difficulty in locating, retrieving or gener- Revised Job Impact Statement
ating records, the complexity of the request, the need to review records to Changes made in the regulations proposed by the Committee on Open
determine the extent to which they must be disclosed, the number of Government are not substantive and do not alter their intent or impact as
requests received by the agency, and similar factors that bear on an originally proposed.
agency’s ability to grant access to records promptly and within a reasona-

Assessment of Public Commentble time.
Since the publication of the Notice of Proposed Rule Making in the(e) A failure to comply with the time limitations described herein shall

State Register on July 20, 2005, one page of written comments, which wasconstitute a denial of a request that may be appealed. Such failure shall
preceded by a telephone discussion with the authors of the comments andinclude situations in which an agency:
their colleagues, has been transmitted to the Committee on Open Govern-(1) fails to grant access to the records sought, deny access in writing
ment pertaining to amendments to its existing regulations [21 NYCRR Partor acknowledge the receipt of a request within five business days of the
1401]. Another letter commenting on the proposed rule consisting of lessreceipt of a request; 
than a page and a half was submitted by the New York City Law Depart-(2) acknowledges the receipt of a request within five business days ment. The proposal to amend the existing regulations by means of consen-but fails to furnish an approximate date when it will grant or deny a sus rule was precipitated by the enactment of Chapter 22 of the Laws ofrequest in whole or in part; 2005.

(3) furnishes an acknowledgment of the receipt of a request within In a conference call of August 3, Assemblywoman RoAnn Destito, the
five business days with an approximate date for granting or denying access Assembly sponsor of the legislation, Richard Murphy and Andrea Zaretzki
in whole or in part that is unreasonable under the circumstances of the of the Assembly Regulations Review Commission, and Cheryl Couser of
request; the Assembly Office of Program and Counsel, recommended non-substan-

(4) fails to respond to a request within a reasonable time after the tial changes in the language proposed by the Committee on Open Govern-
approximate date given or within twenty days after the date of its acknowl- ment. Following that discussion, Richard Murphy transmitted proposed
edgment of the receipt of a request; language to make certain provisions clearer and fully consistent with the

(5) determines to grant a request in whole or in part within twenty intent of the legislation. In addition, in one instance, it was suggested that
business days of its acknowledgment of the receipt of a request, but fails to the proposed deletion of an existing provision, section 1401.9, was inap-
do so, unless the agency provides the reason for its inability to do so in propriate, for it had no relevance to or connection with Chapter 22.
writing and a date certain within which the request will be granted in The following changes would, according to Assemblywoman Destito
whole or in part; and her colleagues, “clarify” the proposed regulations implementing Chap-

(6) does not grant a request in whole or in part within twenty ter 22:
business days of its acknowledgment of the receipt of a request and fails to Section 1401.5(c)(3): “acknowledging the receipt of a request in writ-
provide the reason in writing explaining its inability to do so and a date ing, including an approximate date when the request will be granted or
certain by which the request will be granted in whole or in part; or denied in whole or in part, which shall be reasonable under the circum-

(7) responds to a request, stating that more than twenty business stances of the request and shall not be more than twenty business days
days is needed to grant or deny the request in whole or in part and after the date of the acknowledgment, or if it is known that circumstances
provides a date certain within which it will do so, but such date is unrea- prevent disclosure within twenty business days from the date of such
sonable under the circumstances of the request. acknowledgment, [provide] providing a statement in writing stating the

Subdivision (c) of section 1401.6 is amended to read as follows: reason for inability to grant the request within that time and a date certain,
(c) The subject matter list shall be updated [not less than twice per year. within a reasonable period under the circumstances of the request, when

The most recent] annually, and the date of the most recent update shall the request will be granted in whole or in part; or”
appear on the first page of the subject matter list. Section 1401.5(c)(4): “if the receipt of request was acknowledged in

Subdivision (a) of section 1401.7 is amended to read as follows: writing and included an approximate date when the request[ed] would be
(a) The governing body of a public corporation or the head, chief granted in whole or in part within twenty business days of such acknowl-

executive or governing body of other agencies shall [hear] determine edgment, but circumstances prevent disclosure within that time, providing
appeals or shall designate a person or body to hear appeals regarding denial a statement in writing within twenty business days of such acknowledg-
of access to records under the Freedom of Information Law. ment stating the reason for the inability to do so and a date certain, within a

Subdivision (b) of section 1401.7 is amended to read as follows: reasonable period under the circumstances of the request, when the request
(b) Denial of access shall be in writing stating the reason therefor and will be granted in whole or in part.”

advising the person denied access of his or her right to appeal to the person Section 1401.5(e)(4): “fails to respond to a request within a reasonable
or body [established to hear] designated to determine appeals, and that time after the approximate date given or within twenty days after the date
person or body shall be identified by name, title, business address and of [in] its acknowledgment of the receipt of a request;”
business telephone number. The records access officer shall not be the Section 1401.5(e)(6): “does not grant a request in whole or in part
appeals officer. within twenty business days of its acknowledgment of the receipt of a

Subdivision (c) of section 1401.7 is amended to read as follows: request and fails to provide the reason in writing explaining its inability to
(c) If an agency fails to respond to a request [within five business days do so [or] and a date certain [within] by which the request will be granted

of receipt of a request] as required in [subdivision (d) of] section 1401.5 of in whole or in part; or”
this Part, such failure shall be deemed a denial of access by the agency. It was also recommended that the Committee’s proposal to require that

Subdivision (e) of section 1401.7 is amended to read as follows: agencies’ subject matter lists in § 1401.6(c) be updated “periodically” be
(e) the time for deciding an appeal by the individual or body designated changed to require that those documents be updated “annually.” 

to [hear] determine appeals shall commence upon receipt of written appeal The comments made by the New York City Law Department involved
identifying: questions regarding the interpretation of the proposed rule and its relation

(1) the date and location of requests for records; to the language of the amendments added by Chapter 22. A response was
(2) a description, to the extent possible, of the records that were prepared and sent in which clarification was offered in response to the

denied; and issues raised by that agency.
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CONCLUSION Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-Because the recommended non-substantial changes described earlier
1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRSinvolve a consensus rule and do not in any way alter the substance of the
employer ID no. or social security no. is required from firms or persons toproposed regulations published on July 20, those changes are being incor-
be billed 25 cents per page. Please use tracking number found on last lineporated into the regulations.
of notice in requests.
Assessment of Public Comment
An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.
(05-E-0610SA1)Public Service Commission

NOTICE OF ADOPTION

Transfer of Ownership Interests by Energy Factors, IncorporatedNOTICE OF ADOPTION
and Alliance Energy, New York, LLC

Low-Income Gas Customer Energy Efficiency Program by Niag- I.D. No. PSC-27-05-00017-A
ara Mohawk Power Corporation Filing date: Sept. 7, 2005

Effective date: Sept. 7, 2005I.D. No. PSC-25-05-00012-A
Filing date: Sept. 12, 2005

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-Effective date: Sept. 12, 2005 cedure Act, NOTICE is hereby given of the following action:
Action taken: The commission, on Aug. 24, 2005, adopted an order inPURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
Case 05-E-0746 approving the transfer of ownership interests in an ap-cedure Act, NOTICE is hereby given of the following action:
proximately 84 MW electric and steam generating facility located in Og-Action taken: The commission, on Aug. 24, 2005, adopted an order in
densburg, NY and an approximately 79 MW electric and steam generatingCase 05-G-0668 approving a request by Niagara Mohawk Power Corpora-
facility located in Massena, NY.tion (Niagara Mohawk) to fund a Low-Income Gas Energy Efficiency
Statutory authority: Public Service Law, sections 70 and 83Program for gas heating customers.
Subject: Transfer of electric and steam generating facilities.Statutory authority: Public Service Law, section 66(12)
Purpose: To approve the transfer of electric and steam generating facili-Subject: Energy-efficiency program for Niagara Mohawk low-income
ties.gas customers.
Substance of final rule: The Commission approved a request by PowerPurpose: To approve the program.
City Partners, L.P. and AG-Energy, L.P. for the transfer of ownershipSubstance of final rule: The Commission approved Niagara Mohawk
interests in an approximately 84 MW electric and steam generating facilityPower Corporation’s petition establishing a low-income gas customer
located in Ogdensburg, New York and an approximately 79 MW electricenergy efficiency program, subject to the terms and conditions set forth in
and steam generating facility located in Massena, New York to Alliancethe order.
Energy New York, LLC, subject to the terms and conditions set forth in the

Final rule compared with proposed rule: No changes. order.
Text of rule may be obtained from: Central Operations, Public Service Final rule compared with proposed rule: No changes.
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223- Text of rule may be obtained from: Central Operations, Public Service
1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
employer ID no. or social security no. is required from firms or persons to 1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS
be billed 25 cents per page. Please use tracking number found on last line employer ID no. or social security no. is required from firms or persons to
of notice in requests. be billed 25 cents per page. Please use tracking number found on last line
Assessment of Public Comment of notice in requests.
An assessment of public comment is not submitted with this notice because Assessment of Public Comment
the rule is within the definition contained in section 102(2)(a)(ii) of the An assessment of public comment is not submitted with this notice because
State Administrative Procedure Act. the rule is within the definition contained in section 102(2)(a)(ii) of the
(05-G-0668SA1) State Administrative Procedure Act.

(05-E-0746SA1)
NOTICE OF ADOPTION

PROPOSED RULE MAKINGExempt Wholesale Generator Status by FirstEnergy Corporation
NO HEARING(S) SCHEDULED

I.D. No. PSC-26-05-00006-A
Filing date: Sept. 9, 2005 Exemptions from Standby Service by Niagara Mohawk Power
Effective date: Sept. 9, 2005 Corporation

I.D. No. PSC-39-05-00002-PPURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action: PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
Action taken: The commission, on Aug. 24, 2005, adopted an order cedure Act, NOTICE is hereby given of the following proposed rule:
approving petitions of Waverly Electric Light & Power Company to allow Proposed action: The Public Service Commission is considering whether
certain generating facilities, now owned by subsidiaries of FirstEnergy to approve or reject, in whole or in part, a proposal filed by Niagara
Corporation, to become exempt wholesale generators. Mohawk Power Corporation to make various changes in the rates, charges,
Statutory authority: Public Service Law, sections 5(b), 65(1), 66(1), (5), rules and regulations contained in its schedule for electric service—P.S.C.
(8), (9), (10), (11) and (12) No. 207 to become effective Dec. 19, 2005.
Subject: Request for exempt wholesale generator status. Statutory authority: Public Service Law, section 66(12)
Purpose: To grant wholesale generator status of certain generating facili- Subject: Exemptions from standby service.
ties. Purpose: To revise rules concerning customer exemptions from the re-
Substance of final rule: The Commission approved requests by Waverly quirements for service under Service Classification No. 7 — sale of
Electric Light & Power Company to allow certain facilities, now owned by standby service to customers with on-site generation facilities.
FirstEnergy Corporation, to become exempt wholesale generators under Substance of proposed rule: On August 31, 2005, Niagara Mohawk
the Federal Public Utility Holding Act of 1935, subject to the terms and Power Corporation (Niagara Mohawk) filed proposed tariff amendments
conditions set forth in the order. to revise its rules concerning customer exemptions from the requirements
Final rule compared with proposed rule: No changes. for service under S.C. No. 7 — Sale of Standby Service to Customers with
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On-Site Generation Facilities. The proposed effective date of Niagara Rockland Utilities, Inc. to make various changes in the rates, charges, rules
Mohawk’s filing is December 19, 2005. The Commission may approve, and regulations contained in its schedule for electric service—P.S.C. No.
reject or modify, in whole or in part, Niagara Mohawk’s proposed tariff 2—Electricity, to become effective Dec. 1, 2005.
revisions. Statutory authority: Public Service Law, section 66(12)
Text of proposed rule and any required statements and analyses may Subject: Market supply charge and energy cost adjustment.
be obtained by filing a Document Request Form (F-96) located on our Purpose: To revise the market supply charge (MSC) and energy cost
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact: adjustment to reduce the volatility of the MSC.
Central Operations, Public Service Commission, Bldg. 3, Empire State Substance of proposed rule: On September 1, 2005, Orange and Rock-
Plaza, Albany, NY 12223-1350, (518) 474-2500 land Utilities, Inc. (O&R) filed proposed tariff amendments to revise its
Data, views or arguments may be submitted to: Jaclyn A. Brilling, Market Supply Charge (MSC) and Energy Cost Adjustment (ECA) to
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al- reduce the volatility of the MSC. O&R proposes to make the following
bany, NY 12223-1350, (518) 474-6530 changes to its MSC and ECA and the cost elements recovered thereunder
Public comment will be received until: 45 days after publication of this from full service and retail access electric customers. (1) Flow all adjust-
notice. ments related to Transmission Congestion Contracts through the ECA. (2)
Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural Establish a 5% “band” limiting how much the MSC would be negatively or
Area Flexibility Analysis and Job Impact Statement positively impacted by NYISO adjustments each month with NYISO
Statements and analyses are not submitted with this notice because the adjustments outside of the 5% band flowing through the ECA. (3) Revise
proposed rule is within the definition contained in section 102(2)(a)(ii) of the ECA to permit monthly adjustments, in addition to an annual adjust-
the State Administrative Procedure Act. ment. The proposed effective date of O&R’s filing is December 1, 2005.
(01-E-1847SA5) The Commission may approve, reject or modify, in whole or in part,

O&R’s proposed tariff revisions.
PROPOSED RULE MAKING Text of proposed rule and any required statements and analyses may

be obtained by filing a Document Request Form (F-96) located on ourNO HEARING(S) SCHEDULED
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:

Lightened Regulation by Cross-Sound Cable (New York), LLC Central Operations, Public Service Commission, Bldg. 3, Empire State
Plaza, Albany, NY 12223-1350, (518) 474-2500I.D. No. PSC-39-05-00003-P
Data, views or arguments may be submitted to: Jaclyn A. Brilling,

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
cedure Act, NOTICE is hereby given of the following proposed rule: bany, NY 12223-1350, (518) 474-6530
Proposed action: The Public Service Commission is considering whether Public comment will be received until: 45 days after publication of this
to approve or reject (in whole or in part) or modify a request by Cross- notice.
Sound Cable (New York), LLC (CSCNY) for an order providing for Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
lightened regulation. Area Flexibility Analysis and Job Impact Statement
Statutory authority: Public Service Law, sections 4(1), 66(1), 69, 70 and Statements and analyses are not submitted with this notice because the
110 proposed rule is within the definition contained in section 102(2)(a)(ii) of
Subject: Request by CSCNY for lightened regulation as an electric cor- the State Administrative Procedure Act.
poration. (05-E-1090SA1)
Purpose: To consider the request in connection with the construction and
operation of an electric transmission facility.
Substance of proposed rule: By petition filed August 24, 2005, Cross-
Sound Cable (New York) LLC (CSCNY) seeks a declaratory ruling from
the Commission that it, as an electric corporation providing interstate
electric transmission capacity, will be subject to a lightened regulatory
regime. While the petition was denominated as one for a Declaratory
Ruling, CSCNY seeks an Order granting relief, rather than simply a
Declaratory Ruling finding entitlement to such relief.
Text of proposed rule and any required statements and analyses may
be obtained by filing a Document Request Form (F-96) located on our
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:
Central Operations, Public Service Commission, Bldg. 3, Empire State
Plaza, Albany, NY 12223-1350, (518) 474-2500
Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
bany, NY 12223-1350, (518) 474-6530
Public comment will be received until: 45 days after publication of this
notice.
Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job Impact Statement
Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.
(05-E-1030SA1)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Market Supply Charge and Energy Cost Adjustment by Orange
and Rockland Utilities, Inc.
I.D. No. PSC-39-05-00004-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: The Public Service Commission is considering whether
to approve or reject, in whole or in part, a proposal filed by Orange and
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