
RULE MAKING
ACTIVITIES

ing white tailed deer and mule deer). CWD has been detected in free-Each rule making is identified by an I.D. No., which consists
ranging deer and elk in Colorado, Wyoming, Nebraska, Wisconsin, South

of 13 characters. For example, the I.D. No. AAM-01-96- Dakota, New Mexico, Illinois and Utah. It has been diagnosed in captive
00001-E indicates the following: deer and elk herds in South Dakota, Nebraska, Colorado, Oklahoma,

Kansas, Minnesota, Montana, Wisconsin and New York and the Canadian
AAM -the abbreviation to identify the adopting agency provinces of Saskatchewan and Alberta.

The origin of CWD is unknown. The mode of transmission is suspected01 -the State Register issue number
to be from animal to animal. The disease is progressive and always fatal.96 -the year
There is no live animal test for CWD, so it is impossible to determine

00001 -the Department of State number, assigned upon re- whether a live animal is positive, nor is there a vaccine to prevent the
disease. The incubation period is lengthy and 3 to 5 years of continuedceipt of notice
surveillance is needed with no new infection found before a herd can beE -Emergency Rule Making—permanent action not
declared free of CWD through quarantine. The United States Secretary of

intended (This character could also be: A for Adop- Agriculture has declared CWD to be an emergency that threatens the
livestock industry of the United States and authorized the United Statestion; P for Proposed Rule Making; RP for Revised
Department of Agriculture to establish a CWD eradication program. OnRule Making; EP for a combined Emergency and
December 24, 2003, the USDA proposed CWD regulations establishing a

Proposed Rule Making; EA for an Emergency Rule Federal CWD Herd Certification Program and governing the interstate
movement of captive deer and elk. The proposed Federal regulationsMaking that is permanent and does not expire 90
permit herd owners to enroll in State programs that it determines aredays after filing; or C for first Continuation.)
equivalent to the proposed Federal program. The Department believes that
the State CWD herd certification program established by this rule isItalics contained in text denote new material. Brackets indi-
equivalent to the proposed Federal program.cate material to be deleted.

New York State has 433 entities engaged in raising approximately
9,600 deer and elk in captivity with a value of several million dollars, and
many of these entities have imported captive bred deer and elk from other
states, including Wisconsin, a state with confirmed CWD. The rule repeals
a prohibition on the importation of captive cervids susceptible to CWD and
adopts a prohibition on the importation or movement of captive cervidsDepartment of Agriculture and into or within the State unless a permit authorizing such movement has
been obtained from the Department prior to such importation or move-Markets
ment. Except for cervids moving directly to slaughter, permits shall be
issued only for captive cervids that meet the health requirements estab-
lished by the rule.

EMERGENCY The rule establishes general health requirements for captive cervids,
special provisions for captive cervids susceptible to CWD, requirementsRULE MAKING
for CWD Certified Herd Program, requirements for a CWD Monitored
Herd Program, requirements for approved susceptible cervid slaughterCaptive Cervids
facilities, requirements for the importation of captive susceptible cervidsI.D. No. AAM-16-06-00005-E
for immediate slaughter and requirements for the management of CWDFiling No. 401
positive, exposed or suspect herds of captive cervids. This is an essentialFiling date: March 29, 2006
disease control measure that will help to prevent the introduction of CWDEffective date: March 29, 2006
into New York State and permit it to be detected and controlled within the
captive cervid population of the State.PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-

The promulgation of this regulation on an emergency basis is necessarycedure Act, NOTICE is hereby given of the following action:
because further introduction and spread of CWD into and within NewAction taken: Repeal of section 62.8 and addition of Part 68 to Title 1
York State would be devastating from both an animal health and economicNYCRR.
standpoint given the threat the disease poses to the approximately 9,600Statutory authority: Agriculture and Markets Law, sections 18(6), 72
captive deer in the State and the 433 entities which raise them.and 74
Subject: Captive cervids.Finding of necessity for emergency rule: Preservation of general wel-
Purpose: To prevent the introduction and spread of chronic wasting dis-fare.
ease into and within the State.Specific reasons underlying the finding of necessity: The proposed
Substance of emergency rule: Section 62.8 of 1 NYCRR is repealed.repeal of section 62.8 of 1 NYCRR and the adoption of 1 NYCRR Part 68

will help to prevent further introduction of chronic wasting disease (CWD) Section 68.1 of 1 NYCRR sets forth definitions for “CWD susceptible
into New York State and permit it to be detected and controlled if it were to cervid,” “CWD exposed cervid,” “CWD positive cervid,” “CWD negative
arise within the captive cervid population of the State. CWD is an infec- cervid,” “CWD suspect cervid,” “CWD infected zone,” “captive,” “CWD
tious and communicable disease of deer belonging to the Genus Cervus Certified Herd Program,” “Cervid,” “Chronic Wasting Disease,” “Com-
(including elk, red deer and sika deer) and the Genus Odocoileus (includ- mingling,” “Department,” “Enrollment Date,” “Herd,” “Herd Inventory,”
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“CWD Herd Plan,” “CWD Herd Status,” “CWD positive herd,” “CWD importation of deer which may be infected with chronic wasting disease
Suspect herd,” “Special purpose herd,” “CWD Exposed herd,” “CWD (CWD), and permitting CWD to be detected and controlled within the
certified herd,” “Official identification,” “CWD Monitored herd,” captive cervid population of the State.
“Owner,” “Premises,” “CWD Premises plan,” “Quarantine,” “State animal 3. Needs and Benefits:
health official,” “Status date,” “Official test,” “USDA/APHIS,” and “Cer- CWD is an infectious and communicable disease of deer belonging to
tificate of Veterinary Inspection (CVI)”. the Genus Cervus (including elk, red deer and sika deer) and the Genus

Section 68.2 of 1 NYCRR establishes general health requirements for Odocoileus (including white tailed deer and mule deer). CWD has been
captive cervids including requirements relating to mandatory reporting, the detected in free-ranging deer and elk in Colorado, Wyoming, Nebraska,
movement of captive cervids, enforcement, facilities, fencing, herd integ- Wisconsin, South Dakota, New Mexico, Illinois and Utah. It has been
rity, sample collection and premises location. diagnosed in captive deer and elk herds in South Dakota, Nebraska, Colo-

Section 68.3 of 1 NYCRR establishes special provisions for captive rado, Oklahoma, Kansas, Minnesota, Montana, Wisconsin and New York
cervids susceptible to chronic wasting disease including requirements re- and the Canadian provinces of Saskatchewan and Alberta.
lating to importation, enrollment in the CWD Herd Certification program, The origin of CWD is unknown. The mode of transmission is suspected
Monitored herd program, licenses and permits issued by the Department of to be from animal to animal. The disease is progressive and always fatal.
Environmental Conservation, fencing, premises inspection and record- There is no live animal test for CWD, so it is impossible to determine
keeping. whether a live animal is positive, nor is there a vaccine to prevent the

Section 68.4 of 1 NYCRR establishes requirements for the CWD disease. The incubation period is lengthy and 3 to 5 years of continued
Certified Herd program including requirements for captive susceptible surveillance is needed with no new infection found before a herd can be
cervid operations engaged in breeding and/or the sale or removal of live declared free of CWD through quarantine. The United States Secretary of
cervids from the premises for any purposes, the establishment of a CWD Agriculture has declared CWD to be an emergency that threatens the
herd status, sampling and testing, animal identification, annual physical livestock industry of the United States and authorized the United States
herd inventory and additions to CWD Certified Herd program herds. Department of Agriculture to establish a CWD eradication program.

Section 68.5 of 1 NYCRR establishes requirements for CWD Moni- New York State has 433 entities engaged in raising approximately
tored Herds including requirements for special purpose herds consisting of 9,600 deer and elk in captivity with a value of several million dollars, and
one or more susceptible cervids, sampling and testing, additions to CWD many of these entities import captive bred deer and elk from other states,
monitored herds, animal identification and permitted movement to an including Wisconsin, a state with confirmed CWD. This rule repeals a rule
approved CWD slaughter facility. that had prohibited, with certain exceptions, the importation of captive

Section 68.6 of 1 NYCRR establishes requirements for approved sus- cervids susceptible to CWD and adopts a prohibition on the importation or
ceptible cervid slaughter facilities, including requirements for holding movement of captive cervids into or within the State unless they are
pens, sample retention and holding facilities, susceptible cervid offal dis- accompanied by a valid certificate of veterinary inspection and a permit
posal plans and inspection. authorizing such importation or movement has been obtained from the

Section 68.7 of 1 NYCRR establishes requirements for the importation Department, in consultation with the New York State Department of Envi-
of captive susceptible cervids for immediate slaughter including require- ronmental Conservation. The rule establishes general health requirements
ments for source herds, permits, direct movement, samples, waste and for captive cervids, special requirements for captive cervids susceptible to
slaughter. CWD, requirements for a CWD Certified Herd Program, requirements for

Section 68.8 of 1 NYCRR establishes requirements for the manage- a CWD Monitored Herd Program, requirements for approved susceptible
ment of CWD positive, exposed or suspect herds including premises quar- cervid slaughter facilities, requirements for the importation of captive
antine, establishment of a herd plan, depopulation, cleaning and disinfec- susceptible cervids for immediate slaughter and requirements for the man-
tion, future land use restrictions, restocking constraints and timeframes, agement of CWD positive, exposed or suspect herds of captive cervids.
fencing requirements, risk analysis, official herd quarantines, elimination This is an essential disease control measure that will help to prevent the
of high-risk cervids within the herd, special fencing requirements and the introduction of CWD into New York State, and permit it to be detected and
disposal of carcasses. controlled if it were to arise within the captive cervid population of the
This notice is intended to serve only as a notice of emergency adoption. State.
This agency intends to adopt this emergency rule as a permanent rule and 4. Costs:
will publish a notice of proposed rule making in the State Register at some (a) Costs to regulated parties:
future date. The emergency rule will expire June 26, 2006. There are approximately 433 entities raising a total of approximately
Text of emergency rule and any required statements and analyses may 9,600 captive deer in New York State. These farms produce venison with a
be obtained from: Dr. John Huntley, DVM, State Veterinarian, Director, value of approximately $1,300,000 per year. During 2002, 195 elk and 165
Division of Animal Industry, Department of Agriculture and Markets, 10B deer were imported into New York. The value of elk range from $500 to
Airline Dr., Albany, NY 12235, (518) 457-3502 $2,000 per animal. The value of deer range from $50 to $1,500 per animal.
Regulatory Impact Statement Using the most recent annual import data, average values of $1,250 per

1. Statutory Authority: animal for elk and $775 per animal for deer, the prior prohibition on the
Section 18(6) of the Agriculture and Markets Law provides, in part, importation of captive cervids susceptible to CWD prevented the importa-

that the Commissioner may enact, amend and repeal necessary rules which tion of 195 elk with a value of $243,750 and 165 deer with a value of
shall provide generally for the exercise of the powers and performance of $127,875 on an annual basis. It is not known how many captive cervids
the duties of the Department. will meet the health requirements of 1 NYCRR Part 68 or otherwise

Section 72 of the Law authorizes the Commissioner to adopt and qualify for importation or movement within the State of New York. The
enforce rules and regulations for the control, suppression or eradication of number and value of the captive cervids that will continue to be prohibited
communicable diseases among domestic animals and to prevent the spread from importation will depend upon the extent to which the owners of herds
of infection and contagion. of captive cervids outside the State comply with the requirements of 1

NYCRR Part 68.Section 72 of the Law also provides that whenever any infectious or
communicable disease affecting domestic animals shall exist or have re- Owners of captive cervids within New York State will incur certain
cently existed outside this State, the Commissioner shall take measures to costs as a result of this rule. The New York State Department of Environ-
prevent such disease from being brought into the State. mental Conservation currently regulates 129 farms with whitetailed deer.

Section 74 of the Law authorizes the Commissioner to adopt rules and DEC requires these farms to have an eight-foot fence, as does this rule.
regulations relating to the importation of domestic or feral animals into the There are 82 farms with elk, red deer, sika deer or mule deer in the State
State. Subdivision (10) of said Section provides that “feral animal” means that do not have whitetailed deer. Assuming that half of these farms do not
an undomesticated or wild animal. have adequate fences, that they have an average of 20 adult cervids and a

2. Legislative Objectives: 160-acre square enclosure, it would require two miles of fence extensions
The statutory provisions pursuant to which these regulations are pro- to raise the fence to eight feet. Assuming the farms will use post extensions

posed are aimed at preventing infectious or communicable diseases affect- and wire or tape at a cost of $1.00 a foot, the cost to each of the 41 farms
ing domestic animals from being brought into the State to control, suppress that will need to upgrade their fences will be $10,560. The cost of erecting
and eradicate such diseases and prevent the spread of infection and conta- a solid barrier or a second fence on a farm in an area of the State designated
gion. The Department’s proposed repeal of 1 NYCRR section 62.8 and as CWD containment area is estimated to be approximately $1.00 per foot
adoption of 1 NYCRR Part 68 will further this goal by preventing the of fence for 7’ plastic mesh and $2.00 per foot for posts ($20 post every 10
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feet) or $16,000 for two miles of fence. There are currently two cervid 9. Federal Standards:
farms in the existing designated CWD containment area. The federal government currently has no standards restricting the inter-

The rule also requires that captive cervid operations, with the exception state movement of cervids due to CWD, but has proposed CWD regula-
of special purpose herds, have proper restraining facilities, chutes, gates tions establishing a Federal CWD Herd Certification Program and gov-
and corrals to capture and restrain cervids for diagnostic testing and inven- erning the interstate movement of captive deer and elk. The proposed
tory. Assuming that the 30 farms that are currently tested have adequate Federal regulations permit herd owners to enroll in State programs that are
handling facilities and that the 102 farms that are currently under tubercu- determined to be equivalent to the proposed Federal program. The Depart-
losis quarantine will be special purpose herds, there are currently 79 farms ment believes that the State CWD program established by this rule is
that will need to upgrade their capture and restraint facilities. The owners equivalent to the proposed Federal program.
of those farms will have to build catch pens and chutes at an approximate 10. Compliance Schedule:
cost of $10,000 to $20,000 per farm. It is anticipated that regulated parties can immediately comply with the

Whitetailed deer experience a five to ten percent death loss when rule.
handled for purposes such as testing. The majority (1,975 out of 2,950) of Regulatory Flexibility Analysiscaptive whitetailed deer in the State are in quarantined premises and will

1. Effect of Rule:not have to be handled. Handling the other whitetailed deer can be ex-
There are approximately 433 small businesses raising a total of approx-pected to produce a total death loss of 49 to 98 deer on 43 farms for a loss

imately 9,600 captive cervidae (the family that includes deer and elk) inof $1,700 to $3,400 per farm per year, assuming the deer each have a value
New York State. The rule would have no impact on local governments.of $1,500.

2. Compliance Requirements:The labor costs associated with the handling of captive cervids required
Regulated parties are prohibited from importing captive cervids, otherby this Part will average three person days, or $250.00 per year. It is

than those moving directly to slaughter, without a valid certificate ofestimated that the recordkeeping associated with this rule will require less
veterinary inspection. In addition, regulated parties importing or movingthan one hour annually on the average farm.
captive cervids into the State or within the State for any purpose must firstThe 102 herds designated as special purpose herds will require an area
obtain a permit from the Department, in consultation with the New Yorkin which to keep, for testing purposes, the heads of captive cervids that
State Department of Environmental Conservation, authorizing such move-have died. It is estimated that this will result in a one-time cost of $400 to
ment.$500 per farm.

Captive cervid operations, with the exception of special purpose herds,(b) Costs to the agency, state and local governments:
must have proper restraining facilities to capture and restrain cervids forThere will be no cost to local government or the State, other than the
testing, as well as storage facilities for samples.cost to the Department. The cost to the Department will be between $500

and $1,000 per farm annually, or between $121,500 and $243,000 annually Captive cervid operations must have a continuous barrier fence and
to carry out necessary inspections and to collect and process samples. maintain herd integrity.

(c) Source: Regulated parties will be able to import CWD susceptible cervids only
Costs are based upon data from the records of the Department’s Divi- if they are moved from a herd which has achieved CWD certified herd

sion of Animal Industry. status and the state of origin has adopted mandatory reporting and quaran-
tine requirements equivalent to those set forth in 1 NYCRR Part 68.5. Local Government Mandates:
Regulated parties may not hold CWD susceptible cervids in captivity inThe proposed amendments would not impose any program, service,
New York State unless they are enrolled in the CWD Certified Herdduty or other responsibility upon any county, city, town, village, school
Program or the CWD Monitored Herd Program or have a license or permitdistrict, fire district or other special district.
issued by DEC pursuant to ECL section 11-0515.6. Paperwork:

Regulated parties with herds containing at least one CWD susceptibleThe rule requires that captive cervids being imported or moved into or
cervid must have a perimeter fence that is at least eight feet high. Captivewithin New York State be accompanied by a movement permit. Such
CWD susceptible cervid facilities and perimeter facilities must be in-permits will be issued by the Department in consultation with the New
spected and approved by a state or federal regulatory representative.York State Department of Environmental Conservation after a determina-

tion that the deer in question qualify for importation. A valid certificate of Regulated parties must keep accurate records documenting purchases,
veterinary inspection must also accompany all cervids imported into New sales, interstate shipments, escaped cervids and deaths, including har-
York State, with the exception of those moving directly to slaughter. vested cervids, and maintain them for at least sixty months for all captive
Accurate records documenting purchases, sales, interstate shipments, in- CWD susceptible cervid operations. The owners of all CWD susceptible
trastate shipments, escaped cervids and deaths (including divested cervids) cervid herds enrolled in the CWD Certified Herd Program shall establish
will have to be established by herd owners and maintained for at least and maintain accurate records that document the results of the annual herd
seventy-two months for all captive susceptible cervids. A report of the inventory.
required annual inventory of CWD certified herds must be made and All captive CWD susceptible cervid herds that are not special purpose
submitted to the Department. For each natural death, clinical suspect and herds or held at an approved CWD susceptible cervid slaughter facility
cervid harvested from a CWD Monitored Herd, tag numbers must be must participate in the CWD Certified Herd program. Samples must be
entered into the CWD Monitored Herd record along with the correspond- submitted for testing as required by the Program. For reasons of animal
ing information that identifies the disposition of the carcass. A CWD herd disease control, limiting potential contamination of the environment and
plan must be developed by each herd owner, in conjunction with the benefiting trace back/trace forward activities the carcasses of animals that
Department and USDA/APHIS officials containing the procedures to be have been tested for CWD must be retained until it has been determined
followed for positive or trace herds that will be implemented within sixty that the tests are negative for CWD. As of the first annual inventory after
days of a diagnosis of CWD. the effective date of 1 NYCRR Part 68, each herd member and herd

7. Duplication: addition shall have a minimum of two official/approved unique identifiers.
None. At least one of these identification systems shall include visible identifica-

tion. A physical herd inventory shall be conducted between ninety days8. Alternatives:
prior to and ninety days following the annual anniversary date establishedVarious alternatives, from the imposition of a total prohibition against
based upon the CWD Certified Herd Program enrollment date. Cervidsthe importation of all cervids, to no restriction on their importation were
that were killed or died during the course of the year must be tested. A stateconsidered.
or federal animal health official must validate the annual inventory. ADue to the spread of CWD in other states and the threat that this disease
report of the validated annual inventory containing all man-made identifi-poses to the State’s captive deer population, the proposed rule was deter-
cation of each animal must be submitted to the Department.mined to be the best method of preventing the further introduction of this

disease into New York State and permitting it to be detected and controlled All special purpose herds consisting of one or more CWD susceptible
if it were to arise within the State. It was concluded that a total prohibition cervid shall participate in the CWD Certified Herd Program. Samples shall
against the importation of captive cervids susceptible to CWD was not be submitted for testing as required by the Program. Each herd addition
necessary if health standards and a permit system were established. It was must have a minimum of two official/approved unique identifiers affixed
also concluded that a failure to regulate the importation of cervids was an to the animal. Carcass and sample identification tags must be affixed to
alternative that posed an unacceptable risk of introducing CWD to the unidentified harvested captive cervids, natural deaths, and clinical sus-
State’s herds of captive cervids. pects.
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Direct movement from a CWD monitored herd to an approved CWD The 102 herds designated as special purpose herds will require an area
slaughter facility requires a permit from the Department prior to move- in which to keep, for testing purposes, the heads of captive cervids that
ment; all animals moved must be individually identified with an approved have died. It is estimated that this will result in a one-time cost of $400 to
identification tag and all animals must be slaughtered within six days of the $500 per farm.
time the animals leave the premises of the CWD monitored herd. (b) Costs to the agency, state and local governments:

Approved CWD susceptible slaughter facilities must have holding pens There will be no cost to local government or the State, other than the
constructed to prevent contact with captive or free-ranging cervid popula- cost to the Department. The cost to the Department will be between $500
tions. Sample retention and holding facilities must be adequate to preserve and $1,000 per farm annually, or between $121,500 and $243,000 to carry
and store diagnostic tissues for seventy-two hours after slaughter. A CWD out necessary inspections and to collect and process samples.
susceptible cervid offal disposal plan must be developed, implemented and (c) Source:
approved by the Department in consultation with the Department of Envi- Costs are based upon data from the records of the Department’s Divi-
ronmental Conservation. sion of Animal Industry.

Herd owners, in conjunction with the Department and USDA/APHIS, 5. Economic and Technological Feasibility:
must develop CWD herd plans for any CWD positive, exposed or suspect The economic and technological feasibility of complying with the
herd. Perimeter fencing adequate to prevent fence line contact with captive proposed amendments has been assessed. The rule is economically feasi-
and free-ranging cervids must be established for all CWD positive herds ble. Although the regulation of the importation of captive deer into New
and positive premises. The carcasses of CWD positive cervids that are York State will have an economic impact on the entities that imported a
depopulated shall be disposed of in accordance with disposal plans ap- total of 360 captive deer into New York State in 2002, the economic
proved by the Department and USDA/APHIS. consequences of the infection or exposure to CWD of the approximately

The rule would have no impact on local governments. 9,600 captive cervids already in the State would be far greater. The rule is
3. Professional Services: technologically feasible. Captive deer imported into the State are already

required to be accompanied by a health certificate. Endorsement of thatIt is not anticipated that regulated parties will have to secure any
certificate with the number of the permit issued by the Department presentsprofessional services in order to comply with this rule.
no technological problem. The structural, recordkeeping and testing re-4. Compliance Costs:
quirements of the rule involve existing technologies that are already in use.(a) Costs to regulated parties:

6. Minimizing Adverse Impact:There are approximately 433 entities raising a total of approximately
In conformance with State Administrative Procedure Act section 202-9,600 captive deer in New York State. These farms produce venison with a

b(1), the rule was drafted to minimize economic impact and reportingvalue of approximately $1,300,000 per year. During 2002, 195 elk and 165
requirements for all regulated parties, including small businesses by limit-deer were imported into New York. The value of elk ranges from $500 to
ing the requirements to those which comply with the proposed USDA$2,000 per animal. The value of deer ranges from $50 to $1,500 per
requirements for state CWD programs and which are necessary to preventanimal. Using the most recent annual import data, average values of
the introduction of CWD into New York State and permit it to be detected$1,250 per animal for elk and $775 per animal for deer, it is estimated that
and controlled if it were to arise within the State. It was concluded that athe prior prohibition on the importation of captive cervids susceptible to
total prohibition against the importation of cervids susceptible to CWDCWD prohibited the importation of 195 elk with a value of $243,750 and
was not necessary, given the imposition of a permit system, health require-165 deer with a value of $127,875 on an annual basis. The number and
ments and a CWD Certified Program. These requirements will protect thevalue of the captive cervids that will be prohibited from importation as a
health of the State’s captive cervid population, while giving herd ownersresult of this rule will depend upon the extent to which the owners of herds
access to healthy animals from states with comparable regulatory pro-of captive cervids outside the State comply with the requirements of 1
grams.NYCRR Part 68.

The rule would have no impact on local governments.Owners of captive cervids within New York State will incur certain
7. Small Business and Local Government Participation:costs as a result of this rule. The New York State Department of Environ-
In developing this rule, the Department has consulted with representa-mental Conservation currently regulates 129 farms with whitetailed deer.

tives of the approximately 433 deer owners known to the Department. InDEC requires these farms to have an eight-foot fence, as does this rule.
addition, the Department is notifying public officials and private parties ofThere are 82 farms with elk, red deer, sika deer or mule deer that do not
the adoption of the proposed rule on an emergency basis, as required by thehave whitetailed deer. Assuming that half of these farms do not have
State Administrative Procedure Act.adequate fences; that these farms have on average 20 adult cervids and a

160-acre, square, enclosure, it would require 2 miles of extensions to raise Rural Area Flexibility Analysis
the fence to eight feet. Assuming the farms will use post extensions and 1. Types and Estimated Numbers of Rural Areas:
wire or tape, the cost to each of the 41 farms that will need to upgrade their The approximately 433 entities raising captive deer in New York State
fences will be $10,560, at $1.00 per foot. The cost of erecting a solid are located throughout the rural areas of New York.
barrier or a second fence on a farm in an area of the State designated as a 2. Reporting, Recordkeeping and Other Compliance Requirements and
CWD containment area is estimated to be approximately $1.00 per foot of Professional Services:
fence for 7’ plastic mesh and $2.00 per foot for posts ($20 post every 10 The rule requires that captive cervids being imported or moved into or
feet) or $16,000 for two miles of fence. There are currently two cervid within New York State be accompanied by a movement permit. Such
farms in the existing designated CWD containment area. permits will be issued by the Department in consultation with the New

The rule also requires that captive cervid operations, with the exception York State Department of Environmental Conservation after a determina-
of special purpose herds have proper restraining facilities, chutes, gates tion that the deer in question qualify for importation. A valid certificate of
and corrals to capture and restrain cervids for diagnostic testing and inven- veterinary inspection must also accompany all cervids imported into New
tory. Assuming that the 30 farms that are currently tested have adequate York State, with the exception of those moving directly to slaughter.
handling facilities and that the 102 farms that are currently under tubercu- Accurate records documenting purchases, sales, interstate shipments, in-
losis quarantine will be special purpose herds, there are currently 79 farms trastate shipments, escaped cervids and deaths (including divested cervids)
with 1,646 deer that will need to upgrade their capture and restraint will have to be established by herd owners and maintained for at least
facilities. The owners of those farms will have to build catch pens and seventy-two months for all captive susceptible cervids. A report of the
chutes at an approximate cost of $10,000 to $20,000 per farm. required annual inventory of CWD certified herds must be made and

Whitetailed deer experience a five percent to ten percent death loss submitted to the Department. For each natural death, clinical suspect and
when handled for purposes such as testing. The majority, 1,975 out of cervid harvested from a CWD Monitored Herd, tag numbers must be
2,950, of captive whitetailed deer in the State are in quarantined premises entered into the CWD Monitored Herd record along with the correspond-
and will not have to be handled. Handling the other captive whitetailed ing information that identifies the disposition of the carcass. A CWD herd
deer in the State can be expected to produce a death loss of 49 to 98 deer on plan must be developed by each herd owner, in conjunction with the
43 farms for a loss of $1,700 to $3,400 per farm per year, assuming a Department and USDA/APHIS officials containing the procedures to be
$1,500 value per deer. followed for positive or trace herds that would be implemented within

The labor costs associated with the handling of captive cervids required sixty days of a diagnosis of CWD. All captive cervid locations shall be
by this Part will average three person days or $250.00 per year per farm. It identified by a federal premises identification number issued by the De-
is estimated that the recordkeeping associated with this rule will require partment and APHIS. The owner of the cervids must provide an adequate
less than one hour each year on the average farm. geographic location description and contact information in order to re-
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ceived a federal premises identification number. It is not anticipated that the introduction of CWD into New York State and permit it to be detected
regulated parties in rural areas will have to secure any professional services and controlled if it were to arise within the State. It was concluded that a
in order to comply with the rule. total prohibition against the importation of cervids susceptible to CWD

was not necessary, given the imposition of a permit system, health require-3. Costs:
ments and a CWD Certification Program. These requirements will protect(a) Costs to regulated parties:
the health of the State’s captive cervid population, while giving herdThere are approximately 433 entities raising a total of approximately
owners access to healthy animals from states with comparable regulatory9,600 captive deer in New York State. These farms produce venison with a
programs.value of approximately $1,300,000 per year. During 2002, 195 elk and 165

5. Rural Area Participation:deer were imported into New York. The value of elk ranges from $500 to
In developing this rule, the Department has consulted with representa-$2,000 per animal. The value of deer ranges from $50 to $1,500 per

tives of the approximately 433 deer owners known to the Department. Inanimal. Using the most recent annual import data, average values of
addition, the Department is notifying public officials and private parties of$1,250 per animal for elk and $775 per animal for deer, it is estimated that
the adoption of the proposed rule on an emergency basis, as required by thethe prior prohibition on the importation of captive cervids susceptible to
State Administrative Procedure Act.CWD prohibited the importation of 195 elk with a value of $243,750 and

165 deer with a value of $127,875 on an annual basis. The number and Job Impact Statement
value of the captive cervids that will be prohibited from importation as a 1. Nature of Impact:
result of this rule will depend upon the extent to which the owners of herds It is not anticipated that there will be an impact on jobs and employ-
of captive cervids outside the State comply with the requirements of 1 ment opportunities.
NYCRR Part 68. 2. Categories and Numbers Affected:

Owners of captive cervids within New York State will incur certain The number of persons employed by the 433 entities engaged in raising
costs as a result of this rule. The New York State Department of Environ- captive deer in New York State is not known.
mental Conservation currently regulates 129 farms with whitetailed deer. 3. Regions of Adverse Impact:
DEC requires these farms to have an eight-foot fence, as does this rule. The 433 entities in New York State engaged in raising captive deer are
There are 82 farms with elk, red deer, sika deer or mule deer that do not located throughout the rural areas of the State.
have whitetailed deer. Assuming that half of these farms do not have 4. Minimizing Adverse Impact:
adequate fences; that these farms have on average 20 adult cervids and a By helping to protect the approximately 9,600 captive deer currently
160-acre, square, enclosure, it would require 2 miles of extensions to raise raised by approximately 433 New York entities from the introduction of
the fence to eight feet. Assuming that the farms will use post extensions CWD, this rule will help to preserve the jobs of those employed in this
and wire or tape, since at that height, only a visual barrier is needed, the agricultural industry.
cost to each of the 41 farms that will need to upgrade their fences will be
$10,560, at $1.00 per foot. The cost of erecting a solid barrier or a second EMERGENCY
fence on a farm in an area of the State designated as a CWD containment RULE MAKINGarea is estimated to be approximately $1.00 per foot of fence for 7’ plastic
mesh and $2.00 per foot for posts ($20 post every 10 feet) or $16,000 for Halal Foods Protection Act of 2005
two miles of fence. There are currently two cervid farms in the existing

I.D. No. AAM-16-06-00016-Edesignated CWD containment area.
Filing No. 406The rule also requires that captive cervid operations, with the exception
Filing date: April 4, 2006of special purpose herds have proper restraining facilities, chutes, gates
Effective date: April 4, 2006and corrals to capture and restrain cervids for diagnostic testing and inven-

tory. Assuming that the 30 farms that are currently tested have adequate PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-handling facilities and that the 102 farms that are currently under tubercu- cedure Act, NOTICE is hereby given of the following action:losis quarantine will be special purpose herds, there are currently 79 farms
Action taken: Addition of Part 258 to Title 1 NYCRR.that will need to upgrade their capture and restraint facilities. Since the
Statutory authority: Agriculture and Markets Law, sections 18, subd. 6Department currently owns three portable deer chutes, the owners of those
and 201-c, subds. 1 and 2farms will only have to build catch pens and chutes at an approximate cost
Finding of necessity for emergency rule: Preservation of general wel-of $10,000 to $20,000 per farm.
fare.Whitetailed deer experience a five percent to ten percent death loss

when handled for purposes such as testing. The majority, 1,975 out of Specific reasons underlying the finding of necessity: The regulations
2,950, of captive whitetailed deer in the State are in quarantined premises are legislatively directed to be adopted on an emergency basis.
and will not have to be handled. Handling the other captive whitetailed Subject: Implementation of the Halal Foods Protection Act of 2005.
deer in the State can be expected to produce a death loss of 49 to 98 deer on Purpose: To implement legislative directive to adopt a rule regarding the
43 farms for a loss of $1,700 to $3,400 per farm per year, assuming a filing by persons certifying food as halal of qualifications to provide halal
$1,500 value per deer. certification.

The labor costs associated with the handling of captive cervids required Text of emergency rule: A new Part 258 of Title 1 of the Official
by this Part will average three person days or $250.00 per year per farm. It Compilation of Codes, Rules and Regulations of the State of New York is
is estimated that the recordkeeping associated with this rule will require adopted to read as follows:
less than one hour each year on the average farm. PART 258

The 102 herds designated as special purpose herds will require an area 258.1 Statement of Qualifications of Persons Certifying Food as Halal.
in which to keep, for testing purposes, the heads of captive cervids that Every person (including an individual, partnership, corporation, and asso-
have died. It is estimated that this will result in a one-time cost of $400 to ciation) who certifies non-prepackaged food as halal shall file with the
$500 per farm. Department of Agriculture and Markets a statement, upon a form provided

(b) Costs to the agency, state and local governments: by the Department, of that person’s qualifications to certify food as halal.
There will be no cost to local government or the State, other than the Such statement may include the certifier’s background, training, educa-

cost to the Department. The cost to the Department will be between $500 tion, experience and any other information that shows the certifier’s quali-
and $1,000 per farm annually, or between $121,500 and $243,000 to carry fications. The form may be filed electronically on the Department’s web-
out necessary inspections and to collect and process samples. site at http://www.agmkt.state.ny.us/ or by mail or fax to the New York

(c) Source: State Department of Agriculture and Markets, Division of Food Safety and
Costs are based upon data from the records of the Department’s Divi- Inspection, 10B Airline Drive, Albany, New York 12235.

sion of Animal Industry. 258.2 Registration of Persons Certifying Non-Prepackaged Food as
4. Minimizing Adverse Impact: Halal. Every person (including an individual, partnership, corporation
In conformance with State Administrative Procedure Act section 202- and association) who manufactures, produces, processes, packs or sells

bb(2), the rule was drafted to minimize economic impact and reporting non-prepackaged food represented or branded as halal shall file with the
requirements for all regulated parties, including small businesses by limit- Department of Agriculture and Markets, upon a form provided by the
ing the requirements to those which comply with the proposed USDA Department, the name, address and telephone number of the person certi-
requirements for state CWD programs and which are necessary to prevent fying the food as halal. The form may be filed electronically on the
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Department’s website at http://www.agmkt.state.ny.us/ or by mail or fax to the name, address and phone number of the person certifying the food as
the New York State Department of Agriculture and Markets, Division of halal. Local governments are not affected by the proposed rule.
Food Safety and Inspection, 10B Airline Drive, Albany, New York 12235. 3. Professional Services:

None.This notice is intended to serve only as a notice of emergency adoption.
4. Compliance Costs:This agency intends to adopt this emergency rule as a permanent rule and
Filing costs will be minimal. Filing may be done electronically or bywill publish a notice of proposed rule making in the State Register at some

mailing or faxing a written statement of qualifications to the Department.future date. The emergency rule will expire July 2, 2006.
There are no costs to local governments.Text of emergency rule and any required statements and analyses may

5. Economic and Technological Feasibility:be obtained from: J. Joseph Corby, Director, Division of Food Safety
See 4 above.and Inspection, Department of Agriculture and Markets, 10B Airline Dr.,
6. Minimizing Adverse Impact:Albany, NY 12235, (518) 457-4492
The filing is statutorily required by the Halal Foods Protection Act ofRegulatory Impact Statement

2005.1. Statutory Authority:
7. Small Business and Local Government Participation:The Halal Foods Protection Act of 2005 (L. 2005, C. 529) directs that
None. The filing is legislatively directed.any rule necessary for implementation of the Act be adopted by the

Rural Area Flexibility AnalysisCommissioner of Agriculture and Markets on an emergency basis. The Act
1. Types and Estimated Numbers of Rural Areas:requires that in accordance with regulations set by the Commissioner,
The proposed rule has uniform statewide impact.persons certifying non-prepackaged food as halal file with the Commis-
2. Reporting, Recordkeeping and Other Compliance Requirements andsioner a statement of their qualifications to provide that certification. The

Professional Services:Act also requires that in accordance with regulations set by the Commis-
All persons certifying non-prepackaged food as halal must file with thesioner, persons who manufacture, produce, process, pack and sell non-

Department of Agriculture and Markets a statement of their qualificationsprepackaged food represented as halal file with the Department the name,
to provide halal certification. Persons who manufacture, produce, process,address and phone number of the person certifying the food as halal.
pack and sell non-prepackaged food represented as halal file with the2. Legislative Objectives:
Department the name, address and phone number of the person certifyingThe Legislature directed that the proposed regulations be adopted to
the food as halal. No professional services are required to meet the filingprovide consumers with information about halal certifiers.
requirement.3. Needs and Benefits:

3. Costs:The proposed rule implements the legislative directive that persons
No capital costs or annual costs arise from the proposed rule.certifying non-prepackaged food as halal file with the Department a state-
4. Minimizing Adverse Impact:ment of their qualifications to provide that certification and that persons
There is no identifiable adverse impact.who manufacture, produce, process, pack and sell non-prepackaged food
5. Rural Area Participation:represented as halal file with the Department the name, address and phone
The proposed rule has uniform statewide impact and implements anumber of the person certifying the food as halal. The filed information

legislative directive with no identifiable impact on any specific area ofwill be available for public inspection so consumers of food certified as
New York State.halal will have the ability to examine the qualifications of persons certify-
Job Impact Statementing food as halal.

1. Nature of Impact:4. Costs:
The proposed rule will not adversely impact any existing or prospectiveThe filing cost to persons certifying food as halal will be minimal;

employment opportunity because the rule only requires the filing with thefiling can be done electronically or by mailing or faxing a written state-
Department of Agriculture and Markets of qualifications of persons certi-ment of qualifications to the Department. The Department will incur an
fying non-prepackaged food as halal and the identification of personsestimated cost of $50,000 to facilitate electronic filing. There is no cost to
certifying such food as halal. The rule does not establish minimum stan-local governments.
dards, nor require specific qualifications.5. Local Government Mandates:

2. Categories and Numbers Affected:There are no local government mandates involved with the proposed
Persons providing such certification of non-prepackaged food as halalrule.

and persons manufacturing, producing, processing, packing and selling6. Paperwork:
such food will be affected. The number is unknown.Filers may use the electronic forms on the Department’s website or

3. Regions of Adverse Impact:submit the information in writing on those forms which will be electroni-
The proposed rule has uniform statewide impact.cally filed.
4. Minimizing Adverse Impact:7. Duplication:
There is no identifiable adverse impact.None.

8. Alternatives:
None. The Legislature directed, in the Halal Protection Act of 2005,

that the proposed regulation be adopted.
9. Federal Standards:
None. Office of Children and Family10. Compliance Schedule:
Immediate. Services

Regulatory Flexibility Analysis
1. Effect of Rule:
Persons certifying non-prepackaged food as halal must file a statement

EMERGENCYwith the Department of their qualifications to provide such certification as
required by the Halal Foods Protection Act of 2005 (L. 2005, C. 529). RULE MAKING
Persons manufacturing, producing, processing, packing or selling non-

Permanency, Safety and Well-Being of Childrenprepackaged food represented as halal will file with the Department the
name, address and phone number of the person certifying the food as halal. I.D. No. CFS-16-06-00006-E
There are approximately 400 food establishments in New York that sell Filing No. 402
halal food. It is estimated that there are 200 persons certifying food as halal Filing date: March 29, 2006
who would be affected by this regulation. Effective date: March 29, 2006

2. Compliance Requirements:
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-Persons certifying non-prepackaged food as halal will file with the
cedure Act, NOTICE is hereby given of the following action:Department a statement of their qualifications to provide such certifica-

tion. Persons manufacturing, producing, processing, packing or selling Action taken: Addition of section 426.10, amendment of sections 421.4,
non-prepackaged food represented as halal will file with the Department 421.6, 421.17, 423.2, 426.4, 428.1- 428.10, 430.8, 430.9, 430.11, 430.12,
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431.9, 432.2, 441.21, 441.22, 443.2, 476.2, 507.2 and repeal of sections Section 441.20 (Family Court Review of the Status of Children in
430.1- 430.7, 441.20 and 430.13 of Title 18 NYCRR. Foster Care) 

This section is repealed as it has been made obsolete by Chapter 3 ofStatutory authority: Social Services Law, sections 20(3)(d), 34(3)(f),
the Laws of 2005.383-c, 384 and 409-e; and Family Court Act, art. 10-A and section 1017

Technical amendments are made to sections 423.2 and 426.4 to makeFinding of necessity for emergency rule: Preservation of public health,
corrections to cross-references necessitated by the repeal of other sections. public safety and general welfare.
This notice is intended to serve only as a notice of emergency adoption.Specific reasons underlying the finding of necessity: The adoption of
This agency intends to adopt this emergency rule as a permanent rule andthese regulations on an emergency basis is necessary for the preservation
will publish a notice of proposed rule making in the State Register at someof the health, safety and welfare of children placed outside of their homes.
future date. The emergency rule will expire June 26, 2006.Chapter 3 of the Laws of 2005 takes effect on December 21, 2005, and
Text of emergency rule and any required statements and analyses mayprovides children placed out of their homes with more timely and effective
be obtained from: Public Information Office, Office of Children andjudicial and administrative reviews in order to promote permanency, safety
Family Services, 52 Washington St., Rensselaer, NY 12144, (518) 473-and well-being. Chapter 3 of the Laws of 2005 also contains authority for
7793promulgating these regulations on an emergency basis, such that the bene-

fits and protections afforded children who have placed outside of their Regulatory Impact Statement
homes will not be delayed. Delaying the adoption of these regulations 1. Statutory authority:
would be contrary to the public interest because it could delay implementa- Section 20(3)(d) of the Social Services Law (SSL) authorizes the
tion of the enhanced procedures contained in Chapter 3 of the Laws of Office of Children and Family Services (OCFS) to establish rules and
2005, which are designed to improve permanency outcomes for children in regulations to carry out its duties pursuant to the provisions of the SSL.
foster care and those placed directly in the custody of a relative or other Section 34(3)(f) of the SSL requires the Commissioner of OCFS to
suitable person. Therefore, it is necessary to adopt these regulations on an establish regulations for the administration of public assistance and care
emergency basis. within the State.
Subject: Promotion of permanency, safety and well-being of children Section 1017 of the Family Court Act (FCA), as amended by Chapter 3
who have been placed outside of their homes. of the Laws of 2005, authorizes the collection of certain information on

non-respondent parents and relatives of children when the court deter-Purpose: To improve permanency outcomes for children in foster care.
mines that such children must be removed from their homes. Furthermore,Substance of emergency rule: Section 421 (Adoption Services) 
such section authorizes the placement of the child with a non-respondentThe amendments conform the requirements for periodic court reviews,
parent, relative or other suitable person.permanent neglect proceedings and conditional surrenders with amend-

Article 10-A of the FCA establishes uniform procedures for perma-ments enacted by Chapter 3 of the Laws of 2005 (Permanency Bill).
nency hearings for all children who are placed in foster care either volunta-Section 426.10 (Title IV-E Foster Care and Adoption Assistance)
rily or as abused or neglected children, or are directly placed with a relativeAdds a new section to meet Title IV-E State Plan requirements regard-
or other suitable person pursuant to Article 10 of the FCA and all fostering the specific goal for the maximum number of children who remain in
children who are completely freed for adoption.foster care for more than 24 months.

Section 383-c of the SSL establishes the criteria for the surrender ofSections 423.2 (Definitions), 430.9 (Appropriate Provision of Man-
custody and guardianship of a child in foster care to an authorized agency.dated Preventive Services), 430.11 (Appropriateness of Placement), 431.9

Section 384 of the SSL establishes the criteria for the surrender of(Termination of Parental Rights by Local Social Services Agency), 432.2
custody and guardianship of a child not in foster care to an authorized(Child Protective Service: Responsibilities and Organization), 441.21
agency.(Casework Contacts), 441.22 (Health and Medical Services), 443.2 (Au-

Section 409-e of the SSL establishes the requirements for the comple-thorized Agency Operating Requirements), 476.2 (Terms and Conditions)
tion, updating and review of assessments and services plans for all childrenand 507.2 (Special Assessments, Examinations and Tests Required for
who are in foster care and who are at risk of placement into foster care.Children in Foster Care)

2. Legislative objectives: These sections are amended to reflect the change of the permanency
goal from “independent living” to “another planned living arrangement Chapter 3 of the Laws of 2005 provides children placed out of their
with a permanency resource”, as enacted by Chapter 3 of the Laws of 2005. homes with more timely and effective judicial and administrative reviews

in order to promote permanency, safety and well-being. To effectuate thisPart 428 (Standards for Uniform Case Records)
purpose, Chapter 3 grants the courts continuing jurisdiction over childrenThe amendments conform the requirements for periodic family assess-
in foster care placements under Article 10 of the Family Court Act, chil-ments and service plans, plan amendments, service plan reviews and
dren who have been voluntarily placed in foster care, and children whopermanency hearing reports with Chapter 3 of the Laws of 2005. It adds
have been completely freed for adoption; improves permanency outcomessuch requirements for children placed by a court in the direct custody of a
for children in foster care; and provides for comprehensive reform of therelative or other suitable person. It adds a case consultation requirement
provisions of law which govern the permanency hearing processes forwith certain required parties in order to meet the review requirements prior
children placed in the foster care or placed directly with a relative or otherto the development of the permanency hearing report and the permanency
suitable person under Article 10 of the FCA. Chapter 3 of the Laws of 2005hearing required by Chapter 3 of the Laws of 2005. It also conforms the
further addresses the issue of conditional surrenders for adoption and anyrequirements for seeking and obtaining information about absent and non-
associated agreement that has been made for ongoing contact and commu-respondent parents and other relatives in accordance with the new Chapter
nication between the adopted child and the birth parent and/or sibling orLaw. 
half sibling of the adopted child. This legislation also establishes standardsPart 430 (Additional Limitations on Reimbursement Utilization Re-
for enforcement of the terms of conditional surrenders both prior andview for Foster Care and Preventive Services)
subsequent to the adoption of the child based on the best interests of the18 NYCRR 430.1 through 430.7 and 430.13 are repealed to reflect the
child. repeal of sections 153-d and 398-b of the Social Services Law by Chapter

Additionally, the regulations reflect the repeal of sections 153-d and83 of the Laws of 2002. 18 NYCRR 430.8 is amended to reflect the
398-b of the SSL by Chapter 83 of the Laws of 2002 which, previous touniform case recording standards set forth in 18 NYCRR Part 428. 18
repeal, had authorized OCFS to sanction social services districts if they didNYCRR 430.12 is amended to add further definition to the service plan
not meet certain requirements, including those relating to timely filing ofreview process, including making the administrative service plan review
certain court review petitions that have been eliminated by Chapter 3 of theunnecessary when a permanency hearing meets the federal requirements
Laws of 2005. The repeal of 18 NYCRR 430.1 through 430.7 and 430.13for an administrative or judicial review. In addition the permanency plan-
are necessary to reflect these statutory changes. ning goal of “independent living” is changed to “another planned living

arrangement with a permanency resource” in accordance with Chapter 3 of 3. Needs and benefits:
the Laws of 2005. The regulations implementing Chapter 3 of the Laws of 2005 provide

Section 431.9 (Termination of Parental Rights by a Local Social Ser- for a more frequent series of administrative reviews and service plan
vices Agency) development activities involving all parties with a stake in the outcome.

The amendment makes minor conforming changes to reflect Chapter 3 The regulations support permanency planning through enhancing the ser-
of the Laws of 2005, so that considerations related to a determination to vice plan review process and the collection of comprehensive and timely
terminate parental rights are made in relation to the permanency hearing information for the development of the permanency hearing report. The
schedule. regulations also set out the critical areas of review necessary to advance the
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child’s permanency plan. In accordance with the legislation, these regula- Chapter 3 of the Laws of 2005 requires the completion of a permanency
tions provide a specific means for meeting documentation requirements hearing report for filing with the court and sharing with other persons
with regard to a child’s out-of-home placement or for any child considered involved in the case for all children in foster care, with the exception of
for foster care. The regulations implement the change of the permanency non-completely freed juvenile delinquents and persons in need of supervi-
goal from “independent living” to “discharge to another planned living sion, and all children directly placed in the custody of a relative or other
arrangement with a permanency resource”. The regulations support the suitable person pursuant to Article 10 of the FCA. This is a new require-
need to locate an absent parent and other relatives of a child in out-of-home ment for child welfare staff who serve children impacted by Chapter 3.
placement, in order to consider each of those persons as a resource for the OCFS, in collaboration with OCA, the Administration for Children Ser-
child. The regulations also provide that any person designated by the vices in New York City and a representative sample of local social services
child’s birth parent to be the child’s adoptive parent in a conditional districts developed templates for use Statewide to meet the permanency
surrender to be a certified or approved foster parent or an approved adop- hearing report requirement and to alleviate the need for local social ser-
tive parent, in support of a child’s need for a safe, permanent home. vices districts to design and create their own reports. Additionally, the

requirements for Uniform Case Record documentation in accordance with4. Costs:
section 409-e of the SSL have increased when a child is removed from hisThe implementation of these regulations and the underlying statutory
or her home. It is anticipated that there will be implementation costsprovisions have both state and local costs associated with them. Local
associated with these regulations. The impact will be dependent on thecosts are partially offset by expected improvements in case processing,
individual district’s or agency’s current circumstances and capacity. Thisavoidance of federal sanctions and more rapid achievement of permanency
impact will be mitigated by the introduction of an automated permanencyfor children in care and the associated savings attached to a shorter length
hearing report in 2007. In addition, this increase is partially offset by theof stay. 
first reassessment being due one month later than had previously beenState activities related to the implementation of the statute and regula-
required. tions will result in the delay of the final release of CONNECTIONS due to

7. Duplication:the redesign of current aspects of Build 18 (Case Management) and to
The regulations do not duplicate other State requirements.incorporate the regulatory changes into the design of Build 19 (Financial
8. Alternatives:Management). 
There are no alternatives to these regulations as they are governed byThere are anticipated costs as well as savings for local social service

the statutory requirements of Chapter 3 of the Laws of 2005. districts and voluntary authorized agencies as a result of implementation of
9. Federal standards:the statutory provisions underlying these regulations. Initial implementa-
This legislation facilitates permanency planning for such children andtion, as with any major policy and practice change, will require additional

assists New York State to comply with federal standards set forth in thestaff time to learn the new process and, with these regulations, to complete
federal Adoption and Safe Families Act of 1996 (ASFA) and other eligibil-the statutorily required permanency hearing report and conduct case con-
ity requirements under Title IV-E of the Social Security Act. Each time asultations prior to the development of permanency hearing reports in a
permanency hearing is delayed, a child potentially stays needlessly longermore formal manner than is currently required. These staff costs will be
in foster care. If the permanency hearing is not timely, pursuant to federaloffset, in part, by: the elimination of the requirements for administrative
Title IV-E standards, the local social services district is at jeopardy ofservice plan reviews whenever the family court permanency hearing meets
losing federal Title IV-E funding for foster care for the child, until anthe federal requirement for such review to be held at least every six
appropriate court finding of reasonable efforts to enable a child to returnmonths; the elimination of the requirement for case consultations prior to
home safely, if the goal is reunification, or that reasonable efforts wereservice plan reviews; the elimination of filing of petitions with family court
made to finalize the child’s permanency plan is made. Chapter 3 improvesin most child welfare related matters, and elimination of the personal
permanency by granting the Family Court continuing jurisdiction over theservice of notice of hearings. Due to date certain calendaring of perma-
child during foster care placement. By providing the Court with continuingnency hearings, it is anticipated that there will be a reduction in court
jurisdiction, legal authority of the local social services district over theadjournments resulting from the legislation underlying the regulations.
child placement does not lapse until completion of the child’s permanencyThis will reduce the time staff must spend in family court. Staff costs will
hearing or further direction of the court. Prior to enactment of Chapter 3 abe further offset when development work is completed so that the perma-
lapse in legal authority could occur resulting in ineligibility for reimburse-nency hearing report is pre-filled and generated electronically, customized
ment under Title IV-E of the Social Security Act for foster care for thefor the child’s age and permanency planning goal. 
child. It is expected that continuing jurisdiction should reduce by monthsAdditional savings to local districts include anticipated reduced lengths
the time a child might spend in foster care. of foster care stays for some children as a result of permanency hearings

10. Compliance schedule:held more frequently than is now the case. There is also the potential to
Compliance with the regulations must begin immediately upon filing.avoid foster care placements at the time of emergency removals by requir-

December 21, 2005 is the effective date of the relevant sections of Chaptering hearings in all cases. The implementation of these regulations and the
3 of the Laws of 2005. underlying statutory provisions will also eliminate lapsed authority for

foster care placements, as the court retains continuing jurisdiction until the Regulatory Flexibility Analysis
child is discharged, and will promote more timely reasonable efforts deter- 1. Effect of Rule:
minations by the court, thereby reducing the compliance items for which Social services districts will be affected by the regulation. There are 58
the State, and therefore the local districts, may be sanctioned in the secon- social services districts. The St. Regis Mohawk Tribe is authorized as a
dary federal Title IV-E review scheduled in New York State for August social services district to provide child welfare services pursuant to its
2006 and subsequent Title IV-E reviews. State/Tribal Agreement with OCFS. Voluntary authorized agencies also

5. Local government mandates: will be affected by the proposed regulation. There are approximately 250
The primary mandates are on local social services districts and volun- of such agencies.

tary authorized agencies to prepare for permanency hearings by con- 2. Compliance Requirements:
ducting a case consultation with case members and other participants. The regulations would impose requirements on local social services
Although case consultation is currently required, these regulations impose districts and voluntary authorized agencies in relation to the preparation
a formal structure and process. This case consultation is in addition to the for permanency hearings by conducting a case consultation with case
service plan review that districts and agencies already conduct with such members and other participants. Although case consultation is currently
persons. In addition, they must prepare permanency hearing reports on the required, these regulations impose a formal structure and process. This
prescribed statutory schedule, increasing documentation requirements case consultation is in addition to the service plan review they already
upon local social services districts. However, the requirement for prepara- conduct with such persons. In addition, the districts and agencies must
tion, filing and serving of petitions for most child welfare related court prepare permanency hearing reports on the prescribed statutory schedule,
hearings no longer exists, thus offsetting such increased documentation increasing documentation requirements upon local social services districts
requirements. The requirements established by the regulations are in keep- and the voluntary authorized agencies with which they contract. The re-
ing with the intent of Chapter 3 –  that children served by the child welfare quirements established by the regulations are consistent with the require-
system are in settings where they are as safe as possible, and that such ments and intent of Chapter 3 of the Laws of 2005 –  that children served
children reside in permanent homes as soon as reasonably can be accom- by the child welfare system are in settings where they are as safe as
plished. possible, and that such children reside in permanent homes as soon as

6. Paperwork: reasonably can be accomplished. 
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Additionally, the regulations reflect the repeal of sections 153-d and social services districts developed templates for use Statewide to meet the
398-b of the SSL by Chapter 83 of the Laws of 2002 which, previous to permanency hearing report requirement and to alleviate the need for local
repeal, had authorized OCFS to sanction social services districts if they did social services districts to design and create their own reports. However,
not meet certain requirements, including those relating to timely filing of requirements for preparation, filing and serving of petitions for most child
certain court review petitions that have been eliminated by Chapter 3 of the welfare related court hearings no longer exists, thus offsetting such in-
Laws of 2005. The repeal of 18 NYCRR 430.1 through 430.7 and 430.13 creased documentation requirements. Furthermore, the impact will be mit-
are necessary to reflect these statutory changes. igated by the introduction of an automated permanency hearing report in

2007. Additionally, the requirements for Uniform Case Record documen-3. Professional Requirements:
tation in accordance with section 409-e of the Social Services Law (SSL)It is expected that there will be implementation costs associated with
were expanded by Chapter 3 of the Laws of 2005 when a child is removedChapter 3 and the regulations. The impact will be dependent upon the
from his or her home. This expansion is partially offset by the first reas-district’s or agency’s current circumstances and staffing. Current training
sessment being due one month later than had previously been required.programs will be enhanced to emphasize the casework support addressed
Finally, OCFS has submitted a Title IV-E State Plan amendment to theby the regulations, meaning appropriate staff must be trained.
federal government, so that a permanency hearing can take the place of the4. Compliance Costs:
administrative service plan review meeting with a third party reviewer toThe implementation of these regulations and the underlying statutory
meet the federal requirement that the case be reviewed by an administra-provisions have both state and local costs associated with them. Local
tive or judicial review with an independent reviewer, as long as the perma-costs are partially offset by expected improvements in case processing,
nency hearing is held and completed within six months of the previousavoidance of federal sanctions and more rapid achievement of permanency
service plan review.for children in care and the associated savings attached to a shorter length

7. Small Business and Local Government Participation:of stay. 
OCFS actively sought and obtained the input of local social servicesState activities related to the implementation of the statute and regula-

districts in designing the permanency hearing reports and in defining thetions will result in the delay of the final release of CONNECTIONS due to
requirements for family assessments and services plans, service plan re-the redesign of current aspects of Build 18 (Case Management) and to
views and case consultations to prepare for the permanency hearings.incorporate the regulatory changes into the design of Build 19 (Financial

Management). Rural Area Flexibility Analysis
There are anticipated costs as well as savings for local social service 1. Effect on Rural Areas:

districts and voluntary authorized agencies as a result of implementation of The regulations will affect the 44 social services districts that are in
the statutory provisions underlying these regulations. Initial implementa- rural areas. The St. Regis Mohawk Tribe is authorized as a social services
tion, as with any major policy and practice change, will require additional district to provide child welfare services pursuant to its State/Tribal Agree-
staff time to learn the new process and, with these regulations, to complete ment with OCFS. Those voluntary authorized agencies in rural areas
the statutorily required permanency hearing report and conduct case con- contracting with social services districts to provide foster care and adop-
sultations prior to the development of permanency hearing reports in a tion services also will be affected by the regulations. Currently, there are
more formal manner than is currently required. These staff costs will be approximately 100 such agencies.
offset, in part, by: the elimination of the requirements for administrative 2. Compliance Requirements:
service plan reviews whenever the family court permanency hearing meets

The regulations would impose requirements on local social servicesthe federal requirement for such review to be held at least every six
districts and voluntary authorized agencies in relation to the preparationmonths; the elimination of the requirement for case consultations prior to
for permanency hearings by conducting a case consultation with caseservice plan reviews; the elimination of filing of petitions with family court
members and other participants. Although case consultation is currentlyin most child welfare related matters, and elimination of the personal
required, these regulations impose a formal structure and process. Thisservice of notice of hearings. Due to date certain calendaring of perma-
case consultation is in addition to the service plan review they alreadynency hearings, it is anticipated that there will be a reduction in court
conduct with such persons. In addition, the districts and agencies mustadjournments resulting from the legislation underlying the regulations.
prepare permanency hearing reports on the prescribed statutory schedule,This will reduce the time staff must spend in family court. Staff costs will
increasing documentation requirements upon local social services districtsbe further offset when development work is completed so that the perma-
and the voluntary authorized agencies with which they contract. The re-nency hearing report is pre-filled and generated electronically, customized
quirements established by the regulations are consistent with the require-for the child’s age and permanency planning goal. 
ments and the intent of Chapter 3 of the Laws of 2005 –  that childrenAdditional savings to local districts include anticipated reduced lengths served by the child welfare system are in settings where they are as safe asof foster care stays for some children as a result of permanency hearings possible, and that such children reside in permanent homes as soon asheld more frequently than is now the case. There is also the potential to reasonably can be accomplished. avoid foster care placements at the time of emergency removals by requir-

Additionally, the regulations reflect the repeal of sections 153-d anding hearings in all cases. The implementation of these regulations and the
398-b of the SSL by Chapter 83 of the Laws of 2002 which, previous tounderlying statutory provisions will also eliminate lapsed authority for
repeal, had authorized OCFS to sanction social services districts if they didfoster care placements, as the court retains continuing jurisdiction until the
not meet certain requirements, including those relating to timely filing ofchild is discharged, and will promote more timely reasonable efforts deter-
certain court review petitions that have been eliminated by Chapter 3 of theminations by the court, thereby reducing the compliance items for which
Laws of 2005. The repeal of 18 NYCRR 430.1 through 430.7 and 430.13the State, and therefore the local districts, may be sanctioned in the secon-
are necessary to reflect these statutory changes. dary federal Title IV-E review scheduled in New York State for August

3. Professional Services:2006 and subsequent Title IV-E reviews. 
It is expected that there will be implementation costs associated with5. Economic and Technological Feasibility:

Chapter 3 and the regulations. The impact will be dependent upon theChapter 3 of the Laws of 2005 requires the completion of a permanency
district’s or agency’s current circumstances and staffing. Current traininghearing report for filing with the court and sharing with other persons
programs will be enhanced to emphasize the casework support addressedinvolved in the case for all children in foster care, with the exception of
by the regulations, meaning appropriate staff must be trained.non-completely freed juvenile delinquents and persons in need of supervi-

4. Compliance Costs: sion, and all children directly placed in the custody of a relative or other
suitable person pursuant to Article 10 of the Family Court Act (FCA). This The implementation of these regulations and the underlying statutory
is a new requirement for child welfare staff who serve children impacted provisions have both state and local costs associated with them. Local
by Chapter 3. The regulation will not impose any additional economic or costs are partially offset by expected improvements in case processing,
technological burdens on social services districts or child welfare services avoidance of federal sanctions and more rapid achievement of permanency
providers. Districts and agencies will not need additional computers be- for children in care and the associated savings attached to a shorter length
yond those already provided by the State. The economic impact of imple- of stay. 
mentation will vary. State activities related to the implementation of the statute and regula-

6. Minimizing Adverse Impact: tions will result in the delay of the final release of CONNECTIONS due to
The Office of Children and Family Services (OCFS), in collaboration the redesign of current aspects of Build 18 (Case Management) and to

with the Office of Court Administration (OCA), the Administration for incorporate the regulatory changes into the design of Build 19 (Financial
Children Services in New York City and a representative sample of local Management). 
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There are anticipated costs as well as savings for local social service
districts and voluntary authorized agencies as a result of implementation of Department of Correctionalthe statutory provisions underlying these regulations. Initial implementa-
tion, as with any major policy and practice change, will require additional Servicesstaff time to learn the new process and, with these regulations, to complete
the statutorily required permanency hearing report and conduct case con-
sultations prior to the development of permanency hearing reports in a
more formal manner than is currently required. These staff costs will be NOTICE OF ADOPTION
offset, in part, by: the elimination of the requirements for administrative

Establishment of Time Allowance Committeeservice plan reviews whenever the family court permanency hearing meets
the federal requirement for such review to be held at least every six I.D. No. COR-05-06-00003-A
months; the elimination of the requirement for case consultations prior to Filing No. 403
service plan reviews; the elimination of filing of petitions with family court Filing date: March 31, 2006
in most child welfare related matters, and elimination of the personal Effective date: April 19, 2006
service of notice of hearings. Due to date certain calendaring of perma-

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-nency hearings, it is anticipated that there will be a reduction in court
cedure Act, NOTICE is hereby given of the following action:adjournments resulting from the legislation underlying the regulations.
Action taken: Amendment of section 261.1(b) of Title 7 NYCRR.This will reduce the time staff must spend in family court. Staff costs will
Statutory authority: Correction Law, sections 112, 137 and 803be further offset when development work is completed so that the perma-

nency hearing report is pre-filled and generated electronically, customized Subject: Establishment of time allowance committee.
for the child’s age and permanency planning goal. Purpose: To establish a list of time allowance committee members.

Text or summary was published in the notice of proposed rule making,Additional savings to local districts include anticipated reduced lengths
I.D. No. COR-05-06-00003-P, Issue of February 1, 2006.of foster care stays for some children as a result of permanency hearings
Final rule as compared with last published rule: No changes.held more frequently than is now the case. There is also the potential to
Text of rule and any required statements and analyses may beavoid foster care placements at the time of emergency removals by requir-
obtained from: Anthony J. Annucci, Deputy Commissioner and Counsel,ing hearings in all cases. The implementation of these regulations and the
Department of Correctional Services, Bldg. 2, State Campus, Albany, NYunderlying statutory provisions will also eliminate lapsed authority for
12226-2050, (518) 457-4951foster care placements, as the court retains continuing jurisdiction until the

child is discharged, and will promote more timely reasonable efforts deter- Assessment of Public Comment
minations by the court, thereby reducing the compliance items for which The agency received no public comment.
the State, and therefore the local districts, may be sanctioned in the secon-
dary federal Title IV-E review scheduled in New York State for August
2006 and subsequent Title IV-E reviews. 

5. Minimizing Adverse Impact:

The Office of Children and Family Services (OCFS), in collaboration Education Department
with the Office of Court Administration (OCA), the Administration for
Children Services in New York City and a representative sample of local
social services districts developed templates for use Statewide to meet the

NOTICE OF CONTINUATIONpermanency hearing report requirement and to alleviate the need for local
social services districts to design and create their own reports. However, NO HEARING(S) SCHEDULED
requirements for preparation, filing and serving of petitions for most child

Uniform Violent and Disruptive Incident Reporting Systemwelfare related court hearings no longer exists, thus offsetting such in-
creased documentation requirements. Furthermore, the impact will be mit- I.D. No. EDU-45-05-00008-C
igated by the introduction of an automated permanency hearing report in

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-2007. Additionally, the requirements for Uniform Case Record documen-
cedure Act, NOTICE of continuation is hereby given:tation in accordance with section 409-e of the Social Services Law (SSL)
The notice of proposed rule making, I.D. No. EDU-45-05-00008-P waswere expanded by Chapter 3 of the Laws of 2005 when a child is removed
published in the  State Register on November 9, 2005.from his or her home. This expansion is partially offset by the first reas-

sessment being due one month later than had previously been required. Subject: Uniform violent and disruptive incident reporting system.
Finally, OCFS has submitted a Title IV-E State Plan amendment to the Purpose: To provide a ranking, standard for reporting, and more concise
federal government, so that a permanency hearing can take the place of the definition of reportable offenses as required by the uniform violent and
administrative service plan review meeting with a third party reviewer to disruptive incident reporting system for the reporting of incidents by
meet the federal requirement that the case be reviewed by an administra- school districts, BOCES, charter schools and county vocational educa-
tive or judicial review with an independent reviewer, as long as the perma- tional and extension boards, as required by Education Law, section 2802;
nency hearing is held and completed within six months of the previous and establish the use of a school violence index as a comparative measure
service plan review. of the level of school violence in a school.

Substance of rule: The Commissioner of Education proposes to amend6. Small Business Participation:
subdivision (gg) of section 100.2 of the Commissioner’s Regulations,

OCFS actively sought and obtained the input of local social services effective June 15, 2006. Since publication of a Notice of Proposed Rule
districts in designing the permanency hearing reports and in defining the Making in the State Register on November 9, 2005, the proposed rule has
requirements for family assessments and services plans, service plan re- been substantially revised as set forth in the Statement Concerning the
views and case consultations to prepare for the permanency hearings. Regulatory Impact Statement submitted herewith. The following is a

description of the substance of the proposed amendments.Job Impact Statement
In general, subdivision (gg) of section 100.2 is amended to establish

The regulations address various functions of social services districts, the clearer definitions of terms and incidents, a ranking of the seriousness of
St. Regis Mohawk Tribe and voluntary authorized agencies in relation to incidents, and a common discipline standard to be used for the reporting of
achieving permanency for children in foster care. It is anticipated that these incidents. The amendments also establish the use of a school violence
functions will be assumed by the current staff of such agencies and that the index as a comparative measure of the level of school violence in a school.
regulations will not have a substantial impact on jobs or employment The substantive amendments are as follows:
opportunities in either public or private child welfare agencies. A full job Section 100.2(gg)(1) is amended to provide a ranking of the serious-
statement has not been prepared for the regulations that are implementing ness of incidents and additional clarity to the definitions of physical and
Chapter 3 of the Laws of 2005. The regulations would not result in the loss serious physical injury, sex offenses, robbery, arson, kidnapping, reckless
of any jobs. endangerment, minor assaults, intimidation, burglary, criminal mischief,
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larceny, riot, weapons possession, drug and alcohol use, possession, or Clause (b) of subparagraph (ii) of paragraph (2) of subdivision (c) of
sale, and other disruptive incidents. section 52.21 of the Regulations of the Commissioner of Education is

amended to require registered college programs leading to the initial certif-Section 100.2(gg)(2) is amended to provide instructions regarding the
icate as a school building leader to inform applicants in writing prior torecording and reporting of offenses and the discipline standard to use in
admission of the experience requirement for certification.determining if an incident should be reported.

Section 100.2(gg)(3) is amended to establish a time frame for school Clause (b) of subparagraph (ii) of paragraph (3) of subdivision (c) of
districts to submit the summary of violent and disruptive incident reports. section 52.21 is amended to require registered college programs leading to

the professional certificate as a school district leader to inform applicantsSection 100.2(gg)(4) is amended to provide the types of incidents that
in writing prior to admission of the experience requirement for certifica-shall be included in the report.
tion.Section 100.2(gg)(8) is added to establish the use of a school violence

index commencing with the 2005-2006 school year as a comparative Clause (c) of subparagraph (vi) of paragraph (3) of subdivision (c) of
measure of the level of violence in a school. section 52.21 is amended to correct the certification examination name in

the program completion requirements for registered programs leading toChanges to rule: Since publication of a Notice of Proposed Rule Making
certification as a school district leader and provide for a waiver of thisin the State Register on November 9, 2005, changes were made to the
requirement if the examination is not available prior to program comple-proposed rule and a Notice of Revised Rule Making was published in the
tion.State Register on February 8, 2006. The following is a description of the

Subparagraph (vii) of paragraph (3) of subdivision (c) of section 52.21changes.
is added to establish requirements for companion programs in schoolSection 100.2(gg)(1)(v)(k), relating to the definition of “weapon”, has
district leadership not leading to the professional certificate.been revised to clarify that “other dangerous and deadly instruments”

Paragraph (4) of subdivision (c) of section 52.21 is amended to changeshould be reported only when possessed with an intent to use the item as a
various requirements for the alternative school district leader program,weapon, so that items such as nail files or pens or pencils that are not
leading to the transitional D certificate and the professional certificate as aordinarily considered weapons are only reported where there is an intent to
school district leader, as follows:use them as a weapon. Accordingly, the provision is revised to read as

follows: “any other dangerous or deadly instrument possessed with intent The name of the certification examination for the transitional D is
to use the same unlawfully against another.” corrected and a waiver of this requirement is provided if the examination is

not available at the time the candidate applies and upon qualificationSection 100.2(gg)(1)(vi)(b)(1) and 100.2(gg)(8) have been revised to
qualifies for the transitional D certificate. Mentored and supervised experi-replace the term “serious sex offenses” with the term “forcible sex of-
ence requirements for the professional certificate are clarified. In addition,fenses” to address misperceptions that the Department does not consider
the amendment clarifies and prescribes requirements for program comple-all sex offenses to be serious offenses and to clarify the sex offenses
tion and recommendation for the professional certificate as a school dis-reporting requirements for school districts.
trict leader.Section 100.2(gg)(1)(vi)(i) has been revised to replace the phrase “mi-

nor assaults” with “minor altercations” in order to distinguish conduct Clause (c) of subparagraph (vi) of paragraph (5) of subdivision (c) of
involving physical contact and no physical injury from an “assault”, which section 52.21 is amended to correct the certification examination name in
is generally understood to include physical injury. the program completion requirements for registered programs leading to

certification as a school district business leader and provide for a waiver ofExpiration date: November 9, 2006.
this requirement if the examination is not available prior to programText of proposed rule and changes, if any, may be obtained from:
completion.Anne Marie Koschnick, Legal Assistant, Office of Counsel, Education

Subparagraph (vii) of paragraph (5) of subdivision (c) of section 52.21Department, State Education Bldg., Rm. 148, Albany, NY 12234, (518)
is added to establish requirements for companion programs in school473-8296, e-mail: legal@mail.nysed.gov
district business leadership not leading to the professional certificate.Data, views or arguments may be submitted to: Jean Stevens, Interim

The title of Subpart 80-2 of the Regulations of the Commissioner ofDeputy Commissioner, Education Department, Office of Elementary,
Education is amended to indicate that this Subpart contains requirementsMiddle, Secondary and Continuing Education, Rm. 873, Education Bldg.
for certificates in the administrative and supervisory service applied for onAnnex, Albany, NY 12234, (518) 474-5915
or before September 1, 2006, among other classes of certificates.

Subdivision (a) of section 80-2.1 prescribes conditions that must bePROPOSED RULE MAKING
met to permit candidates to apply for certification in the administrative andNO HEARING(S) SCHEDULED supervisory service under the old series requirements prescribed in Subpart
80-2.Requirements for Certification in the Educational Leadership

Paragraph (4) of subdivision (a) of section 80-2.4 prescribes that ex-Service isting scope of practice for the permanent certificate as a school district
I.D. No. EDU-16-06-00017-P administrator, that it qualifies the holder to serve as a school district

administrator, school administrator and supervisor, and school business
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- administrator.
cedure Act, NOTICE is hereby given of the following proposed rule: The title of Subpart 80-3 of the Regulations of the Commissioner of
Proposed action: Amendment of Subparts 80-2, 80-3 and 80-5 and sec- Education is amended to indicate that this Subpart contains requirements
tions 52.21(c) and 7.1 of Title 8 NYCRR. for certificates in the educational leadership service applied for on or after
Statutory authority: Education Law, sections 207 (not subdivided); 210 September 2, 2006.
(not subdivided); 305(1), (2) and (7); 3001(2); 3003(1), (3) and (5); Subdivision (a) of section 80-3.1 prescribes conditions that would
3004(1); 3006(1)(b); 3007(2); 3009(1); 3604(8) require the candidate to apply for certification in the educational leadership
Subject: Requirements for certification in the educational leadership ser- service under the new series requirements prescribed in Subpart 80-3.
vice. Sections 80-3.2, 80-3.3, 80-3.4, and 80-3.7 are amended to clarify that
Purpose: To strengthen requirements that candidates must meet for certi- these provisions relate to requirements for certificates in the classroom
fication as a school building leader, school district leader, and a school teaching service.
district business leader for service as a school administrator in New York Section 80-3.6 is amended to establish professional development re-
State public schools. quirements for holders of professional certificates in the educational lead-

ership service. The amendment also requires a certificate holder to submitSubstance of proposed rule (Full text is posted at the following State
evidence documenting that he or she has met the professional developmentwebsite: http://www.highered.nysed.gov/tcert): The Board of Regents
requirement, if the certificate holder requests a hearing on this matter.and the Commissioner of Education propose to amend the Rules of the

Board of Regents and the Regulations of the Commissioner of Education, Section 80-3.10 is added to prescribe requirements for certificates for
relating to requirements for the certification in the educational leadership the educational leadership service. Subdivision (a) establishes require-
service. The following is a summary of the substance of the amendment. ments for the school building leader (principal, housemaster, supervisor,

Section 7.1 of the Rules of the Board of Regents is amended to include department chairman, assistant principal, coordinator, unit head and any
certificates for the educational leadership service in the list of the general other person serving more than 25 percent of his or her assignment in any
classifications of certificates for which the Commissioner of Education building level leadership position shall hold this certificate). Paragraph (1)
may make regulations. of subdivision (a) establishes requirements for the initial certificate as a
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school building leader, including education, examination and experience Section 210 of the Education Law grants to the Regents the authority to
requirements. Paragraph (2) of subdivision (a) establishes requirements for register domestic and foreign institutions in terms of New York standards.
the professional certificate as a school building leader, including the expe- Subdivision (1) of section 305 of the Education Law empowers the
rience requirement. Commissioner of Education to be the chief executive officer of the state

system of education and authorizes the Commissioner to execute educa-Subdivision (b) establishes requirements for school district leader (su-
tional policies determined by the Regents.perintendent of schools, district superintendent, deputy superintendent,

associate superintendent, assistant superintendent and any other person Subdivision (2) of section 305 of the Education Law authorizes the
having responsibilities involving general district-wide administration, ex- Commissioner of Education to have general supervision over all schools
cept a person serving as a school district business leader, shall hold this subject to the Education Law.
certificate). Subdivision (7) of section 305 of the Education Law authorizes the

Commissioner of Education to annul upon cause shown to his satisfactionParagraph (1) establishes requirements for the validity of the profes-
any certificate of qualification granted to a teacher.sional certificate as a school district leader.

Subdivision (2) of section 3001 of the Education Law establishesParagraph (2) provides that holders of a professional certificate as a
certification by the State Education Department as a qualification to teachschool district leader may not serve as a school building leader unless they
in the State’s public schools.are certified as a school building leader or school administrator and super-

visor under the requirements of Part 80 of this Title and may not serve as a Subdivision (1) of section 3003 of the Education Law authorizes the
school district business leader unless they are certified as a school district Commissioner of Education to certify school superintendents for service in
business leader or school business administrator under the requirements of the State’s public schools.
Part 80 of this Title or are otherwise authorized by law to serve as a school Subdivision (3) of section 3003 of the Education Law authorizes the
district business leader. Commissioner of Education, at the request of a school district or BOCES,

to issue a Superintendent’s certificate to exceptionally qualified persons.Paragraph (3) establishes requirements for a professional certificate as
a school district leader in the educational leadership service. Subparagraph Subdivision (5) of section 3003 of the Education Law authorizes the
(i) contains the regular requirements for the professional certificate as a Commissioner of Education to certify Superintendents of Business for
school district leader. Subparagraph (ii) contains requirements for alterna- service in the State’s public schools.
tive route one, the alternative school district leader certification program, Subdivision (1) of section 3004 of the Education Law authorizes the
as prescribed in section 80-5.15 of this Part. Subparagraph (iii) contains Commissioner of Education to prescribe, subject to the approval of the
requirements for alternative route two, the certification of exceptionally Regents, regulations governing the examination and certification of teach-
qualified persons through screening panel review. ers employed in the State’s public schools.

Subdivision (c) establishes requirements for school district business Paragraph (b) of subdivision (1) of section 3006 of the Education Law
leader (deputy superintendent of schools for business, associate superin- provides that the Commissioner of Education may issue such teacher
tendent of schools for business, assistant superintendent of schools for certificates as the Regents Rules prescribe.
business and any other person having professional responsibility for the Subdivision (2) of section 3007 of the Education Law authorizes the
business operation of the school district shall hold this certificate). Commissioner of Education to endorse a certificate issued by another state.

Paragraph (1) establishes requirements for the validity of the profes- Subdivision (1) of section 3009 of the Education Law provides that no
sional certificate. part of the school moneys apportioned to a district shall be applied to the

payment of the salary of an unqualified teacher, nor shall his salary or partParagraph (2) provides that holders of a professional certificates as
thereof, be collected by a district tax except as provided in the Educationschool district business leader may not serve as a school building leader
Law.unless they are certified as a school building leader or school administrator

Subdivision (8) of section 3604 of the Education Law provides Stateand supervisor under the requirements of Part 80 of this Title and may not
aid for four conference days and authorizes school districts to use one orserve as a school district leader unless they are certified as a school district
more of such conference days to provide staff development relating toleader or school district administrator under the requirements of Part 80 of
implementation of the new high learning standards and assessments, asthis Title.
adopted by the Board of Regents.Paragraph (3) establishes requirements for a professional certificate as

2. LEGISLATIVE OBJECTIVES:a school district business leader in the educational leadership service.
The amendment carries out the legislative objectives of the above-Section 80-5.15 is repealed and a new section 80-5.15 is added to

referenced statutes by establishing requirements for the certification ofestablish alternative requirements for school district leader certificates.
school administrators for service in New York State public schools.Subdivision (a) establishes requirements for the transitional D certificate

3. NEEDS AND BENEFITS:for service as a school district leader, applicable to a candidate enrolled in
The purpose of the proposed amendment is to strengthen requirementsan alternative school district leader certification program pursuant to sec-

that candidates must meet in order to be certified as school buildingtion 52.21(c)(4) of this Title. Subdivision (b) establishes requirements for
leaders, school district leaders, and school district business leaders forthe professional certificate as a school district leader, applicable for a
service in New York State public schools. The amendment requires candi-candidate holding a transitional D certificate and matriculated in an alter-
dates for certification to complete approved programs, and eliminates thenative school district leader certification program pursuant to section
transcript evaluation route to certification in the educational leadership52.21(c)(4) of this Title.
service. This will improve the educational preparation of school adminis-Section 80-5.17 is amended to establish requirements for the condi-
trators by requiring them to complete coordinated, well developed pro-tional initial certificate in the title school building leader.
grams, rather than a series of individual courses chosen by the candidate.Section 80-5.20 is added to establish requirements for the endorsement

The amendment will require candidates for the initial certificate as aof certificates for service as a school district leader and school district
school building leader to pass the New York State Assessment for schoolbusiness leader.
building leaders. For professional certificates in school district leadershipText of proposed rule and any required statements and analyses may
and school district business leadership, the New York State assessmentsbe obtained from: Anne Marie Koschnick, Legal Assistant, Office of
are incorporated as part of education program completion requirements.Counsel, Education Department, State Education Bldg., Rm. 148, Albany,
These requirements will be implemented when the examinations becomeNY 12234, (518) 473-8296, e-mail: legal@mail.nysed.gov
available. The certification examinations will help to ensure the compe-Data, views or arguments may be submitted to: Johanna Duncan-Poi- tency of new educational leaders employed in the State’s public schools.

tier, Deputy Commissioner, Office of Higher Education, Education De- The amendment requires college programs that lead to the initial certif-partment, Rm. 979, Education Bldg. Annex, 879 Washington Ave., Al- icate for school building leaders and to the professional certificate forbany, NY 12234, (518) 474-5851, e-mail: hedepcom@mail.nysed.gov school district leaders to advise applicants in writing that they must meet
Public comment will be received until: 45 days after publication of this an experience requirement to be certified. This will help ensure that appli-
notice. cants are fully aware of certification requirements prior to enrollment.
Regulatory Impact Statement The amendment establishes experience requirements for school build-

1. STATUTORY AUTHORITY: ing leaders. For the initial certificate as a school building leader, the
Section 207 of the Education Law grants general rule making authority candidate must have three years of experience in classroom teaching and/

to the Regents to carry into effect the laws and policies of the State relating or pupil personnel service. Administrative and supervisory service will no
to education. longer be credited, as it is for the old series provisional certificate. For the
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professional certificate, the candidate must have at least three years experi- amendment will not impose any additional costs on the State Education
ence in an educational leadership position, including at least one-year at Department.
the building level, instead of the old series permanent certificate require- 5. LOCAL GOVERNMENT MANDATES:
ment of two years of experience in any school administrative/supervisory The amendment requires holders of the initial certificate as school
position, and the candidate must be mentored in prescribed cases. These building leader to be mentored in the first year of employment in a public
changes will strengthen the preparation of building leaders by providing school, while they are meeting the experience requirement for the profes-
them with pertinent experience working directly with students. sional certificate. The amendment is flexible, permitting school districts

The amendment establishes professional development requirements for and BOCES to determine the mentoring program based upon local needs.
school leaders. Professional certificate holders who are regularly em- The amendment requires mentoring for holders of the transitional D certif-
ployed by a school district or BOCES must complete 175 clock hours of icate. Only school districts or BOCES that elect to participate in the
professional development every five years. That number is reduced by half alternative school district leadership program will have to provide the
for individuals not regularly employed by a school district or BOCES. This mentoring.
is needed to help ensure that administrators have current knowledge. The amendment requires school districts and BOCES to approve in its

professional development plan, acceptable professional development forThe amendment limits the scope of practice for school district leaders
holders of the professional certificate in the educational leadership servicecertified under the new series. Holders of a professional certificate as a
in their employ. The amendment does not mandate that school districts orschool district leader may not serve as a school building leader or as a
BOCES themselves provide the professional development.school district business leader unless they are certified in these areas as

well. The limitation on the scope of practice is appropriate because the 6. PAPERWORK:
knowledge and skills needed for service as a school building leader or Candidates seeking certification must apply to the Department, an
school district business leader differ from that needed for service as a existing requirement. In addition, the amendment will require candidates
school district leader. to pass certification examinations when they become available, requiring

application to the testing agency.The amendment establishes alternative requirements for school dis-
tricts leaders who are exceptionally qualified candidates and employed 7. DUPLICATION:
under the transitional D certificate. This change is needed to provide a new The amendment does not duplicate any existing State or Federal re-
pathway for exceptionally qualified candidates who have demonstrated quirements.
exemplary leadership but who do not have requisite experience in a school 8. ALTERNATIVES:
setting. After discussion with the Board of Regents and other interested parties,

The amendment establishes requirements for two-year nonrenewable the State Education Department determined that the assessment require-
conditional initial certificates for school building leaders. This provides a ment should be delayed. Originally, it was to be implemented with the new
means for individuals who are certified as building level administrators in certification series effective September 2, 2006. The regulation now pro-
other states to become certified in New York State while meeting the vides that the assessment requirement will be imposed when the examina-
examination requirement. tions become available. The Department needs the additional time to work

with interested parties and the testing agency to develop the content of theThe amendment establishes requirements for the endorsement of a
test.certificate of another state for service as a school district leader or a school

Also, a provision was added to permit the endorsement of a certificatedistrict business leader. This is needed to provide an expedited means to
of another state for service as a school district leader or school districtcertification for experienced school district leaders and school district
business leader. This was added to ease access to certification for exper-business leaders who are certified in other states.
ienced administrators who are certified in other states.4. COSTS:

9. FEDERAL STANDARDS:(a) Costs to State government: The amendment will not impose any
There are no Federal standards that establish requirements for theadditional costs on State government including the State Education De-

certification of educational leaders for service in the State’s public schools.partment.
10. COMPLIANCE SCHEDULE:(b) Costs to local governments: The amendment requires that school
The amendment establishes a phase-out period for the old certificationbuilding leaders be mentored in the first year of employment in a public

series. Candidates who apply for certification under the old series byschool while meeting the experience requirement for the professional
September 1, 2006 will have one year to meet the requirements of the oldcertificate, unless they have two years prior experience as an educational
series. Candidates who apply on or after September 2, 2006 will be subjectleader. Assuming no funding from the State for this purpose and that three-
to the requirements of the new series, unless specifically exempted in thequarters of new school building leaders will not have release time compo-
regulations. No additional period of time is needed for regulated parties tonent in their mentoring programs, the Department estimates that the
meet the new requirements.mentoring will cost school districts and BOCES on average about $2,000

per new school building leader The amendment requires school districts or Regulatory Flexibility Analysis
BOCES that elect to participate in the alternative school district leadership (a) Small Businesses:
program to provide mentoring to holders of the transitional D certificate. The proposed amendment concerns requirements that individuals must
The Department estimates that this will cost school districts and BOCES meet to be certified in the educational leadership service authorizing ser-
about $6,000 per certificate holder. vice as school administrators in New York State public schools. The

The amendment requires professional certificate holders who are regu- amendment pertains to certification requirements applicable to individuals
larly employed by a school district or BOCES to complete professional and related requirements applicable to public school districts and boards of
development approved by the school district or BOCES pursuant to its cooperative educational services (BOCES). It does not regulate small
professional development plan. What entity provides the professional de- businesses. The amendment does not impose any reporting, recordkeeping,
velopment and who will bear the cost is a matter to be decided by the or compliance requirements and will not have an economic impact on
school district or BOCES. Assuming that the district or BOCES will bear small businesses. Because it is evident from the nature of the rule that it
the cost and assuming an average cost of $15 per clock hour, the Depart- does not affect small businesses, no further steps were needed to ascertain
ment estimates that the cost will be about $525 per year (35 clock hours per that fact and none were taken.
year × $ 15) per certificate holder. (b) Local Governments:

(c) Cost to private regulated parties: The amendment will require 1. Effect of the rule:
candidates to pass assessments for school building leader, school district The proposed amendment concerns requirements that an individual
leader, and school district business leader when they become available. must meet to be certified in the educational leadership service for employ-
The fee for each certification examination is expected to be $284. ment in the State’s public schools. The amendment contains requirements

Professional certificate holders who are not regularly employed by a applicable to all public school districts and BOCES in the State, relating to
school district or BOCES will bear the cost of professional development. the certification of such individuals.
They will have to complete 17.5 clock hours of professional development 2. Compliance requirements:
per year (87.5 hours over five years). The Department estimates that this The amendment requires that holders of the initial certificate as school
will cost the certificate holder about $262.50 per year, based on a cost of building leaders must be mentored in their first year of employment at a
$15 per clock hour (17.5 clock hours × $15). school district or BOCES in New York State, while meeting the experience

(d) Costs to regulating agency for implementing and continued admin- requirement for the professional certificate as school building leader, un-
istration of the rule: As stated above in “Costs to State Government,” the less they already have had two years of experience as an educational
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leader. This provision indirectly requires the school district and/or BOCES tendents and school superintendents representing BOCES and school dis-
to provide the mentoring. The amendment is flexible, permitting the em- tricts across the State. Comments were also solicited from professional
ploying school district or BOCES to determine the requirements for this organizations representing administrators and other professionals em-
mentoring program based upon local needs. The amendment also requires ployed in the public schools of New York State.
school districts and BOCES that elect to participate in the alternative Rural Area Flexibility Analysis
requirements for school district leadership program to provide mentoring 1. Types and estimate of the number of rural areas:
and supervision to candidates while under the transitional D certificate and The proposed amendment will affect candidates for certification in the
meeting the experience requirement for the professional certificate. educational leadership service and indirectly establish related require-

The amendment requires each school district and BOCES to approve in ments for school districts and Boards of Cooperative Educational Services
its professional development plan acceptable professional development for (BOCES) in all parts of the State, including the 44 rural counties with
educational leaders who hold the professional certificate and are regularly fewer than 200,000 inhabitants and the 71 towns and urban counties with a
in their employ. The amendment does not mandate that school districts and population density of 150 square miles or less.
BOCES themselves provide the professional development, only that they 2. Reporting, recordkeeping, and other compliance requirements and
specify what would be acceptable. professional services:

3. Professional services: The proposed amendment establishes requirements that candidates
The proposed amendment will not require school districts or BOCES to must meet in order to be certified as school building leaders, school district

employ additional professional services in order to comply. leaders, and school district business leaders for service in New York State
4. Compliance costs: public schools. The amendment requires candidates for certification to
The amendment will impose costs on school districts and Boards of complete approved programs, and eliminates the transcript evaluation

Cooperative Educational Services (BOCES) that wish to employ school route to certification in the educational leadership service.
leaders under the new certificate series. It requires that school building The amendment will require candidates for the initial certificate as a
leaders be mentored in the first year of employment in a public school school building leader to pass a certification examination, the New York
while meeting the experience requirement for the professional certificate, State Assessment for school building leaders. For professional certificates
unless they already have had two years of experience as an educational in school district leadership and school district business leadership, the
leader. Assuming there is no funding from the State for this purpose and New York State assessments are incorporated as part of education program
that three-quarters of new teachers will not have release time component in completion requirements. These requirements will be implemented when
their mentoring programs, the Department estimates that the mentoring the examinations become available.
will cost school districts and BOCES on average about $2,000 per new The amendment requires college programs that lead to the initial certif-
building level administrator. The amendment also requires school districts icate for school building leaders and to the professional certificate for
and BOCES that elect to participate in the alternative school district school district leaders to advise applicants in writing that they must meet
leadership program to provide mentoring to holders of the transitional D an experience requirement to be certified.
certificate. The Department estimates that this will cost school districts and The amendment establishes new experience requirements for school
BOCES about $6,000 per certificate holder. building leaders. For the initial certificate as a school building leader, the

The amendment requires professional certificate holders who are regu- candidate must have three years of experience in classroom teaching and/
larly employed by a school district or BOCES to complete professional or pupil personnel service. For the professional certificate, the candidate
development approved by the school district or BOCES pursuant to its must have at least three years experience in an educational leadership
professional development plan. What entity provides the professional de- position, including at least one-year at the building level and that experi-
velopment and who will bear the cost is a matter to be decided by the ence must be mentored in prescribed cases. The amendment is flexible,
school district or BOCES. However, assuming that the school district or permitting the employing school district or BOCES to determine the re-
BOCES will bear the cost and assuming an average cost of $15 per clock quirements of the mentoring program based upon local needs.
hour, the Department estimates that the cost will be about $525 per year The amendment establishes a professional development requirement
(35 clock hours per year × $15) per certificate holder. for school leaders. Professional certificate holders who are regularly em-

5. Economic and technological feasibility: ployed by a school district or BOCES must complete 175 clock hours of
Meeting the requirements of the proposed amendment is economically professional development every five years. That number is reduced by half

and technologically feasible. The amendment will impose costs on school for candidates not regularly employed by a school district or BOCES. The
districts and BOCES relating to the certification of educational leaders for amendment requires school district or BOCES to approve in its profes-
service in the public schools, as stated above in “Compliance Costs”. sional development plan acceptable professional development for holders

of the professional certificate in the educational leadership service in their6. Minimizing adverse impact: The purpose of the proposed amend-
employ. The amendment does not mandate that school districts or BOCESment is to strengthen requirements that candidates must meet in order to be
themselves provide the professional development.certified as school building leaders, school district leaders, and school

district business leaders for service in New York State public schools. The amendment limits the scope of practice for school district leaders
Through the certification requirements, the amendment indirectly estab- certified under the new series. It provides that holders of a professional
lishes requirements that school districts and BOCES must meet when they certificate as a school district leader may not serve as a school building
employ individuals who hold the new certification titles. It is not possible leader or as a school district business leader unless they are certified in
to exempt school districts and BOCES from these requirements because these areas as well.
they all relate to certification requirements for service in the State’s public The amendment establishes alternative requirements for school dis-
schools. The amendment provides school districts and BOCES with a great tricts leaders who are exceptionally qualified candidates. For the transi-
deal of flexibility in how they meet these requirements. The amendment tional D certification, the candidates must be matriculated in a registered
requires school building leaders to be mentored in their first year of alternative school district leader certification program, demonstrate excep-
employment in the public schools while meeting the experience require- tional qualifications for a school district leadership position through exem-
ment for the professional certificate. It permits school districts and BOCES plary leadership service, have the endorsement of the college program as
to develop their own mentoring programs for building leaders, based upon exceptional qualified, have an employment and mentored support commit-
local needs. It also permits school districts and BOCES the flexibility to ment from a school district or BOCES, hold a graduate degree, and pass
define acceptable professional development for individuals in their regular the New York State assessment for school district leadership if available.
employ. Also, only school districts and BOCES that elect to participate in For the professional certificate the candidate must hold the transitional D
the alternative school district leader program would be required to provide certificate and a graduate degree, complete the alternative school district
mentoring to holders of the transitional D certificate in that program. leadership program, including 60 semester hours of graduate study which

7. Local government participation: may include study completed prior to admission to the program, and three
years of educational leadership service and/or classroom teaching service,During the development of the proposed rule, comments were solicited
and/or pupil personnel service experience, including at least one year offrom the State Professional Standards and Practices Board for Teaching.
service as a school district leader under the transitional D certificate.This is an advisory group to the Board of Regents and the Commissioner of

Education on matters pertaining to teacher education, certification, and The amendment establishes requirements for a two-year nonrenewable
practice. The Board is composed of representatives of school districts and conditional initial certificate as a school building leader. The candidate
BOCES, among others. Comments were also solicited from the City must meet all requirements for the initial certificate as a school building
School District of the City of New York, and the State’s district superin- leader except the examination requirement, and hold a valid regular certifi-
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cate in an equivalent title to the title school building leader in a state party New York State. In addition, comments were solicited from professional
to the interstate agreement on qualifications of educational personnel. organizations representing administrators and other professionals em-

ployed in the public schools throughout New York State, including ruralThe amendment establishes requirements for the endorsement of a
areas.certificate of another state or territory of the United States or the District of

Columbia for service as a school district leader and school district business Job Impact Statement
leader. The candidate must hold an equivalent certificate in such other The purpose of the proposed amendment is to strengthen requirements
jurisdiction, meet the general requirements for certification in Subpart 80- that candidates must meet in order to be certified as school building
1, hold a masters or higher degree or have equivalent educational prepara- leaders, school district leaders, and a school district business leaders for
tion, and have at least three years of relevant experience in the 10 years service in New York State public schools. The amendment would establish
immediately preceding application for the certificate or have equivalent education, experience and examination requirements for certification in
experience. these titles.

This amendment concerns requirements that candidates must meet toCandidates seeking certification in the educational leadership service
be certified as school building leaders, school district leaders, and schoolwill have to apply to the State Education Department for certification,
district business leaders in the New York State public schools. The amend-which is an existing requirement. In addition, the amendment will require
ment does not affect the number of jobs or the number of employmentcandidates to pass certification examinations when they become available.
opportunities for school administrators in New York public schools, or inThis will require the candidate to apply to the testing agency for the
any other field. Because it is evident from the nature of the proposedexamination. The amendment does not establish any other reporting or
amendment that it will have no impact on jobs or employment opportuni-recordkeeping requirement and does not require regulated parties to hire
ties, no further steps were needed to ascertain that fact and none wereprofessional services in order to comply.
taken. Accordingly, a job impact statement is not required and one was not3. Costs:
prepared.The amendment will require candidates to pass certification examina-

tions when they become available for the certificate sought in school
PROPOSED RULE MAKINGbuilding leadership, school district leadership, and/or school district busi-

ness leadership. The fee for each of these certification examinations is NO HEARING(S) SCHEDULED
expected to be $284.

Definition of Unprofessional Conduct in the Practice of PublicThe amendment also establishes a professional development require-
Accountancyment for holders of the professional certificate in the education leadership

service. Professional certificate holders who are not regularly employed by I.D. No. EDU-16-06-00018-P
a school district or BOCES will bear the cost of 17.5 clock hours of

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-professional development per year (87.5 clock hours over five years). The
cedure Act, NOTICE is hereby given of the following proposed rule:Department estimates that this will cost the certificate holder about $

262.50 per year, based on a cost of $15 per clock hour (17.5 clock hours × Proposed action: Amendment of section 29.10(a), (d), (e), (f) and (g) of
$15). The amendment requires professional certificate holders who are Title 8 NYCRR.
regularly employed by a school district or BOCES to complete profes- Statutory authority: Education Law, sections 207 (not subdivided);
sional development approved by the school district or BOCES pursuant to 6502(1) and (3-a); 6504 (not subdivided); 6506(1); 6509(9); 6510(8); and
its professional development plan. What entity provides the professional 7401 (not subdivided)
development and who will bear the cost is a matter to be decided by the Subject: Definition of unprofessional conduct in the practice of public
school district or BOCES. However, assuming that the school district or accountancy.
BOCES will bear the cost and assuming an average cost of $15 per clock Purpose: To prescribe definitions of unprofessional conduct in the prac-
hour, the Department estimates that the cost will be about $525 per year tice of public accountancy by updating the names of entities that promul-
(35 clock hours per year × $15) per certificate holder. gate generally accepted auditing standards and generally accepted account-

The amendment will impose costs on school districts and Boards of ing principles; establish reporting requirements; and set forth definitions of
Cooperative Educational Services (BOCES) that wish to employ school unprofessional conduct based upon actions of the United States Securities
leaders under the new certificate series. It requires that school building and Exchange Commission (SEC) or the Public Company Accounting
leaders be mentored in the first year of employment while meeting the Oversight Board (PCAOB).
experience requirement for the professional certificate, unless they already Text of proposed rule: 1. Paragraph (7) of subdivision (a) of section
have had two years of experience as an educational leader. Assuming there 29.10 of the Rules of the Board of Regents is amended, effective July 13,
is no funding from the State for this purpose and that three-quarters of new 2006, as follows:
teachers will not have release time component in their mentoring pro- (7) permitting the public accountant’s name to be associated with
grams, the Department estimates that the mentoring will cost school dis- statements purporting to show financial position or results of operations in
tricts and BOCES on average about $2,000 per new building level admin- such a manner as to imply that he or she is acting as an independent
istrator. The amendment also requires school districts or BOCES that elect certified public accountant or public accountant, unless:
to participate in the alternative school district leadership program to pro- (i) the licensee has complied with generally accepted auditing
vide mentoring to holders of the transitional D certificate. The Department standards. The State Board for Public Accountancy may consider state-
estimates that this will cost school districts and BOCES about $6,000 per ments on auditing standards promulgated by [an organization whose stan-
certificate holder. dards are generally accepted by other licensing jurisdictions] the United

4. Minimizing adverse impact: States Securities and Exchange Commission or the Public Company Ac-
The amendment establishes requirements for the certification of educa- counting Oversight Board for licensees subject to such requirements, or a

tional leaders authorizing employment in the State’s public schools. The recognized national accountancy organization whose standards are gen-
State Education Department does not believe that establishing different erally accepted by other regulatory authorities in the United States, in-
standards for candidates who live or work in rural areas is warranted. A cluding but not limited to[:] the American Institute of Certified Public
uniform standard ensures the quality of certified school administrators in Accountants, to be interpretations of generally accepted auditing stan-
all parts of the State. dards. Departures from such standards, or other standards considered by

5. Rural area participation: the State Board to be applicable in the circumstances, must be justified by a
During the development of the proposed rule, comments were solicited licensee who does not follow them; and

from the State Professional Standards and Practices Board for Teaching. (ii) the licensee expresses an opinion on financial statements or
This is an advisory group to the Board of Regents and the Commissioner of financial data presented in conformity with generally accepted accounting
Education on matters pertaining to teacher education, certification, and principles. The State Board for Public Accountancy may consider those
practice. The Board has representatives of school districts and BOCES principles promulgated by [an organization whose principles are generally
located in rural areas of New York State. Comments were also solicited accepted by other licensing jurisdictions] a recognized national account-
from State’s district superintendents and school superintendents, repre- ancy organization whose standards are generally accepted by other regu-
senting BOCES and school districts across the State, including rural areas. latory authorities  in the United States, including but not limited to: [the
Comments were solicited from all postsecondary institutions in the State American Institute of Certified Public Accountants and] the Financial
that offer programs preparing candidates for certification in the educa- Accounting Standards Board, the Government Accounting Standards
tional leadership service, including institutions located in rural areas of Board, and the International Accounting Standards Board, to be generally
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accepted accounting principles. If financial statements or data contain consist of a copy of the court decision or arbitration award and any
departures from generally accepted accounting principles but the licensee findings of facts or special verdict form;
can demonstrate that the financial statements or data would have been (iii) for a written notice of imposition of a disciplinary penalty
misleading had generally accepted accounting principles been followed, upon the licensee, as prescribed in subparagraph (iii) of paragraph (2) of
the licensee’s opinion should describe the departure, its approximate effect this subdivision, the report shall consist of a copy of the notice; or
if practicable, and the reasons why compliance with generally accepted (iv) in lieu of the documentation described in subparagraphs (i),
accounting principles would have otherwise been misleading; (ii), or (iii) of this paragraph, a narrative statement on a form prescribed

2. Paragraph (13) of subdivision (a) of section 29.10 of the Rules of the by the department setting forth information specified by the department,
Board of Regents is repealed, effective July 13, 2006. including but not limited to the date and jurisdiction of the court decision

and/or judgment, conviction, arbitration award, or notice of imposition of3. Subdivision (d) of section 29.10 of the Rules of the Board of Regents
disciplinary penalty, as applicable.is added, effective July 13, 2006, as follows:

(4) A public accountancy firm shall be responsible for reporting(d) The definitions of unprofessional conduct prescribed in sections
reportable events relating to the public accountancy firm, and shall desig-29.1 and 29.10 of this Part that apply to licensees shall also apply to public
nate an individual to make such reports. An individual licensee shall beaccountancy firms, meaning any form of business organization that is
responsible for reporting those reportable events specifically relating toauthorized to engage in the practice of public accountancy and is subject
the licensee. Licensees who are partners in a registered partnership mayby law to Regents disciplinary proceedings and penalties in the same
designate an individual to report reportable events relating to he regis-manner and to the same extent as licensees, unless public accountancy
tered partnership, but each such licensee shall be responsible for ensuringfirms are specifically exempted from the definitions of unprofessional
the reporting of the reportable events.conduct in such sections of this Part.

(5) Failure to submit a report which is subject to a confidentiality4. Subdivision (e) of section 29.10 of the Rules of the Board of Regents
order, clause or provision in a court decision or arbitration award underis added, effective July 13, 2006, as follows:
subparagraphs (i) or (ii) of paragraph (2) of this subdivision shall not be(e) Reportable events.
deemed to constitute unprofessional conduct under the following condi-(1) For purposes of this subdivision, public accountancy firm shall
tions:have the meaning defined in subdivision (d) of this section.

(i) the court or arbitrator has included language in such decision(2) Unprofessional conduct in the practice of public accountancy
that specifically provides that the decision shall not be reported to theshall include failure of a licensee or public accountancy firm to submit a
department pursuant to this subdivision; orwritten report, as prescribed in paragraph (3) of this subdivision, to the

(ii) the licensee or firm demonstrates to the satisfaction of thedepartment within 45 days of the occurrence of any of the following events,
department that the licensee or firm explicitly informed the court or arbi-even though all available appeals have not yet been exhausted, unless
trator in writing prior to execution of any confidentiality order, clause orexempted from disclosure pursuant to paragraph (5) of this subdivision or
provision of the duty to report such decision to the department and theexcused for good cause as determined by the department, such as a
effect of any confidentiality order, clause or provision on such duty ofcircumstance beyond the licensee’s or public accountancy firm’s control
disclosure, and the confidentiality order, clause or provision does notthat prevented timely compliance:
expressly provide for disclosure to the department.(i) conviction of a licensee, a registered partnership, or public

(6) Reports submitted to the department in accordance with thisaccountancy firm in New York State or any other jurisdiction of a crime
subdivision shall be files of the department relating to the investigation ofthat constitutes a felony or misdemeanor in the jurisdiction of conviction.
possible instances of professional misconduct and shall be confidential inFor purposes of this subparagraph, conviction shall include a plea of
accordance with the provisions of subdivision (8) of section 6510 of theguilty or no contest, or a verdict or finding of guilt that has been accepted
Education Law.and entered by a court of competent jurisdiction;

(7) Nothing in this subdivision shall have any effect upon the duty of(ii) receipt of a court decision awarding a monetary judgment in
the licensee or firm to respond fully to all questions on any re-registrationexcess of twenty-five thousand dollars in a civil action brought in a court
application which shall become due, or to respond to written communica-of competent jurisdiction or an award in excess of twenty-five thousand
tions from the department pursuant to section 29.1(b)(13) of this Part.dollars in an arbitration proceeding in which the licensee, the registered

5. Subdivision (f) of section 29.10 of the Rules of the Board of Regentspartnership, or public accountancy firm is found to be liable for:
is added, effective July 13, 2006, as follows:(a) negligence, gross negligence, recklessness, or intentional

(f) Unprofessional conduct in the practice of public accountancy shallwrongdoing relating to the practice of public accountancy in New York
include:State;

(1) having admitted guilt to or having been found guilty of improper(b) fraud or misappropriation of funds relating to the practice
professional practice or professional misconduct in a disciplinary pro-of public accountancy in New York State;
ceeding brought by the United States Securities and Exchange Commis-(c) breach of fiduciary responsibility relating to the practice of
sion or the Public Company Accounting Oversight Board, where the con-public accountancy in New York State; or
duct upon which the finding or admission of guilt was based would, if(d) preparation, publication, and/or dissemination of false,
committed in New York State, constitute professional misconduct under thefraudulent, and/or materially incomplete or misleading financial state-
laws of New York State, provided that in any adversary proceeding con-ments, reports, or information relating to the practice of public account-
ducted pursuant to subdivision (3) of section 6510 of the Education Law,ancy in New York State;
the individual licensee or public accountancy firm shall have the rights set(iii) receipt of written notice of imposition of a disciplinary pen-
forth in that subdivision; oralty upon the licensee, the registered partnership, or public accountancy

(2) having voluntarily consented to a revocation or temporary orfirm, including but not limited to, censure, reprimand, sanction, probation,
permanent suspension of the authority to appear or practice as an ac-monetary penalty, suspension, revocation, or other limitation on practice,
countant before the United States Securities and Exchange Commission orrelating to the practice of public accountancy, issued by:
the Public Company Accounting Oversight Board, or having voluntarily(a) the United States Securities and Exchange Commission or
surrendered such authority; or having voluntarily consented to a revoca-the Public Company Accounting Oversight Board;
tion or temporary or permanent suspension from further association with

(b) another agency of the United States government that regu- any public accounting firm registered pursuant to Chapter 98 of Title 15 of
lates the practice of public accountancy; the United States Code, or having voluntarily surrendered such authority;

(c) an agency of the government of another state or territory of or having voluntarily consented to a revocation or temporary or perma-
the United States that regulates the practice of public accountancy; or nent suspension of registration under Chapter 98 of Title 15 of the United

(d) an agency of the government of another country that regu- States Code, or a voluntary surrender of such registration; all after a
lates the practice of public accountancy; disciplinary action was commenced by the United States Securities and

(3) The report to the department shall consist of the following: Exchange Commission or the Public Company Accounting Oversight
(i) for a conviction as prescribed in subparagraph (i) of para- Board where any conduct charged resulting in the consent to such revoca-

graph (2) of this subdivision, the report shall consist of a copy of the tion or temporary or permanent suspension or surrender would, if commit-
certificate of conviction, or comparable document of the court; ted in New York State, constitute professional misconduct under the laws

(ii) for a court decision or arbitration award as prescribed in of New York State; and where the date of such consent or surrender is on
subparagraph (ii) of paragraph (2) of this subdivision, the report shall or after January 1, 2007. In any adversary proceeding conducted pursuant
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to subdivision (3) of section 6510 of the Education Law, the individual adding the SEC and the PCAOB. These organizations have promulgated
licensee or public accountancy firm shall have the rights set forth in that auditing standards in accordance with Federal law in the audit of an issuer
subdivision. of publicly traded securities that is subject to the Federal Sarbanes-Oxley

Act of 2002.6. Subdivision (g) of section 29.10 of the Rules of the Board of Regents
is added, effective July 13, 2006, as follows: The amendment updates the entities that promulgate generally ac-

(g) Unprofessional conduct in the practice of public accountancy, as cepted accounting principles to add the Government Accounting Standards
such practice relates to the audit in the practice of public accountancy of Board and the International Accounting Standards Board, organizations
an issuer of publicly traded securities that is subject to the Federal that establish accounting principles for financial transactions in the gov-
Sarbanes-Oxley Act of 2002, shall include, for purposes of subdivision (f) ernmental and international environments, respectively. The American
of this section, a failure of a licensee or public accountancy firm, as Institute of Certified Public Accountants is deleted because the entity that
appropriate, to meet the standards prescribed in the following provisions currently establishes generally accepted accounting principles is the Finan-
of Federal law: subdivisions (a), (b), (g), (h), (i), (j), (k), and/or (l) of cial Accounting Standards Board.
section 78j-1 of Title 15 of the United States Code (United States Code, The amendment deletes paragraph (13) of subdivision (a) of section
2000 edition, Volume 7, and Supplement II , Volume 1 to the 2000 edition; 29.10 of the Rules, and moves this provision in a modified form to a
Superintendent of Documents, U.S. Government Printing Office, Stop separate subdivision (d) of section 29.10. It clarifies that definitions of
SSOP, Washington, DC 20402-0001; available at the NYS Education unprofessional conduct that apply to licensed public accountants also
Department, Office of the Professions, 2M West Wing, Education Building, apply to public accountancy firms. It is more appropriately set out in a
89 Washington Avenue, Albany, NY 12234). To the extent that the United separate subdivision because it applies to the entire section 29.10.
States Securities and Exchange Commission or the Public Company Ac- The amendment establishes requirements for the reporting of pre-
counting Oversight Board have exempted or excepted licensees or public scribed events to the State Education Department. The amendment re-
accountancy firms from these standards, such exemptions or exceptions quires a firm or licensee to report to the State Education Department the
shall also apply to the requirements of this subdivision. occurrence of the following events within 45 days of their occurrence:
Text of proposed rule and any required statements and analyses may conviction of a crime that constitutes a felony or misdemeanor; receipt of a
be obtained from: Anne Marie Koschnick, Legal Assistant, Office of court decision in a civil action or an arbitration proceeding awarding a
Counsel, Education Department, State Education Bldg., Rm. 148, Albany, money judgment in excess of $25,000 where the licensee or firm is found
NY 12234, (518) 473-8296, e-mail: legal@mail.nysed.gov liable for wrongdoing relating to the practice of public accountancy in New
Data, views or arguments may be submitted to: Johanna Duncan-Poi- York State; and receipt of notice of disciplinary penalty by a government
tier, Deputy Commissioner, Office of Higher Education, Education De- agency relating to the practice of public accountancy. This is needed to
partment, Rm. 979, Education Bldg. Annex, 879 Washington Ave., Al- ensure that the State Education Department has timely information on
bany, NY 12234, (518) 474-5851, e-mail: hedepcom@mail.nysed.gov possible instances of professional misconduct.
Public comment will be received until: 45 days after publication of this The amendment establishes as unprofessional conduct having admitted
notice. guilt or having been found guilty of improper professional practice or

professional misconduct in a disciplinary proceeding brought by the SECRegulatory Impact Statement
or PCAOB, where the underlying conduct constitutes professional miscon-1. STATUTORY AUTHORITY:
duct in New York State. It establishes as unprofessional conduct havingSection 207 of the Education Law grants general rule making authority
voluntarily consented to a limitation on practice such as a revocation orto the Board of Regents to carry into effect the laws and policies of the
temporary suspension of practice, or surrender of such authority, after aState relating to education.
disciplinary action was commenced by the SEC or PCAOB, where anySubdivision (1) of section 6502 of the Education Law requires licen-
conduct charged resulting in the practice limitation would if committed insees to be registered with the State Education Department to practice in
New York constitute professional misconduct.New York State.

These provisions are needed to provide a means to leverage the signifi-Subdivision (3-a) of section 6502 of the Education Law requires the
cant resources of the Federal government, which investigates through theState Education Department to request and review any information which
SEC and the PCAOB violations of auditing standards and requirements inreasonably appears to relate to professional misconduct in his/her profes-
the auditing of publicly traded firms. The public accountant or publicsional practice in New York State and any other jurisdiction, prior to
accountancy firm will have been afforded full due process opportunities atregistration of the licensee.
the Federal level, and the rights in an adversary proceeding set forth inSection 6504 of the Education Law authorizes the Board of Regents to
section 6510(3) of the Education Law in the action commenced by thesupervise the admission to and regulation of the practice of the professions,
State Education Department.and the State Education Department to administer it.

Subdivision (1) of section 6506 of the Education Law authorizes the The amendment incorporates by reference provisions of Federal law
Regents to promulgate rules in the supervision of the practice of the (15 USC 78j-1[a], [b], [g], [h], [i], [j], [k], and [l]) that establish auditing
professions. requirements relating to the audit in the practice of public accountancy of

Subdivision (9) of section 6509 of the Education Law authorizes the an issuer of publicly traded securities that is subject to the Federal
Regents to define in its rules unprofessional conduct. Sarbanes-Oxley Act of 2002. Section 78j-1(a) requires public accountancy

Subdivision (8) of section 6510 of the Education Law provides that the firms to establish procedures to detect illegal activities that would have a
files of the State Education Department relating to the investigation of direct and material effect on the audit, to find related party transactions,
possible instances of professional misconduct or the unlawful practice of and to evaluate whether the issuer has the ability to continue as a going
any profession licensed by the Board of Regents shall be confidential. concern. Section 78j-1(b) establishes auditors’ responsibilities when ille-

gal acts are discovered. Section 78j-1(g) establishes prohibited non-auditSection 7401 of the Education Law establishes the definition of the
services that a public accounting firm may not provide an issuer when thepractice of public accountancy.
firm is contemporaneously performing an audit. Section 78j-1(h) and (i)2. LEGISLATIVE OBJECTIVES:
establishes non-audit services that a public accounting firm may provideThe proposed regulations carry out the intent of the aforementioned
an issuer when the firm is contemporaneously performing an audit pro-statutes that the Regents shall regulate the practice of the licensed profes-
vided that such services are pre-approved by the audit committee of thesions and define unprofessional conduct.
issuer or are de minimus. Section 78j-1(j) establishes requirements for3. NEEDS AND BENEFITS:
audit partner rotation, prohibiting an audit if the lead audit partner or theThe purpose of the proposed amendment is to prescribe definitions of
audit partner responsible for review, has performed audit services for thatunprofessional conduct in the practice of public accountancy by updating
issuer in each of the five previous fiscal years of the issuer. Section 78j-the names of entities that promulgate generally accepted auditing standards
1(k) establishes reports that accountancy firms must make to the auditand generally accepted accounting principles, establishing reporting re-
committee of the issuer. Section 78j-1(l) prohibits an accountancy firmquirements, and setting forth definitions of unprofessional conduct based
from performing an audit for an issuer, if the chief executive officer,upon actions of the United States Securities and Exchange Commission
controller or other specified officer of the issuer was employed by the(SEC) or the Public Company Accounting Oversight Board (PCAOB).
accountancy firm and participated in any capacity in an audit during theRegents Rule section 29.10(a) requires public accountants to comply
one-year period preceding the date of the initiation of the audit.with generally accepted auditing standards and generally accepted ac-

counting principles. The amendment updates the entities that promulgate The amendment limits the use of this definition of unprofessional
generally accepted auditing standards applicable to public accounting by conduct which incorporates the above Federal statutory requirements to
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proceedings brought under section 29.10(f), where there is a prior action of public traded securities subject to the Federal Sarbanes-Oxley Act of
by the SEC or PCAOB. This is needed to provide the State Education 2002.
Department with additional bases to proceed with a disciplinary action 10. COMPLIANCE SCHEDULE:
based upon the disciplinary proceeding brought by the SEC or PCAOB, The amendment is effective on its stated effective date. However, the
among other bases such as failure to meet generally accepting auditing provision that defines as unprofessional conduct having voluntary con-
standards as prescribed in section 29.10(a)(7). sented to a significant limitation on practice such as a revocation or

4. COSTS: temporary suspension of practice, or having surrendered such authority,
after a disciplinary action was commenced by the SEC or PCAOB has a(a) Cost to State government: The State Education Department will use
delayed effective date. It only applies when the date of such consent orexisting personnel to review reports submitted by licensees and account-
surrender is on or after January 1, 2007. This will provide time to putancy firms, and to proceed with any disciplinary actions based upon the
licensees and public accountancy firms on notice of the new definition.new definitions of unprofessional conduct.
Regulatory Flexibility Analysis(b) Cost to local government: The amendment does not impact on local

governments and therefore, imposes no additional costs on them. (a) Small Businesses:
(c) Cost to private regulated parties: The amendment will not impose 1. EFFECT OF RULE:

costs on public accountants or public accountancy firms, except for the This proposal establishes in the definition of unprofessional conduct in
cost of reporting prescribed events. The Department estimates this cost to the practice of public accountancy a definition of unprofessional conduct
be approximately $475 per reportable event, calculated by estimating $425 based upon action of the United States Securities and Exchange Commis-
for staff time to monitor possible reportable events and process the reports sion (SEC) or the Public Company Accounting Oversight Board
(one hour of time for a professional staff member at $400 per hour and one (PCAOB). The PCAOB reports that there are 1,632 domestic and foreign
hour of time for a support staff member at $25 per hour) and $50 for public accountancy firms registered to audit publicly traded companies,
copying and mailing costs. including 126 registered to practice in New York. The Department esti-

mates that fewer than 100 of these New York firms are small businesses.(d) Costs to the regulatory agency: As stated in “Costs to State Govern-
ment,” the State Education Department will use existing resources to Another provision of the proposed amendment defines as unprofes-
implement the proposed amendment. sional conduct, the failure of any licensee or firm to report within 45 days

the occurrence of any one of three specified events and specifies accept-5. LOCAL GOVERNMENT MANDATES:
able reporting formats. This provision will impact a larger portion ofThe amendment establishes definitions of unprofessional conduct in
public accountancy firms. As of November 2005, there were 2,885 publicthe practice of public accountancy by licensed individuals and public
accountancy firms registered with the State Education Department. Theaccountancy firms. The regulations do not impose any programs, service,
American Institute of Certified Public Accountants reports that about 80duty, or responsibility upon local governments.
percent of its membership employed by public accountancy firms are6. PAPERWORK:
employed by small firms. Applying this percentage, the Department esti-The amendment requires licensees and firms to report to the State
mates that there are about 2,308 public accountancy firms that are smallEducation Department prescribed events. The licensee or firm must submit
businesses that would be subject to the reporting requirement.copies of specified documents or a narrative description of the event.

2. COMPLIANCE REQUIREMENTS:7. DUPLICATION:
The proposed amendment prescribes definitions of unprofessional con-The amendment does not duplicate other existing State requirements. duct in the practice of public accountancy by updating the names of entitiesThe amendment complements and coordinates with Federal requirements. that promulgate generally accepted auditing standards and generally ac-

8. ALTERNATIVES: cepted accounting principles, establishing reporting requirements, and set-
Staff of the State Education Department worked with the State Board ting forth definitions of unprofessional conduct based upon actions of the

for Public Accountancy, representatives from the profession and other United States Securities and Exchange Commission (SEC) or the Public
interested State Agencies to develop the amendment. The Department Company Accounting Oversight Board (PCAOB).
considered promulgating a regulation that would define as unprofessional Regents Rule section 29.10(a) requires public accountants to comply
conduct the imposition of any sanction by the SEC or PCAOB. After with generally accepted auditing standards and generally accepted ac-
consultation with interested parties, the Department determined that this counting principles. The amendment updates the entities that promulgate
approach was too broad. generally accepted auditing standards applicable to public accounting by

The Department proposed an amendment that would have established a adding the SEC and the PCAOB. The amendment updates the entities that
prima facie case of unprofessional conduct when an individual licensee has promulgate generally accepted accounting principles to add the Govern-
consented to a monetary penalty of at least $50,000 or a public account- ment Accounting Standards Board and the International Accounting Stan-
ancy firm has voluntarily consented to a monetary penalty of at least dards Board.
$250,000, after a disciplinary was instituted by the SEC or PCAOB, and The amendment establishes requirements for the reporting of pre-
where any conduct charged is professional misconduct under the laws of scribed events to the State Education Department. The amendment re-
New York State. After discussing this alternative with the Regents and quires a firm or licensee to report to the State Education Department the
interested parties, the Department determined to eliminate this definition occurrence of the following events within 45 days of their occurrence:
and consider it in the future after additional study. conviction of a crime that constitutes a felony or misdemeanor; receipt of a

A previous draft of the amendment included seven categories of report- court decision in a civil action or an arbitration proceeding awarding a
able events. The current proposal includes three: convictions of a licensee money judgment in excess of $25,000 where the licensee or firm is found
or firm for a crime constituting a felony or misdemeanor, receipt of a court liable for wrongdoing relating to the practice of public accountancy in New
decision or arbitration award, awarding at least $25,000, in which the York State; and receipt of notice of disciplinary penalty by a government
licensee or firm was engaged in enumerated wrongdoing relating to the agency relating to the practice of public accountancy.
practice of public accountancy in New York State, and receipt of a written The amendment establishes as unprofessional conduct having admitted
notice of imposition of disciplinary penalty by a government agency relat- guilt or having been found guilty of improper professional practice or
ing to the practice of public accountancy. After consultation with the professional misconduct in a disciplinary proceeding brought by the SEC
Regents and the interested parties in the field, the Department determined or PCAOB, where the underlying conduct constitutes professional miscon-
to eliminate four categories in order not to overburden regulated parties duct in New York State. It establishes as unprofessional conduct having
with reporting requirements. voluntary consented to a limitation on practice such as a revocation or

A previous draft included definitions of unprofessional conduct relat- temporary suspension of practice, or surrender of such authority, after a
ing to the audit of issuers of publicly traded equity securities not subject to disciplinary action was commenced by the SEC or PCAOB, where any
the Sarbanes-Oxley Act, establishing conflict of interest provisions similar conduct charged resulting in the practice limitation would if committed in
to those described above for audits of issuers of securities subject to New York constitute professional misconduct.
Sarbanes-Oxley. After discussion with the Regents and interested parties, The amendment incorporates by reference provisions of Federal law
the Department decided to delete these provisions and consider them in the (15 USC 78j-1[a], [b], [g], [h], [i]), [j], [k], and [l]) that establish auditing
future after additional study. requirements relating to the audit in the practice of public accountancy of

9. FEDERAL STANDARDS: an issuer of publicly traded securities that is subject to the Federal
The amendment does not exceed Federal standards. It complements Sarbanes-Oxley Act of 2002. The amendment limits the use of this defini-

and coordinates with Federal requirements relating to the audit of issuers tion of unprofessional conduct which incorporates the above Federal statu-
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tory requirements to proceedings brought under section 29.10(f), where New York State. Of these, 2,076 reported a permanent address of record
there is a prior action by the SEC or PCAOB. that was in a rural county. There are 2,885 firms registered to practice

public accountancy in New York State. Of these, the Department estimatesSection 78j-1(a) requires public accountancy firms to establish proce-
that approximately 175 are located in a rural county of New York State.dures to detect illegal activities that would have a direct and material effect

on the audit, to find related party transactions, and to evaluate whether the 2. REPORTING, RECORDKEEPING AND OTHER COMPLIANCE
issuer has the ability to continue as a going concern. Section 78j-1(b) REQUIREMENTS; AND PROFESSIONAL SERVICES:
establishes auditors’ responsibilities when illegal acts are discovered. Sec- The proposed amendment prescribes definitions of unprofessional con-
tion 78j-1(g) establishes prohibited non-audit services that a public ac- duct in the practice of public accountancy by updating the names of entities
counting firm may not provide an issuer when the public accountancy firm that promulgate generally accepted auditing standards and generally ac-
is contemporaneously performing an audit. Section 78j-1(h)and (i) estab- cepted accounting principles, establishing reporting requirements, and set-
lishes non-audit services that a public accounting firm may provide an ting forth definitions of unprofessional conduct based upon actions of the
issuer when the firm is contemporaneously performing an audit provided United States Securities and Exchange Commission (SEC) or the Public
that such services are pre-approved by the audit committee of the issuer or Company Accounting Oversight Board (PCAOB).
are de minimus. Section 78j-1(j) establishes requirements for audit partner

Regents Rule section 29.10(a) requires public accountants to complyrotation, prohibiting an audit if the lead audit partner or the audit partner
with generally accepted auditing standards and generally accepted ac-responsible for review, has performed audit services for that issuer in each
counting principles. The amendment updates the entities that promulgateof the five previous fiscal years of the issuer.  Section 78j-1(k) establishes
generally accepted auditing standards applicable to public accounting byreports that accountancy firms must make to the audit committee of the
adding the SEC and the PCAOB. The amendment updates the entities thatissuer. Section 78j-1(l) prohibits an accountancy firm from performing an
promulgate generally accepted accounting principles to add the Govern-audit for an issuer, if the chief executive officer, controller or other speci-
ment Accounting Standards Board and International Accounting Standardsfied officer of the issuer was employed by the accountancy firm and
Board.participated in any capacity in an audit during the one-year period preced-

The amendment establishes requirements for the reporting of pre-ing the date of the initiation of the audit.
scribed events to the State Education Department. The amendment re-3. PROFESSIONAL SERVICES:
quires a firm or licensee to report to the State Education Department theThe proposed amendment will not require public accountancy firms
occurrence of the following events within 45 days of their occurrence:that are classified as small businesses to hire professional services to
conviction of a crime that constitutes a felony or misdemeanor; receipt of acomply.
court decision in a civil action or an arbitration proceeding awarding a4. COMPLIANCE COSTS:
money judgment in excess of $25,000 where the licensee or firm is foundThe amendment will not impose costs on public accountancy firms that
liable for wrongdoing relating to the practice of public accountancy in Neware small businesses, except for the cost of reporting prescribed events.
York State; and receipt of notice of disciplinary penalty by a governmentalThe Department estimates this cost to be approximately $475 per reporta-
agency relating to the practice of public accountancy.ble event, calculated by estimating $425 for staff time to monitor possible

The amendment establishes as unprofessional conduct having admittedreportable events and process the reports (one hour of time for a profes-
guilt or having been found guilty of improper professional practice orsional staff member at $400 per hour and one hour of time for a support
professional misconduct in a disciplinary proceeding brought by the SECstaff member at $25 per hour) and $50 for copying and mailing costs.
or PCAOB, where the underlying conduct constitutes professional miscon-5. ECONOMIC AND TECHNOLOGICAL FEASIBILITY:
duct in New York State. It establishes as unprofessional conduct havingThe proposed amendment will not impose any technological require-
voluntary consented to a limitation on practice such as a revocation orments on regulated parties, including those that are classified as small
temporary suspension of practice, or surrender of such authority, after abusinesses, and is economically feasible. See above “Compliance Costs”
disciplinary action was commenced by the SEC or PCAOB, where anyfor the economic impact of the amendment.
conduct charged resulting in the practice limitation would if committed in6. MINIMIZING ADVERSE IMPACT:
New York constitute professional misconduct.The Department believes that the requirements should apply to all

The amendment incorporates by reference provisions of Federal lawfirms, regardless of size, to ensure a uniform high standard of professional
(15 USC 78j-1[a], [b], [g], [h], [i], [j], [k], and [l]) that establish auditingpractice in the practice of public accountancy. It is not unusual for firms,
requirements relating to the audit in the practice of public accountancy ofnot-for-profit organizations and local governments to contract with small
an issuer of publicly traded securities that is subject to the Federalaccounting firms for audit services. The definitions of unprofessional
Sarbanes-Oxley Act of 2002. The amendment limits the use of this defini-conduct in the practice of public accountancy should apply regardless of
tion of unprofessional conduct which incorporates the above Federal statu-the size of the public accountancy firm to help ensure high quality practice
tory requirements to proceedings brought under section 29.10(f), whereby all entities authorized to practice public accountancy.
there is a prior action by the SEC or PCAOB.7. SMALL BUSINESS PARTICIPATION:

Section 78j-1(a) requires public accountancy firms to establish proce-The State Board for Public Accountancy, which includes members who
dures to detect illegal activities that would have a direct and material effecthave experience in a small business environment, assisted in the develop-
on the audit, to find related party transactions, and to evaluate whether thement of the proposed regulation. In addition, the State Education Depart-
issuer has the ability to continue as a going concern. Section 78j-1(b)ment provided the New York State Society of Certified Public Account-
establishes auditors’ responsibilities when illegal acts are discovered. Sec-ants, which includes members who own and operate small businesses, with
tion 78j-1(g) establishes prohibited non-audit services that a public ac-draft regulatory language and engaged in an ongoing conversation with
counting firm may not provide an issuer when the public accountancy firmthis organization as the Department developed this proposal.
is contemporaneously performing an audit. Section 78j-1(h) and (i) estab-(b) Local Governments:
lishes non-audit services that a public accounting firm may provide anThe proposed amendment establishes definitions of unprofessional
issuer when the firm is contemporaneously performing an audit, providedconduct in the practice of public accountancy. These definitions are appli-
that such services are pre-approved by the audit committee of the issuer orcable to licensed public accountants and public accountancy firms and
are de minimus. Section 78j-1(j) establishes requirements for audit partnercould form the basis for professional discipline proceedings against the
rotation, prohibiting an audit if the lead audit partner or the audit partnerlicensees and firms. It will not impose an adverse economic impact or
responsible for review, has performed audit services for that issuer in eachreporting, recordkeeping, or other compliance requirements on local gov-
of the five previous fiscal years of the issuer.  Section 78j-1(k) establishesernments. Because it is evident from the nature of the proposed rule that it
reports that accountancy firms must make to the audit committee of thedoes not affect local governments, no further steps were needed to ascer-
issuer. Section 78j-1(l) prohibits an accountancy firm from performing antain that fact and none were taken. Accordingly a regulatory flexibility
audit for an issuer, if the chief executive officer, controller or other speci-analysis for local governments is not required and one has not been
fied officer of the issuer was employed by the accountancy firm andprepared.
participated in any capacity in an audit during the one-year period preced-Rural Area Flexibility Analysis
ing the date of the initiation of the audit.1. TYPES AND ESTIMATED NUMBER OF RURAL AREAS:

The amendment establishes no additional recordkeeping requirementsThe proposed regulation will apply to the 44 rural counties with less
and will not require public accountants or public accountancy firms to hirethan 200,000 inhabitants and the 71 towns in urban counties with a popula-
professional services in order to comply.tion density of 150 per square mile or less. At present, about 35,970

individuals are licensed and registered to practice public accountancy in 3. COSTS:
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The amendment will not impose costs on public accountants and public sional education accrediting association or the department pursuant to the
accountancy firms, including those that are located in rural areas, except Regents accreditation process, the self-study or its equivalent as prescribed
for the cost of reporting prescribed events. The Department estimates this by the department, required for the accreditation review, by July 1, 2004.]
cost to be approximately $475 per reportable event, calculated by estimat- (ii) For programs registered for the first time after Septem-
ing $425 for staff time to monitor possible reportable events and process ber 1, 2001, the requirements of subclause (2) of this clause shall be met
the reports (one hour of time for a professional staff member at $400 per within seven years of the date of the commencement of such initial regis-
hour and one hour of time for a support staff member at $25 per hour) and tration.
$50 for copying and mailing costs. (2) Programs shall be continuously accredited by either:

4. MINIMIZING ADVERSE IMPACT: (i) an acceptable professional education accrediting asso-
The proposed amendment makes no exception for licensed public ciation, meaning an organization which is determined by the department to

accountants or public accountancy firms that are located in rural areas. The have equivalent standards to the standards set forth in this Part; or
Department has determined that definitions of unprofessional conduct (ii) the Regents, pursuant to a Regents accreditation pro-
should apply to individuals and firms practicing public accountancy, no cess.
matter their geographic location, to ensure a uniform high standard of (3) Exceptions. Programs that meet the requirements of ei-
competency across the State. Because of the nature of the proposed amend- ther item (i) or (ii) of this subclause shall receive a deferral of the date by
ment, establishing different standards for licensed individuals and public which they must be accredited, in accordance with the requirements of
accountancy firms located in rural areas of New York State is inappropri- each item.
ate. (i) Deferral for programs awaiting accreditation decision.

5. RURAL AREA PARTICIPATION: Programs registered on or before September 1, 2001 that are awaiting an
The State Board Public Accountancy assisted in the development of the accreditation decision from their chosen accreditor following an accredi-

proposed regulation. This Board includes members who live and work in tation review which included a site visit conducted on or before December
rural areas of New York State. In addition, the State Education Department 31, 2006, shall meet the accreditation requirement in subclause (2) of this
provided the New York State Society of Certified Public Accountants, clause by December 31, 2007.
which includes members who live and work in rural areas of the State, with (ii) Deferral for programs under corrective action plan.
draft regulatory language concerning the proposed regulation and engaged Programs registered on or before September 1, 2001 that have been
in an ongoing conversation with this organization as the Department devel- denied accreditation between January 1, 2005 and December 31, 2007,
oped the current proposal. may request from the department a deferral of the date by which they must
Job Impact Statement be accredited in accordance with the requirements of this item.

The purpose of the proposed amendment is to prescribe definitions of (A) Such programs denied accreditation between Janu-
unprofessional conduct in the practice of public accountancy by updating ary 1, 2005 and July 12, 2006 must submit a written request to the
the names of entities that promulgate generally accepted auditing standards department for the deferral of the date for accreditation by September 1,
and generally accepted accounting principles, establishing reporting re- 2006. Such programs denied accreditation between July 13, 2006 and
quirements, and setting forth definitions of unprofessional conduct based December 31, 2007 must submit to the department a written request for
upon actions of the United States Securities and Exchange Commission such deferral within 15 days of receiving written notice of the determina-
(SEC) or the Public Company Accounting Oversight Board (PCAOB). tion denying accreditation.

The proposed amendment establishes standards of practice for New (B) Such programs may be granted by the department a
York State licensed public accountants and public accountancy firms. It deferral of the date by which they must be accredited, provided that the
sets forth standards that licensees and firms must already meet pursuant to programs submit a corrective action plan that is acceptable to the depart-
Federal law, and establishes violations of such standards as definitions of ment. Such corrective action plan must be submitted to the department
unprofessional conduct that could subject licensees and firms to profes- within 60 days of the programs’ submission of the request for the deferral
sional discipline. In addition, the amendment establishes a reporting re- of the date for accreditation. The corrective action plan must adequately
quirement for events that relate to possible instances of professional mis- address the deficiencies identified by the accreditor and establish an
conduct. This amendment will not affect the number of jobs or acceptable date by which the programs will be accredited based upon a
employment opportunities in public accountancy or in any other field. plan to remedy such deficiencies. The department shall review the correc-
Because evident from the nature of the proposed amendment that it will tive action plan to determine whether to grant the deferral of the date for
have no impact on jobs and employment opportunities, no further steps accreditation.
were needed to ascertain that fact and none were taken. Accordingly, a job (C) Where the deferral of the date for accreditation is
impact statement is not required and one was not prepared. granted, the department shall determine the date by which the programs

must be accredited. Such date shall be stated in the corrective action plan
PROPOSED RULE MAKING and shall not exceed three years from the date of the department’s written

notice to the programs of the determination to grant the deferral of theNO HEARING(S) SCHEDULED
date for accreditation. During the period of the implementation of the
corrective action plan, the programs shall demonstrate to the departmentAccreditation of Teacher Education Programs
that the programs are making adequate progress toward meeting theI.D. No. EDU-16-06-00019-P
chosen accreditor’s standards. Any determination denying re-registration
of the programs based upon the initial accreditation review shall be held inPURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
abeyance and the programs shall continue to be registered during thecedure Act, NOTICE is hereby given of the following proposed rule:
period of the review by the department of the programs’ request forProposed action: Amendment of section 52.21(b)(2)(iv)(c) of Title 8
accreditation deferral and the implementation of an acceptable correctiveNYCRR.
action plan.Statutory authority: Education Law, sections 207 (not subdivided); 210
Text of proposed rule and any required statements and analyses may(not subdivided); 215 (not subdivided); 305(1) and (2); 3001(2); and
be obtained from: Anne Marie Koschnick, Legal Assistant, Office of3004(1)
Counsel, Education Department, State Education Bldg., Rm. 148, Albany,Subject: Accreditation of teacher education programs.
NY 12234, (518) 473-8296, e-mail: legal@mail.nysed.govPurpose: To define limited conditions under which registered teacher
Data, views or arguments may be submitted to: Johanna Duncan-Poi-education programs leading to certification in the classroom teaching
tier, Deputy Commissioner, Office of the Professions, Education Depart-service may receive from the State Education Department a deferral of the
ment, 2M West Wing Education Bldg., 89 Washington Ave., Albany, NYdate by which they must be accredited.
12234, (518) 474-3862, e-mail: opdepcom@mail.nysed.govText of proposed rule: Clause (c) of subparagraph (iv) of paragraph (2)
Public comment will be received until: 45 days after publication of thisof subdivision (b) of section 52.21 of the Regulations of the Commissioner
notice.of Education is amended, effective July 13, 2006, as follows:
Regulatory Impact Statement(c) Accreditation.

1. STATUTORY AUTHORITY:(1) (i) For programs registered on or before September 1,
2001, the requirements of subclause (2) of this clause shall be met by Section 207 of the Education Law grants general rule making authority
December 31, 2006, except as provided in subclause (3) of this clause. to the Board of Regents to carry into effect the laws and policies of the
[For such programs, the institution shall submit to the acceptable profes- State relating to education.
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Section 210 of the Education Law grants to the Board of Regents ing the accreditation requirement by December 31, 2006. The amendment
authority to register domestic and foreign institutions in terms of New is intended to provide needed flexibility to permit programs to address
York standards. deficiencies, thereby limiting disruptions to students while helping to

ensure improvements in program quality.Section 215 of the Education Law authorizes the Commissioner of
4. COSTS:Education to visit, examine, and inspect schools or institutions under the
(a) Costs to State government: The amendment will not impose anyeducation supervision of the State and require reports from such schools.

additional costs on State government, including the State Education De-Subdivision (1) of section 305 of the Education Law empowers the
partment. The Department will use existing personnel and resources toCommissioner of Education to be the chief executive officer of the state
process requests for deferral of the accreditation date and to review correc-system of education and the Board of Regents and authorizes the Commis-
tive action plans.sioner to enforce the laws relating to the education system and to execute

(b) Costs to local government: The proposed amendment will noteducation policies determined by the Board of Regents.
impose any additional costs upon local government.Subdivision (2) of section 305 of the Education Law authorizes the

(c) Costs to private regulated parties: The proposed amendment willCommissioner of Education to have general supervision over all schools
require programs that seek a deferral of the accreditation date, after accred-subject to the Education Law.
itation is initially denied, to submit to the State Education Department aSubdivision (2) of section 3001 of the Education Law requires as a
corrective action plan that addresses deficiencies identified by the ac-qualification for teaching in the New York public schools the possession of
creditor. The Department estimates that the cost of developing the plana teacher’s certificate under the authority of the Education Law.
will be between $1,240 and $2,500 (one professional employed for 40Section 3004 of the Education Law authorizes the Commissioner of
hours at a cost of between $25 and $50 per hour, and one clerical staffEducation to prescribe, subject to approval by the Board of Regents,
member employed for 20 hours at a cost of between $12 and $25 per hour).regulations governing the examination and certification of teachers em-
The Department believes that many of the programs will use existingployed in all public schools of the state.
personnel to develop the corrective action plan, and therefore the costs will2. LEGISLATIVE OBJECTIVES:
not be additional costs to the institution.The proposed rule carries out the legislative objectives of the above-

(d) Costs to regulating agency for implementing and continued admin-referenced statutes by amending requirements for the accreditation of
istration of the rule: As stated above in “Costs to State government,” theteacher education programs leading to certification in the classroom teach-
amendment will not impose any additional costs on State government,ing service, which is a program registration requirement.
including the State Education Department.3. NEEDS AND BENEFITS:

5. PAPERWORK:The purpose of the proposed amendment is to define limited conditions
Programs initially denied accreditation and seeking deferral of the dateunder which registered teacher education programs leading to certification

for accreditation will have to apply to the State Education Department forin the classroom teaching service may receive from the State Education
such deferral and submit corrective action plans explaining how they willDepartment a deferral of the date by which they must be accredited.
remedy the deficiencies identified by their chosen accreditor.Under current regulations, teacher education programs leading to certi-

6. LOCAL GOVERNMENT MANDATES:fication in the classroom teaching service that were registered prior to
The amendment concerns the accreditation of teacher education pro-September 1, 2001 must be accredited by an acceptable professional edu-

grams. The proposed amendment does not impose any program, service,cation accrediting association or the Board of Regents by December 31,
duty or responsibility upon local governments.2006, in order to maintain their registration status. At the present time, 111

7. DUPLICATION:institutions offer teacher education programs that must be accredited by
The proposed amendment does not duplicate any existing State orDecember 31, 2006 under the existing requirement. Of these, 59 institu-

Federal requirements.tions have achieved accreditation, 29 institutions are awaiting an accredita-
8. ALTERNATIVES:tion decision after a site visit, and 23 institutions will have a site visit this
There are no viable alternatives to the proposed amendment, and nonespring or fall.

were considered.The Department believes that it is necessary to give teacher education
9. FEDERAL STANDARDS:programs additional time to achieve accreditation, under limited condi-
There are no applicable standards of the Federal government establish-tions. Over the last five years, site visits have already occurred at 88 of the

ing accreditation requirements for teacher education programs.111 institutions that offer teacher education programs for which accredita-
10. COMPLIANCE SCHEDULE:tion is required by December 31, 2006. Due to the challenges programs
The amendment would be effective on its stated effective date. Theface in preparing for accreditation and the demands of scheduling so many

amendment provides mandate relief by deferring the date by which eligiblesite visits in this short period of time, accreditation site visits at all regis-
teacher education programs must be accredited. Because of the nature oftered teacher education programs have not been completed to date. As
the proposed amendment, no additional period of time is needed to enablestated above, site visits have been scheduled at the remaining 23 institu-
regulated parties to comply.tions through the fall 2006 semester. Consequently, it is likely that the
Regulatory Flexibility Analysisaccreditation review will not be completed by December 31, 2006 for
The proposed amendment defines limited conditions under which regis-some programs. The amendment extends until December 31, 2007 the date
tered teacher education programs leading to certification in the classroomby which accreditation must be achieved for programs that have had a site
teaching service may receive from the State Education Department avisit as part of their accreditation review by December 31, 2006, and are
deferral of the date by which they must be accredited. The amendmentawaiting an accreditation decision.
establishes requirements that must be met by colleges and universities thatMany teacher education programs have never sought accreditation
offer registered teacher preparation programs. It does not impose anybefore, and accreditation will require them to change their procedures and
adverse economic impact, reporting, recordkeeping, or other complianceinternal controls, and add additional personnel and resources. As a result,
requirements on small businesses or local governments. Because it issome programs may need additional time to resolve first-time accreditation
evident from the nature of the amendment that it does not affect smallissues that resulted in an initial denial of accreditation. The amendment
businesses or local governments, no further steps were needed to ascertainprovides these programs more time to resolve these issues under limited
that fact and none were taken. Accordingly, a regulatory flexibility analy-conditions. For programs denied accreditation during a limited period of
sis for small businesses and local governments is not required and one hastime, January 1, 2005 through December 31, 2007, the amendment permits
not been prepared.a deferral of the date by which accreditation must be achieved, provided

that the programs submit a corrective action plan acceptable to the State Rural Area Flexibility Analysis
Education Department. The corrective action plan must adequately address 1. TYPES AND ESTIMATED NUMBER OF RURAL AREAS:
deficiencies identified by the accreditor and establish an acceptable date by The proposed amendment applies to all higher education institutions
which the programs will be accredited, which may not exceed three years that offer teacher education programs leading to certification in the class-
from the date of the Department’s written notice granting the deferral of room teaching service that were registered prior to September 1, 2001 and
the date for accreditation. have not achieved accreditation, including those in the State’s 44 rural

The amendment is needed to provide the Department with regulatory counties and 71 towns in urban counties with a population density of 150
flexibility to accommodate sound teacher preparation programs that per square mile or less. The Department estimates that 15 to 20 institutions
demonstrate the ability to earn accreditation within the short term. Without will obtain a deferral of the date for accreditation pursuant to this amend-
the amendment, programs may be subject to de-registration for not meet- ment, including 5 to 7 that are located in a rural area of New York State.
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2. REPORTING, RECORDKEEPING, AND OTHER COMPLIANCE teacher education programs by authorizing the deferral of the date by
REQUIREMENTS AND PROFESSIONAL SERVICES: which their teacher education programs must achieve accreditation in

order to continue to be registered by the State Education Department. TheThe purpose of the proposed amendment is to define limited conditions
amendment will not affect jobs or employment opportunities in theseunder which registered teacher education programs leading to certification
teacher education programs. The amendment will not affect jobs or em-in the classroom teaching service may receive from the State Education
ployment opportunities in any field. Because it is evident from the natureDepartment a deferral of the date by which they must be accredited.
of the proposed amendment that it will have no impact on jobs andUnder current regulations, teacher education programs leading to certi-
employment opportunities, no affirmative steps were needed to ascertainfication in the classroom teaching service that were in existence as of
that fact and none were taken. Accordingly, a job impact statement is notSeptember 2001 must be accredited by an acceptable professional educa-
required, and one has not been prepared.tion accrediting association or the Board of Regents through the Regents

accreditation process by December 31, 2006 in order to maintain their
REVISED RULE MAKINGregistration status. The amendment extends until December 31, 2007, the

date by which accreditation must be achieved for programs awaiting an NO HEARING(S) SCHEDULED
accreditation decision, provided that these programs have had a site visit as
part of their accreditation review by December 31, 2006. State Graduation and Diploma Requirements for Mathematics

For programs denied accreditation during a limited period of time, I.D. No. EDU-11-06-00006-RP
January 1, 2005 through December 31, 2007, the amendment permits a

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-deferral of the date by which accreditation must be achieved, provided that
cedure Act, NOTICE is hereby given of the following proposed rule:the programs submit a corrective action plan acceptable to the State Educa-

tion Department. Such programs denied accreditation between January 1, Proposed action: Amendment of section 100.5 of Title 8 NYCRR.
2005 and July 12, 2006 must submit a written request to the State Educa- Statutory authority: Education Law, sections 101 (not subdivided), 207
tion Department by September 1, 2006. Programs denied accreditation (not subdivided), 208 (not subdivided), 209 (not subdivided), 305(1) and
between July 13, 2006 and December 31, 2007 must submit the request (2), 308 (not subdivided), 309 (not subdivided) and 3204(3)
within 15 days of receiving notice of the determination denying accredita- Subject: State graduation and diploma requirements for mathematics.
tion. Purpose: To revise mathematics graduation and diploma requirements

Programs must submit the correction action plan to the Department consistent with policy adopted by the New York State Board of Regents.
within 60 days of the programs’ submission of the deferral request. The Text of proposed rule: 1. Paragraph (3) of subdivision (a) of sectioncorrective action plan must adequately address deficiencies identified by 100.5 of the Regulations of the Commissioner of Education is amended,the accreditor and establish an acceptable date by which the programs will effective June 15, 2006, as follows:be accredited, which shall not exceed three years from the date of the (3) Students first entering grade nine in the 2001-2002 school year,Department’s written notice granting the deferral of the date for accredita- but prior to the 2008-2009 school year, shall have earned at least 22 unitstion. During the period of the implementation of the corrective action plan, of credit including two credits in physical education to receive either athe programs shall demonstrate to the Department that they are making Regents or local high school diploma. Students first entering grade nine inadequate progress toward meeting the chosen accreditor’s standards. the 2008-2009 school year and thereafter shall have earned at least 22 units

The proposed amendment will not require regulated parties, including of credit including two credits in physical education to receive a Regents
those located in rural areas, to hire professional services in order to com- diploma. Such units of credit shall incorporate the commencement level of
ply, and will not impose any additional recordkeeping requirements. the State learning standards in: English; social studies; mathematics, sci-

3. COSTS: ence, technology; the arts (including visual arts, music, dance and theatre);
The proposed amendment will require programs that seek a deferral of languages other than English; health, physical education, family and con-

the accreditation date, after accreditation is initially denied, to submit to sumer sciences; and career development and occupational studies. Such
the State Education Department a corrective action plan that addresses units of credit shall include:
deficiencies identified by the accreditor. The Department estimates that the (i) English, four units of commencement level credit;
cost of developing the plan will be between $1,240 and $2,500 (one (ii) . . .
professional employed for 40 hours at a cost of between $25 and $50 per (iii) . . .
hour, and one clerical staff member employed for 20 hours at a cost of (iv) mathematics, three units of credit of mathematics, which shall
between $12 and $25 per hour).  The Department believes that many of the be at a more advanced level than grade eight, [and] shall meet commence-
programs will use existing personnel to develop the corrective action plan, ment-level learning standards as determined by the commissioner, pro-
and therefore the costs will not be additional costs. vided that no more than two credits shall be earned for any Integrated

4. MINIMIZING ADVERSE IMPACT: Algebra, Geometry, or Algebra 2 and Trigonometry commencement level
The amendment provides mandate relief by providing a one-time pro- mathematics course;

cess to defer that date by which an institution of higher education must (v) . . .
earn accreditation of its teacher education programs. Because of the nature (vi) . . .
of the proposed amendment, the State Education Department does not 2. Paragraph (5) of subdivision (a) of section 100.5 of the Regulations
believe it to be warranted to establish different requirements for institu- of the Commissioner of Education is amended, effective June 15, 2006, as
tions located in rural areas. follows:

5. RURAL AREA PARTICIPATION: (5) State assessment system. (i) Except as otherwise provided in
During the development of the proposed amendment, the content of the subparagraphs (ii), (iii), and (iv) of this paragraph, all students shall

proposed amendment was discussed with the State Professional Standards demonstrate attainment of the New York State learning standards:
and Practices Board for Teaching. This is an advisory group to the Board (a) . . .
of Regents and the Commissioner of Education on matters pertaining to (b) Mathematics:
teacher education, certification, and practice. The Board has representa- (1) for students who first enter grade nine prior to September
tives who live and/or work in rural areas, including secondary and post- 1997, by passing either the Regents competency test in mathematics, or a
secondary faculty and administrators. The same discussion occurred with Regents examination in mathematics; or
the Board of Regents, which includes representatives from all New York (2) for students who first enter grade nine in September 1997
State regions, including rural areas of New York State. In addition, the and thereafter, by passing a commencement level Regents examination in
proposed amendment has been sent to all colleges and universities in New mathematics. For purposes of a Regents endorsed diploma a score of 65
York State that offer teacher education programs leading to certification in shall be considered passing. For a local diploma a score of 55-64, as
the classroom teaching service, including those located in rural areas of determined by the school, also may be considered passing up through the
New York State. 2007-2008 school year; or
Job Impact Statement (3) . . .
The purpose of the proposed amendment is to define limited conditions (4) . . .
under which registered teacher education programs leading to certification 3. Paragraph (7) of subdivision (b) of section 100.5 of the Regulations
in the classroom teaching service may receive from the State Education of the Commissioner of Education is amended, effective June 15, 2006, as
Department a deferral of the date by which they must be accredited. The follows:
amendment provides mandate relief to colleges and universities that offer (7) Types of diplomas. (i) . . .
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(ii) . . . Revised Regulatory Impact Statement
(iii) . . . Since publication of a Notice of Proposed Rule Making in the State
(iv) Earning a Regents diploma. Students first entering grade nine Register on March 15, 2006, the proposed amendment has been substan-

in 2001 and thereafter shall meet the commencement level New York State tially revised.
learning standards by successfully completing 22 units of credit and five Section 100.5(b)(7)(v) has been substantially revised to clarify that
New York State assessments distributed as specified in clauses (a) through students entering grade 9 prior to September 2009 must pass two of the
(k) of this subparagraph. After passing the required New York State three commencement level Regents examinations in mathematics through
assessment or approved alternative in mathematics, science, and English one of the following combinations: Mathematics A and Mathematics B, or
language arts, the remaining units of credit required in that discipline may Mathematics A and Algebra 2 and Trigonometry.
be in specialized courses. A specialized course is a course that meets the Non-substantial revisions were also made in section 100.5(a)(3)(iv)
requirements of a unit of credit as defined in section 100.1(a) of this Part and 100.5(b)(7)(v) to replace the term “Algebra 2/Trigonometry” with
and the New York State commencement level learning standards as estab- “Algebra 2 and Trigonometry.”
lished by the commissioner. A specialized course develops the subject in The above revisions to the proposed amendment require that the Needs
greater depth and/or breadth and/or may be interdisciplinary. Successful and Benefits and Local Government Mandates sections of the Regulatory
completion of one unit of study in an interdisciplinary specialized course Impact Statement be revised to read as follows:
may be awarded only one unit of credit but may be used to meet the NEEDS AND BENEFITS:
distribution requirements in more than one subject. In a public high school, The proposed amendment will revise the mathematics graduation and
an interdisciplinary specialized course shall be taught by a teacher certified diploma requirements first adopted by the Board of Regents in July 1999,
in at least one of the subjects. and subsequently revised in November 2003, to help ensure that all stu-

(a) . . . dents in the State’s public schools have the mathematics skills, knowledge
(b) . . . and understandings they need to succeed in the new century. In March
(c) Mathematics, three units of credit and [the] a commence- 2005, the Board of Regents adopted revised high school performance

ment level Regents examination in mathematics designated by the commis- indicators for mathematics courses in Algebra, Geometry, and Algebra 2
sioner or an approved alternative pursuant to section 100.2(f) of this Part. and Trigonometry. The proposed changes to section 100.5 of the Regula-
[Students must pass either the Regents examination titled Mathematics A, tions of the Commissioner of Education are now necessary to implement
or until January 2002, both Regents examinations titled Course I and revisions to mathematics graduation and diploma requirements adopted by
Course II or both Course I and Mathematics A.] the Board of Regents in October 2005.

(d) . . . Under current regulations, students must earn three units of credit in
(e) . . . mathematics to meet the graduation and diploma requirements. In October
(f) . . . 2005, the Board of Regents revised the commencement level mathematics
(g) . . . graduation and diploma requirements to align with the revised high school
(h) . . . performance indicators for the following three mathematics courses: Inte-
(i) . . . grated Algebra, Geometry, and Algebra 2 and Trigonometry. The mathe-
(j) . . . matics Regents examinations will be revised to reflect the change in the
(k) . . . State learning standard for mathematics and the commencement level

(v) Earning a Regents diploma with advanced designation. To performance indicators for these courses.
earn a Regents diploma with an advanced designation a student must The proposed amendment also limits to two the number of units of
complete, in addition to the requirements for a Regents diploma: credit earned for any of these three commencement level mathematics

(a) additional Regents examinations in mathematics as deter- courses (Integrated Algebra, Geometry, and Algebra 2 and Trigonometry).
mined by the commissioner or approved alternatives pursuant to section It clarifies that students entering grade 9 prior to September 2009 must
100.2(f) of this Part. Students entering grade 9 prior to September 2009 pass two of the three commencement level Regents examinations in math-
must pass [the] two of the three commencement level Regents examina- ematics through one of the following combinations: Mathematics A and
tions in mathematics [titled] through one of the following combinations: Mathematics B, or Mathematics A and Algebra 2 and Trigonometry, and
Mathematics A and Mathematics B, or Mathematics A and Algebra 2 and that students who enter grade 9 in September 2009 and thereafter must pass
Trigonometry [or the three Regents examinations titled Course I, Course II all three commencement level Regents examinations titled Mathematics A
and Course III or the two Regents examinations titled Mathematics A and or Integrated Algebra, Geometry, and Algebra 2 and Trigonometry to meet
Course III]. Students entering grade 9 in September 2009 and thereafter State graduation and diploma requirements. The proposed amendment also
must pass all three commencement level Regents examinations in mathe- provides for students who first enter grade 9 in September 2009 and
matics titled Mathematics A or Integrated Algebra, Geometry, and Alge- thereafter, who complete all coursework and testing requirements for the
bra 2 and Trigonometry. Regents diploma with advanced designation in mathematics and/or sci-

(b) . . . ence, and who pass, with a score of 85 or better, three commencement level
(c) . . . Regents examinations in mathematics and/or three commencement level

(vii) . . . Regents examinations in science, an annotation on their Regents diploma
(viii) . . . with advanced designation that denotes mastery in mathematics or science,
(ix) . . . as applicable.
(x) Students who first enter grade nine in September 2009 and LOCAL GOVERNMENT MANDATES:

thereafter who complete all coursework and testing requirements for the The proposed amendment is necessary to implement policy adopted by
Regents diploma with advanced designation in mathematics and/or sci- the Board of Regents at their October 2005 meeting. The proposed amend-
ence, and who pass, with a score of 85 or better, three commencement level ment revises the mathematics graduation and diploma requirements for
Regents examinations in mathematics and/or three commencement level students attending the public schools and does not impose any additional
Regents examinations in science, will earn a Regents diploma with ad- compliance requirements on school districts or charter schools. The pro-
vanced designation, with an annotation on the diploma that denotes mas- posed amendment revises the current mathematics high school graduation
tery in mathematics and/or science, as applicable. and diploma requirements by establishing three commencement level
Final rule as compared with last published rule: Substantial revisions mathematics courses in Integrated Algebra, Geometry, and Algebra 2 and
were made in section 100.5(b)(7)(v). Trigonometry for which new mathematics Regents examinations will be

aligned and which students must pass to meet State graduation and di-Text of proposed rule and any required statements and analyses may
ploma requirements.be obtained from: Anne Marie Koschnick, Legal Assistant, Office of

Counsel, Education Department, State Education Bldg., Rm. 148, Albany, Revised Regulatory Flexibility Analysis
NY 12234, (518) 473-8296, e-mail: legal@mail.nysed.gov Since publication of a Notice of Revised Rule Making in the State
Data, views or arguments may be submitted to: Jean Stevens, Interim Register on March 15, 2006, the proposed amendment has been substan-
Deputy Commissioner, Education Department, Office of Elementary, tially revised as described in the Revised Regulatory Impact Statement
Middle, Secondary and Continuing Education, Rm. 873, Education Bldg. submitted herewith.
Annex, Albany, NY 12234, (518) 474-5915 The revisions to the proposed amendment require that the Compliance
Public comment will be received until: 30 days after publication of this Requirements section of the Regulatory Flexibility Analysis for Small
notice. Businesses and Local Government be revised to read as follows:
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COMPLIANCE REQUIREMENTS: provides for students who first enter grade 9 in September 2009 and
thereafter, who complete all coursework and testing requirements for theThe proposed amendment will revise the graduation and diploma re-
Regents diploma with advanced designation in mathematics and/or sci-quirements first adopted by the Board of Regents in July 1999, and subse-
ence, and who pass, with a score of 85 or better, three commencement levelquently revised in November 2003, to help ensure that all students in the
Regents examinations in mathematics and/or three commencement levelState’s public schools have the skills, knowledge and understandings they
Regents examinations in science, an annotation on their Regents diplomaneed to succeed in the next century. The proposed changes are necessary to
with advanced designation that denotes mastery in mathematics or science,implement revisions to policy adopted by the Board of Regents in October
as applicable.2005.

The proposed amendment does not impose any additional professionalUnder current regulations, students must earn three units of credit in
services requirements. mathematics to meet the graduation and diploma requirements. In October
Job Impact Statement2005, the Board of Regents revised the commencement level mathematics

The proposed amendment has been substantially revised as describedgraduation and diploma requirements to align with the revised high school
in the Revised Regulatory Impact Statement submitted herewith.performance indicators for the following three mathematics courses: Inte-

grated Algebra, Geometry, and Algebra 2 and Trigonometry. The mathe- The proposed revised amendment revises mathematics graduation and
matics Regents examinations will be revised to reflect the change in the diploma requirements consistent with policy adopted by the New York
State learning standard for mathematics and the commencement level State Board of Regents to help ensure that all students in New York State
performance indicators for these courses. public schools have the skills, knowledge, and understandings they will

need to succeed. The proposed revised amendment will not have an ad-The proposed amendment also limits to two the number of units of
verse impact on jobs or employment opportunities. Because it is evidentcredit earned for any of these three commencement level mathematics
from the nature of the amendment that it will have a positive impact, or nocourses (Integrated Algebra, Geometry, and Algebra 2 and Trigonometry).
impact, on jobs or employment opportunities, no further steps were neededIt clarifies that students entering grade 9 prior to September 2009 must
to ascertain those facts and none were taken. Accordingly, a job impactpass two of the three commencement level Regents examinations in math-
statement is not required and one has not been prepared. ematics through one of the following combinations: Mathematics A and

Mathematics B, or Mathematics A and Algebra 2 and Trigonometry, and
that students who enter grade 9 in September 2009 and thereafter must pass
all three commencement level Regents examinations titled Mathematics A
or Integrated Algebra, Geometry, and Algebra 2 and Trigonometry to meet
State graduation and diploma requirements. The proposed amendment also
provides for students who first enter grade 9 in September 2009 and Department of Environmental
thereafter, who complete all coursework and testing requirements for the ConservationRegents diploma with advanced designation in mathematics and/or sci-
ence, and who pass, with a score of 85 or better, three commencement level
Regents examinations in mathematics and/or three commencement level
Regents examinations in science, an annotation on their Regents diploma ERRATUMwith advanced designation that denotes mastery in mathematics or science,

A Notice of Continuation, I.D. No. ENV-46-05-00010-C, pertaining toas applicable.
Environmental Remediation Programs, published in the April 5, 2006The proposed amendment does not require any additional changes to
issue of the State Register contained an incorrect expiration date. The rulethe previously published Regulatory Flexibility Analysis.
will expire March 15, 2007.Revised Rural Area Flexibility Analysis

The Department of State apologizes for any confusion this may haveSince publication of a Notice of Revised Rule Making in the State
caused.Register on March 15, 2006, the proposed amendment has been substan-

tially revised as described in the Revised Regulatory Impact Statement
NOTICE OF ADOPTIONsubmitted herewith.

The revisions to the proposed amendment require that the Reporting,
Mechanically Propelled Vessels on Lows LakeRecordkeeping and Other Compliance Requirements section of the Rural
I.D. No. ENV-46-05-00011-AArea Flexibility Analysis be revised to read as follows:
Filing No. 404REPORTING, RECORDKEEPING AND OTHER COMPLIANCE
Filing date: April 3, 2006REQUIREMENTS; AND PROFESSIONAL SERVICES:
Effective date: April 19, 2006The proposed amendment will revise the graduation and diploma re-

quirements first adopted by the Board of Regents in July 1999, and subse-
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-quently revised in November 2003, to help ensure that all students in the
cedure Act, NOTICE is hereby given of the following action:State’s public schools have the skills, knowledge and understandings they
Action taken: Amendment of section 196.4(b) and addition of sectionneed to succeed in the next century. The proposed changes are necessary to
196.4(d) to Title 6 NYCRR.implement revisions to policy adopted by the Board of Regents in October
Statutory authority: Environmental Conservation Law, sections 1-2005.
0101(3)(b), (3)(d), 3-0301(1)(d), (1)(i), (2)(m) and 9-0105(1)Under current regulations, students must earn three units of credit in
Subject: Prohibition of mechanically propelled vessels by the public onmathematics to meet the graduation and diploma requirements. In October
Lows Lake.2005, the Board of Regents revised the commencement level mathematics
Purpose: To prohibit the use of motorboats by the public on Lows Lake.graduation and diploma requirements to align with the revised high school

performance indicators for the following three mathematics courses: Inte- Text of final rule: 1. Paragraphs (1), (2) and (3) of subdivision (b) of 6
grated Algebra, Geometry, and Algebra 2 and Trigonometry. The mathe- NYCRR Section 196.4 are amended to read as follows:
matics Regents examinations will be revised to reflect the change in the (b) Notwithstanding the prohibitions set forth in subdivision (a) of this
State learning standard for mathematics and the commencement level section:
performance indicators for these courses. (1) the use of mechanically propelled vessels and aircraft is permit-

The proposed amendment also limits to two the number of units of ted on water bodies specified in [subdivision (a)] subdivisions (a) and (d)
credit earned for any of these three commencement level mathematics of this section by or under the supervision of appropriate officials, in cases
courses (Integrated Algebra, Geometry, and Algebra 2 and Trigonometry). of sudden, actual and ongoing emergencies involving the protection or
It clarifies that students entering grade 9 prior to September 2009 must preservation of human life or intrinsic resource values, such as search and
pass two of the three commencement level Regents examinations in math- rescue operations, forest fires, or oil spills or similar, large-scale contami-
ematics through one of the following combinations: Mathematics A and nation of water bodies;
Mathematics B, or Mathematics A and Algebra 2 and Trigonometry, and (2) the use of aircraft by administrative personnel on the water
that students who enter grade 9 in September 2009 and thereafter must pass bodies specified in [subdivision (a)] subdivisions (a) and (d) of this section
all three commencement level Regents examinations titled Mathematics A is permitted upon the written approval of the Commissioner for a specific
or Integrated Algebra, Geometry, and Algebra 2 and Trigonometry to meet major administrative, maintenance, rehabilitation, or construction project
State graduation and diploma requirements. The proposed amendment also if that project involves conforming structures or improvements, or the
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removal of non-conforming structures or improvements, provided that or airplane usage is the primary management goal for the Lows Lake
such use of aircraft will be confined to off-peak seasons for the area in Primitive Area. Furthermore, as indicated in the UMP, the Department will
question and normally will be undertaken at periodic intervals of three to continue to monitor the use of aircraft and motorboats on the lake by
five years, unless extraordinary conditions, such as fire, major blow-down littoral landowners to see if further adjustments are necessary. 
or flood, mandate more frequent work or work during peak periods; Comment: The Department should, as indicated in its 2005 Regulatory

(3) the use of aircraft on the water bodies specified in [subdivision Agenda, address aircraft use on the Lake. 
(a)] subdivisions (a) and (d) of this section is permitted for a specific major Response: The Department will address aircraft use on Lows Lake as
research project conducted by or under the supervision of a state agency if called for in the Bog River Flow Complex Unit Management Plan adopted
such project is for purposes essential to the preservation of wilderness on January 30, 2003. The plan calls for a phase out of aircraft use over a
values and resources, no feasible alternative exists for conducting such five year period. The Department will address this in a separate rule
research on other state or private lands, such use is minimized, and the making thereby not complicating the existing regulation with a regulation
project has been specifically approved in writing by the Commissioner that will not go into effect for several years. 
after consultation with the Adirondack Park Agency; Comment: The Department should also promulgate long overdue regu-

2. A new subdivision (d) of 6 NYCRR Section 196.4 is added to read as lations on other issues, such as banning the use of motorized equipment in
follows: Wilderness areas and banning the storage of personal property on Forest

(d) It is unlawful for any person to possess or operate mechanically Preserve lands.
propelled vessels on Lows Lake, located in the Town of Long Lake, Hamil- Response: Comment noted. The Department continues to review its
ton County and the Towns of Clifton and Colton, St. Lawrence County, regulations and propose changes but must determine which rule makings
including those expanses of water connected to the main body of Lows to prioritize.
Lake, commonly known as Grass Pond, located in the Town of Clifton in Comment: The proposed regulation discriminates against older New
St. Lawrence County, and Tomar Pond, located in the Town of Long Lake, Yorkers and those with disabilities, improperly includes an exemption for
Hamilton County. Nothing herein shall prohibit littoral landowners on littoral landowners, and has no environmental basis. The lake belongs to all
Lows Lake, or guests of such littoral landowners, from possessing or of us. The Forever Wild clause preserved the land for the people of the
operating a mechanically propelled vessel on such water bodies. state but this regulation chips away at the ability of the public to use and
Final rule as compared with last published rule: Nonsubstantive enjoy the land.
changes were made in Part 196, section 196.4(d). Response: The regulation implements provisions of the Bog River
Text of rule and any required statements and analyses may be Flow Complex Unit Management Plan, adopted on January 30, 2003. This
obtained from: Peter J. Frank, Department of Environmental Conserva- UMP, in turn, implements provisions contained in the Adirondack Park
tion, 625 Broadway, Albany, NY 12233, (518) 473-9518, e-mail: pj- State Land Master Plan, which provides on page 79 that the preservation of
frank@gw.dec.state.ny.us the wild character of the Lows Lake-Bog River-Oswegatchie wilderness
Revised Regulatory Impact Statement, Regulatory Flexibility canoe route without motorboat or airplane usage . . . is the primary
Analysis, Rural Area Flexibility Analysis and Job Impact Statement management goal for the Lows Lake primitive area. However, the Master

Non-substantive changes were made to Part 196, Section 196.4, subdi- Plan’s guidelines apply only to the public use of mechanically propelled
vision (d). The Town of Colton was added to the description in the express vessels on the Lake. It does not control, regulate or otherwise restrict the
terms. It was inadvertently left out of the original express terms. Its exercise of any private property rights which overburden Forest Preserve
inclusion will aid in the description of the location of Lows Lake. Since lands, such as any rights which littoral landowners might have. The De-
this is a minor non-substantive change, revisions to the statements for the partment is continuing to review the rights of littoral landowners on Lows
RIS, RFA, RAFA and JIS were not necessary. Lake. 

No other changes were made to the regulation, therefore the original The Department disagrees that the regulation arbitrarily restricts many
RIS, RFA and statements for the RAFA and JIS have not changed. of the elderly and the disabled from engaging in hunting, fishing, and other
Assessment of Public Comment recreational activities which the Department offers to the public. Consis-

Comment: We support the amendment to protect the Lows Lake Area tent with Article XIV, Section 1 of the New York State Constitution,
and bring its use in conformity with the Adirondack Park State Land Master Plan guidelines, approved Unit Management Plans, Department
Master Plan. Motorboats cause water, air and noise pollution, churning up regulations and other applicable, law, the Department strives to offer the
sediments, disturbing wildlife, spreading invasive species, and emitting public—including people with disabilities—a continuum of recreational
carbon contributing to climate change. experiences on State Forest Preserve lands. Some elderly and disabled

Response: Comment noted. persons, as well as some younger and able-bodied persons, wish to experi-
Comment: The use of the word “littoral” makes the regulation complex ence recreational activities on lakes which are characterized by quiet and

and confusing, and should be rewritten in plain English. solitude, and this regulation will give them an additional place to go to
Response: The word “littoral” is a legal term which has a precise access Department programs in such a setting. Persons who prefer to

common law meaning as interpreted by New York State courts. Substitu- access Department programs by mechanically propelled vessels may ac-
tion of a plain English phrase for this term of art might not capture the cess Department programs at other Forest Preserve lakes, many of which
many nuances of the term as so interpreted. are nearby. For instance, Horseshoe Lake in the Horseshoe Lake Wild

Comment: The regulation, in authorizing the “guests” of littoral owners Forest is in close proximity to Lows Lake and is currently open to the
of the lake to use motorboats on the lake, is too open ended; “guest” should public use of mechanically propelled vessels.
be defined as being a “gratuitous overnight guests.” Furthermore, consistent with the terms of an Order on Consent in the

Response: Distinguishing between overnight guests and “daytime case of Galusha et al. V. New York State Department of Environmental
only” guests of riparian owners has no basis in law of riparian land Conservation et al., 98-CV-117 (Lek/RWS) (United States District Court
ownership. Guests of littoral landowners have the same rights as the littoral for the Northern District of New York), the Department has been aggres-
landowners themselves. sively developing accessible facilities in order to improve access by the

Comment: The guests of littoral owners of the lake should not be disabled to recreational programs. 
allowed to use motorboats on the lake. Comment: DEC should adopt motorboat bans on other sensitive water

Response: See prior comment. Restricting the ability of guests of bodies as well.
littoral landowners in such a way could raise “takings” issues under the Response: Banning motorboats from other waterbodies is beyond the
United States Constitution. scope of this rule making, which is intended to implement provisions

Comment: Allowing guests of littoral landowners to use motorboats contained in the Bog River Flow Complex Unit. Management decisions on
opens the possibility of commercial or consensual arrangements whereby whether to ban motorboats from other Forest Preserve waterbodies will be
people are inappropriately claimed to be guests of littoral landowners in made within the context of the appropriate unit management plans.
order to facilitate improper motorized access to the Lake.

Response: Private land on the lake is classified as “resource manage- PROPOSED RULE MAKING
ment” by the Adirondack Park Agency, and any commercial use of such

 HEARING(S) SCHEDULEDproperty would require a permit from that Agency. Before issuing such a
permit, the Agency would presumably take note of the Master Plan provi- Big Game Hunting Regulationssion indicating that the preservation of the wild character of the Lows
Lake-Bog River-Oswegatchie wilderness canoe route without motorboat I.D. No. ENV-16-06-00022-P
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PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- northern Catskills to archery, regular and muzzleloading hunting seasons
cedure Act, NOTICE is hereby given of the following proposed rule: for black bear.

In recent years, black bear numbers have increased through much ofProposed action: Amendment of sections 1.20, 1.27 and 1.31 of Title 6
southeastern New York. Bears have also expanded their range in theNYCRR.
northern Catskills. Their opportunistic foraging behavior has contributedStatutory authority: Environmental Conservation Law, sections 11-
to a growing number of negative interactions with people. This has been0303, 11-0903, 11-0907 and 11-0913
especially problematic for some areas in WMUs 4F, 4G, and 4H.Subject: Big game hunting regulations.

During the past decade, the Department held a series of meetings in thePurpose: To improve the management of black bear and white-tailed
Catskills to discuss the black bear management issues that have resulteddeer.
from increasing numbers of bear/human interactions, and to develop aPublic hearing(s) will be held: 7:00 p.m., May 17, 2006 at Schoharie statewide black bear management plan. Part of the planning framework

County Cooperative Extension, 173 S. Grand St., Cobleskill, NY. addressed bear management in areas occupied by bears now and in areas
Accessibility: All public hearings have been scheduled at places reasona- that may be occupied in the future. The most recent component of the black
bly accessible to persons with a mobility impairment. bear management plan was the creation and use of Stakeholder Input
Interpreter Service: Interpreter services will be made available to deaf Groups (SIGs) that were asked to identify and prioritize bear impacts and
persons, at no charge, upon written request submitted within reasonable to help Department staff develop black bear management objectives. Three
time prior to the scheduled public hearing. The written request must be SIGs were established during the fall and winter of 2003-2004 to prioritize
addressed to the agency representative designated in the paragraph below. bear impacts and recommend actions which might enhance positive im-
Text of proposed rule: Section 1.20, “Deer management permits-applica- pacts and lessen negative impacts in the northern and southern Catskill and
tion and issuance,” paragraph (c)(1) is amended to read as follows: Allegany portions of New York’s bear range.

(1) An applicant with three of more preference points [will] may be The northern Catskill SIG identified the need to reduce nuisance and
issued his/her first choice DMP during the initial application period. damage occurrences to both commercial and private property as a key

Section 1.27 “Alternative deer harvest strategies,” paragraph (a)(2) is impact for the area being considered. In response, the Department has
amended to read as follows: intensified public education efforts to reduce human induced bear

(2) The table below describes the minimum antler requirements, by problems and is working to evaluate the effectiveness of public education
wildlife management unit (WMU) as described in section 4.1 of this Title, in reducing bear problems.
for an antlered deer to be legally taken. Another primary management action specifically suggested by the

northern Catskills group was the expansion of bear hunting in WMUs 4O,
Minimum antler requirements Wildlife 4P, 4F, 4G, and 4H. These units have clearly shown an increase in negative

management interactions in both the agricultural and residential communities.
Unit WMUs 4O and 4P were opened to bear hunting during the regular

(i) At least one antler with at least 3 points. Each point 3C, 3H, season in November 2004. In the fall of 2005, both WMUs were open for
must be at least 1 inch long measured from the main 3J, 3K the entire season, and the combined harvest in those units in the 2005
antler beam. season was 55 bears. The restructuring of the southern big game hunting
(ii) Any antlered deer all other season in 2005 also increased the opportunity to better control bear num-

WMUs bers in this portion of the State.
 Section 1.31 “Hunting black bear,” paragraph (a)(5) is amended to WMUs 4F, 4G and 4H have demonstrated an increasing trend in the

read as follows: number and frequency of bear nuisance problems in recent years. Bear
(5) Catskill bear range means WMUs 3A, 3C, 3H, 3J, 3K, 3M, 3P, activity and complaint levels have risen by over 100 percent since 1999.

4F, 4G, 4H, 4O, 4P, 4R, 4S, 4X, and 4W (as defined in Section 4.1 of this The continued expansion of the bear hunting area to include WMUs 4F, 4G
Title), except those areas specifically closed to big game hunting by the and 4H is aimed at the stabilization and or reduction in the number of bears
Environmental Conservation Law. in these areas and thus the reduction of negative interactions between bears
Text of proposed rule and any required statements and analyses may and people.
be obtained from: Jeremy Hurst, Department of Environmental Conser- The Department also proposes a minor change to the regulations gov-
vation, 625 Broadway, Albany, NY 12233, (518) 402-8867, e-mail: erning the issuance of Deer Management Permits (DMPs), and an expan-
jehurst@gw.dec.state.ny.us sion of the current antler restriction pilot program to include two adjacent
Data, views or arguments may be submitted to: Same as above. WMUs.
Public comment will be received until: 45 days after publication of this A regulated annual harvest of deer is necessary to maintain deer popu-
notice. lations in balance with deer range, natural food supplies and human land

uses. Harvests achieved through legal hunting are needed to meet man-Regulatory Impact Statement
dated responsibilities for the efficient management of wildlife resources,1. Statutory Authority:
the maintenance of desirable species in ecological balance, and the crea-Section 11-0303 of the Environmental Conservation Law directs the
tion of conditions where people and deer can live in harmony. A long termDepartment of Environmental Conservation to develop and carry out pro-
declining trend in the number of licensed deer hunters may jeopardize thegrams that will maintain desirable species in ecological balance, and to
Department’s future ability to manage wild deer populations. Increasingobserve sound management practices. This directive is to be met with
recreational opportunities may enhance hunter satisfaction and thus con-regard to ecological factors, the compatibility of production and harvest of
tinued participation.wildlife with other land uses, the importance of wildlife for recreational

purposes, public safety, and protection of private premises. Section 11- Current regulations require that deer management permits be issued to
0903(8) provides the authority to set open seasons, open areas, bag limit, anyone possessing three or more preference points. However, when deer
manner of taking, possession and disposition of bear and parts of bears, numbers are below the population objective and few permits are needed to
and the intentional and incidental feeding of bears. Section 11-0903(10) achieve target harvest, the Department should not issue permits as liberally
provides the specific authority to set manner of taking, possession, open as required by the current regulation. This regulatory change will not affect
seasons and bag limits for the harvest of deer. Section 11-0907 governs landowners since they will retain the highest probability to receive DMPs
open seasons and bag limits for deer and bear. Section 11-0913 governs the when deer populations necessitate population regulation. The proposed
issuance of deer management permits. amendment will provide a more equitable distribution of DMPs during

periods of reduced deer abundance.2. Legislative Objectives:
The legislative objective behind the statutory provisions listed above is There has been a significant increase in interest involving the creation

to establish, or authorize the Department to establish by regulation, certain of a different standard for buck hunting in New York, in part due to interest
basic wildlife management tools, including the setting of open areas, and in similar programs in adjoining states. The objective of these efforts is to
restrictions on methods of take and possession. These tools are used by the create a balance among the age classes of the male portion of the deer
Department to maintain desirable wildlife species in ecological balance, population by protecting male yearlings (i.e., deer approximately 18
while observing sound management practices. months old). Current law defines a legal buck as a deer with at least one

3. Needs and Benefits: antler three inches in length. “Antler restrictions” typically use a higher
The Department proposes to change the black bear hunting regulations antler point count to protect yearling males and achieve a better balance of

by opening Wildlife Management Units (WMUs) 4F, 4G and 4H in the age ratios.
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A pilot antler restriction program was established in 2005 in WMUs 3C private entities in rural areas. All reporting or recordkeeping requirements
and 3J. During the past two years, considerable support has been identified associated with hunting are administered by the Department.
among stakeholders to expand this pilot program to include WMUs 3H and Therefore, the Department has concluded that a rural area flexibility
3K. Increased hunter satisfaction and participation, and an improved bal- analysis is not required.
ance between age classes of deer are expected outcomes of this proposal. Job Impact Statement

4. Costs: The proposed rule making will revise regulations concerning the exten-
This change will not effect the costs for either the Department or for sion of areas open to black bear hunting in the Catskill range, expansion of

hunters. the pilot antler restriction program for deer hunting, and the procedures for
5. Local Government Mandates: issuing Deer Management Permits. The Department of Environmental
This regulation does not impose any program, service, duty or respon- Conservation (Department) has historically made regular revisions to

sibility upon any county, city, town, village, school district or fire district. hunting regulations in an effort to maintain the long-term population
viability while observing sound management practices and improving6. Paperwork:
hunter satisfaction. Based on the Department’s experience in promulgatingThis amendment does not require any additional paperwork by any
those revisions and the familiarity of regional Department staff with theregulated entity.
specific areas of the state impacted by this proposed rule making, the7. Duplication:
Department has determined that this rule making will not impose a sub-None.
stantial adverse impact on jobs and employment opportunities.8. Alternatives:

Few, if any, persons actually hunt as a means of employment. ThoseFailure to implement actions to control the number and distribution of
few for whom hunting is an income source (e.g., professional guides) willbears could result in an increase in the number of destruction permits
not suffer any substantial adverse impact as a result of this proposed ruleissued outside of the normal seasons, and result in further increase in bear
making because it increases the areas open to bear hunting and couldnuisance and damage problems. Failure to amend the deer hunting regula-
increase the number of participants or the frequency of participation in thetions will make the Department less effective in improving the statewide
bear hunting season. The proposed changes to the regulations pertaining todeer management program. Therefore, the Department does not consider a
deer hunting will enhance deer hunter satisfaction, and have negligible“no action” alternative to be viable.
effect on employment opportunities. For this reason, the Department antic-9. Federal Standards:
ipates that this rule making will have no impact on jobs and employmentThere are no federal standards associated or applicable to the proposed
opportunities. Therefore, the Department has concluded that a job impactrule.
statement is not required.10. Compliance Schedule:

Hunters will be required to comply with the new regulations beginning
PROPOSED RULE MAKINGwith the start of the archery deer and bear hunting seasons in the Southern

Zone during the 2006-2007 license year, which begins October 1, 2006. NO HEARING(S) SCHEDULED
Regulatory Flexibility Analysis

Scallops and OystersThe proposed rule making will revise regulations concerning the exten-
I.D. No. ENV-16-06-00021-Psion of areas open to black bear hunting in the Catskill range, expansion of

the pilot antler restriction program for deer hunting, and the procedures for
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-issuing Deer Management Permits. The Department of Environmental
cedure Act, NOTICE is hereby given of the following proposed rule:Conservation (Department) has historically made regular revisions to
Proposed action: Addition of Part 49 to Title 6 NYCRR.hunting regulations in an effort to maintain the long-term population
Statutory authority: Environmental Conservation Law, sections 13-viability while observing sound management practices and improving
0323 and 13-0327hunter satisfaction. Based on the Department’s experience in promulgating

those revisions and the familiarity of regional Department staff with the Subject: Scallops and oysters.
specific areas of the state impacted by this proposed rule making, the Purpose: To establish new regulations for the conservation and manage-
Department has determined that this rule making will not impose an ment of scallops and oysters.
adverse economic impact on small businesses or local governments. The Text of proposed rule: A new part 49 is added to 6 NYCRR to read as
proposed revisions will increase the areas open to bear hunting and could follows:
increase the number of participants or the frequency of participation in the Part 49
bear hunting season. The proposed changes to the regulations pertaining to “Shellfish Management” 
deer hunting will enhance deer hunter satisfaction, and have negligible (Statutory Authority: Environmental Conservation Law, Sections 13-
effect on small businesses or local governments. 0319, 13-0323 and 13-0327)

The Department has also determined that these amendments will not Section 49.1 Bay Scallops (“Argopecten irradians”)
impose any reporting, recordkeeping, or other compliance requirements on (a) Purpose. The purpose of this section is to establish conservation
small businesses or local governments. All reporting or recordkeeping and management measures necessary to promote and restore the viability
requirements associated with hunting are administered by the Department. of sustainable bay scallop populations in Peconic bays and other waters of

Therefore, the Department has concluded that a regulatory flexibility the Marine District. 
analysis is not required. (b) Open season. Bay scallops may be taken during the period from the
Rural Area Flexibility Analysis first Monday in November to March 31, both inclusive.

The proposed rule making will revise regulations concerning the exten- (c) Harvest restrictions, size limit, annual growth line.
sion of areas open to black bear hunting in the Catskill range, expansion of (1) No person shall take bay scallops except during the open season
the pilot antler restriction program for deer hunting, and the procedures for identified in subdivision b of this section.
issuing Deer Management Permits. The Department of Environmental (2) Except as provided in paragraph 5 of this subdivision, no person
Conservation (Department) has historically made regular revisions to shall take bay scallops that do not have an annual growth line or that
hunting regulations in an effort to maintain the long-term population measure less than two and one-quarter inches from the middle of the hinge
viability while observing sound management practices and improving to the middle of the bill.
hunter satisfaction. Based on the Department’s experience in promulgating (3) Scallops shall be culled when taken. 
those revisions and the familiarity of regional Department staff with the (4) Except as provided in paragraph 5 of this subdivision, any bay
specific areas of the state impacted by this proposed rule making, the scallops taken that do not have an annual growth line or that measure less
Department has determined that this rule making will not impose an than two and one-quarter inches from the middle of the hinge to the middle
adverse economic impact on rural areas. The proposed revisions will of the bill shall be immediately returned alive to the water.
increase the areas open to bear hunting and could increase the number of (5) When unintentionally and unavoidably taken, bay scallops which
participants or the frequency of participation in the bear hunting season. do not have an annual growth line or that measure less than two and one-
The proposed changes to the regulations pertaining to deer hunting will quarter inches from the middle of the hinge to the middle of the bill shall
enhance deer hunter satisfaction, thereby having a positive effect on rural comprise, by number, no more than two percent of the total catch. For
areas. purposes of determining compliance with this subdivision, not less than

The Department has also determined that this rule will not impose any one representative U.S. standard bushel may be selected from the total
reporting, recordkeeping, or other compliance requirements on public or catch for examination. If the bushel selected for examination is found to
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contain a number of scallops in excess of two percent by count that do not servation, 625 Broadway, Albany, NY 12233, (631) 444-0483, e-mail:
have an annual growth line or that measure less than two and one-quarter dabarnes@gw.dec.state.ny.us
inches from the middle of the hinge to the middle of the bill, the entire catch Data, views or arguments may be submitted to: Same as above.
from which such bushel was taken shall be deemed to contain in excess of Public comment will be received until: 45 days after publication of this
two percent scallops, and shall be subject to seizure and applicable penal- notice.
ties under the law. Additional matter required by statute: A negative declaration has been

(d) Gear Restrictions. prepared pursuant to the State Environmental Quality Review Act, and is
(1) Bay scallops may be taken by dredge or scrape, having an on file with the Department.

opening at the mouth not to exceed thirty-six inches in width, when towed Regulatory Impact Statement
by a boat operated by mechanical power, or other means provided that 1. Statutory authority: 
such dredge or scrape is brought aboard by hand power without the use of Environmental Conservation Law (ECL) Sections 13-0323 and 13-a mechanical device. 0327 authorize the Department of Environmental Conservation (Depart-

(2) Bay scallops shall not be taken on Sundays by use of a dredge or ment) to fix by regulation measures for the management of oysters and
other device operated by power. scallops including size limits, catch and possession limits, open and closed

(e) Catch limits. A person shall not take in excess of ten bushels of bay seasons, closed areas, restrictions on manner of taking and landing, re-
scallops in one day. Two or more persons occupying the same boat while quirements for permits and eligibility, recordkeeping and identification
taking bay scallops may take in the aggregate not more than twenty requirements, and requirements relating to transportation, possession and
bushels in one day. sale. 

(f) Possession and sale. The following provisions shall apply to posses- 2. Legislative objectives:
sion and sale of bay scallops: It is the objective of the above cited statutory authority that the Depart-

(1) No person shall possess bay scallops for sale for food purposes ment establish conservation measures necessary for the protection, man-
from April 1 to the first Monday in November. The provisions of this agement and re-establishment of sustainable bay scallop and oyster re-
section shall not prohibit the possession of bay scallops, or sale of such sources in New York waters. 
scallops, which have been taken from approved areas during the period 3. Needs and benefits:
from the first Monday in November to March 31, both inclusive, shucked ECL Section 13-0327 as amended by Chapter 204, Laws of 2005,
and packed in approved packages and frozen, and thereafter kept in a delayed the opening of the bay scallop season from the first Monday in
frozen state. October to the first Monday in November and required that only those

(2) Bay scallops that may lawfully be sold pursuant to the provisions scallops having an annual growth line and measuring not less than two and
of the Fish and Wildlife Law and regulations adopted pursuant thereto, if one-quarter inches from the middle of the hinge to the middle of the bill be
lawfully taken in another state or country, may be transported into this taken. The delay in the harvest season was intended to allow bay scallops
state and possessed, bought and sold at any time. additional time to grow, mature, and maximize spawning potential, which

(g) Scallop salvage and relay. Notwithstanding the provisions of subdi- is essential for the long-term survival of the bay scallop resource. The
vision c of section 49.1, the department may issue permits to transplant or harvest restrictions placed on “bug” scallops were necessary to ensure that
salvage scallops of any age, subject to department supervision and regula- all scallops will be able to spawn at least once prior to harvest. 
tion, when upon due investigation the department shall find that such The proposed rule is consistent with these existing statutory require-
scallops are in danger of destruction as the result of predators or wind and ments and is necessary to prevent any lapse in the management measures
tidal action, or other causes. required for the continued protection of this commercially important re-

Section 49.2 Oysters (Family Ostreidae) source. New York’s bay scallop resource has experienced a 99 percent
(a) Purpose. The purpose of this Section is to establish conservation decline since 1985 due to repeated blooms of the brown tide which devas-

and management measures necessary to protect and sustain viable popula- tated bay scallop populations in Peconic and Gardiner’s Bays. This rule is
tions of oysters in the Marine District. needed to provide appropriate protection for undersized “bug” scallops and

(b) Definitions. The following terms and their derivatives when used in adult scallops to ensure the long-term survival of the resource and rehabili-
this Section shall have the following meanings: tation of this important fishery.

(1) “Cultured” means any activities involved in the raising, breed- ECL Section 13-0323 as amended by Chapter 155, Laws of 2005,
ing, growing, planting and containment of oysters which requires the authorizes the Department to adopt regulations for the management of
issuance of a permit pursuant to section 13-0316 of the Environmental oysters (Family Ostreidae). There is currently no minimum size limit for
Conservation Law. the taking of oysters in state waters. However, most municipalities on

(2) “Landed” means to set or put on shore from any boat or vessel, Long Island have established minimum size limits for the taking of oysters
or to place on to any dock, pier, shore or other structure any oysters taken from town-owned underwater lands. The proposed rule is needed to estab-
from the waters of the marine and coastal district. lish a minimum size limit for the taking of oysters, and thereby create

(3) “Transplanted” means any transfer of oysters from shellfish consistency between state and town regulations for the taking of oysters.
lands within or without the State to shellfish lands within the State, which Establishment of a minimum size limit for oysters will also benefit the
requires the issuance of a permit pursuant to article 13 of the Environmen- long-term viability of oyster populations in the Marine District. 
tal Conservation Law. Under the terms of the rule, oysters which have been cultivated or

(4) “Waters of the marine and coastal district” means all those tidal transplanted under permit from the Department will be exempt from the
waters and the lands thereunder which are located within the marine and minimum size limit. This will benefit marine hatchery and on/off-bottom
coastal district as defined in section 13-0103 of the Environmental Con- culture permit holders who are engaged in the cultivation of oysters and
servation Law. will not have any negative impact on wild oyster resources. The majority

(c) Size limit. of oysters harvested and sold in New York State are raised and cultured by
(1) Except as provided in paragraph 4 of this subdivision, Oysters aquaculture permit holders.

(“Crassostrea virginica”) less than three inches in the longest diameter 4. Costs:
shall not be taken, possessed on the waters of the marine and coastal (a) Cost to State government:
district, or landed. This size limit shall not apply to oysters transplanted or There are no new costs to state government resulting from this action.
cultured under permit from the Department subject to the provisions of (b) Cost to Local government:
sections 13-0316, 13-0319 and 13-0321. There will be no costs to local governments.

(2) Oysters shall be culled when taken. (c) Cost to private regulated parties:
(3) All oysters which may not be taken pursuant to the provisions of There are no new costs to regulated parties resulting from this action. 

paragraph (1) of this subdivision shall be immediately returned alive to the (d) Costs to the regulating agency for implementation and continued
water. administration of the rule:

(4) Oysters measuring less than 3 inches in longest diameter shall There will be no costs to the Department for implementation and
not comprise, by number, more than 5 percent of any bushel, or other administration of this rule. 
package or container of different measurement of oysters taken from the 5. Local government mandates:
catch. The proposed rule does not impose any mandates on local government.

6. Paperwork:Text of proposed rule and any required statements and analyses may
be obtained from: Debra A. Barnes, Department of Environmental Con- None.
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7. Duplication: entities. This action has been determined to be economically feasible for
all affected parties.The proposed rule does not duplicate any state or federal requirement.

8. Alternatives: 6. Minimizing adverse impact:
A “no action” alterative was considered. If this rule is not adopted by The proposed rule would not impose any adverse impacts on the

July 2006, there will be no restrictions on the harvest and sale of bay regulated shellfish industry and businesses. The protection and mainte-
scallops in New York upon the expiration of existing subdivisions 1-6 of nance of long term sustainable shellfish resources will have a positive
ECL Section 13-0327. This will result in the uncontrolled harvest and sale effect on the shellfish industry as well as wholesale and retail markets for
of bay scallops of any size, which would have significant adverse impacts these food products. Failure to take appropriate actions to protect these
on the viability and restoration of the resource which is already at low commercially important shellfish resources could result in further decline
population levels. Failure to adopt this rule would ultimately be detrimen- of these resources which are already at low population levels. The pro-
tal to the commercial shellfish harvesters who benefit from the harvest of posed rule is designed to establish adequate protection of these shellfish
this economically important species. This alternative was rejected as not resources, while at the same time allow for harvest to be undertaken at
being protective of the resource and fishery. levels that do not adversely impact the viability of the resource. 

A “no action” alternative was also considered for the oyster size limit 7. Small business and local government participation:
provisions of this rule. Failure to adopt this rule will place an unnecessary

The proposed rule has been discussed at several meetings of the Newburden on law enforcement due to the inconsistency between state and
York State Shellfish Advisory Committee (SAC). The provision of thetown regulations on oyster harvest. The uncontrolled harvest of oysters of
proposed rule which establishes a minimum oyster size limit of 2.5 inchesany size in state waters is not protective of the resource and long-term
in length and allows for an aquaculture exemption was passed by vote ofviability of oyster populations in state waters. The proposed rule would
the majority of SAC members in attendance at a meeting held on Novem-create a consistent management approach which will benefit the oyster
ber 18, 2002. Town shellfish managers, shellfish harvesters, and aquacul-fishery and restoration of oyster resources. The “no action” alternative was
turists supported the size requirement, which they felt was necessary forrejected as not being protective of the resource. 
enforcement of town size limits. However, after review of existing town

9. Federal standards: oyster size limits and size limits for other states which were based on a
None. minimum size of 3 inches in length or longest diameter, this provision was
10. Compliance schedule: changed to 3 inches in longest diameter to be consistent with town and
Compliance with the proposed rule would be required immediately other state shellfish codes pertaining to oyster harvest. 

upon the effective date of the rule, if adopted. The Department would The proposed rule concerning the taking of bay scallops was discussed
provide notifications to harvesters, shippers, aquaculturists and towns to at SAC meetings held in October 2005 and February 2006. The recently
make them aware of these changes. The Department’s public website enacted amendment to the ECL pertaining to scallop harvest was initiated
would also be updated to reflect these changes. by The Nature Conservancy and representatives of East End Baymen’s
Regulatory Flexibility Analysis Associations, who indicated that a delay in the scallop season and other

1. Effect of rule: changes to scallop harvest regulation would assist their efforts to restore
Small businesses affected by the proposed rule will include shellfish the bay scallop resource in the Peconic Bays. Town shellfish managers

harvesters, processors and aquaculture permit holders. The number of from local government participated in meetings of the SAC and discus-
shellfish harvesters engaged in the commercial harvest of bay scallops and sions on the development of the proposed rule.
oysters varies each year based on availability of the resource. For 2005, Rural Area Flexibility Analysis
there were a total of 1,706 shellfish digger permit holders, 20 bay scallop

The proposed rule applies to the taking of bay scallops and oysters fromshipper permit holders (shucker/packer) and 86 aquaculture permit holders
the marine waters of New York. Commercial harvest of bay scallops is(25 Marine Hatchery and 61 On/Off-Bottom Culture). Only a small per-
primarily undertaken in the waters of Peconic and Gardiner’s Bays, locatedcentage of shellfish digger permit holders, on average about ten percent,
on the eastern end of Long Island in Suffolk County and, to a lesser extent,participate in the harvest of bay scallops and oysters. 
in parts of western Suffolk and Nassau counties. Commercial harvest ofThis rule is consistent with existing statutory requirements for the
oysters is primarily undertaken in certain town waters located withintaking of bay scallops. It is expected that the management measures in this
Suffolk and Nassau counties. Bay scallops and oysters are found only inrule will result in the potential for increased income to shellfish harvesters
waters of the marine and coastal district of New York, which includes theand scallop shippers as bay scallop populations rebuild and become availa-
counties of Nassau, Suffolk, Kings, Queens, Bronx and Richmond. Theble for harvest.
Department of Environmental Conservation has determined that there areThe oyster size limit provisions of this rule should not negatively no rural areas within the marine and coastal district. Consequently, theimpact shellfish harvesters because similar size restrictions are already Department has determined that this rule does not impact rural areas or anyrequired for the harvest of oysters from most town owned underwater lands public or private entities located in rural areas. Further, the proposed rulepursuant to local town shellfish codes. This rule also allows for an exemp- does not impose any reporting, recordkeeping, or other compliance re-tion for those oysters cultivated under permit from the Department which quirements on public or private entities in rural areas. Since no rural areawill support the oyster aquaculture businesses established in New York will be affected by the proposed rule, a Rural Area Flexibility Analysis isand not place any unnecessary burden on that industry. not required. 

Towns having management authority over shellfish resources would be
Job Impact Statementrequired to adopt regulations or codes that are as restrictive as state law or

The Department of Environmental Conservation (Department) has de-regulation. Presently, nine towns have adopted oyster size limits for the
termined that the proposed rule will not have a substantial adverse impacttaking of oysters from town owned underwater lands. Towns also have the
on jobs and employment opportunities. Therefore, a job impact statementoption of being more restrictive than state law or regulation. The proposed
is not required.rule is designed to be consistent with town codes controlling the taking of

bay scallops and oysters. The purpose of the proposed rule is to establish conservation measures
2. Compliance requirements: necessary for the protection and management of sustainable bay scallop
The proposed rule would establish a minimum size limit for the taking and oyster resources in New York waters. The provisions of the proposed

of oysters in state waters. The provisions of the proposed rule involving the rule controlling the taking of bay scallops are consistent with existing
taking of bay scallops are consistent with the existing statutory require- statutory requirements in Environmental Conservation Law Section 13-
ments and would impose no additional compliance requirements on the 0327 and will not adversely impact jobs or employment opportunities.
industry. The establishment of a minimum size limit for oysters is supported by

3. Professional services: the shellfish industry and local town governments. This provision will
None. allow for an aquaculture exemption and is designed to benefit existing
4. Compliance costs: aquaculture businesses and promote potential growth of oyster aquaculture

in New York.There are no capital costs that will be incurred by the regulated busi-
ness or industry to comply with the proposed rule. The proposed rule does not impose any new substantive requirements.

5. Economic and technological feasibility: Therefore, the Department has concluded that there will not be any sub-
There is no additional technology required for small businesses or local stantial adverse impacts on jobs or employment opportunities as a conse-

governments, so there are no economic or technological impacts for these quence of this rule making.
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the Local SEFA Committee chairpersons within each region. The State-
wide SEFA Council is responsible for adopting a written conflict of inter-Office of General Services est policy and by-laws for conducting business and meetings. It is also
responsible for conducting eligibility screenings to make decisions regard-
ing the eligibility of all organizations that have timely applied for partici-
pation in SEFA. The Statewide SEFA Council shall oversee and provideNOTICE OF ADOPTION
centralized services to the annual solicitation campaign, maintain a uni-
form naming and numbering system to identify participants, and maintainState Employees Federated Appeal (SEFA)
a list of participants. The Statewide SEFA Council shall annually adopt a

I.D. No. GNS-44-05-00010-A budget and may annually retain a charitable organization to support the
Filing No. 405 annual solicitation campaign, the Statewide SEFA Council and the State-
Filing date: April 4, 2006 wide SEFA Cabinet. 
Effective date: June 30, 2006 Section 335.5 establishes the Statewide SEFA Cabinet. The Statewide

SEFA Cabinet consists of a representative of the Statewide SEFA CouncilPURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
and representatives of management and labor. The Cabinet shall adopt acedure Act, NOTICE is hereby given of the following action:
written conflict of interest policy and by-laws for conducting its businessAction taken: Repeal of Part 335 and addition of new Part 335 to Title 9
and meetings. The Statewide SEFA Cabinet shall be responsible for pro-NYCRR.
viding continuity and volunteer support to the campaign (including promo-Statutory authority: Executive Law, section 200; State Finance Law,
tion on a statewide basis) and the recruitment of State employee partici-section 201(1)
pants.Subject: Charitable contributions through State Employees Federated

Section 335.6 establishes the eligibility requirements for participationAppeals (SEFA).
in a SEFA campaign. To be eligible, an organization must be a charitablePurpose: To establish rules governing the administration of, and partici-
organization that is duly registered and current in its annual financialpation in, the State Employees Federated Appeal (SEFA), so that em-
filings with the Department of Law, unless it has received, and provided,ployee contributions would be maximized through providing objective and
written confirmation from the Attorney General that it is exempt from suchquantifiable participation standards, a centralized application process, a
registration and filing. It shall operate and comply with all requirements ofsystem of accounting, and increased protection of employee privacy.
state and federal laws and regulations related to nondiscrimination as well

Substance of final rule: Replacing 9 NYCRR 335 with a new Part 335 as equal employment opportunities. Additionally, it shall provide or sup-
(State Employees Federated Appeal (SEFA)) provides an updated system port a bona fide program or programs that serve health, welfare or recrea-
for the solicitation of charitable contributions among state employees via tional purposes. Participants must also have certain documents available
payroll deduction. The proposed regulations provide for new participation for inspection upon request.
standards for charities as well as procedures for accounting and the distri-

An application for participation in an annual solicitation campaignbution of funds. 
shall be submitted between December first of the year preceding andSection 335.1 states the purpose and scope of the proposed regulations
January fifteenth of the first year in which participation in the SEFAas well as a general overview of the proposed SEFA structure. The pro-
annual solicitation campaign is sought. All applications are to be sent to theposed regulations provide a uniform, effective, and efficient policy for
Statewide SEFA Council and then applications to only one campaign areasolicitation of charitable contributions via payroll deduction among em-
will be forwarded by the Statewide SEFA Council to the appropriate Localployees of the State. The purpose of the proposed rules is to encourage and
SEFA Committee. The Statewide SEFA Council shall develop an applica-facilitate the conduct of such fundraising campaigns and to preclude multi-
tion form and as part of the application, along with other information anple solicitations of State employees with its adverse effect on the orderly
applicant shall provide a completed signed copy of the organization’s IRSconduct of State business.
Form 990, a computation of the percentage of total support and revenueThe SEFA program will be structured such that the Commissioner will
spent on administration and fundraising, and a statement describing thedesignate one qualified charitable organization in each county or group of
program activities of the charitable organization.counties to manage the campaign and distribute charitable contributions

Section 335.7 establishes the federated community campaign and itsunder the direction and guidance of a Local SEFA Committee. Each Local
eligibility provisions, functions and duties. To be eligible as a federatedSEFA Committee will be made up of state employee participants, the
community campaign, a charitable organization shall comply with allfederated community campaign, and other federations of charitable organi-
qualifications for SEFA participants and shall have successfully conductedzations and/or unaffiliated participants. A Statewide SEFA Council, com-
fundraising campaigns of a similar scope or nature for at least two yearsprised of representatives from the Local SEFA Committees, will provide
preceding its approval. A federated community campaign shall, amongcentralized services to the Local SEFA Committees. A Statewide SEFA
other things, manage the campaign fairly and equitably, conduct its ownCabinet will be established, comprised of state agency commissioners (or
organization’s operations separately from the operations conducted ontheir designees) appointed by the Governor as well as representatives of
behalf of SEFA participants, prepare an annual budget, prepare a financialorganized labor. The Statewide SEFA Cabinet will be responsible for
report for the annual solicitation campaign, and be subject to the decisionsproviding continuity and support to the campaign. This will include pro-
and supervision of the Local SEFA Committee. Additionally, the federatedmoting the campaign on a statewide basis as well as recruiting of state
community campaign shall act as a fiduciary with respect to its receipt andemployee participants. 
timely distribution of contributions. Section 335.2 provides definitions for terms used throughout the pro-

Section 335.8 provides for substitutions of existing federated commu-posed regulations.
nity campaigns. The federated community campaigns approved prior toSection 335.3 establishes the Local SEFA Committees. Each Local
the effective date of these regulations shall continue in force and effect. ASEFA Committee will be comprised of representatives of State employees,
charitable organization may apply to replace a federated community cam-the federated community campaign, other federations of charitable organi-
paign in a campaign area and may apply to solicit contributions from Statezations and/or unaffiliated participant organizations. Only State employee
employees in a county or group of counties having no federated commu-participants however, are given the authority to vote. Local SEFA Com-
nity campaign. mittees are given the responsibility of adopting a written conflict of interest

policy as well as by-laws for conducting business and meetings. Each Section 335.9 provides for revocation of eligibility of a participant. If
Local SEFA Committee is also responsible for conducting eligibility the Statewide SEFA Council determines that a SEFA participant has not
screenings of all organizations that have applied for participation in its maintained the required eligibility qualifications of this Part, or any other
campaign area. Additionally, the Local SEFA Committees are responsible applicable state or federal law or regulation, such participant may be
for adopting the budget submitted by the federated community campaign removed from the annual solicitation campaign by a majority vote of the
and approving the federated community campaign’s plan for supporting or Statewide SEFA Council. Additionally, if a participant fails to receive any
performing charitable services within the campaign over the next cam- contributions in the three immediately preceding campaigns, then such
paign term. participant may be removed from that campaign by majority vote of the

Section 335.4 establishes the Statewide SEFA Council. The Statewide Statewide SEFA Council. Any participating charitable organization, feder-
SEFA Council shall consist of two representatives from each of five or ation of charitable organizations or federated community campaign receiv-
more geographic regions established by the Commissioner. These repre- ing notice of a determination of removal may appeal such determination in
sentatives shall be employee participants and selected by a majority vote of accordance with Article 78 of the Civil Practice Law and Rules. The
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removed participant may reapply for admission, upon a showing of result in that charitable organization gaining admission to all of the FCC
changed circumstances, after the expiration of a one-year period from the areas. The Court found that an FCC could not rationally determine that a
end of the annual solicitation campaign following the determination of charitable organization did not meet the eligibility requirements of the
removal. current regulations when another FCC applying the same eligibility re-

quirements determined that the same charitable organization did meet theSection 335.10 provides for the distribution of contributions and
eligibility requirements.pledges among participating organizations. Contributions and pledges des-

ignated to specific participant charitable organizations are to be distributed The proposed regulations will help to assure fiscal integrity. The cur-
to those organizations, minus only the deduction for the SEFA campaign’s rent regulations do not adequately address a range of fiduciary issues. The
administrative costs. Undesignated contributions and pledges to the cam- proposed regulations provide for a uniform system of accounting and
paign shall be distributed pro rata. Local SEFA Committees shall review distribution to participants. Because current regulations fail to address
the financial report of the campaign for the previous year and the proposed accounting, it is impossible to account for the total funds distributed from
annual budget. The Local SEFA Committee shall determine a fixed admin- state payroll systems, total expenses, net distributions or cash on hand. It is
istration cost percentage for the calculation of administrative costs for the also impossible to derive a statewide account because each FCC has a
next campaign. The administration cost percentage shall not exceed fifteen different fiscal year and a stand alone accounting system. The proposed
percent of the sum of SEFA contributions received in the prior calendar regulations will enable a statewide accounting mechanism by requiring
year, less pass through contributions received in the prior year. each FCC to prepare a cash reconciliation report for each calendar year.

The report will be filed with the Annual Financial Report that is requiredFinal rule as compared with last published rule: Nonsubstantive
by the Attorney General’s Charities Bureau and prepared by each of thechanges were made in Part 335.
FCCs serving SEFA.Text of rule and any required statements and analyses may be

4. Costs:obtained from: William Mayer, Office of General Services, 41st Fl.,
Corning Tower, Empire State Plaza, Albany, NY 12242, (518) 474-5607, There are no added costs as a result of this proposal. In fact, the
e-mail: SEFA@ogs.state.ny.us proposed regulations should result in a savings to the State. The current

SEFA structure requires charities to submit applications to each of the 23Revised Regulatory Impact Statement
FCCs. Each FCC currently utilizes six state employees to review applica-1. Statutory authority:
tions for a total of 138 statewide. The proposed regulations would reduceSection 200 of the Executive Law authorizes the Commissioner of the
the total number of state employees needed to review the majority ofOffice of General Services (OGS) to adopt, amend or rescind rules and
applications to ten. This would result in an estimated annual savings ofregulations relating to the discharge of his functions, powers and duties
$10,000.00.and those of OGS as prescribed by law.

Additionally, current regulations produce 23 local lists of participantsSection 201(1) of the State Finance Law grants authority to the Com-
known as campaign brochures. Each list uses a different numbering systemmissioner of OGS to approve a single federated community campaign
to identify each charity. The absence of a uniform numbering system is a(FCC) in a defined region for the purpose of solicitation of charitable
barrier to payroll automation. The State’s current annual payroll datacontributions from state employees. The statute also provides that the
processing costs are estimated to be $700,000 per year. The data process-Commissioner may promulgate such rules and regulations as may be
ing task is currently duplicated by the 23 FCCs that carry out pledge cardnecessary to implement the authority granted therein.
designation instructions. The 23 FCCs’ pledge card processing costs are2. Legislative objectives:
estimated to be $77,000 per year. Automation of the pledge processingThe objectives of State Finance Law § 201 were to control the effects
system could substantially reduce annual data processing costs. To facili-of multiple solicitations for charitable contributions among State employ-
tate automation of pledge card processing and improve distribution, theees in the workplace and to provide an efficient means of enabling State
proposed regulations enable a uniform numbering system. employees to contribute to charitable causes in their communities and

Any costs associated with the “Statewide SEFA Council” will beacross the State. This proposal seeks to reduce government involvement in
funded within the current 15% overhead percentage and are offset bythe decisions of employees regarding the participation of charities, reduce
eliminating redundant costs incurred by the 23 committees.time demands on the state work force, and expand the pool of volunteers

available to support the solicitation of employees. 5. Local government mandates:
The proposal recognizes that the annual charitable campaign generally There are no local government mandates included in the proposal.

has been operating in an effective manner but needs to respond to efficien- 6. Paperwork:
cies offered by modern business processes. These regulations should result The only paperwork required by this proposal is a cash reconciliation
in higher workplace efficiency among the state workforce, objective par- report for the previous calendar year. However, cash reconciliation should
ticipation standards, improved accountability, an increased level of admin- already be a part of the FCC’s normal operations. The report must be
istrative efficiency, and a heightened awareness of employee privacy attached as part of the Annual Financial Report that each FCC is required
rights. to file with the Charities Bureau each calendar year.

3. Needs and benefits: There will actually be a reduction in paperwork for those charities
An FCC is a charitable non-profit organization, named by the Commis- seeking to participate in more than one FCC. Currently, the regulations

sioner of OGS by county or groups of counties that solicits and distributes require each charity to submit a separate application for each FCC that it is
funds to non-profit organizations. Upon the written direction of an em- seeking to participate in. Under the proposed regulations, each charity
ployee, the Comptroller deducts the specified amount from the employee’s would only be required to submit one application to be eligible to partici-
salary and distributes it to the employee’s account maintained by the FCC pate in additional FCCs.
serving the county in which the employee is employed. Until 1980, no Current paperwork associated with governmental handling of appealsregulations existed governing State Employees Federated Appeals will be eliminated. (SEFA). SEFA was simply administered by business practices that had

7. Duplication:been developed through custom.
This proposal does not duplicate any other rules or legal requirementsThe proposed regulations are needed to provide a centralized, uniform

because it is the sole authorized charitable solicitation of New York Stateand objective admission process. In July 1980, the Albany County Su-
employees.preme Court held that the standard for participation had to be articulated

8. Alternatives:and objective. Additionally, the Court enjoined the Comptroller from
The first alternative considered was to leave the current regulationsauthorizing charitable distributions until the Commissioner of OGS

unchanged. This was not acceptable because the current regulations do notadopted regulations that articulated objective participation standards. Mat-
address the objective participation issues raised in the EFNY decision andter of International Service Agencies v O’Shea, 104 Misc. 2d 1071.
they reflect outdated business practices resulting in unnecessary costs toIn 1993, the Environmental Federation of New York, Inc. (EFNY)
the State and charities.brought an action in Albany County Supreme Court against the Commis-

sioner of General Services, alleging that the SEFA participation standards A second alternative was to only amend the regulations to allow for
in practice were arbitrary and capricious. In an unpublished opinion, the centralized review of applications that would address the objective partici-
Court held that the review of applications for participation by each of the pation issues raised by the court in the EFNY decision. This was rejected
SEFA regions frequently resulted in conflicting and inconsistent participa- because OGS decided that it was also necessary to address the fiduciary
tion standards. The salient aspect of the decision was that admission of a issues of accounting, timely distribution and access to information. Addi-
charitable organization to participate in SEFA in one FCC area would now tionally, OGS decided that enabling a uniform numbering system was
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necessary to automate state payroll and FCC pledge card processes that After receiving comments during the public comment period, it was deter-
would result in a savings to both the State and the participating charities. mined that OGS would make certain non-substantial changes based upon

requests from a number of organizations. Revised supporting documentsDuring the development of these proposed regulations, extensive out-
are not required or necessary because the non-substantial changes did notreach was conducted. OGS requested comments from the Charities Bu-
cause any revisions to be made to those documents.reau, the Comptroller, the SEFA Statewide Campaign Manager, the United

Way of NYS, Community Health Services of New York, and the 2005 Assessment of Public Comment
Statewide Campaign Leadership Co-Chairs. Written comments were re- During the comment period which commenced upon publication of the
ceived from the Charities Bureau, Community Health Services of New Notice of Proposed Rule Making in the State Register on November 2,
York and the United Way of NYS. 2005, comments were received from Community Health Charities of New

Much of the regulations reflect comments made by many of those York, Community Works of New York State, Affordable Housing Partner-
organizations and individuals. For example, the Charities Bureau recom- ship, the Charities Bureau of the Office of the Attorney General, the United
mended that undesignated funds (i.e., funds contributed by employees who Way of New York State, America’s Charities, The Capital Region SEFA
do not designate recipients) be distributed in the same proportions as Committee, the United Way of Northeastern New York, and a joint com-
designated funds and that an eligibility requirement based on direct public munication from CSEA/AFSE Local 1000, the Public Employees Federa-
support be eliminated. Community Health Services of New York recom- tion, United University Professions, Organization of NYS Management/
mended that the regulations include a requirement that SEFA funds be Confidential Employees, Council 82, and AFSCME. 
maintained in separate accounts, that there be notice of all meetings and All comments received during the comment period were reviewed and
that there be an eligibility requirement based on a failure to receive any assessed in accordance with the provisions of the State Administrative
designated funds. The United Way of NYS recommended that Council Procedure Act. The issues raised by these comments, significant alterna-
volunteers be eligible to receive reimbursement for travel expenses, that tives suggested by them, statements of the reasons why alternatives sug-
funding be established to support Statewide SEFA Cabinet operations, and gested by such comments were not incorporated into the rule, and descrip-
that current SEFA participants be grandfathered into the proposed pro- tions of the non-substantial changes made to the rule as a result of such
gram. All of these suggestions were incorporated into the proposed regula- comments are found below. Additionally, several technical and grammati-
tions. cal suggestions were made and incorporated into the final rule text.

There were also many comments that were not incorporated into the COMMENTS BY COMMUNITY HEALTH CHARITIES OF NEW
proposed regulations. For example, their recommendation to adopt an YORK
overhead provision that differs from the Combined Federal Campaign COMMENT: Community Health Charities of New York recom-
(CFC) (the federated community campaign for federal government em- mended that § 335.3(a)(1)(iii) be amended to clarify that both “other
ployees) computation was rejected because it would have added to the federations of charitable organizations “and” unaffiliated participant orga-
administrative burden on participants and FCCs. Their recommendation to nizations” should be notified that they may have representatives on a Local
eliminate eligibility criteria based on the IRS Form 990 “program ser- SEFA Committee.
vices” allocated by the campaign area, the State, the United States, or RESPONSE: In § 335.3(a)(1)(iii), the word “or” has been replaced by
internationally was rejected because OGS determined that the computation “and” to clarify the notice requirements.
of program services by region offers a quantifiable objective measure for COMMENT: Community Health Charities of New York recom-
the eligibility criteria of “bona fide” service and the criteria indicates what mended that § 335.4(b) be amended to expand the organizations that may
region the charity provides services to. be retained by the Statewide SEFA Council from only Federated Commu-

Community Health Services of New York also made recommendations nity Campaigns (“FCCs”) to all charitable organizations. 
that were not included in the proposed regulations. Their recommendation RESPONSE: Section 335.4(b)(1) was amended to expand the organi-
to expand the number of employees participating on the Local SEFA zations that may be retained by the Statewide SEFA Council from FCCs
Committees would raise taxpayer costs and decrease the efficiencies of only, to all charitable organizations. 
committee operations. Additionally, their suggestion to expand the term of COMMENT: Community Health Charities of New York recom-
the campaign beyond the last four months of the calendar year would have mended that § 335.4(b)(i) be amended so that the total pledges and contri-
increased disruption in the workplace. butions received by an FCC are used to calculate appropriate expenses for

The current paper based contract between the FCCs and the partici- budget purposes, rather than only designated pledges and contributions. 
pants is not included in the proposed regulations because it is not uni- RESPONSE: No change is made because the current formula is objec-
formly applied by the 23 committees and adds substantial administrative tive and may be easily calculated.
burdens on the participants and FCCs. In the proposed regulations the COMMENT: Community Health Charities of New York recom-
Statewide SEFA Council is given the authority to adopt a uniform recertifi- mended that clarification be made regarding § 335.6(a)(3) and determina-
cation process and to publish (electronically or otherwise) the 23 FCCs’ tion of a bona fide program. 
overhead percentages and dates of distribution. RESPONSE: Section 335.6(a)(3)(iii) has been amended to clarify that

Additionally, the United Way of NYS made recommendations that if the presumptions of (i) and (ii) are not met, (iii) may be considered.
were not incorporated into the proposed regulations. Their recommenda- COMMENT: Community Health Charities of New York commented
tion to grant time off for state employee volunteers was rejected because that §§ 335.7(a)(2) and (b)(3) preclude any federation, except the United
the Commissioner lacks the authority to do so. Their recommendation to Way, from serving as an FCC since no other federation provides direct
extend the campaign period was rejected because it would cause additional programs or services.
disruption to the state work force. The suggestion to allow non-state RESPONSE: The phrase, “conduct a bona fide program that provides,
employees to vote was rejected because voting by individuals working as health, welfare or recreational services”, has been removed to reflect State
volunteers or employees of charities would result in a conflict of interest Finance Law § 201(1), directing that “FCC” mean a charitable non-profit
with other participants. Finally, the United Way of NYS suggested leaving organization that solicits funds for distribution among a substantial number
the current policies for distribution of undesignated funds the way it exists. of charitable non-profit organizations.
Currently, there is no uniformity in the way FCCs distribute undesignated COMMENT: Community Health Charities of New York recom-
funds. The proposed regulations require a pro rata distribution of undesig- mended that § 335.9(c)(6) only be relevant to subsection (a) and not (b), to
nated funds. This will make the regulations consistent with the method of avoid a participant being removed from all campaigns if it fails to receive
distribution mandated by the CFC and recommended by the Charities contributions for 3 years in a particular campaign.
Bureau. RESPONSE: Section 335.9(b) was amended to state that if a partici-

9. Federal standards: pant fails to receive any contributions in any campaign area in three
There are no federal government standards governing the establish- consecutive annual solicitation campaigns, then such participant may be

ment of a charitable solicitation of state employees. The federal govern- removed from the annual solicitation campaign by a majority vote of the
ment conducts a solicitation of its employees similar to SEFA, known as Statewide SEFA Council.
the CFC. CFC regulations are published at 5 CFR Part 950. Where possi- COMMENT: Community Health Charities of New York recom-
ble, this proposal adopts requirements similar to those of 5 CFR Part 950. mended that § 335.10(b)(1) be amended to not allow contributions desig-

10. Compliance schedule: nated to specific charities to be considered part of the computation for
The rule shall be effective June 30, 2006. distribution of non-designated funds. 

Regulatory Flexibility Analysis, Rural Area Flexibility Analysis, Job RESPONSE: No change is made. The current distribution formula was
Impact Statement determined as a result of input from many sources.
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COMMENT: Community Health Charities of New York recom- RESPONSE: No change is made. Consistency between SEFA stan-
mended that § 335.10(b)(2) be amended to not allow participants receiving dards and CFC standards helps reduce administrative confusion and costs.
designated contributions to be included in the distribution of funds from The CFC, at 5 CFR 950.301 (c), sets the standard for the minimum number
the undesignated pool of funds. of members to be considered a federation at 15. 

COMMENT: The Community Works of New York State recom-RESPONSE: No change is made. The current distribution formula was
mended that, when a federation goes below 15 members due to removal ofdetermined as a result of input from many sources.
a member, the affected federation not be eliminated from SEFA and beCOMMENTS BY COMMUNITY WORKS OF NEW YORK STATE
permitted a period of one year to secure additional members. AND AFFORDABLE HOUSING PARTNERSHIP OF THE CAPITAL

RESPONSE: No change is made. Consistency between SEFA stan-REGION, INC.
dards and CFC standards helps reduce administrative confusion and costs.COMMENT: The Community Works of New York State recom-
The CFC, at 5 CFR 950.301 (c), sets the standard for the minimum numbermended that the Statewide SEFA Cabinet establish the bylaws and conflict
of members to be considered a federation at 15.of interest policies that would be binding on all SEFA committees. 

COMMENT: The Community Works of New York State recom-RESPONSE: No change is made. State Finance Law § 201(1) calls for
mended that § 335.7 be amended to provide that a competitive bid processSEFA campaigns to be organized by county or groups of counties produc-
be employed when selecting the FCC. This would allow the Commissionering a regional system. Bylaws and conflict of interest statements that
of the Office of General Services to review applicants based on the neces-would be appropriate for one region of the state may not be appropriate for
sary qualifications set forth in the proposed regulations and their ability toanother region. 
provide these services at a competitive rate.COMMENT: The Community Works of New York State recom-

RESPONSE: No change is made. Section 335.8 allows any charitablemended that the FCCs be required to seek approval from their Local SEFA
organization to apply to replace an existing FCC. Committee for any new expenses prior to the expenditure being made.

COMMENT: The Community Works of New York State recom-Approval of budget modifications by the Local SEFA Committee would
mended that organizations receiving funds through SEFA be prohibitedensure that unnecessary costs would not be incurred.
from being an FCC, because it presents a conflict of interest to be both theRESPONSE: No change is made. The FCCs operate under the over-
beneficiary of a campaign and the FCC administering the campaign.sight of the Local SEFA committee. Just as the board of directors does not

RESPONSE: No change is made. State employees should not be de-provide daily corporate management, the Local SEFA Committee does not
nied the ability to donate to charitable organizations acting as FCCs.manage the daily operations of the FCCs. The risk that a Committee may
Section 335.7(a)(1) holds an FCC to the same qualifications as othernot approve an FCC’s expenditure should be adequate. 
participants.COMMENT: The Community Works of New York State recom-

COMMENT: The Community Works of New York State commentedmended that a new § 335.4(b)(5) be added to require an audit of the FCCs
that there appeared to be a conflict in the procedure for denials of applica-and the Local SEFA Committees’ books and records to ensure compliance
tions to the SEFA campaign. Section 335.4(a)(3) states that an Article 78 iswith the standards in the regulations.
the proper vehicle to appeal a denial. However, § 335.4(c) indicates thatRESPONSE: No change is made. FCCs are required by § 335.7(a)(1)
decisions of the Statewide SEFA Council, with respect to admission, areto comply with the qualifications of § 335.6. FCCs are thereby required to
final and binding. Community Works recommended § 335.4(c) be deletedbe current with annual financial filings with the Department of Law. The
and that due process requires that a method of appeal be included.audit standards for financial filings with the Department of Law are set out

RESPONSE: An appeal by Article 78 may only be made after thein § 172-b of the Executive Law. 
exhaustion of administrative remedies. Section 335.4(c) has been amendedCOMMENT: The Community Works of New York State recom-
to state that decisions of the Statewide SEFA Council, with respect tomended that § 335.7(c)(7) define “timely distribution”, to require that
admission, shall be final and binding and appealable only as provided byfunds be distributed by the FCC on a least a quarterly basis.
§ 335.4(a)(3), in recognition of the belief and conviction that the distribu-RESPONSE: No change is made. Section 335.7(c)(4) requires the
tion of voluntary contributions of state employees should be solely thebudget of the FCC to provide for distributions and the approximate timing
decisions of such employees or their authorized representatives.of distributions. Section 335.3(b) provides that the Local SEFA Committee

COMMENT: The Community Works of New York State recom-approves or rejects the budget. Timing of distribution for campaigns that
mended that the proposed regulations be effective for the 2007 campaignraise millions of dollars should not be the same as campaigns that raise
rather than the 2006 campaign.thousands of dollars.

RESPONSE: The implementation dates have been amended to reflectCOMMENT: The Community Works of New York State recom-
the new 2007 effective date of the regulation.mended that the FCCs not be allowed to deduct administrative costs from

COMMENT: The Community Works of New York State recom-cash contributions to organizations through SEFA, since these contribu-
mended deleting the clause in § 335.6(b) that allows for application ap-tions are outside the payroll deduction process.
proval or denial notices to be transmitted electronically without a signa-RESPONSE: No change is made. Handling of contributions by cash
ture, electronic or otherwise. It is their position that there will be no recordand check is labor intensive. This issue is addressed by the Committee’s
of the author of the approval or denial notice if there is no signature,power set out in § 335.7(c)(4) to approve or reject the budget, which
electronic or otherwise.includes administrative costs.

RESPONSE: No change is made. Communications may be authenti-COMMENT: The Community Works of New York State recom-
cated by many methods other than handwritten signatures. The cost ofmended that undesignated funds be distributed equally among all approved
requiring paper and manual process would needlessly drop the effective-participating organizations in SEFA or that the undesignated funds be
ness of employee donations to charity.divided into two parts: one half allocated equally to all organizations in

COMMENTS BY THE OFFICE OF THE ATTORNEY GENERALSEFA and the other half allocated based on the pro-rata formula in the
proposed regulations. COMMENT: The New York State Attorney General Office’s Charities

Bureau (“Charities Bureau”) commented that SEFA participants should beRESPONSE: No change is made. The distribution process at the FCC
required to annually certify that they have complied with the registrationis not maintained with out significant costs. Every check written adds
and financial reporting requirements of Article 7-A of the Executive Lawadministrative costs that do not benefit charity. The proposed distribution
and § 8-1.4 of the Estates, Powers and Trusts Law. Additionally, theof undesignated funds is consistent with the decision in ISA v. O’Shea, 104
Charities Bureau commented that the regulations should require that spe-Misc 2d 1071, 1078, as well as the Combined Federal Campaign (CFC)
cific disclosure language required by section 174-b(1) of the Executiveconducted for federal government employees. SEFA committees have the
Law be placed in all SEFA brochures and any other solicitations by SEFA.duty to distribute undesignated funds according to articulated objective

standards. (ISA v. O’Shea, 104 Misc 2d 1071, 1078.) The distribution of RESPONSE: Section 335.6(b)(2)(v) and (vi) are added to include the
undesignated funds in the CFC is done on a pro-rata basis (5 CFR certification requested by the Charities Bureau and to clarify that the
950.501(a)). Statewide SEFA Council may require added information with applica-

tions. Additionally, § 335.7(c)(3)(i)(h) is added to require specific disclo-COMMENT: The Community Works of New York State recom-
sure language to be included in campaign brochures.mended that, to participate in SEFA, federations only be required to have

at least 10 members rather than at least 15. As an alternative, if federations COMMENT: The Charities Bureau commented that the regulations
are required to have 15 members, existing federations with less than 15 should include an additional participant qualification requiring a tax ex-
members currently participating in the SEFA campaigns, should be empt organization to make its IRS 990 Form available upon request,
grandfathered in. pursuant to IRC § 6104(d) and applicable IRS regulations.
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RESPONSE: Section 335.6(a)(7) is added to provide a qualification of reporting systems, database systems, Internet services, and web develop-
participation in compliance with Internal revenue Code Section ment and maintenance.
6104(d)(4). COMMENT: The United Way of New York State recommended that

the distinct roles of the Statewide SEFA Cabinet and the Statewide SEFACOMMENT: The Charities Bureau commented that the provisions of
Council either be made clearer or be merged because serving on the§ 335.9(a), authorizing payment of contributions to organizations that have
Council and the Cabinet may cause hardship to the local SEFA Chairs inbeen removed from participation in the campaign, should be deleted.
terms of time off from work and travel to meetings, in addition to theirRESPONSE: Section 335.9(a) is amended to provide that beginning in
responsibilities on their Local SEFA Committee.2008, an annual re-certification will be conducted by the Statewide SEFA

RESPONSE: Section 335.5(a) was amended to require only theCouncil, and that in the event there is a determination that eligibility
Chairperson of the Statewide SEFA Council or their designee to serve onstandards are not maintained, receipt of funds shall be stopped.
the Statewide SEFA Cabinet. Section 335.5(b) clarifies that the StatewideCOMMENTS BY UNITED WAY OF NEW YORK STATE
SEFA Council may request the Governor and organized labor to staff theCOMMENT: The United Way of New York State recommended that
Statewide SEFA Cabinet.the definition of “Annual Solicitation Campaign”, and the timeframe for

COMMENT: The United Way of New York State recommended thatthe campaign, be changed so that new hires could be officially solicited or
before a uniform numbering and naming system is included as a require-campaigns could be conducted in state agencies “whenever the time was
ment in the regulations, a cost/benefit analysis be undertaken by OSC and/right”.
or OGS.RESPONSE: No change was made. The purpose of the rule is to limit

RESPONSE: No change is made. Currently there are 23 separatethe disruption in the workplace that is caused by unlimited charitable
listings of participants with conflicting numbering systems and inconsis-solicitation of State employees. Extending the campaign beyond the cur-
tent naming of charities. Centralizing the list of participants is needed torent four-month period would impose significant added costs to the tax-
support the annual certification of participants called for by § 335.9. It alsopayer. The four-month period established for the SEFA campaign is al-
allows state employees to identify participants so they may access web-ready significantly longer than the six-week period authorized for the
based registration data maintained by the Charities Bureau. Additionally, itsolicitation of the Federal workforce by the CFC described at 5 CFR
will eliminate the redundant costs of preparing 23 unique listings of par-950.102(a). 
ticipants. Section 335.4(a)(5) is amended to require the Statewide SEFACOMMENT: The United Way of New York State recommended that
Council to create a uniform list of participants, to be used beginning inLocal SEFA Committees be trained on a regional basis with curriculum
2008, rather than 2007.and materials developed or approved by the SEFA Council, rather than by

COMMENT: The United Way of New York State recommended ex-the FCC, to ensure consistency. 
panding the scope of organizations eligible to staff the Council/CabinetREPLY: No change is made. The Statewide SEFA Council is author-
from FCCs to include “other qualified charitable organizations”.ized by § 335.4(a)(4) to provide for oversight of centralized services,

RESPONSE: The Cabinet consists of State Employees who may orincluding training of the Local SEFA Committees.
may not decide to retain a charitable organization to support the annualCOMMENT: The United Way of New York State recommended that solicitation campaign. Section 335.4(b) was amended to provide that “anthe contract with each participating charity or federation be restored to FCC or other charitable organization” may be retained by the Statewideconfirm that the charity continues to meet all the participation qualifica- SEFA Council to support it and the Statewide SEFA Cabinet.tions and agrees to abide by the rules for the campaign, and to specify how

COMMENT: The United Way of New York State recommended lan-and when funds will be distributed. The Committee also recommended that
guage requiring that an organization demonstrate that program services areif a participant refuses to sign the contract, it should be grounds for
provided in the campaign area they are applying to.revocation in the next campaign.

RESPONSE: The intent of the regulations is to encourage broad partic-RESPONSE: No change is made. To decrease administration costs, ipation. If a participant does not receive any distributions for 3 years, thenand rather than require each participant to send the same signed contract it will be removed from participation in that particular campaign area.information to each of the 23 campaigns, the current contract is replaced by
COMMENT: The United Way of New York State recommended that,annual certification of eligibility with the publication of the committee’s

when determining whether a program is bona fide under § 335.6(a)(3), thebudgeted administration cost percentage. Electronic notification is author-
nature of the program services should take precedence over monetaryized to promote cost efficiencies.
guidelines.

COMMENT: The United Way of New York State recommended RESPONSE: The numeric standards set out in § 335.6(a)(3)(i) are§ 335.3(a)(4) be amended to require that the Local SEFA Committees only articulated objective measures of “bona fide programs that serve health,approve the FCC’s plan for supporting SEFA campaign services within the welfare or recreational purposes” and meet the requirement of ISA v.campaign area over the next campaign term, rather than for all charitable O’Shea, 104 Misc 2d 1071. The term “program service” is defined by theservices within the campaign area. IRS instructions and on the IRS form 990. Elimination of the presumptions
RESPONSE: Sections 335.3(a)(4) and 335.7(5) have been amended so would produce a subjective rather than objective participation standard.

that the plan is limited to campaign services. COMMENT: The United Way of New York State recommended that
COMMENT: The United Way of New York State recommended that notification of action on an application be required to take place one week

the expectations for procedures drafted by the FCCs to be approved by the after the last day in February, since the Council has until the last day in
Local SEFA Committees under § 335.3(a)(7), be clarified or deleted. February to act.

RESPONSE: Section 335.3(a)(7) has been deleted and § 335.3(a)(4) RESPONSE: Section 335.6(b) has been amended to require notifica-
has been amended to reference “campaign services” rather than “charitable tion to applicants be made by March 7.
services”. The provisions of § 335.3(a)(4) are broad enough to cover the COMMENT: The United Way of New York State recommended that
approval task. the proposed pro rata distribution of undesignated funds, based on the

COMMENT: The United Way of New York State recommended that distribution of designated funds, be an option rather than mandated, thus
reimbursements for the FCC retained to staff the Council and the Cabinet, allowing the Local SEFA Committee the ability to address local needs or
as well as reasonable travel expenses for Council and Cabinet meetings, be disasters.
required rather than remain an option. RESPONSE: State employees may address local needs through desig-

RESPONSE: Section 335.4(b)(1) allows the state employees serving nations. The proposed distribution of undesignated funds is consistent with
on the Statewide SEFA Cabinet to authorize travel reimbursement for the Court’s decision in ISA v. O’Shea, 104 Misc 2d 1071, 1078 as well as
Council and Cabinet members. Flexibility requires leaving the issue to the the Federal program. SEFA committees have the duty to distribute undes-
judgment of the state employees on the Council. ignated funds according to articulated objective standards. ISA v. O’Shea,

COMMENT: The United Way of New York State recommended that 104 Misc 2d 1071, 1078. The distribution of undesignated funds in the
the responsibilities given to the Statewide SEFA Cabinet and Statewide Combined Federal Campaign is done on a pro-rata basis. 5 CFR
SEFA Council be clarified. It appeared as though both entities were 950.501(a). 
charged with training and other responsibilities had not yet been delegated. COMMENT: The United Way of New York State commented that the

RESPONSE: Section 335.5(c) is amended to no longer require the proposed pro rata distribution of undesignated funds puts the FCC, as a
Statewide SEFA Cabinet to provide training for state employee partici- charitable federation, at a disadvantage because the FCC is closely scruti-
pants. Section 335.4(a)(4) is amended to state that included in the central- nized and sometimes criticized for providing any publicity about their
ized services that the Statewide SEFA Council may provide are campaign work to state employees. 
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RESPONSE: No change is made. The current § 335.10(d)(5) provides COMMENT: The United Way of Northeastern New York recom-
that brochures and publicity designed by FCCs are to be free of dispropor- mended that the regulations require that disbursement be made quarterly or
tionate publicity. The proposed § 335.3(a)(6) continues the existing stan- at least semi-annually in the year it is received from the Office of the State
dard. Comptroller or other authorized State payroll office.

RESPONSE: No change is made. Section 335.7(c)(4) requires the FCCCOMMENT: The United Way of New York State requested clarifica-
budget to provide for distributions and the approximate time of distribu-tion regarding the reporting of a campaign’s administrative cost percentage
tions. Section 335.3(b) provides that the Local SEFA Committee approvesand plan for distribution of funds.
or rejects the budget. Timing of distributions for campaigns that raiseRESPONSE: Section 335.10(d)(5) has been renumbered
millions should not be the same as campaigns that raise thousands.§ 335.10(d)(4) and has been amended to state that the administrative cost
COMMENTS BY CSEA/AFSE LOCAL 1000, THE PUBLIC EMPLOY-percentage is to be reported to the Statewide SEFA Council.

EES FEDERATION, UNITED UNIVERSITY PROFESSIONS, OR-COMMENT: The United Way of New York State recommended that
GANIZATION OF NYS MANAGEMENT/CONFIDENTIAL EM-projected administrative costs be required on the May 15 deadline, rather

PLOYEES, COUNCIL 82, AND AFSCME.than an actual percentage. The United Way recommends submitting a
COMMENT: The public employee unions recommended that the poli-figure based on the prior campaign, and then reconciling after the cam-

cies limiting the number of consecutive terms for committee members bepaign is over.
removed.RESPONSE: No change is made. The section calls for the reporting of

RESPONSE: Section 335.3(a)(3) has been amended to remove thethe budgeted administrative cost percentage, not the actual percentage. 
requirement that by-laws include a limitation on the number of termsCOMMENTS BY AMERICA’S CHARITIES
members may serve.America’s Charities is in agreement with the comments submitted by

COMMENT: The public employee unions recommended that at leastCommunity Health Charities of New York. America’s Charities submitted
two-thirds of the Statewide SEFA Council be comprised of bargaining unitthe following additional comments.
members, similar to the provision for membership on the Local SEFACOMMENT: America’s Charities suggested that the definition of
Committees. Additionally, they recommended there not be a limitation on“health, welfare and recreation” be reasonably interpreted in favor of
the number of consecutive terms committee members may serve. eligibility and not exclusion. They also recommended that education and

RESPONSE: No change is made regarding the structure of the State-animal welfare organizations be included. 
wide SEFA Council; its structure should be sufficient to ensure equitableRESPONSE: Section 335.2(n) has been modified to clarify that the
representation. Section 335.4(a)(2) has been amended to remove the re-definition of “health, welfare and recreation” includes those organizations
quirement that by-laws include a limitation on the number of terms mem-whose purposes are beneficial to public welfare. This is consistent with
bers may serve.IRS requirements. 

COMMENT: The public employee unions recommended that, as muchCOMMENT: America’s Charities was concerned that § 335.9(b), re-
as possible, decisions on eligibility be made on the local level where stategarding the revocation of eligibility, allows for revocation based on desig-
employees are more familiar with community needs and the various non-nations an organization receives from one SEFA region. 
profit organizations. Additionally, they recommended that the ultimateRESPONSE: Section 335.9(b) was amended to state that if a partici-
decision on appeals rest with the Statewide SEFA Council.pant fails to receive any contributions in any campaign area in three

RESPONSE: The current regional eligibility process frustrates theconsecutive annual solicitation campaigns, then such participant may be
local eligibility decisions of state employees. It is the frustration of dedi-removed from the annual solicitation campaign by a majority vote of the
cated state employees serving on the local committees that has lead to theStatewide SEFA Council. 
centralized review of applications detailed in the proposed rule. There areCOMMENTS BY CAPITAL REGION SEFA COMMITTEE
currently 23 regional SEFA campaigns. Under the current procedure,COMMENT: The Capital Region SEFA Committee recommended that
charities must submit one application to each of the regional SEFA com-the proposed Statewide SEFA Council and Cabinet be combined and that
mittees, and state employees are required to potentially review the samethe distinct roles for the two groups be merged.
application 23 separate times. Often, when a charity is accepted in one

RESPONSE: Section 335.5 is intended to recognize the current func- region and denied in another, OGS is burdened by an appeal process that is
tions of the Statewide Leadership that are not addressed in current regula- the product of an inconsistent regional application process. The Court in
tions. ISA v. O’Shea 104 Misc 2d 1071 supported a more consistent approval

COMMENT: The Capital Region SEFA Committee recommended that process by ruling that the issue of participation must be resolved through
reimbursement for reasonable travel expenses for local Chairs to attend an articulated objective standard. Also, the Court in EFNY v. OGS held
Council/Cabinet meetings, be paid from the Local SEFA Committee’s that it is logically impossible or, at very best, highly arbitrary that applica-
budget. tions by the same organization could be found by some local committees to

RESPONSE: No change is made. Section 335.4(b)(1) allows the state meet the requirements for participation and found by the other local com-
employees serving on the Statewide SEFA Cabinet to authorize Council mittees not to meet the same requirements. A centralized system results in
and Cabinet members to receive travel reimbursement. To ensure consis- a more consistent approval process. 
tency regarding the granting of reimbursements, it is best to leave the COMMENT: The public employee unions recommended that non-
responsibility with the Statewide SEFA Cabinet. The regulations do not profit participants be required to follow all state and federal labor laws and
prohibit payments coming from the Local SEFA Committee budgets if that regulations, including laws protecting the right to organize. They also
is determined to be desirable. recommended that all participants should agree they will not use funds

COMMENT: The Capital Region SEFA Committee recommended that received from the SEFA campaign to encourage or discourage union
the proposed regulations continue to require that an organization be in organization and agree to procedures that provide for labor peace, includ-
existence for at least three years before it is eligible to participate in SEFA. ing majority verification and neutrality in union organizing campaigns

RESPONSE: Section 335.6(b)(2)(i) changes the word “audit” to the similar to the provisions spelled out under state law for public sector and
phrase “annual financial statement filed with the department of law” and non-NLRB workplaces. 
clarifies that the IRS Form 990 not be an initial return. By requiring a Form RESPONSE: The proposed rule allows state employees to designate
990 that is not an initial return, the applicant is establishing that it has a their contributions to the charities they choose. Participating charities that
track record of public support, without adding the administrative costs of fail to address the concerns of state employees will, as a result, fail to
providing, handling, and reviewing three IRS Form 990’s. receive contributions and charities that fail to receive contributions for
COMMENTS BY UNITED WAY OF NORTHEASTERN NEW YORK three years may be removed from that campaign. The comment is ad-

The United Way of Northeastern New York is in agreement with the dressed by each state employee’s ability to contribute to only those chari-
comments submitted by Capital Region SEFA Committee. The United ties the employee chooses.
Way of Northeastern New York submitted the following additional com- COMMENT: The public employee unions recommended that the regu-
ments. lations be amended to grant state employees paid time off and include

COMMENT: The United Way of Northeastern New York recom- travel expense reimbursement for SEFA activities.
mended that proposed rules become effective for the fall 2007 campaign RESPONSE: No change was made. Paid time off is not within the
and not the fall 2006 campaign. statutory grant of authority these rules may address. Section 335.4(b)(1)

RESPONSE: After review, the implementation dates have been allows state employees serving on the Statewide SEFA Cabinet to author-
amended. ize reimbursement to Council and Cabinet members for travel expenses.
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Flexibility requires leaving the issue of reimbursement to the judgment of The changes in the DRG classification system described above (Sec-
the state employees on the Council. tion 86-1.62 of Title 10 (Health) NYCRR) cause a modification of the non-

Medicare trimpoints to reflect the redistribution of cases from the existing
DRGs to the new DRGs. These new trimpoint values are provided in
Section 86-1.63.

The changes to the DRG classification system will enable providers to
place patients in the most appropriate DRG and, therefore, they will
receive adequate reimbursement for services provided. In the aggregate,Department of Health
these changes will have a budget-neutral impact on the reimbursement
system.

The Department is statutorily required to update the grouper to be
EMERGENCY consistent with changes made to the DRG classification system used by the

Medicare prospective payment system (PPS) and to modify existing andRULE MAKING
add new DRGs to more accurately reflect patterns of health resource use.

NYS AP-DRG Patient Classification System This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt this emergency rule as a permanent rule andI.D. No. HLT-16-06-00001-E
will publish a notice of proposed rule making in the State Register at someFiling No. 397
future date. The emergency rule will expire June 26, 2006.Filing date: March 29, 2006
Text of emergency rule and any required statements and analyses mayEffective date: March 29, 2006
be obtained from: William Johnson, Department of Health, Division of

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- Legal Affairs, Office of Regulatory Reform, Corning Tower, Rm. 2415,
cedure Act, NOTICE is hereby given of the following action: Empire State Plaza, Albany, NY 12237, (518) 473-7488, fax: (518) 486-

4834, e-mail: regsqna@health.state.ny.usAction taken: Amendment of sections 86-1.62 and 86-1.63 of Title 10
NYCRR. Regulatory Impact Statement
Statutory authority: Public Health Law, section 2807-c(3) Statutory Authority:

The authority for the subject regulations is contained in sectionsFinding of necessity for emergency rule: Preservation of public health.
2803(2) and 2807(3) of the Public Health Law (PHL), which require theSpecific reasons underlying the finding of necessity: The Department
State Hospital Review and Planning Council (SHRPC), subject to thefinds that the immediate adoption of this amendment is necessary to make
approval of the Commissioner, to adopt and amend rules and regulationscurrent regulations consistent with changes made to the diagnosis related
for hospital reimbursement rates that are reasonable and adequate to meetgroup (DRG) classification system used by the Medicare prospective pay-
the costs that must be incurred by efficiently and economically operatedment system (PPS). This is required by Section 2807-c(3) of the Public
facilities. PHL section 2807-c(3) authorizes the SHRPC to adopt rulesHealth Law, which states, “The Commissioner shall establish as a basis for
subject to the Commissioner’s approval, to adjust the diagnosis relatedcase classification for case based rates of payment the same system of
groups (DRGs) or establish additional DRGs to reflect subsequent revi-diagnosis-related groups for classification of hospital discharges as estab-
sions applicable to reimbursement for discharges of Medicare beneficiarieslished for purposes of reimbursement of inpatient hospital service pursuant
or to identify medically appropriate patterns of health resource use effi-to Title XVIII of the Federal Social Security Act (Medicare) in effect on
ciently and economically provided and to subsequently amend the servicethe first day of July in the year preceding the rate period.” Additionally,
intensity weights (SIWs) and trimpoints for each DRG.such amendments modify existing DRGs and add new DRGs to reflect

Legislative Objectives:medically appropriate patterns of health resource use. The current service
The Legislature sought to have the DRGs used in the hospital reim-intensity weights (SIWs) and trimpoints are also updated to be consistent

bursement methodology be consistent with those used in Medicare reim-with the proposed DRG modifications. 
bursement and reflect medically appropriate, efficient and economic pat-The SIWs and non-Medicare trimpoints are an integral part of the 2006
terns of health resource use and services.hospital Medicaid and like payor inpatient rates. The amendments provide

Needs and Benefits:payors of inpatient hospital services with the new values used to determine
the correct case based payment for each DRG for each hospital so hospital The proposed amendments to sections 86-1.62 and 86-1.63 of Title 10
claims can be submitted and paid in a timely manner. Additionally, the (Health) of the Official Compilation of Codes, Rules and Regulations of
Legislature sought to have the DRGs used in the hospital reimbursement the State of New York are intended to make current regulations consistent
methodology be consistent with those used in Medicare reimbursement with changes made to the diagnosis related group (DRG) classification
and reflect medically appropriate, efficient and economic patterns of system used by the Medicare prospective payment system (PPS) and to
health use and services. Such requirements warrant adoption of these modify existing and add new DRGs to reflect medically appropriate pat-
amendments as soon as practicable. terns of health resource use. The current service intensity weights (SIWs)

and trimpoints are also updated to be consistent with the proposed DRGSubject: NYS AP-DRGs, service intensity weights and group average
modifications.arithmetic inlier lengths of stay.

The SIWs and non-Medicare trimpoints are an integral part of the 2006Purpose: To update the NYS AP-DRG patient classification system to be
hospital Medicaid and like payor inpatient rates. The Department makesconsistent with changes made to the DRG classification system used by the
changes to the grouper used to assign inpatient cases to the appropriateMedicare prospective payment system (PPS); to modify existing; and add
DRG. As part of this process, the Department may make modifications,new DRGs to more accurately reflect pattern of health resource use.
revisions and create new DRGs that reflect the current resources consumedSubstance of emergency rule: 86-1.62 - Service Intensity Weights and
by inpatients. After the grouper is modified, the SIWs and trimpoints mustGroup Average Arithmetic Inlier Lengths of Stay
be recalculated consistent with the newly created and updated list ofThe proposed amendments of section 86-1.62 of Title 10 (Health)
DRGs, thus creating new values for the SIWs and trimpoints in sectionsNYCRR are intended to change the diagnosis related group (DRG) classi-
86-1.62 and 86-1.63. Additionally, the amendments provide payors offication system for inpatient hospital services and the corresponding ser-
inpatient hospital services with the new values used to determine thevice intensity weight (SIWs) and group average arithmetic inlier length of
correct case base payment for each DRG so hospital claims can be submit-stay (LOS) for each DRG.
ted and paid in a timely manner.The DRG classification system used in the hospital case payment

Costs:system is updated to incorporate those changes made by Medicare for use
Costs to State Government:in the prospective payment system and additional changes to identify
The proposed regulations do not impact the cost base upon whichmedically appropriate patterns of health resource use for services that are

payments are made. Therefore, costs to the State are not expected toefficiently and economically provided. The SIWs were revised accord-
markedly change as a result of these amendments. ingly to reflect the costs of the redistributed cases.

Costs of Local Government:86-1.63 - Non-Medicare Trimpoints
No increase in costs to local governments is anticipated as a result ofThe proposed amendments of section 86-1.63 of Title 10 (Health)

these amendments.NYCRR are intended to change the non-Medicare trimpoints used to
determine the outlier days in the hospital case based payment system. Costs to Private Regulated Parties:
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In the aggregate, there will be no increases or decreases in hospital The proposed amendments will be applied to all general hospitals. The
revenues as a result of these amendments. Changes to the DRG classifica- Department of Health considered approaches specified in section 202-b(1)
tion system will cause a realignment of cases among the DRGs. Those of the State Administrative Procedure Act in drafting the proposed amend-
cases that require more intensive provision of care will realize an increase ments and rejected them as inappropriate given the reimbursement system
in the SIW (and reimbursement) for that DRG. The removal of such cases mandated in statute.
from the DRG to which they were previously assigned will decrease the Small Business and Local Government Participation
SIW (and reimbursement) for that DRG. Therefore, revenues will shift Local governments and small businesses were given notice of this
among individual hospitals depending upon the diagnosis of and proce- proposal by its inclusion in the agenda of the Fiscal Policy Committee of
dures performed on the patients they treat. The extent of the shift in the State Hospital Review and Planning Council for its November 17, 2005
revenues cannot be determined because it will depend upon future patient meeting. That agenda is mailed to general hospitals qualifying as small
services. businesses, providers, members of the Fiscal Policy Committee, the New

York State Legislature and representatives of the hospital associations,Costs to the Department of Health:
among others. The associations are member organizations that representThere will be no additional costs to the Department of Health as a result
the interests and concerns of hospitals across New York State, includingof these amendments.
small businesses and local governments. This outreach resulted in theLocal Government Mandates:
Department of Health receiving comments and suggestions related toThis regulation affects the costs to counties and New York City for
additional changes that industry representatives recommended be imple-services provided to Medicaid beneficiaries as described above. It imposes
mented. Based on this feedback, the Department did make additionalno program, service, duty or other responsibility upon any county, city,
changes to the service intensity weights to incorporate several of thesetown, village, school district, fire district or other special district.
comments and suggestions.Paperwork:
Rural Area Flexibility AnalysisThere is no additional paperwork required of providers as a result of
Effect on Rural Areasthese amendments.

Rural areas are defined as counties with a population less than 200,000Duplication:
and, for counties with a population greater than 200,000, includes townsThese regulations do not duplicate existing State and Federal regula-
with population densities of 150 persons or less per square mile. Thetions.
following 44 counties have a population less than 200,000:Alternatives:

Based upon suggestions/recommendations received from hospital in-
Allegany Hamilton Schenectadydustry representatives, the Department has included adjustments that pro-

Cattaraugus Herkimer Schoharievide more appropriate recognition of the costs related to new medical
Cayuga Jefferson Schuylertechnologies. No other significant alternatives were considered.

Chautauqua Lewis SenecaFederal Standards:
Chemung Livingston SteubenThe proposed rule does not exceed any minimum standards of the
Chenango Madison Sullivanfederal government for the same or similar subject areas.

Clinton Montgomery TiogaCompliance Schedule:
Columbia Ontario TompkinsThe proposed rule establishes rates of payment as of January 1, 2006;
Cortland Orleans Ulsterthere is no period of time necessary for regulated parties to achieve compli-
Delaware Oswego Warrenance.

Essex Otsego WashingtonContact person:
Franklin Putnam WayneWilliam Johnson, Department of Health, Division of Legal Affairs, Fulton Rensselaer WyomingOffice of Regulatory Reform, Corning Tower, Rm. 2415, Empire State Genesee St. Lawrence YatesPlaza, Albany, NY 12237, (518) 473-7488, fax: (518) 486-4834, e-mail: Greene Saratogaregsqna@health.state.ny.us The following 9 counties have certain townships with population den-Comments submitted to Department personnel other than this contact sities of 150 persons or less per square mile:person may not be included in any assessment of public comment issued

for this regulation. Albany Erie Oneida
Regulatory Flexibility Analysis Broome Monroe Onondaga
Effect on Small Business and Local Governments Dutchess Niagara Orange

For the purpose of this regulatory flexibility analysis, small businesses Compliance Requirements
were considered to be general hospitals with 100 or fewer full time No new reporting, recordkeeping, or other compliance requirements
equivalents. Based on recent financial and statistical data extracted from are being imposed as a result of this proposal.
the Institutional Cost Report, seven hospitals were identified as employing Professional Services
fewer than 100 employees. No new additional professional services are required in order for prov-

Compliance Requirements iders in rural areas to comply with the proposed amendments.
No new reporting, recordkeeping or other compliance requirements are Compliance Costs

being imposed as a result of this rule. No initial capital costs will be imposed as a result of this rule, nor will
Professional Services there be an annual cost of compliance. In the aggregate, as a result of these
No new or additional professional services are required in order to amendments, there will be no increases or decreases in hospitals’ revenues.

comply with the proposed amendments. Revenues will shift among individual hospitals depending upon the diag-
Economic and Technological Feasibility noses of and approved procedures performed on the patients they treat.
Small businesses will be able to comply with the economic and techno- Minimizing Adverse Impact

logical aspects of this rule. The proposed amendments are intended to The proposed amendments will be applied to all general hospitals. The
make current regulations consistent with changes made to the DRG classi- Department of Health considered the approaches specified in section 202-
fication system used by the Medicare prospective payment system (PPS), bb(2) of the State Administrative Procedure Act in drafting the proposed
and add new, delete or redefine existing DRGs to reflect medically appro- amendments and rejected them as inappropriate given the reimbursement
priate patterns of health resource use. The current SIWs and trimpoints are system mandated in statute.
also updated to be consistent with the proposed DRG modifications. Opportunity for Rural Area Participation

Compliance Costs Rural areas were given notice of this proposal by its inclusion in the
No initial capital costs will be imposed as a result of this rule, nor will agenda of the Fiscal Policy Committee of the State Hospital Review and

there be an annual cost of compliance. In the aggregate, as a result of these Planning Council for its November 17, 2005, meeting. That agenda is
amendments, there will be no anticipated increases or decreases in hospi- mailed to members of the Fiscal Policy Committee, the New York State
tals’ revenues in the aggregate. Revenues will shift among individual Legislature and representatives of the hospital associations, among others.
hospitals depending upon the diagnoses of and procedures performed on The associations are member organizations, which represent the needs and
the patients they treat and the extent to which they would be classified into concerns of providers across New York State, including rural areas. The
the modified diagnosis related groups. amendment was described at meetings of the Fiscal Policy Committee

Minimizing Adverse Impact prior to the filing of the notice of proposed rule making.
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This outreach resulted in the Department of Health receiving com- following services shall not constitute threshold visits: pharmacy, nutri-
ments and suggestions related to additional changes that industry repre- tion, medical social services with the exception of clinical social services
sentatives recommended be implemented. Based on this feedback, the in FQHC clinics as defined in paragraph (g) of this section, respiratory
Department did make additional changes to the service intensity weights to therapy, recreation therapy. Offsite services are medical services provided
incorporate several of these comments and suggestions. by a facility’s clinic staff at locations other than those operated by and

under the licensure of the facility.Job Impact Statement
(d) A procedure shall include the total service, including the initialA Job Impact Statement is not required pursuant to Section 201-a(2)(a) of

visit, preparatory visits, the actual procedure and follow-up visits related tothe State Administrative Procedure Act. It is apparent, from the nature and
the procedure. All visits related to a procedure, regardless of number, shallpurpose of the proposed rule, that it will not have a substantial adverse
be part of one procedure and shall not be reported as a threshold visit.impact on jobs or employment opportunities. The proposed regulations

update the diagnosis related group (DRG) classification system for inpa- (e) Rates for separate components of a procedure may be established
tient hospital services and the corresponding service intensity weights and when patients are unable to utilize all of the services covered by a proce-
length of stay standards for each DRG. This classification system, which dure rate. No separate component rates shall be established unless the
has been in effect since 1988 in New York State, is utilized to reimburse facility includes in its annual financial and statistical reports the statistical
hospitals for inpatient services rendered to Medicaid beneficiaries. Since and cost apportionments necessary to determine the component rates.
this is merely an update, the proposed regulations have no implications for (f) Ordered ambulatory services may be covered and reimbursed on a
job opportunities. fee-for-service basis in accordance with the State medical fee schedule.

Ordered ambulatory services are specific services provided to nonregis-
EMERGENCY tered clinic patients at the facility, upon the order and referral of a physi-

cian, physician’s assistant, dentist or podiatrist who is not employed by orRULE MAKING
under contract with the clinic, to test, diagnose or treat the patient. Ordered
ambulatory services include laboratory services, diagnostic radiology ser-FQHC Psychotherapy and Offsite Services
vices, pharmacy services, ultrasound services, rehabilitation therapy, diag-I.D. No. HLT-16-06-00002-E
nostic services and psychological evaluation services.Filing No. 398

(g) For purposes of this section clinical social services are defined asFiling date: March 29, 2006
individual psychotherapy services provided in a Federally QualifiedEffective date: March 29, 2006
Health Center, by a licensed clinical social worker or by a licensed master
social worker who is working in a clinic under qualifying supervision inPURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
pursuit of licensed clinical social worker status by the New York Statecedure Act, NOTICE is hereby given of the following action:
Education Department. Action taken: Amendment of section 86-4.9 of Title 10 NYCRR.

(h) Clinical group psychotherapy services provided in a FederallyStatutory authority: Public Health Law, section 201.1(v)
Qualified Health Center, are defined as services performed by a clinicianFinding of necessity for emergency rule: Preservation of general wel-
qualified as in (g) of this section, or by a licensed psychiatrist or psycholo-fare.
gist to groups of patients ranging in size from two to eight patients.

Specific reasons underlying the finding of necessity: The amendment to Clinical group psychotherapy shall not include case management services.
10 NYCRR 86-4.9 will permit Medicaid billing for individual psychother- Reimbursement for these services shall be made on the basis of a FQHC
apy services provided by certified social workers in article 28 Federally group rate which will be calculated by the Department for this specific
Qualified Health Centers (FQHCs). In conjunction with this change, DOH purpose, payable for each individual up to the limits set forth herein, using
is also amending regulations to prohibit Article 28 clinics from billing for elements of the Relative Based Relative Value System (RBRVS) promul-
group visits and to prohibit such services from being provided by part-time gated by the Centers For Medicare And Medicaid Services (CMS), and
clinics. approved by the State Division of Budget. Psychotherapy, including

Based upon the Department’s interpretation of 10 NYCRR 86-4.9(c), clinical social services and clinical group psychotherapy services, may not
social work services have not been considered billable threshold visits in exceed 15 percent of a clinic’s total annual threshold visits. 
article 28 clinic settings despite the fact that certified social workers have (i) Federally Qualified Health Centers will be reimbursed for the
been an integral part of the mental health delivery system in community provision of offsite primary care services to existing FQHC patients in
health centers. New federal statute and regulation require States to provide need of professional services available at the FQHC, but, due to the
and pay for each FQHC’s baseline costs, which include costs which are individual’s medical condition, is unable to receive the services on the
reasonable and related to the cost of furnishing such services. Reimburse- premises of the center.
ment for individual psychotherapy services provided by certified social

(1) FQHC offsite services must: workers in the FQHC setting is specifically mandated by federal law.
(i) consist of services normally rendered at the FQHC site.Failure to comply with these mandates could lead to federal sanctions and
(ii) be rendered to an FQHC patient with a pre-existing relation-the loss of federal dollars. Additionally, allowing Medicaid reimbursement

ship with the FQHC (i.e., the patient was previously registered as a patientfor clinical social worker services is expected to increase access to needed
with the FQHC) in order to allow the FQHC to render continuous caremental health services.
when their patient is too ill to receive on-site services, and only to patientsSubject: Payment for FQHC psychotherapy and offsite services.
expected to recover and return to become an on-site patient again. Off-sitePurpose: To permit psychotherapy by certified social workers a billable services may not be billed for patients whose health status is expected toservice under certain circumstances. permanently preclude return to on-site status.

Text of emergency rule: Section 86-4.9 is amended to read as follows: (iii) be rendered only for the duration of the limiting illness, with
86-4.9 Units of service. (a) The unit of service used to establish rates of the intent that the patient return to regular treatment as an on-site patient

payment shall be the threshold visit, except for dialysis, abortion, steriliza- as soon as their medical condition allows.
tion services and free-standing ambulatory surgery, for which rates of

(iv) be an individual medical service rendered to an FQHC pa-payment shall be established for each procedure. For methadone mainte-
tient by a physician, physician assistant, midwife or nurse practitioner.nance treatment services, the rate of payment shall be established on a

(v) not be rendered in a nursing facility or long term care facility,fixed weekly basis per recipient.
to any patient expected to remain a patient in that facility or at that level of(b) A threshold visit, including all part-time clinic visits, shall occur
care. each time a patient crosses the threshold of a facility to receive medical

(vi) not be billed in conjunction with any other professional fee forcare without regard to the number of services provided during that visit.
that service, or on the same day as a threshold visit.Only one threshold visit per patient per day shall be allowable for reim-

(2) Reimbursement for these services shall be made on the basis ofbursement purposes, except for transfusion services to hemophiliacs, in
an FQHC offsite professional rate, which will be calculated by the Depart-which case each transfusion visit shall constitute an allowable threshold
ment using elements of the Relative Based Relative Value System (RBRVS)visit.
promulgated by the Centers For Medicare And Medicaid Services (CMS)(c) Offsite services and group services, (except in relation to Federally
and approved by the State Division of Budget.Qualified Health Center (FQHC) clinics, as defined in paragraph (h) of

this section), visits related to the provision of offsite services, visits for This notice is intended to serve only as a notice of emergency adoption.
ordered ambulatory services, and patient visits solely for the purpose of the This agency intends to adopt this emergency rule as a permanent rule and
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will publish a notice of proposed rule making in the State Register at some These changes are being made in order to comply with Federal require-
future date. The emergency rule will expire June 26, 2006. ments.
Text of emergency rule and any required statements and analyses may

Pricing & Volume Cost Estimatesbe obtained from: William Johnson, Department of Health, Division of
DataLegal Affairs, Office of Regulatory Reform, Corning Tower, Rm. 2415,

Downstate Upstate Statewide
Empire State Plaza, Albany, NY 12237, (518) 473-7488, fax: (518) 486- Average
4834, e-mail: regsqna@health.state.ny.us Offsite Visits Offsite Visits

Subsequent $62.73 $55.19 $58.96 $1,117,212Regulatory Impact Statement
Hospital CareStatutory Authority:
Psychotherapy Group TherapyThe authority for the promulgation of these regulations is contained in
Servicessection 2803(2)(a) of the Public Health Law which authorizes the State
Group $34.86 $30.81 $32.84 $6,222,733Hospital Review and Planning Council to adopt and amend rules and Psychotherapy

regulations, subject to the approval of the Commissioner. Section 702 of 2004 FQHC Visit 1,894,864
the Medicare, Medicaid, and SCHIP Benefits Improvement and Protection Volume
Act (BIPA) of 2000 made changes to the Social Security Act affecting how Total

Volume Increase $7,339,945prices are set for Federally Qualified Health Centers and rural health
Assumptionscenters. Section 1902(a)(10) of the federal Social Security Act and
Group Therapy Increase = 10%1905(a)(2) of the Social Security Act require the State to cover the services

Increase 2004of Federally Qualified Health Centers. Additionally, section 1861(aa) of
FQHC Volume.the Social Security Act defines the services that a Federally Qualified

Off-site Visit Increase = 1%Health Center provides, including the services of a clinical social worker. Increase
Legislative Objective: Over 2004 FQHC
The regulatory objective of this authority is to bring the State into Volume

compliance with Federal Law regarding payments to Federally Qualified Cost to the Department of Health:
Health Centers (FQHCs). Based on the Federal Medicare, Medicaid, and This represents a permanent filing of regulations already in effect.
SCHIP Benefits Improvement and Protection Act (BIPA) of 2000 we will There will be no additional costs to the Department.
allow payments for group psychotherapy provided by social workers and Local Government Mandates:
limited off-site services at special rates developed for these services. Indi- This amendment will not impose any program service, duty or respon-
vidual psychotherapy remains allowed at the threshold visit rate. sibility upon any county, city, town, village school district, fire district or

This amendment will allow individual psychotherapy by licensed other special district.
clinical social workers (LCSWs) as a billable visit in FQHCs under the Paperwork:
following circumstances: This amendment will increase the paperwork for providers only to the

• Services are provided by a licensed clinical social worker or by a extent that providers will bill for social work services.
licensed master social worker who is working in a clinic under Duplication:
qualifying supervision in pursuit of licensed clinical social worker This regulation does not duplicate, overlap or conflict with any other
status. state or federal law or regulations.

• Psychotherapy services only will be permitted, not case manage- Alternatives:
ment and related services. Recent changes to federal law make it clear that states must reimburse

Group psychotherapy as a clinical social service will be allowed in FQHCs under Medicaid for off-site primary care services and the services
FQHCs in accordance with the following: of certified social workers for both individual and group psychotherapy. In

• Services are provided to a group of patients by a licensed clinical light of this federal requirement, no alternatives were considered.
social worker, or by a licensed master social worker who is working Federal Standards:
in a clinic under qualifying supervision in pursuit of licensed clinical This amendment does not exceed any minimum standards of the fed-
social worker status or a licensed psychiatrist or psychologist. eral government for the same or similar subject areas.

• Payment will be made on the basis of a FQHC group rate. Compliance Schedule:
• Payment will only be made for services that occur in FQHCs. The proposed amendment will become effective upon filing with the
Payment for individual or group psychotherapy will not be allowed for Secretary of State.

services rendered off-site. Regulatory Flexibility Analysis
Both individual and group psychotherapy in FQHCs is limited to a total Effect on Small Businesses and Local Governments:

of 15 percent of all billings. No impact on small businesses or local governments is expected.
Off-site primary care services by FQHCs will be reimbursable under Compliance Requirements:

the following provisions: This amendment does not impose new reporting, recordkeeping or
• Individuals given care must be existing FQHC patients who are other compliance requirements on small businesses or local governments.

temporarily unable to receive services on-site due to their medical Professional Services:
condition but are expected to return to the FQHC as an on-site No new professional services are required as a result of this proposed
patient. action. These changes will bring our regulations into compliance with the

• Services must be rendered by a physician, physician assistant, mid- State Education Department’s (SED) new standards for social worker
wife or nurse practitioner and reimbursed at the FQHC offsite pro- licensure.  
fessional rate. Compliance Costs:

• Services are not billable with any other professional fee for that This amendment does not impose new reporting, recordkeeping or
service or on the same day as a threshold visit. other compliance requirements on small businesses or local governments.

Needs and Benefits: Economic and Technological Feasibility:
Recent Federal changes related to Medicaid reimbursement for FQHCs DOH staff has had conversations with the National Association of

mandate that group psychotherapy services provided by a social worker Social Workers (NASW), UCP, and CHCANYS concerning the interpre-
and off-site primary care services be considered a billable service. tation of the current regulation as well as proposed changes to the existing

This approach will ensure access to social work services in the most regulation. Although some systems changes will be necessary to ensure
underserved areas and increase consistency with the policies of other state that payment is made only to FQHCs, the proposed regulation will not
agencies. change the way providers bill for services, and thus there should be no

Costs: concern about technical difficulties associated with compliance.
Costs for the Implementation of, and Continuing Compliance with this Minimizing Adverse Impact: 

Regulation to Regulated Entity: There is no adverse impact.
We estimate this change will increase Medicaid costs by about 7.4 Opportunity for Small Business Participation:

million dollars gross, annually. Of this amount, about 1.2 million dollars is Participation is open to any FQHC that is certified under Article 28 of
attributable to allowing FQHCs to bill for limited off-site visits. 6.2 million the Public Health Law, regardless of size, to provide individual psycho-
dollars is attributable to allowing FQHCs to bill for group therapy services. therapy services by certified social workers. Any FQHC, regardless of
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size, may participate in providing off-site primary care services as well as Text of proposed rule: Part 15 and Appendix 1 of 14 NYCRR are
on-site group psychotherapy services by certified social workers, a li- repealed.
censed psychiatrist or psychologist. Text of proposed rule and any required statements and analyses may

be obtained from: Barbara Brundage, Director, Regulatory Affairs Unit,Rural Area Flexibility Analysis
Office of Mental Retardation and Developmental Disabilities, 44 HollandTypes and Estimated Number of Rural Areas:
Ave., Albany, NY 12229, (518) 474-1830; e-mail: barbara. brun-This rule will apply to all Article 28 clinic sites in New York that have
dage@omr.state.ny.usbeen designated by the Centers for Medicare and Medicaid Services
Data, views or arguments may be submitted to: Same as above.(CMS) as Federally Qualified Health Centers. These businesses are lo-

cated in rural, as well as suburban and metropolitan areas of the State. Public comment will be received until: 45 days after publication of this
Reporting, Recordkeeping and Other Compliance Requirements and notice.

Professional Services: Additional matter required by statute: Pursuant to the requirements of
No new reporting, recordkeeping or other compliance requirements the State Environmental Quality Review Act (SEQRA) and in accordance

and professional are needed in a rural area to comply with the proposed with 14 NYCRR Part 622, OMRDD has on file a negative declaration with
rule. respect to this action. Thus, consistent with the requirements of 6 NYCRR

Compliance Costs: Part 617, OMRDD, as lead agency, has determined that the action de-
There are no direct costs associated with compliance. scribed herein will not have a significant effect on the environment, and an
Minimizing Adverse Impact: environmental impact statement will not be prepared.
There is no adverse impact. Regulatory Impact Statement
Opportunity for Rural Area Participation: 1. Statutory Authority:
The Department has had conversations with the National Association a. The New York State Office of Mental Retardation and Developmen-

of Social Workers Association (NASW), UCP, and CHCANYS to discuss tal Disabilities’ (OMRDD) statutory responsibility to assure and en-
Medicaid reimbursement for social work services and the impact of this courage the development of programs and services in the area of care,
new rule on their constituents. These groups and associations represent treatment, rehabilitation, education and training of persons with mental
social workers and clinic providers from across the State, including rural retardation and developmental disabilities, as stated in the New York State
areas. Mental Hygiene law Section 13.07.

b. OMRDD’s authority to adopt rules and regulations necessary andJob Impact Statement
proper to implement any matter under its jurisdiction as stated in the NewNature of Impact: 
York State Mental Hygiene Law Section 13.09(b).It is not anticipated that there will be any impact of this rule on jobs or

c. Section 16.00 of the Mental Hygiene Law grants the commissioneremployment opportunities.
the authority to adopt and promulgate any regulation reasonably necessaryCategories and Numbers Affected:
to implement and effectively exercise the powers and perform duties setThere are almost 1000 Article 28 clinics of which approximately 58 are
forth in article 16 of the Mental Hygiene Law, which are necessary toFQHCs, FQHC look-alikes, and rural health clinics.
maintain the consistent high quality of services provided within the State toRegions of Adverse Impact:
its citizens with mental retardation or developmental disabilities.This rule will affect all regions within the State and businesses out of

2. Legislative Objectives: The proposed repeal of this section willNew York State that are enrolled in the Medicaid Program as an Article 28
further the legislative objectives embodied in Sections 13.07, 13.09(b), andclinic and that has been designated by the Centers for Medicare and
16.00 of the Mental Hygiene Law by the deletion of outdated, antiquatedMedicaid Services (CMS)as a Federally Qualified Health Center.
regulations. Minimizing Adverse Impact:

3. Needs and Benefits:The Department is required by federal rules to reimburse FQHCs for
a. The vast majority of the provisions of Part 15 are unnecessarythe provision of primary care services, including clinical social work

because of the promulgation of similar or more stringent regulatory re-services, based upon the Center’s reasonable costs for delivering covered
quirements by the Federal government, such as in regulations governingservices.
Intermediate Care Facilities, and regulations promulgated by OMRDD, theSelf-Employment Opportunities:
Office of Mental Health (OMH) or the Office of Alcoholism and Sub-The rule is expected to have no impact on self-employment opportuni-
stance Abuse Services (OASAS) elsewhere in Title 14 of NYCRR. Otherties since the change affects only services provided in a clinic setting. 
portions of Part 15 merely restate provisions of Article 15 of the Mental
Hygiene Law. 

For example 14 NYCRR subdivision 15.2(a) states, “Admission and
treatment procedures must be designed to minimize the perception of
being estranged from the rest of the community, to eliminate any deperson-
alizing or degrading procedures, and to maximize the patient’s self-esteem.Office of Mental Retardation This would include, but not be limited to, patients maintaining possession
of their own clothing and personal belongings unless contraindicated forand Developmental Disabilities health and safety purposes.” This topic is addressed in Section 633.4 of the
same Title by detailing the rights and responsibilities of persons receiving
services. Federal government regulations governing Intermediate Care
Facilities also address these patient protections in 42 CFR 483.420(a)(9)PROPOSED RULE MAKING
and 42 CFR 483.420(a)(12). Lastly Mental Hygiene Law addresses similarNO HEARING(S) SCHEDULED topics in Section 33.02 and Section 33.07. 

The repeal of these provisions will simplify OMRDD’s regulations toAdmission and Retention Standards
avoid inconsistencies and confusion due to the same or similar require-

I.D. No. MRD-16-06-00020-P ments appearing in multiple places. The remaining provisions reference
the use of outdated or non-existent documents or are unnecessarily specificPURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
or cumbersome.cedure Act, NOTICE is hereby given of the following proposed rule:

b. The forms in Appendix 1 are also outdated in their use of terminol-Proposed action: Repeal of Part 15 and Appendix 1 of Title 14 NYCRR. ogy and dates and may not reflect current service environments. With the
Statutory authority: Mental Hygiene Law, sections 13.07, 13.09(b) and repeal of the requirements, facilities may choose to continue to utilize the
16.00 old forms or new forms may be developed to address current facility and
Subject: Repeal of the admission and retention standards governing re- consumer needs. Facilities may also explore alternative methods of docu-
sidents of hospitals, schools and alcoholism facilities and the correspond- mentation, including the use of electronic recordkeeping. The repeal of the
ing forms. mandate will allow for greater flexibility in the future as needs change;

forms may be further modified without seeking a regulatory change andPurpose: To repeal outdated, antiquated regulations and forms concern-
facility specific forms may be designed to best meet user needs. ing the admission and retention of individuals residing in hospitals (e.g.,

psychiatric centers), schools (e.g., developmental centers) and alcoholism If there is adequate demand, OMRDD will consider producing a re-
facilities as defined in the Mental Hygiene Law. vised set of forms which would be made available to facilities.
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c. OMH and OASAS also support the repeal of Part 15 and Appendix 1. jobs and/or employment opportunities. The finding is based on the fact that
the proposed repeal is the deletion of outdated, antiquated regulations and4. Costs:
forms. The proposed repeal will not have any effect on jobs or employmenta. The repeal will have no fiscal effects on the agency, the state or local
opportunities in New York State.governments.

b. The repeal will have no fiscal effect on private regulated parties.
5. Local Government Mandates: There are no new requirements im-

posed by the repeal of the section or appendix on any county, city, town,
village; or school, fire, or other special district.

6. Paperwork: The repeal of the forms in Appendix 1 may actually
decrease paperwork, as facilities may be able to streamline or consolidate Power Authority of the State of
forms. If replacement forms are developed, the time to complete forms New Yorkmay be reduced as the forms would be less confusing and better reflect
current terminology and consumer situations at particular facilities. Forms
may also be adapted to solicit information necessary to satisfy other
systemic needs. PROPOSED RULE MAKING

7. Duplication: Subsequent to the original adoption of Part 15, both the
 HEARING(S) SCHEDULEDFederal government and state government have promulgated similar or

more stringent regulatory requirements. This repeal removes duplicate
State Environmental Quality Review Actrequirements. 
I.D. No. PAS-16-06-00008-P8. Alternatives: OMRDD could leave the old, outdated regulation in

effect. However, OMRDD considers its repeal to be a preferable option.
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-As stated, the vast majority of the provisions of Part 15 are no longer
cedure Act, NOTICE is hereby given of the following proposed rule:necessary because of the promulgation of similar or more stringent regula-
Proposed action: Amendment of Part 461 of Title 21 NYCRR.tory requirements by the Federal government, OMH, OMRDD or OASAS.
Statutory authority: Environmental Conservation Law, section 8-0113;Other portions of Part 15 merely restate provisions of Article 15 of the
Public Authorities Law, section 1004Mental Hygiene Law. The remaining provisions reference the use of out-
Subject: State Environmental Quality Review Act (SEQRA).dated documents or are unnecessarily specific. Consistent with the mission

of the Governor’s Office of Regulatory Reform, the repeal of Part 15 and Purpose: To update and clarify the Power Authority’s SEQRA rules.
Appendix 1 reduces unnecessary procedures and paperwork requirements. Public hearing(s) will be held at: 10:30 a.m., June 6, 2006, at Power

OMRDD reviewed the forms in Appendix 1 and determined that they Authority’s New York City Office, 501 Seventh Ave., 9th Fl., New York,
are outdated and no longer reflect current service environments. OMRDD NY.
considered revising the forms. However because there is no need for a Accessibility: All public hearings have been scheduled at places reasona-
universal format the preferred option is to give facilities the opportunity to bly accessible to persons with a mobility impairment.
continue to utilize the old forms or to develop new forms to better address Interpreter Service: Interpreter services will be made available to deaf
facility or consumer needs.  persons, at no charge, upon written request submitted within reasonable

9. Federal Standards: The repeal of Part 15 and Appendix 1 will not time prior to the scheduled public hearing. The written request must be
exceed any minimum standard set by the federal government. addressed to the agency representative designated in the paragraph below.

10. Compliance Schedule: OMRDD expects to adopt the repeal as soon Text of proposed rule: Section 461.2 is added to read as follows:
as possible within the time frames mandated by the State Administrative §  461.2 Severability
Procedure Act. If any provision of this Part or its application to any person or circum-
Regulatory Flexibility Analysis stance is determined to be contrary to law by a court of competent jurisdic-

A Regulatory Flexibility Analysis for the proposed repeal has not been tion, such determination shall not affect or impair the validity of the other
submitted. OMRDD has determined that the repeal will not impose any provisions of this part or the application thereof to other persons or
adverse economic impact or reporting, recordkeeping or other compliance circumstances.
requirements on small businesses or local governments. The finding is Subdivision (g) of Section 461.3 is amended to read as follows:
based on the fact that the proposed repeal is the deletion of outdated, (g) Director means the Power Authority’s [Director of the Environ-
antiquated regulations and forms. The majority of the provisions of Part 15 mental Division, and is the individual responsible for the preparation and
are addressed elsewhere in Title 14 of NYCRR, Article 15 of the Mental review of environmental determinations to assure compliance with this
Hygiene Law or in Federal regulations. Therefore the repeal of Part 15 will Part] Vice President of Environmental Management or such other person
not adversely impact affected facilities. The remaining provisions are succeeding to the powers and duties of such office under a different title
unnecessarily specific and as such the deletion will lessen the burden on and, in any case, the officer or employee validly exercising such powers
facilities. and duties in an acting or permanent capacity. 

The repeal of Appendix 1 would eliminate the requirement that facili- Subdivision (t) of Section 461.3 is amended to read as follows:
ties use outdated forms which may or may not meet their current needs. Type II action means an action or class of actions that is not a Type I
Facilities would have the option of using current forms or using other action and is listed in sections 461.7 and 461.17 of this Part. Notwithstand-
documents which may better meet their needs. ing the foregoing, no action having a significant impact on the environ-
Rural Area Flexibility Analysis ment, as determined pursuant to section 461.18 of this Part or defined as a

A Rural Area Flexibility Analysis for the proposed repeal is not being “Type I Action” pursuant to regulations implementing SEQRA adopted by
submitted because the repeal will not impose any adverse economic impact the New York State Department of Environmental Conservation shall
on rural areas or on reporting, recordkeeping or other compliance require- constitute a Type II action hereunder. 
ments on public or private entities in rural areas. The finding is based on Subdivisions (a) and (b) of Section 461.4 are amended to read as
the fact that the proposed repeal is the deletion of outdated, antiquated follows:
regulations and forms. The majority of the provisions of Part 15 are (a) If the [activity] action is a Type I or unlisted action, the director
addressed elsewhere in Title 14 of NYCRR, Article 15 of the Mental shall determine if other agencies [are involved] qualify as involved agen-
Hygiene Law or in Federal regulations. Therefore the repeal of Part 15 will cies. 
not adversely impact affected facilities. The remaining provisions are (b) Where it is determined that other agencies are involved [and the
unnecessarily specific and as such the deletion will lessen the burden on activity is a Type I action], the director shall mail the EAF, with Part 1
facilities. thereof completed, and a copy of an application, if applicable, to the

The repeal of Appendix 1 would eliminate the requirement that facili- involved agencies, notifying them that, within 30 calendar days of the date
ties use outdated forms which may or may not meet their current needs. the EAF was mailed to them, a lead agency must be designated by agree-
Facilities would have the option of using current forms or using other ment among them. If no lead agency is agreed upon within the 30-day
documents which may better meet their needs. period, the Power Authority, pursuant to [6 NYCRR 617.6(e)] 6 NYCRR
Job Impact Statement 617.6(b)(5)(i), may request by certified mail or other form of receipted
A JIS for the proposed repeal was not submitted because it is apparent delivery  the commissioner of the New York State Department of Environ-
from the nature and purpose of the repeal that there will be no impact on mental Conservation to designate a lead agency.
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Paragraphs (5) and (8) of subdivision (b) of Section 461.6 are amended (as) The replacement, restoration, rehabilitation, reconstruction, reno-
to read as follows: vation, demolition and removal of small existing items of equipment,

structures or facilities, where the structure or facility to be modified or(5) any nonagricultural use occurring wholly or partially within an
replaced will have substantially the same purpose and capacity as thatagricultural district (certified pursuant to the Agriculture and Markets
replaced. Structures and facilities include, but are not limited to, thoseLaw, article [25, section 303] 25-AA, sections 303 and 304) which exceeds
itemized under subdivision (ar) of this section. The activities described10 percent of any threshold established in this section;
above in this category shall be limited to those having an estimated cost of(8) any action which exceeds the locally established thresholds or, if
$500,000 or less, or which will have an interior area of not more thanno such thresholds are established, any action which takes place wholly or
10,000 square feet and not involve a total land area of more than two acres.partially within, or substantially contiguous to, any critical environmental
Actions within this class are categorically exempt, as noted in subdivisionarea designated by a local agency pursuant to 6 NYCRR [617.4] 617.14.
(ar), except where substantially less harmful equipment having similarParagraph (9) of subdivision (d) of Section 461.9 is amended to read as
performance is available or where substantial noise, air, water or otherfollows:
pollution or the release of substantial waste products is likely to result from(9) a discussion of the effects of the proposed action on the use and
the reconstruction or replacement projects.conservation of energy, where applicable and significant, provided that in

Paragraphs (4) and (8) of subdivision (au) of Section 461.17 arethe case of an electric generating facility, the statement shall include a
amended to read as follows:demonstration that the facility will satisfy electric generating capacity

(4) forest management practice, including construction, maintenanceneeds or other electric system needs in a manner reasonably consistent
and repair of facilities or structures and silvicultural activities in compli-with the most recent state energy plan;
ance with [the Forest Road Construction Handbook (1973) and the TimberNew paragraphs (10) and (11) are added to subdivision (d) of Section
Harvesting Guidelines for New York (1975), or practice approved by the461.9 as follows:
Public Service Commission] applicable rules and guidelines; (10) a discussion of the effects of the proposed action on solid waste

(8) ground application of registered pesticides, on an individual treemanagement where applicable and significant; 
basis for the [suppression of forest] control of pests on Power Authority(11) a discussion of the effects of any proposed action on, and its
lands;consistency with, the comprehensive management plan of the special

Paragraphs (10) and (11) of subdivision (ax) of Section 461.17 aregroundwater protection program, as implemented by the commissioner
amended to read as follows:pursuant to article 55 of the Environmental Conservation Law; 

(10) dissemination of public information and public informationParagraphs (10), (11), (12), and (13) of subdivision (d) of Section 461.9
activities; [and]are renumbered as follows: 

(11) the making of investments by or on behalf of the Power Author-[(10)] (12) 
ity[.]; and [(11)] (13) 

A new paragraph (12) of subdivision (ax) of Section 461.17 is added to[(12)] (14) 
read as follows:[(13)] (15) 

(12) adoption of regulations, policies, procedures and legislativeSubparagraphs (i) and (vii) of paragraph (2) of subdivision (a) of
decisions in connection with any action on this list. Section 461.11 are amended to read as follows:
Text of proposed rule and any required statements and analyses may(i) [with the Commissioner of Environmental Conservation at 50
be obtained from: Angela D. Graves, Power Authority of the State ofWolf Road, Albany, NY 12233] electronically at enb@gw.dec.state.ny.us
New York, 123 Main St., 15-M, White Plains, NY 10601, (914) 287-3092,and also with the Division of Environmental Permits, Department of Envi-
e-mail: angela.graves@nypa.govronmental Conservation, 625 Broadway, Albany, NY 12233-1011;
Data, views or arguments may be submitted to: Same as above.(vii) at the Power Authority’s headquarters office and at any local

offices or projects in the area affected by the activity[.] ; Public comment will be received until: Five days after the last scheduled
Subparagraph (viii) of paragraph (2) of subdivision (a) of Section public hearing required by statute.

461.11 is added to read as follows: Regulatory Impact Statement
(viii) by delivery to any person who has requested a copy. 1. Statutory authority: Environmental Conservation Law Section 8-

Subparagraphs (ii), (iii), and (iv) of paragraph (2) of subdivision (b) of 0113(3) and Public Authorities Law Section 1004 authorize the New York
Section 461.11 are amended to read as follows: Power Authority (“Authority”) to adopt, amend, and modify rules and

(ii) [with the State Clearinghouse] with the Department of Envi- regulations to implement the State Environmental Quality Review Act
ronmental Conservation, Division of Environmental Permits, 625 Broad- (“SEQRA”). The Authority initially adopted such SEQRA rules in 1985.
way, Albany, NY 12233-1750; and 2. Legislative objectives: The Authority’s proposed amendments to its

(iii) [with the appropriate regional clearinghouse designated under SEQRA rules incorporate certain changes made to SEQRA since 1985 and
the Federal Office of Management and Budget circular A-95; and] for to clarify and update the Authority’s existing rules where appropriate.
actions in the coastal zone, with the Secretary of State. 3. Needs and benefits: It is appropriate for the Authority to periodically

[(iv) for actions in the coastal zone, with the Secretary of State.] amend its SEQRA rules to reflect statutory changes and to clarify and
Subdivision (a) of Section 461.17 is amended to read as follows: update existing rules. Although the Authority’s proposed amendments do
(a) Reconditioning, rehabilitating or modernizing of existing facilities not attempt to replicate the SEQRA regulations promulgated by the New

and structures, including essentially maintenance-type work with improve- York State Department of Environmental Conservation (“DEC”) at 6
ments to correct substandard features not involving large-scale new con- NYCRR Part 617, it may nevertheless be noted that most of the amend-
struction or expansion. ments will enhance the consistency of the two. Other changes are typically

Subdivisions (ab) and (aj) of Section 461.17 are amended to read as procedural, non-substantive, and/or minor in nature. Thus:
follows: The addition of Section 461.2 conforms to the DEC regulations at

(ab) Issuance or retirement  of indebtedness. Section 617.18 of Title 6 NYCRR.
(aj) Contracts for the purchase of power or supply arrangements that The amendment of Section 461.3(g) is non-substantive and clarifies the

are financial in nature, including contracts for differences, which do not existing definition of “Director” as meaning the Vice President of Environ-
commit the Power Authority to the construction of a large-scale energy mental Management or such other person designated to act in that capacity.
facility. The addition of subsection (t) to Section 461.3 conforms to the DEC

Subdivision (ap) of Section 461.17 is amended to read as follows: regulations at Section 617.5(a) (i) of Title 6 NYCRR.
(ap) Contracts or agreements contingent on the completion of the The amendments to subsections (a) and (b) of Section 461.4 are to

SEQRA process or the obtaining of a Certification of Environmental conform to DEC regulations Section 617.2(s) and Section 617.6(b)(5)(i) of
Compatibility and Public Need pursuant to the Public Service Law[, article Title 6 NYCRR.
VII or VIII, Certification of Environmental Compatibility and Public The amendments to paragraphs (5) and (8) of subsection (b) of Section
Need]. 461.6 conform to DEC regulations at Section 617.14 of Title 6 NYCRR.

Paragraph (5) of subdivision (ar) of Section 461.17 is amended to read The addition and amendments to Section 461.9 capture and reflect
as follows: statutory amendments made to Section 8-0109(2) of the Environmental

(5) seawalls, bulkheads and other shore-protection facilities and Conservation Law.
structures, fences, guardrails and barriers; The amendments to subparagraphs (i) and (vii) of paragraph (2) of

Subdivision (as) of Section 461.17 is amended to read as follows: subsection (a) of Section 461.11 conform to DEC regulations at Section
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617.12(c) of Title 6 NYCRR. The addition of new subparagraph (viii) to 4. Compliance: Regulated business, industry, or local government will
paragraph (2) of subsection (a) of Section 461.11 conforms to DEC regula- not incur any additional initial capital costs or annual costs for continuing
tions at Section 617.12(b)(iv) of Title 6 NYCRR. The amendments to compliance because of the Authority’s modifications to its SEQRA regula-
subparagraphs (ii), (iii), and (iv) of paragraph (2) of subsection (b) of tions.
Section 461.11 are non-substantive procedural mailing instructions. 5. Economic and technological feasibility: The Authority’s modifica-

tions to its SEQRA regulations will not affect the economic and technolog-The amendments to subsection (a) of Section 461.17 are to clarify the
ical feasibility of compliance by small businesses and local governments.scope of reconditioning of existing facilities. The amendment of subdivi-

6. Minimizing adverse impact: The Authority’s modifications to itssion (ab) of subsection (z) of Section 461.17 is to clarify that retirement of
SEQRA regulations will not have any additional adverse impact on smallindebtedness is to be treated the same as issuance for purposes of this
businesses of local governments.provision. The amendment of subdivision (aj) of subsection (z) of Section

7. Small business and local government participation: Under State461.17 is to clarify that contracts for the purchase of power may also
Administrative Procedure Act Section 202-b(6), the Authority will ensureinclude contracts for differences and other types of financial supply ar-
that small businesses and local governments have an opportunity to partici-rangements. The amendment of sub-subdivision (5) of subdivision (ar) of
pate in the rule making process by publishing the Notice of Proposed Rulesubsection (z) of Section 461.17 is to clarify that bulkheads are included in
Making in the State Register and conducting a public hearing. shore-protection facilities. The amendment of Subsection (ap) of subsec-

tion (z) of Section 461.17 is non-substantive and is to repeal an obsolete Rural Area Flexibility Analysis
reference and conforms to DEC regulations at Section 617.5(b)(35) of 1. Types and estimated numbers of rural areas: The Authority’s modifi-
Title 6 NYCRR. cations to its SEQRA regulations will not affect the number of rural areas

to which these SEQRA regulations will apply. These modifications willThe amendment to subdivision (as) of subsection (z) of Section 461.17
not impose any additional requirements on rural areas.is a non-substantive semantic clarification. The amendment to sub-subdi-

2. Reporting, recordkeeping and other compliance requirements; andvision (4) of subdivision (au) of subsection (z) of Section 461.17 is to
professional services: The Authority’s modifications to its SEQRA regula-repeal an obsolete reference and update the provision. The amendment of
tions will not require any additional reporting, recordkeeping, professional(8) of subdivision (au) of subsection (z) of Section 461.17 is to replace the
services, or other compliance requirements in rural areas.word “suppression” with “control of”. The amendments to sub-subdivi-

3. Costs: It is estimated that there will be no additional initial capitalsions (10) and (11) of subdivision (ax) of subsection (z) of Section 461.17
costs or annual costs for any public and private entities in rural areasare non-substantive and for renumbering purposes. The addition of a new
because of the Authority’s modifications to its SEQRA regulations.sub-subdivision (12) of subdivision (ax) of subsection (z) of Section

461.17 is to clarify that adoption of policies or procedures concerning any 4. Minimizing adverse impact: The Authority’s modifications to its
listed action also comprises a Type II action. SEQRA regulations will not cause any additional adverse impact to public

and private sector interests in rural areas.4. Costs: There will be no additional costs to regulated parties for
5. Rural area participation: The Authority will comply with Stateimplementation of and continued compliance with the Authority’s modifi-

Administrative Procedure Act Section 202-bb(7) by publishing the Noticecations to its SEQRA rules. There are no anticipated additional expenses to
of Proposed Rule Making in the State Register and conducting a publicthe Authority or to state and local governments for implementation and
hearing.continuation of the Authority’s modifications to its SEQRA rules.
Job Impact Statement5. Local government mandates: The Authority’s modifications to its

1. Nature of impact: The Authority’s modifications to its SEQRASEQRA rules do not impose any additional programs, service, duty or
regulations will have no impact on jobs and employment opportunities.responsibility on any county, town, village, school district, or other special

2. Categories and numbers affected: The Authority’s modifications todistrict.
its SEQRA regulations will not affect any categories of jobs or employ-6. Paperwork: The Authority’s modifications to its SEQRA rules do
ment opportunities.not impose any additional need for any reporting requirements, including

3. Regions of adverse impact: The Authority’s modifications to itsforms and other paperwork.
SEQRA regulations will not have a disproportionate adverse impact on7. Duplication: The modifications to the Authority’s SEQRA rules do
jobs or employment in any region of the state.not duplicate, overlap, or conflict with any relevant rules of the state or

4. Minimizing adverse impact: This item is not applicable to the Au-federal governments. These modifications are generally consistent with
thority’s modifications to its SEQRA regulations.DEC’s SEQRA rules.

5. Self-employment opportunities: This item is not applicable.8. Alternatives: Before determining to amend its SEQRA rules as
indicated, the Authority also considered leaving the existing 1985 version
of the rules unchanged and also repealing these rules in toto with the
exception of the “Type II” list appearing at 21 NYCRR § 461.17. The first
alternative was rejected because Section 8-0107 of the ECL imposes an
affirmative obligation on the Authority to review its regulations, policies, Public Service Commissionand procedures in order to determine whether they contain deficiencies
that might inhibit implementation of SEQRA and to take steps to address
any such deficiencies. The second alternative was rejected because the
Authority believes that the complexity and scope of its statutory mandate NOTICE OF ADOPTION
make the maintenance of an independent, stand-alone platform for imple-
menting SEQRA essential to the Authority’s functioning. Initial Tariff Schedule by Sterling Homes, LLC

9. Federal standards: The Authority’s modifications to its SEQRA rules I.D. No. PSC-06-05-00025-A
do not exceed any minimum standards of the federal government for the Filing date: March 30, 2006same or similar subject areas. Effective date: March 30, 2006

10. Compliance schedule: It is anticipated that regulated persons will
be immediately able to achieve compliance with the Authority’s modifica- PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
tions to its SEQRA rules. cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on March 15, 2006, adopted an orderRegulatory Flexibility Analysis
approving the request of Sterling Homes, LLC to make various changes in1. Effect of rule: It is anticipated that small businesses and local
the rates, charges, rules and regulations contained in its schedule for watergovernments will be unaffected by the Authority’s modifications to its
service—P.S.C. No. 1.SEQRA regulations.
Statutory authority: Public Service Law, section 89-e(2)2. Compliance requirements: Small businesses and local governments
Subject: Water rates and charges.will not have to undertake any additional reporting, recordkeeping, or

other affirmative acts because of the Authority’s modifications to its Purpose: To set forth the initial rates, charges, rules and regulations under
SEQRA regulations. which Sterling Homes, LLC will operate.

3. Professional services: Small businesses and local governments will Substance of final rule: The Commission approved the initial tariff
not require any additional professional services to comply with the Author- schedule of Sterling Homes, LLC setting forth the rates, charges, rules and
ity’s modifications to its SEQRA regulations. regulations under which the company will operate to become effective
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April 1, 2006, and directed the company to file the necessary tariff leaves, Final rule compared with proposed rule: No changes.
subject to the terms and conditions set forth in the order. Text of rule may be obtained from: Central Operations, Public Service
Final rule compared with proposed rule: No changes. Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-

1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRSText of rule may be obtained from: Central Operations, Public Service
employer ID no. or social security no. is required from firms or persons toCommission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
be billed 25 cents per page. Please use tracking number found on last line1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS
of notice in requests.employer ID no. or social security no. is required from firms or persons to

be billed 25 cents per page. Please use tracking number found on last line Assessment of Public Comment
of notice in requests. An assessment of public comment is not submitted with this notice because

the rule is within the definition contained in section 102(2)(a)(ii) of theAssessment of Public Comment
State Administrative Procedure Act.An assessment of public comment is not submitted with this notice because
(05-W-0839SA1)the rule is within the definition contained in section 102(2)(a)(ii) of the

State Administrative Procedure Act.
NOTICE OF ADOPTION(05-W-0053SA1)

Quarterly Surcharge by Arbor Hills Waterworks, Inc.NOTICE OF ADOPTION
I.D. No. PSC-42-05-00008-A

Transfer of Water Plant Assets by the Hamlet of Groveland Sta- Filing date: March 29, 2006
tion Water Corp. and the Livingston County Water and Sewer Effective date: March 29, 2006
Authority

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
I.D. No. PSC-21-05-00013-A cedure Act, NOTICE is hereby given of the following action:
Filing date: March 30, 2006 Action taken: The commission, on March 15, 2006, adopted an order
Effective date: March 30, 2006 approving Arbor Hills Waterworks, Inc.’s request to impose a quarterly

surcharge of $296 per customer for a three-year period to establish anPURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
escrow account to fund capital improvements.cedure Act, NOTICE is hereby given of the following action:
Statutory authority: Public Service Law, section 89-c(10)Action taken: The commission, on March 15, 2006, adopted an order
Subject: To fund an escrow account for capital improvements.approving the request by the Hamlet of Groveland Station Water Corp. and

the Livingston County Water and Sewer Authority for approval of the Purpose: To approve a quarterly surcharge of $296 per customer for a
transfer of the Hamlet of Groveland Station Water Corp.’s Water System three-year period to establish an escrow account to fund capital improve-
to the Livingston County Water and Sewer Authority. ments.
Statutory authority: Public Service Law, section 89-h Substance of final rule: The Commission authorized Arbor Hills Water-

works, Inc. to impose a quarterly surcharge of $296 per customer for aSubject: Transfer of water plant assets.
three year period to establish an escrow account to fund capital improve-Purpose: To approve the transfer of water plant assets of Hamlet of
ments and directed the company to file the necessary revisions to imple-Groveland Station Water Corp. to the Livingston County Water and Sewer
ment the surcharge, subject to the terms and conditions set forth in theAuthority.
order.Substance of final rule: The Commission approved the joint petition of
Final rule compared with proposed rule: No changes.the Hamlet of Groveland Station Water Corp. and the Livingston County
Text of rule may be obtained from: Central Operations, Public ServiceWater and Sewer Authority to transfer the water plant assets of the Hamlet
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-of Groveland Station Water Corp. to the Livingston County Water and
1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRSSewer Authority, subject to the terms and conditions set forth in the order.
employer ID no. or social security no. is required from firms or persons toFinal rule compared with proposed rule: No changes.
be billed 25 cents per page. Please use tracking number found on last lineText of rule may be obtained from: Central Operations, Public Service
of notice in requests.Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
Assessment of Public Comment1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS
An assessment of public comment is not submitted with this notice becauseemployer ID no. or social security no. is required from firms or persons to
the rule is within the definition contained in section 102(2)(a)(ii) of thebe billed 25 cents per page. Please use tracking number found on last line
State Administrative Procedure Act.of notice in requests.
(05-W-1143SA1)Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
NOTICE OF ADOPTIONthe rule is within the definition contained in section 102(2)(a)(ii) of the

State Administrative Procedure Act. Transfer of Water Plant Assets from Lettiere Water System to
(05-W-0531SA1) Southside Water Inc.

I.D. No. PSC-04-06-00028-ANOTICE OF ADOPTION
Filing date: March 29, 2006

Water Rates and Charges by Antlers of Raquette Lake, Inc. Effective date: March 29, 2006
I.D. No. PSC-31-05-00014-A PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-Filing date: March 30, 2006 cedure Act, NOTICE is hereby given of the following action:
Effective date: March 30, 2006

Action taken: The commission, on March 15, 2006, adopted an order
approving the request of James V. Lettiere, Jr. d/b/a Lettiere Water SystemPURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
(Lettiere) to transfer assets to Southside Water Inc. (Southside).cedure Act, NOTICE is hereby given of the following action:
Statutory authority: Public Service Law, section 89-hAction taken: The commission, on March 15, 2006, adopted an order

approving the request of Antlers of Raquette Lake, Inc. to increase its Subject: Transfer of water plant assets.
annual water revenues to establish a surcharge and escrow account to Purpose: To approve the transfer of water plant assets from Lettiere
finance system improvements. Water System to Southside.
Statutory authority: Public Service Law, section 89-c(10) Substance of final rule: The Commissioner approved the request of
Subject: Water rates and charges. James V. Lettiere, Jr. d/b/a Lettiere Water System to transfer its water plant

assets to Southside Water Inc., subject to the terms and conditions set forthPurpose: To increase Antlers of Raquette Lake, Inc.’s annual revenues.
in the order.Substance of final rule: The Commission approved the request of Ant-
Final rule compared with proposed rule: No changes.lers of Raquette Lake, Inc. to increase its annual water revenues by

$13,459 or 1,252% on a temporary basis, subject to the terms and condi- Text of rule may be obtained from: Central Operations, Public Service
tions set forth in the order. Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
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1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS Proposed action: The commission is considering whether to approve or
employer ID no. or social security no. is required from firms or persons to reject, in whole or in part, a petition filed by Ritz Instrument Transformers
be billed 25 cents per page. Please use tracking number found on last line Incorporated for the approval of three families of electrical capacitor
of notice in requests. voltage transformers.
Assessment of Public Comment Statutory authority: Public Service Law, section 67(1)
An assessment of public comment is not submitted with this notice because Subject: Approval of new types of electricity meters, transformers, and
the rule is within the definition contained in section 102(2)(a)(ii) of the auxiliary devices.
State Administrative Procedure Act. Purpose: To permit electric utilities in New York State to use the pro-
(06-W-0001SA1) posed Ritz Instrument Transformers capacitor voltage transformers.

Substance of proposed rule: The Commission will consider a requestPROPOSED RULE MAKING from Ritz Instrument Transformers Incorporated (Ritz) for the approval for
NO HEARING(S) SCHEDULED use in New York of three families of capacitor voltage transformers

(CVTs). According to Ritz, the proposed CVT line is capable of providing
Transfer of Books and Records by Taconic Telephone Corp., et al. ANSI revenue metering class accuracy, and has been tested to exceed the

compliance accuracy requirements as stated in ANSI C12.11 and IEEEI.D. No. PSC-16-06-00009-P
C57.13 test specifications. In accordance with 16 NYCRR Part 93, Na-

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- tional Grid of New York has submitted a letter of intent to use the Ritz
cedure Act, NOTICE is hereby given of the following proposed rule: Instrument CVT transformers line in its customer billing and metering
Proposed action: The commission is considering the petition of Taconic applications, if approved.
Telephone Corp., Berkshire Telephone Corporation and Chautauqua and Text of proposed rule and any required statements and analyses may
Erie Telephone Corporation to transfer their accounts, books and records be obtained by filing a Document Request Form (F-96) located on our
from their principal offices in New York State to one central location in website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:
South Portland, ME. Central Operations, Public Service Commission, Bldg. 3, Empire State
Statutory authority: Public Service Law, section 94 Plaza, Albany, NY 12223-1350, (518) 474-2500
Subject: Transfer of books and records. Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Purpose: To determine whether to allow the transfer of the books and Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
records of Taconic Telephone Corp., Berkshire Telephone Corporation bany, NY 12223-1350, (518) 474-6530
and Chautauqua and Erie Telephone Corporation from their principal Public comment will be received until: 45 days after publication of this
offices in New York State to one central location in South Portland, ME. notice.
Substance of proposed rule: The Commission is considering Taconic Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Telephone Corp., Berkshire Telephone Corporation and Chautauqua and Area Flexibility Analysis and Job Impact Statement
Erie Telephone Corporation’s request –  pursuant to Title 16, Sections 642 Statements and analyses are not submitted with this notice because the
and 661.2 of the New York Codes, Rules and Regulations (16 NYCRR proposed rule is within the definition contained in section 102(2)(a)(ii) of
Sec. 642 and 661.2) - to transfer the hard copies of their accounts, books the State Administrative Procedure Act.
and records from their principal offices in New York State to one central (06-E-0358SA1)
location in South Portland, Maine. The three telephone corporations are all
subsidiaries of FairPoint Communications, Inc. When FairPoint acquired PROPOSED RULE MAKING
each of these companies an Order was issued requiring them to seek the NO HEARING(S) SCHEDULEDCommission’s permission before removing their books and records from
New York State — For Chautauqua and Erie Telephone Corporation see Submetering of Electricity by the City of Niagara Falls
Case 96-C-1069, Order Approving Financing and Acquisition Subject to

I.D. No. PSC-16-06-00011-PConditions (issued June 27, 1997); For Taconic Telephone Corporation
see Case 97-C-1618, Order Approving Financing and Acquisition Subject PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-to Conditions (issued February 25, 1998); For Berkshire Telephone Corpo- cedure Act, NOTICE is hereby given of the following proposed rule:ration see Case 03-C-0972, Order Approving Financing and Acquisition

Proposed action: The Public Service Commission is considering whetherSubject to Conditions (issued March 18, 2005). Pursuant to Section 3.3 of
to grant, deny, or modify, in whole or in part, the petition filed by the Citythe Commission’s rules (16 NYCRR Sec. 3.3), the FairPoint Companies
of Niagara Falls to submeter electricity at Rainbow Mall, One Falls St.,request a waiver of those order provisions.
Niagara Falls, NY.Text of proposed rule and any required statements and analyses may
Statutory authority: Public Service Law, sections 2, 4(1), 65(1), 66(1),be obtained by filing a Document Request Form (F-96) located on our
(2), (3), (4), (5), (12) and (14)website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:
Subject: Request for the submetering of electricity.Central Operations, Public Service Commission, Bldg. 3, Empire State
Purpose: To allow the City of Niagara Falls to submeter electricity atPlaza, Albany, NY 12223-1350, (518) 474-2500
Rainbow Mall, One Falls St., Niagara Falls, NY.Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Substance of proposed rule: The Public Service Commission is consid-Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
ering whether to grant, deny, or modify, in whole or in part, the petitionbany, NY 12223-1350, (518) 474-6530
filed by the City of Niagara Falls to submeter electricity at Rainbow Mall,Public comment will be received until: 45 days after publication of this
1 Falls Street, Niagara Falls, New York.notice.
Text of proposed rule and any required statements and analyses mayRegulatory Impact Statement, Regulatory Flexibility Analysis, Rural
be obtained by filing a Document Request Form (F-96) located on ourArea Flexibility Analysis and Job Impact Statement
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:Statements and analyses are not submitted with this notice because the
Central Operations, Public Service Commission, Bldg. 3, Empire Stateproposed rule is within the definition contained in section 102(2)(a)(ii) of
Plaza, Albany, NY 12223-1350, (518) 474-2500the State Administrative Procedure Act.
Data, views or arguments may be submitted to: Jaclyn A. Brilling,(06-C-0341SA1)
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
bany, NY 12223-1350, (518) 474-6530PROPOSED RULE MAKING
Public comment will be received until: 45 days after publication of thisNO HEARING(S) SCHEDULED
notice.

New Types of Electricity Meters, Transformers and Auxiliary De- Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job Impact Statementvices by Ritz Instrument Transformers Incorporated
Statements and analyses are not submitted with this notice because theI.D. No. PSC-16-06-00010-P
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-

cedure Act, NOTICE is hereby given of the following proposed rule: (06-E-0384SA1)
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Text of proposed rule and any required statements and analyses mayPROPOSED RULE MAKING
be obtained by filing a Document Request Form (F-96) located on our

NO HEARING(S) SCHEDULED website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:
Central Operations, Public Service Commission, Bldg. 3, Empire StateElectric Space Heating by Consolidated Edison Company of New Plaza, Albany, NY 12223-1350, (518) 474-2500

York, Inc.
Data, views or arguments may be submitted to: Jaclyn A. Brilling,

I.D. No. PSC-16-06-00012-P Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
bany, NY 12223-1350, (518) 474-6530PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-

cedure Act, NOTICE is hereby given of the following proposed rule: Public comment will be received until: 45 days after publication of this
notice.Proposed action: The Public Service Commission is considering whether

to approve or reject, in whole or in part, a proposal filed by Consolidated Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Edison Company of New York, Inc. to make various changes in the rates, Area Flexibility Analysis and Job Impact Statement
charges, rules and regulations contained in its schedule for electric ser- Statements and analyses are not submitted with this notice because thevice—P.S.C. No. 9. proposed rule is within the definition contained in section 102(2)(a)(ii) of
Statutory authority: Public Service Law, section 66(12) the State Administrative Procedure Act.
Subject: Electric space heating. (04-G-1047SA6)
Purpose: To revise Service Classification Nos. 4 and 9 regarding cus-
tomer’s eligibility or continued eligibility for Special Provision D and to PROPOSED RULE MAKINGeliminate ambiguity concerning the determination of eligibility.

NO HEARING(S) SCHEDULEDSubstance of proposed rule: The Commission is considering Consoli-
dated Edison Company of New York, Inc.’s (Con Edison’s) request to

Initial Tariff Schedule by Brookside Meadows Water-Works Corp.revise Service Classification No. 4—Commercial and Industrial—Redis-
tribution (S.C. No. 4) and Service Classification No. 9—General—Large I.D. No. PSC-16-06-00014-P
(S.C. No. 9) regarding customers’ eligibility or continued eligibility for
Special Provision D and to eliminate ambiguity concerning the determina- PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
tion of eligibility. Special Provision D provides for a reduction in the cedure Act, NOTICE is hereby given of the following proposed rule:
kilowatts of demand billed during the winter billing period when the

Proposed action: The Public Service Commission is considering whetherservice supplied under Rate 1 of S.C. Nos. 4 and 9 is used by the customer
to approve or reject, in whole or in part, or modify, Brookside Meadowsfor the operation of electric space heating equipment that is permanently
Water-Works Corp.’s initial tariff schedule, P.S.C. No. 1—Water, toinstalled and supplies the customer’s entire space heating requirements.
become effective July 27, 2006.The Commission may approve, reject or modify, in whole or in part, Con

Edison’s request. Statutory authority: Public Service Law, section 89-e(2)
Text of proposed rule and any required statements and analyses may Subject: Initial tariff schedule—electronic filing.
be obtained by filing a Document Request Form (F-96) located on our

Purpose: To approve a tariff schedule, P.S.C. No. 1—Water for Brook-website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:
side Meadows Water-Works Corp. which sets forth the initial rates,Central Operations, Public Service Commission, Bldg. 3, Empire State
charges, rules and regulations under which the company will operate.Plaza, Albany, NY 12223-1350, (518) 474-2500
Substance of proposed rule: On March 29, 2006, Brookside MeadowsData, views or arguments may be submitted to: Jaclyn A. Brilling,
Water-Works Corp. (Brookside or the company) filed and electronic initialSecretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
tariff schedule, P.S.C. No. 1—Water, which sets forth the rates, charges,bany, NY 12223-1350, (518) 474-6530
rules and regulations under which the company will operate, to becomePublic comment will be received until: 45 days after publication of this
effective July 27, 2006. Brookside will serve the Brookside Meadowsnotice.
multi-family housing development in the town of Pleasant Valley, Dutch-Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural ess County. The proposed subdivision currently plans for a maximum ofArea Flexibility Analysis and Job Impact Statement 302 units of multi-family housing including a maximum of 248 apartment

Statements and analyses are not submitted with this notice because the and condominium units and 54 town-homes with Brookside serving ap-
proposed rule is within the definition contained in section 102(2)(a)(ii) of proximately 284 customers. The proposed rates in the initial tariff are
the State Administrative Procedure Act. designed to generate, at full development, approximately $139,000 in total
(06-E-0396SA1) revenues and pre-tax rate of return of approximately 10.75% on a rate base

of $345,300. The proposed service charge would be $90 per quarter plus a
PROPOSED RULE MAKING rate per 1,000 gallons of $4.40. The estimated annual bill for an average

annual usage of 30,000 gallons would be $492. Brookside’s tariff is availa-NO HEARING(S) SCHEDULED
ble on the Commission’s Home Page on the World Wide Web

Revision of Meter Maintenance Fee by National Fuel Gas Distri- (www.dps.state.ny.us) located under Commission Documents. The Com-
mission may approve or reject, in whole or in part, or modify the com-bution Corporation
pany’s request.I.D. No. PSC-16-06-00013-P
Text of proposed rule and any required statements and analyses may

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- be obtained by filing a Document Request Form (F-96) located on our
cedure Act, NOTICE is hereby given of the following proposed rule: website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:
Proposed action: The Public Service Commission is considering whether Central Operations, Public Service Commission, Bldg. 3, Empire State
to approve or reject, in whole or in part, a proposal filed by National Fuel Plaza, Albany, NY 12223-1350, (518) 474-2500
Gas Distribution Corporation to make various changes in the rates, Data, views or arguments may be submitted to: Jaclyn A. Brilling,
charges, rules and regulations contained in its schedule for gas service— Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
P.S.C. No. 8. bany, NY 12223-1350, (518) 474-6530
Statutory authority: Public Service Law, section 66(12)

Public comment will be received until: 45 days after publication of thisSubject: Revise facility maintenance fee for production facilities. notice.
Purpose: To revise the company’s meter maintenance fee.

Regulatory Impact Statement, Regulatory Flexibility Analysis, RuralSubstance of proposed rule: The Commission is considering National Area Flexibility Analysis and Job Impact Statement
Fuel Gas Distribution Corporation’s (the company’s) request to revise the

Statements and analyses are not submitted with this notice because themeter maintenance fee it charges producers to recover the company’s cost
proposed rule is within the definition contained in section 102(2)(a)(ii) ofof maintaining meters and appurtenant facilities required to enable and
the State Administrative Procedure Act.measure the flow of local production at interconnection points on the

company’s system. (06-W-0391SA1)
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8. Alternatives: There are no viable alternatives.
9. Federal standards: There are no related Federal standards.State University of New York 10. Compliance schedule: SUNY/Purchase will notify those affected as

soon as the rule is effective. Compliance should be immediate.
Regulatory Flexibility Analysis
No regulatory flexibility analysis is submitted with this notice because thisPROPOSED RULE MAKING
proposal does not impose any requirements on small businesses and local

NO HEARING(S) SCHEDULED governments. This proposed rule making will not impose any adverse
economic impact on small businesses and local governments or imposeTraffic and Parking Regulations
any reporting, recordkeeping or other compliance requirements on small

I.D. No. SUN-16-06-00015-P businesses and local governments. The proposal addresses internal parking
and traffic regulations on the campus of the State University of New YorkPURSUANT TO THE PROVISIONS OF THE State Administrative Pro- College at Purchase.cedure Act, NOTICE is hereby given of the following proposed rule:
Rural Area Flexibility AnalysisProposed action: Amendment of sections 568.3 and 568.7 of Title 8 No rural area flexibility analysis is submitted with this notice because thisNYCRR. proposal will not impose any adverse economic impact on rural areas or

Statutory authority: Education Law, section 360(1) impose any reporting, recordkeeping or other compliance requirements on
Subject: Proposed amendments to the traffic and parking regulations of public or private entities in rural areas. The proposal addresses internal
the State University of New York College at Purchase. parking and traffic regulations on the campus of the State University of
Purpose: To increase the allowable amount for parking fines and to bring New York College at Purchase.
the traffic and parking regulations into conformity with L. 2005, ch. 699, Job Impact Statement
by authorizing the exemption of veterans attending the State University of No job impact statement is submitted with this notice because this proposal
New York College at Purchase from parking and registration fees. does not impose any adverse economic impact on existing jobs or employ-
Text of proposed rule: Section 568.3 is amended by adding a new subdi- ment opportunities. The proposal addresses internal parking and traffic
vision (f) to read as follows: regulations on the campus of the State University of New York College at

(f) Veterans. Any veteran, as defined in section 360 of the New York Purchase.
State Education Law, in attendance as a student at the College at Purchase
shall be exempt from registration and parking fees upon submission by the
veteran of a written request for exemption together with written certifica-
tion by the veteran that such veteran was honorably discharged or re-
leased under honorable circumstances from such service.

* * * Thruway Authority
Subdivision (a) of section 568.7 is amended to read as follows:
§ 568.7 Penalty
(a) Each violation of the campus parking regulations will carry a fine of

PROPOSED RULE MAKING[$25] $50 for the first violation and a fine of $75 for second and subse-
quent violations, except that violations of handicapped and fire lane provi- NO HEARING(S) SCHEDULED
sions shall carry a fine of [$50] $150 for each violation.

* * * E-ZPass Discount Plan
Text of proposed rule and any required statements and analyses may I.D. No. THR-16-06-00007-P
be obtained from: Carolyn J. Pasley, Associate Counsel, State University

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-of New York, State University Plaza, Albany, NY 12246, (518) 443-5400,
cedure Act, NOTICE is hereby given of the following proposed rule:e-mail: Carolyn.Pasley@suny.edu
Proposed action: Amendment of section 101.2 of Title 21 NYCRR.Data, views or arguments may be submitted to: Same as above.
Statutory authority: Public Authorities Law, section 354(5), (8), (15);Public comment will be received until: 45 days after publication of this
Public Authorities Law, section 361(1)(a); Vehicle and Traffic Law, sec-notice.
tion 1630Regulatory Impact Statement
Subject: Implementation of a special E-ZPass Discount Plan and minor1. Statutory authority: Education Law § 360(1) authorizes the State
technical corrections to section 101.2.University Trustees to make rules and regulations relating to parking,
Purpose: To implement a special EZPass Discount Plan for pick-up truckvehicular and pedestrian traffic and safety on the State-operated campuses
vehicle combinations using a fifth wheel hitch and make two technicalof the State University of New York.
corrections to 21 NYCRR section 101.2.2. Legislative objectives: The present measure will bring the parking

and traffic regulations applicable to the State University of New York Text of proposed rule: Amendment to Section 101.2 of 21 NYCRR.
College at Purchase into compliance with Chapter 699 of the Laws of 2005 Section 101.2 Toll schedules and fees. 
by authorizing SUNY/Purchase to exempt veterans attending the College The following toll schedules and fees shall apply for the use of the
from applicable parking and registration fees and also will increase allowa- Thruway system: 
ble fines for violation of parking regulations. (a) For that portion of the controlled system extending from, and

3. Needs and benefits: New York State Education Law was amended to including, the toll barrier at Woodbury, to, and including, the toll barrier at
authorize exemption of veterans from State University parking and regis- Williamsville, including the Berkshire section, and extending from, and
tration fees. This amendment is needed to conform the SUNY/Purchase including, the toll barrier at Lackawanna, to and including, the toll barrier
parking and traffic regulations to the change in law. Additionally, parking at Ripley, the cash tolls shall be as set forth on the detailed toll schedules,
fine thresholds applicable to violation of campus parking regulations have each of which is designated “New York State Thruway Toll Schedule” and
not been changed for a number of years. In the meantime, many municipal- each of which is appended hereto in Appendix A-1, (see section 101.4 of
ities have increased parking fines for violation of local parking ordinances, this Part) and made a part hereof. Effective January 6, 2008 such cash tolls
particularly for violation of handicapped parking rules. The increase pro- shall be as set forth on the detailed toll schedules, each of which is
posed here will allow SUNY/Purchase to have their fines increased to designated “New York State Thruway Toll Schedule 2008” and each of
levels comparable to local municipal rules, thus strengthening incentives which is appended hereto in Appendix A-2, (see section 101.4 of this Part)
to avoid violation of campus parking rules. and made a part hereof. 

4. Costs: Veterans enrolled at State-operated campuses of the State (b) For that portion of the controlled system extending from, and
University will have exemptions from parking and registration fees and including, the toll barrier at Woodbury, to, and including, the toll barrier at
thus incur savings. Parking violators will experience higher fines. Williamsville, including the Berkshire section, and extending from, and

5. Local government mandates: None. including, the toll barrier at Lackawanna, to and including, the toll barrier
6. Paperwork: Veterans will have to submit a written request for ex- at Ripley, the E-ZPass tolls shall be as set forth on the detailed toll

emption and certify that they were honorably discharged. schedules, each of which is designated “New York State Thruway Toll
7. Duplication: None. Schedule –  E-ZPass” and each of which is appended hereto in Appendix
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A-3, (see section 101.4 of this Part) and made a part hereof except that CITY
TAPPEN TAPPEN LINE/ GRANDcertain commercial vehicles including but not limited to certain commer-

ZEE ZEE NEW SPRING SPRING BLACK ISLAND
cial vehicles in classes 2H, 3H, 4H, 5H, 6H and 7H, may be eligible for a BRIDGE BRIDGE ROCHELLE YONKERS VALLEY VALLEY HARRIMAN ROCK BRIDGES

** ** * ** ** *special additional E-ZPass discount. 
OFF OFF

(c) For that portion of the controlled system extending from, and PEAK PEAK PEAK PEAK
Resident $0.09including, the toll barrier at Woodbury, to, and including, the toll barrier at
Carpool $0.50 $0.50

Williamsville, including the Berkshire section, and extending from, and Commuter $2.00 $2.00 $1.00 $0.50 $0.50 $0.50 $0.25
2L $3.60 $3.60 $1.13 $0.68 $0.00 $0.00 $0.68 $0.68 $0.68including, the toll barrier at Lackawanna, to and including, the toll barrier
3L $9.50 $4.75 $1.80 $0.90 $2.50 $1.25 $0.90 $0.90 $0.90

at Ripley, the E-ZPass tolls for motorcycles and for motorhomes each 4L $11.25 $5.63 $2.25 $1.13 $3.75 $1.88 $1.13 $1.13 $1.13
2H $12.25 $6.13 $2.61 $1.43 $4.25 $2.13 $1.43 $1.43 $1.43having an authorized E-ZPass tag shall be as set forth on the detailed toll
3H $17.00 $8.50 $3.33 $1.66 $6.75 $3.38 $2.14 $2.38 $1.66

schedules, each of which is designated “New York State Thruway Toll 4H $20.25 $10.13 $4.04 $2.14 $6.75 $3.38 $2.38 $2.61 $2.14
5H $27.00 $13.50 $6.41 $3.33 $11.00 $5.50 $3.33 $4.04 $3.33Schedule –  Motorhome E-ZPass and Motorcycle E-ZPass” and each of
6H $33.75 $16.88 $7.13 $3.56 $12.25 $6.13 $4.04 $4.51 $3.56

which is appended hereto in Appendix A-4, (see section 101.4 of this Part) 7H $40.50 $20.25 $7.84 $4.04 $13.50 $6.75 $4.51 $5.23 $4.04

and made a part hereof. * Toll collected one way only.
(d) Annual permit plan. ** Toll collected one way only and the toll indicated for classes 3L

(1) Class 2L vehicles with authorized E-ZPass tags are eligible for through 7H represent the maximum amounts to be charged. The tolls for
the annual permit plan on the controlled system only if such vehicles are classes 3L through 7H may be reduced, on a graduated scale or otherwise,
held in the name of or leased to: during certain hours for E-ZPass holders within such classes and upon such

(i) an individual or two individuals not constituting a business terms and conditions as the authority may determine from time to time.
entity; or The motor home and motorcycle Plan tolls for bridge and barrier

(ii) a nonprofit, religious, charitable or educational organization. stations are as follows:
Class 2L vehicles owned by or leased to partnerships, corporations or

CITYother business entities (including rental companies) are not eligible for the TAPPEN TAPPEN LINE/ GRAND
ZEE ZEE NEW SPRING SPRING BLACK ISLANDannual permit plan. To receive the annual permit plan discount, customers

BRIDGE BRIDGE ROCHELLE YONKERS VALLEY VALLEY HARRIMAN ROCK BRIDGESmust comply with all of the terms and conditions of their authorized E- ** ** * ** ** *
OFF OFFZPass License Agreement. 

PEAK PEAK PEAK PEAK(2) All customers that apply and qualify for the annual permit plan MTRHOME
2 AXLES $3.60 $3.60 $1.13 $0.68 $0.00 $0.00 $0.68 $0.68 $0.68shall, upon payment of $80, be entitled to use one designated E-ZPass tag,
MTRHOMEwhich is transferable to vehicles listed in paragraph (1) of this subdivision 3 AXLES $9.50 $4.75 $1.80 $0.90 $2.50 $1.25 $0.90 $0.90 $0.90
MTRHOMEthat are on the customer’s E-ZPass account, that will provide an unlimited
4 AXLES $11.25 $5.63 $2.25 $1.13 $3.75 $1.88 $1.13 $1.13 $1.13number of trips of 30 miles or less on the controlled system without 2/3 AXLES
MTRCYCL $2.00 $2.00 $0.63 $0.38 $0.00 $0.00 $0.38 $0.38 $0.38payment of additional tolls, except that a toll of [50] 45 cents shall be

* Toll collected one way only.charged for all trips across the Castleton-on-Hudson Bridge, which will be
** Toll collected one way only and the toll indicated for motor homescharged to the annual permit plan customer’s account at the time of exit

(with [2] 3 or more axles) [or motorcycles] represents the maximumfrom the controlled system. Under the annual permit plan, for each trip
amounts to be charged. The tolls for motor homes (with [2] 3 or moreover 30 miles, the amount of the toll charged shall be discounted by the
axles) [or motorcycles] may be reduced, on a graduated scale or otherwise,amount of the toll for the first 30 miles of that trip in accordance with the
during certain hours for E-ZPass holders within such classes and upon suchdetailed toll schedule, which is designated “New York State Thruway Toll
terms and conditions as the authority may determine from time to time.Schedule –  Permits” which is appended hereto in Appendix A-5, (see

On January 6, 2008 the Cash tolls will increase for bridge and barriersection 101.4 of this Part) and made a part hereof. The annual permit plan
stations as follows:shall become effective on the date of issuance of such permit and shall be

valid for a term of one year. Customers may purchase the annual permit
CITYplan for each E-ZPass tag issued under their account for vehicles listed in TAPPAN LINE/ GRAND

paragraph (1) of this subdivision. ZEE NEW SPRING BLACK ISLAND
BRIDGE ROCHELLE YONKERS VALLEY HARRIMAN ROCK BRIDGES(e) Commercial charge accounts. Commercial charge account custom-

* * * *ers must have an authorized E-ZPass account. Commercial charge account
2L $4.50 $1.50 $1.00 $0.00 $1.00 $1.00 $1.00

customers with authorized E-ZPass tags shall be allowed a volume dis- 3L $10.50 $2.25 $1.25 $2.75 $1.25 $1.25 $1.25
4L $12.50 $2.75 $1.50 $4.25 $1.50 $1.50 $1.50 count on such terms as may be set by the authority from time to time,
2H $13.50 $3.25 $1.75 $4.75 $1.75 $1.75 $1.75provided that their operators or operating companies apply, qualify, estab-
3H $18.75 $4.00 $2.00 $7.50 $2.50 $2.75 $2.00lish and maintain a formal commercial charge account with the authority. 4H $22.50 $4.75 $2.50 $7.50 $2.75 $3.25 $2.50

Registered omnibuses that maintain a formal charge account with the 5H $29.75 $7.50 $4.00 $12.25 $4.00 $4.75 $4.00
6H $37.25 $8.25 $4.25 $13.50 $4.75 $5.25 $4.25authority shall be allowed a special discount, in addition to a volume
7H $44.75 $9.25 $4.75 $15.00 $5.25 $6.25 $4.75discount, if any, provided that their operators or operating companies file

* Toll collected one way only.with the authority’s department of finance and accounts a formal certifica-
tion that the operator or operating company operates buses on the Thruway Text of proposed rule and any required statements and analyses may
system. be obtained from: Marcy Pavone, Thruway Authority, 200 Southern

(f) Bridge and barrier stations. (1) The cash tolls for bridge and Blvd., Albany, NY 12209, (518) 436-2867, e-mail: marcy_
barrier stations are as follows: pavone@thruway.state.ny.us

Data, views or arguments may be submitted to: Same as above.CITY
TAPPAN LINE/ GRAND Public comment will be received until: 45 days after publication of this

ZEE NEW SPRING BLACK ISLAND notice.
BRIDGE ROCHELLE YONKERS VALLEY HARRIMAN ROCK BRIDGES

Regulatory Impact Statement* * * *
2L $4.00 $1.25 $0.75 $0.00 $0.75 $0.75 $0.75 1. Statutory Authority:
3L $9.50 $2.00 $1.00 $2.50 $1.00 $1.00 $1.00 Subdivision 5 of section 354 of the Public Authorities Law authorizes
4L $11.25 $2.50 $1.25 $3.75 $1.25 $1.25 $1.25 the Thruway Authority to make “rules and regulations governing the use of2H $12.25 $2.75 $1.50 $4.25 $1.50 $1.50 $1.50

the thruways and all other properties and facilities under its jurisdiction.”3H $17.00 $3.50 $1.75 $6.75 $2.25 $2.50 $1.75
4H $20.25 $4.25 $2.25 $6.75 $2.50 $2.75 $2.25 Subdivision 8, in pertinent part, authorizes the Authority “to fix fees for the
5H $27.00 $6.75 $3.50 $11.00 $3.50 $4.25 $3.50 use of the thruway system or any part thereof necessary to produce suffi-
6H $33.75 $7.50 $3.75 $12.25 $4.25 $4.75 $3.75 cient revenue to meet the expense of maintenance and operation ”Subdivi-7H $40.50 $8.25 $4.25 $13.50 $4.75 $5.50 $4.25

sion 15 of the same section authorizes the Thruway Authority to “do all
* Toll collected one way only. things necessary or convenient to carry out its purposes and exercise the

The E-ZPass tolls for bridge and barrier stations are as follows, except powers expressly given.” In addition, subdivision 1(a) of section 361 of the
that certain commerical vehicles including but not limited to certain com- Public Authorities Law authorizes the Authority “to promulgate such rules
mercial vehicles in classes 2H, 3H, 4H, 5H, 6H and 7H, may be eligible for and regulations for the use and occupancy of the thruway as may be
a special E-ZPass discount: necessary and proper for the public safety and convenience, for the preser-
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vation of its property and for the collection of tolls.” Furthermore, section PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
1630 of the Vehicle and Traffic Law authorizes the Authority to set tolls on cedure Act, NOTICE is hereby given of the following proposed rule:
its facilities. Proposed action: Addition of Part 43 to Title 17 NYCRR.

2. Legislative Objectives: Statutory authority: Transportation Law, section 21 as added by L.
The amendment of Section 101.2 of Title 21 NYCRR is intended to 1998, ch. 279 as amended by L. 1999, ch. 100

implement a special E-ZPass Discount Plan for vehicle combinations of Subject: Implementation of a State Single Audit Program when one ispick-up trucks towing a camper, boat or trailer using a fifth wheel hitch. In being done on the Federal level.addition, the amendment will make two technical corrections to the lan-
Purpose: To identify requirements, criteria and information necessary toguage contained in 101.2. The language changes will reflect the rates
establish the program.which were effective May 15, 2005.
Text of proposed rule:3. Needs and Benefits:

Part 43The Authority adjusted its toll schedules and simplified its classifica-
Single Audit Pilot Programtion schedule for vehicles to reduce the number of vehicle types requiring

(Statutory authority: Transportation Law, § 21)classification from 43 to 9 effective May 15, 2005. Included in this adjust-
ment was a provision to provide a Special Additional E-ZPass discount for Section 43.1 Applicability.1 The single audit pilot program applies to
certain commercial vehicles on both the controlled and barrier systems. municipalities and public authorities that: 
This Special Additional E-ZPass discount was primarily applicable to 48 (a) expend in excess of one hundred thousand dollars in any fiscal year
foot non-tandem commercial vehicles that made up 85 percent of all from the combined funds provided through state transportation programs,
commercial vehicles using E-ZPass. This amendment to section 101.2 of projects, grants, contracts or agreements administered by the Department
21 NYCRR will provide a special E-ZPass Discount Plan to include certain of Transportation; and 
3H, 4H and 5H vehicle combinations for pick-up trucks towing a trailer, (b) are required to have a Federal Single Audit performed for that
camper or boat using a fifth wheel hitch. fiscal year under the Federal Single Audit Act of 1984, as amended.

When the Thruway toll schedules were revised effective May 15, 2005, Section 43.2 Schedule of State Transportation Assistance Expended.
the narrative contained in section 101.2 (d)(2) stated, in part, that a toll of For its fiscal years commencing after December 31, 2000, the municipality
“50 cents shall be charged for all trips across the Castleton-on-Hudson or public authority shall prepare either
Bridge, which will be charged to the annual permit plan customer’s ac- (a) a supplementary “Schedule of State Transportation Assistance
count at the time of exit from the controlled system.” The annual permit Expended” which shall include the following:
toll schedules effective May 15, 2005 include a toll of 45 cents, not 50 (1) the name of the municipality or public authority; 
cents, and this proposed rule making will make that correction. Also, a (2) the period covered by the Schedule; 
correction to the footnote below the motor home and motorcycle Plan tolls (3) the titles of the state transportation programs funded; and 
for bridge and barrier stations contained in section 101.2(f) is necessary to (4) the amounts actually expended during the period identified under
accurately reflect the information contained in the corresponding toll plans the state transportation program, or
in effect on May 15, 2005. (b) in lieu of the supplementary “Schedule of State Transportation4. Costs: Assistance Expended,” a combined supplementary “Schedule of Expendi-There is no cost to regulated parties for the implementation of and tures of Federal Awards and State Transportation Assistance Expended,”continuing compliance with the regulation. There are no additional admin- which includes the information set forth in paragraphs one through four ofistrative costs for implementation of the revised regulation. subdivision (a) of this section.

5. Local Government Mandates:
Section 43.3 Management Representations. (a) When preparing theThis rule imposes no program, service, duty or responsibility on local “Schedule of State Transportation Assistance Expended,” or the combinedgovernment. supplementary “Schedule of Expenditures of Federal Awards and State6. Paperwork: Transportation Assistance Expended,” as required by § 43. 2 of this Part,None. the auditor shall obtain representations from the appropriate management7. Duplication: of the municipality or public authority stating the full names and addresses

None. of the individuals responsible for the management of the project and
8. Alternatives: acknowledging that said management:
None. (1) is responsible for compliance with the laws, regulations, and9. Federal Standards: provisions of contracts and grant agreements applicable to the auditee forNone. state transportation assistance programs; 
10. Compliance Schedule: (2) is responsible for establishing and maintaining effective internalOngoing. control over financial reporting and reporting on state transportation

Regulatory Flexibility Analysis assistance;
This regulation will have no negative impact on small businesses beyond (3) has identified and disclosed to the auditor all laws, regulations,
the effect that the current regulations already have on them. contracts, and grant agreements that could have any direct and material
Rural Area Flexibility Analysis effect on the preparation of financial statements or the audits required
This regulation does not impose any adverse impact on rural areas whether under these regulations;
through compliance, reporting or in any other way, and as such, a Rural (4) has identified and disclosed to the auditor any and all known
Area Flexibility Analysis is not required. instances of material noncompliance, violations or possible violations of
Job Impact Statement laws, regulations, and provisions of contracts and grant agreements whose
It is apparent from the nature and purpose of the proposed rule that it will effects should be considered for disclosure in the financial statements or
have no impact on jobs and employment opportunities. As such, a Job the or the audit documents required under these regulations or as a basis
Impact Statement is not required. for recording a loss contingency claim.

(b) The management representations described above may be obtained
in the form of a separate letter signed by the same duly qualified official of
the municipality or public authority who signs the management represen-
tation letter for the Federal Single Audit. In lieu of a separate letter, the
required representations may be included in the management representa-Department of Transportation tion letter for the Federal Single Audit by including the items described in
subdivision (a) of this section with appropriate specific reference to state
transportation assistance programs.

Section 43.4 Audit in Conjunction with Federal Single Audit. For itsPROPOSED RULE MAKING fiscal years commencing after December 31, 2000, affected municipalities
NO HEARING(S) SCHEDULED or public authorities shall arrange, through the independent auditor who

performs the Federal Single Audit, to have the supplementary “Schedule of
State Single Audit Program State Transportation Assistance Expended” (or the combined supplemen-
I.D. No. TRN-16-06-00003-P tary “Schedule of Expenditures of Federal Awards and State Transporta-
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tion Assistance Expended”) audited in conjunction with the Federal Single to the municipality’s or public authority’s management and the New York
Audit. State Department of Transportation by other means of communication

outside of the auditors’ reports.Section 43.5 Auditor’s Report. The independent auditor shall include
7) Instances where the results of audit follow-up procedures dis-the following as part of the reporting package for the Federal Single Audit,

closed that prior reporting on the status of current and material findings,or as a separate State reporting package:
as described above, materially misrepresents the status of any prior audita) Auditor’s Opinion on the supplementary “Schedule of State Trans-
finding or corrective action. portation Assistance Expended.” The independent auditor shall include

Section 43.6 Filing of Audit Reports. Audit reports and schedules arethe following in the report on the municipality’s or public authority’s
required to be filed with the Department of Transportation (Attn: Contractfinancial statements:
Audit Bureau, New York State Department of Transportation, 1220 Wash-1) a description of the accompanying supplementary “Schedule of
ington Avenue, Albany, NY 12232) within the earlier of 30 days afterState Transportation Assistance Expended” (or a combined supplemen-
receipt of the reports by the municipality or public authority or within ninetary “Schedule of Expenditures of Federal awards and State Transporta-
months of the end of the municipality’s or public authority’s fiscal yeartion Assistance Expended.”) This identification may be by descriptive title
being reported on.or by page number or reference to the schedule; and

Section 43.7 Subrecipients. Some municipalities and public authorities2) a statement that the accompanying supplementary information,
receive state transportation assistance funds through municipalities, pub-including the supplementary “Schedule of State Transportation Assistance
lic authorities or state agencies other than the New York State DepartmentExpended” (or a combined supplementary “Schedule of Expenditures of
of Transportation. such funds, unless disbursed by the New York StateFederal Awards and State Transportation Assistance Expended”) is
Thruway Authority on behalf of the New York State Department of Trans-presented for purposes of additional analysis and is not a required part of
portation, shall not be included in determining whether this Part applies tothe financial statements;
the municipality or public authority. Such funds shall be treated for the3) an opinion on whether the accompanying supplementary “Sched-
purposes of this Part as a procurement activity.ule of State Transportation Assistance Expended” (or a combined supple-

Section 43.8 Charging of Audit Costs. Any incremental audit costsmentary “Schedule of Expenditures of Federal Awards and State Trans-
incurred by a municipality or public authority in compliance with theseportation Assistance Expended”) is fairly stated, in all material respects,
regulations may be allocated as an indirect cost to the state transportationin relation to the financial statements taken as a whole; and
assistance programs audited in proportion to the total annual amounts4) either the supplementary “Schedule of State Transportation As-
expended by the municipality or public authority for state transportationsistance Expended”, a combined supplementary “Schedule of Expendi-
assistance programs, if such programs allow for the reimbursement oftures of Federal Awards and State Transportation Assistance Expended”
indirect costs and funds are provided for such purposes. Funds assignedincorporated in the report issued to meet the Federal Single Audit require-
for administrative purposes in accordance with statute, rules or regula-ments, or a separate report on the supplementary “Schedule of State
tions, grants, contracts, agreements, or program guidelines may be usedTransportation Assistance Expended” may be issued. 
for such purposes if agreed to in writing in advance by the New York Stateb) Auditor’s Report on Compliance with Requirements Applicable to
Department of Transportation.State Transportation Assistance Programs. The auditor shall provide an

Section 43.9 Additional Department of Transportation Audit Require-opinion on the municipality’s or public authority’s compliance with appli-
ments. The Department of Transportation shall not impose any additionalcable state laws, rules, regulations and contract provisions in the adminis-
audit requirements on municipalities or public authorities which have antration of programs, projects, contracts and grants funded in whole or in
audit performed under this regulation, except as additional audits arepart with state transportation assistance funds. 
deemed necessary by the Commissioner for: c) Auditor’s Report on the Municipality’s or Public Authority’s Inter-

a) periods on project close-out audits not covered by this regulation;nal Controls Over Compliance. The auditor shall provide a report on
b) resolution of material known questioned costs; internal controls over compliance with the requirements of laws, regula-
c) resolution of non-compliance which is deemed material to the sched-tions, contracts and grants applicable to state transportation funded pro-

ule of expenditures of state transportation assistance; grams that could have a direct and material effect on a state transportation
d) unresolved reportable conditions which are also material weak-funded program. The auditor’s Report on Compliance with Requirements

nesses to the financial statements or the schedule of state transportationApplicable to State Transportation Assistance Programs as described in
assistance; § 43.5(b) and the Auditor’s Report on Internal Controls Over Compliance

e) indications of irregularities or fraud, waste or abuse; ormay be combined. 
f) audits deemed necessary by the Commissioner in fulfillment of moni-d) A Schedule of Findings and Questioned Costs for State Transporta-

toring responsibilities under Federal programs, or to comply with Federaltion Assistance Programs. The schedule shall include:
compliance requirements.1) a summary of audit results including, where applicable, a state-

Section 43.10. Guidance. The Department of Transportation will issuement that reportable conditions in internal control were disclosed by the
guidance to facilitate compliance with the requirements of this Pilot Pro-audit and whether such conditions are material to the supplementary
gram. Such guidance may be obtained from the Department’s Contract“Schedule of State Transportation Assistance Expended” or the combined
Audit Bureau.supplementary “Schedule of Expenditures of Federal Awards and State

Transportation Assistance Expended;
1The single audit program is defined in § 21 of the Transportation Law.2) a statement on whether the audit disclosed any non-compliance

Affected municipalities and public authorities are required to submit sin-with state transportation assistance programs that is material to the sup-
gle state audits for fiscal years commencing after December thirty-first,plementary “Schedule of State Transportation Assistance Expended” or
Two Thousand.the combined supplementary “Schedule of Expenditures of Federal
Text of proposed rule and any required statements and analyses mayAwards and State Transportation Assistance Expended;
be obtained from: Linda Zinzow, Department of Transportation, 50 Wolf3) the status of current and prior material findings, known ques-
Rd., First Fl., Albany, NY 12232, (518) 457-4700, e-mail: lzinzowtioned costs and recommendations that affect the current audit of the
@dot.state.ny.ussupplementary “Schedule of Transportation Assistance Expended” or the
Data, views or arguments may be submitted to: Same as above.combined supplementary “Schedule of Expenditures of Federal Awards
Public comment will be received until: 45 days after publication of thisand State Transportation Assistance Expended); 
notice.4) the auditee’s corrective action plan for reportable conditions,
This action was not under consideration at the time this agency’smaterial non-compliance and known questioned costs for state transporta-
regulatory agenda was submitted.tion assistance programs, including a summary of follow-up actions by the

auditee and auditor for prior years’ findings; Summary of Regulatory Impact Statement
5) known questioned costs that are greater than $10,000 and known 1. Statutory Authority: Section 14.18 and Section 21 of the Transporta-

questioned costs when likely questioned costs are greater than $10,000 for tion Law, as added by Chapter 279 of the Laws of 1998, as amended,
a type of compliance requirement; provide the statutory authority.

6) known fraud affecting state transportation assistance expended, 2. Legislative Objectives: Municipalities and public authorities will
unless such fraud is otherwise reported as an audit finding in the schedule submit audits to the State on a new form that complies in form and content
of findings and questioned costs. The auditor is not required to make an with single federal audits that are already required. These State audits
additional reporting when the auditor confirms that the fraud was reported would be performed by an independent certified public accountant in a

50



NYS Register/April 19, 2006 Rule Making Activities

form closely shadowing the form of audit the CPA is already preparing for eral Single Audit Compliance Supplement guide published by the federal
the federal government. The funds to be audited are for state transportation Office of Management and Budget.
programs, projects, grants, contracts or agreements administered by the Mitigation of local mandate concerns. Some objections have been
Department of Transportation. The law applies only to municipalities and raised by counties mainly concerning the very existence of the required
public authorities expending more than one hundred thousand dollars in audit. However, the statute mandating single state audits was passed by the
State Transportation Assistance administered by NYS Department of legislature in 1998. NYSDOT is mandated by Section 21 to prepare these
Transportation in any fiscal year and only when said entity performs a proposed rules and regulations and every effort has been made to decrease
single audit pursuant to the federal Single Audit Act of 1984, as amended. any negative aspects of the program. The issue of using the federal audit

threshold was addressed in the statute by making the state program re-3. Needs and Benefits: The Department of Transportation expends
quired only if a federal single audit is already being done. There is noseveral hundred million dollars per year in local programs and has a
evidence that the single state audits will apply to more programs than aregrowing federal-aid pass through program. Audit coverage of these pro-
currently required to be audited. The counties’ impression that these auditsgrams is essential. The New York Single State Audit requirement will
are not being done is evidence of the need for this program to insure that allsimplify and synchronize the audit requirements. The regulations piggy-
applicable state transportation funds are being audited.back on the federal requirements and forms in such a way that audits of

programs across the State will have similar layout and design and will be The issues of clustering programs and using risk as criteria have been
similar to the forms already required for the same programs and projects on incorporated into the proposed regulations. The suggestion that manage-
the federal level. Where a recipient needs to do a federal single audit, the ment make assertions that are evaluated by the auditor has been incorpo-
Department would not impose any additional audit requirements unless the rated into the regulations and make up the basis of the single state audit.
audit does not cover all the years in which the funds were expended. Aid The implementation date is set forth in the statute and requires single state
recipients will benefit by the reduction in the work of preparing for several audits for fiscal years beginning after December 31, 2000. NYSDOT is
different audits. As contemplated by the Federal government, the single preparing guidance in line with the request of the New York State Govern-
audit process should be less time-consuming and onerous on the munici- ment Finance Officers’ Association, Inc.
pality or public authority. The regulations are compact and uncomplicated, 6. Paperwork: The Department of Transportation will issue guidance
being less than 2,000 words. including suggested forms to comply with the requirements of these regu-

lations. Every effort has been made to make the New York program trackQuicker close-out of projects will result in a faster release of retainage,
the paperwork that is already being prepared for the federal government.deposits, or unexpended funds. Another boon to the aid-recipient is that
The regulations allow an auditor to chose the form that is submitted fromexpenses related to audits performed under these regulations would be
either a “Schedule of State Transportation Assistance Expended” or thechargeable as an indirect cost to the specific transportation program, pro-
combined supplementary “Schedule of Expenditures of Federal Awardsject grant, contract or agreement to the extent allowable under state pro-
and State Transportation Assistance Expended.” Clustering of programsgrams and funding provided. This would be achieved simply by including
within one report will be allowed.the estimated cost of the audit when bidding or applying for project

funding. The program recipient can completely avoid the cost of the single 7. Duplication: The intent of the state’s Single Audit Program is to
state audit by adding the audit cost to the amount requested from the State streamline audits of agencies that receive state transportation aid. Because
for funding of the program. the federal audit is already required, the new state program will dove-tail

with it. The state and federal audits review many of the same records so4. Costs: Because affected municipalities and public authorities are
this program will avoid duplication of effort, will be cost efficient, and willalready required to cause an audit of federal funds to be prepared, the
uncover non-compliance issues sooner than the current audit proceduresincremental cost of including an audit of the state transportation funds
would.involved is expected to be minimal.

8. Alternatives: Issuance of this regulation is mandated by law, so there5. Local Government Mandates: When municipalities or public author-
are no alternatives to be considered. However, every effort was made toities prepare their financial statements they will need to prepare supple-
allow for alternative audit forms to be allowed and to streamline themental schedules of state transportation funds expended, either separately,
program to shadow the already-required Federal program.or in combination with a schedule of federal awards. Later, when these

9. Federal Standards: The federal Single Audit Program requirementsagencies have an independent federal single audit performed, they will also
as last revised are set forth in Chapter 75 of Title 31 of the United Statesneed to include certain elements pertaining to state transportation pro-
Code known as the “Single Audit Act Amendments of 1996”. Circular No.grams. The Single State Audit Ad Hoc Working Group included represent-
A-133 (revised June 24, 1997) titled Audits of States, Local Governments,atives of the municipalities, public authorities, associations concerned with
and Non-Profit Organizations, sets forth standards aimed at obtainingpublic policies, and auditor associations that will be affected by the new
consistency and uniformity in federal audits. The state’s Single Auditprocedure. It also mailed information concerning the program and request-
Program only applies to municipalities and public authorities already sub-ing input to a much larger number of entities.
ject to these federal Single Audit Act.Written comments were received from the NYS Association of Coun-

10. Compliance Schedule: This regulation only applies to municipali-ties mainly depicting the new program as “another unfunded mandate”.
ties or public authorities for their fiscal years which begin after DecemberThe association objected that the audit threshold should be the same as the
31, 2000. An audit would not be done until the end of their fiscal year afterfederal so that the impact locally would be minimal, that clusters of
December 31, 2001. Section 21 sunsets on December 31, 2006.programs be audited together and be based on risk, that the implementation

date is too soon to be reflected in the next budget, and that single state Regulatory Flexibility Analysis
audits will apply to more programs than are currently being audited. Two 1. Effect of Rule: No small businesses are affected by the rule. It is
counties submitted resolutions objecting to the single state audits based on estimated that 125 local governments and public authorities will be im-
those objections. pacted annually. 

The City of New York Office of Management and Budget submitted 2. Compliance Requirements: Affected municipalities or public author-
written comments pointing out that the legislation may not cover very ities would need to prepare, as part of their annual financial statements, a
many New York City programs. Only two DOT programs benefiting New supplementary “Schedule of State Transportation Assistance Expended”
York City are audited as part of the City’s federal single audit. Issues or the combined supplementary “Schedule of Expenditures of Federal
important to the City are that the federal threshold be used to determine Awards and State Transportation Assistance Expended”. The affected
when a single audit is needed, that clustering of programs be allowed, and agencies will arrange, through the independent auditor who already is
that high and low risk programs be distinguished. A delay in the implemen- required to perform the Federal Single Audit for the municipality or public
tation date of the legislation was requested and granted by Chapter 100 of authority, to have this supplementary schedule audited in conjunction with
the Laws of 1999. the federal single audit.

3. Professional Services: An independent auditor, normally the sameThe New York State Government Finance Officers’ Association, Inc.
auditor who performs the Federal Single Audit, would be hired to performbrought up unique issues from the point of view of the auditors. It recom-
the State Single Audit.mended that the aid recipient through its management give written assur-

ances concerning compliance with the laws, regulations, contracts, and 4. Compliance Costs: There are no capital costs associated with this
grants. The auditor then would verify management’s assertions and issue proposed regulation. The annual cost for continuing compliance will vary
an opinion on management’s assertion regarding both compliance and for local governments depending upon the amount of state funds expended.
effectiveness of internal control. The association recommended that DOT Typically the costs of an independent audit are .25% to 1.5% of total
publish a comprehensive compliance supplement modeled after the Fed- program costs. It is expected that the cost of the program will range from
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approximately $2,500.00 to $50,000.00 depending on the size and com- reports of independent medical examinations (IMEs) be received by the
plexity of the program. These costs are reimbursable to the extent permit- board within ten calendar days of the exam. Due to the time it takes to
ted under the state transportation program. prepare the report and mail it, the fact the board is not open on legal

holidays, Saturdays and Sundays, and that U.S. Post Offices are not open5. Economic and Technological Feasibility: Because a federal Single
on legal holidays and Sundays, it is extremely difficult to timely file saidAudit is already being performed, it is feasible to comply with these
reports. If a report is not timely filed it is precluded and is not consideredregulations and perform a state Single Audit. The requirements of the state
when a decision is rendered. As the medical professional preparing theprogram allow the auditor to submit the federal audit firm with a simple
report must send the report on the same day and in the same manner to theadditional schedule to account for state monies. Several other states have
board, workers’ compensation insurance carrier/self-insured employer,enacted similar provisions such as Connecticut and Florida. Other states
claimant’s treating provider and representative, and the claimant it is nothave similar administrative requirements.
possible to send the report by facsimile or electronic means. The recent6. Minimizing Adverse Impact: To minimize adverse impact, the re-
decisions have greatly, negatively impact the professionals who conductquirement for a State Single Audit only applies when a federal Single
IMEs, the IME entities, insurance carriers and self-insured employers.Audit is already being done because the federal government requires it. 
When untimely reports are precluded, the insurance carriers and self-7. Small Business and Local Government Participation: The proposed
insured employers are prevented from adequately defending their position.guidelines will be circulated for comment to both accounting groups,
Accordingly, emergency adoption of this rule is necessary.government financial management groups, and municipal groups. The

following is a list of intended contacts: Subject: Filing written reports of independent medical examinations
- accounting: NYS Society of Certified Public Accountants, NYS Gov- (IMEs).

ernment Finance Officers’ Association, and the largest five auditing firms. Purpose: To amend the time for filing written reports of IMEs with the
- municipal: all counties, cities, towns, villages and public authorities, board and furnished to all others.

including Port Authority, Metropolitan Transit Authority, Triborough Text of final rule: Paragraph (11) of subdivision (d) of section 300.2 of
Bridge and Tunnels, and the City of New York Title 12 NYCRR is amended to read as follows:

-associations: Association of Towns, and Association of Counties, (11) A written report of a medical examination duly sworn to, shall
NYS Association of Town Superintendents of Highways, NYS Highway be filed with the Board, and copies thereof furnished to all parties as may
Superintendents;’ Association, Inc. NY Conference of Mayors and Munic- be required under the Workers’ Compensation Law, within 10 business
ipal Officials, American Public Works Association New York Chapter, days after the examination, or sooner if directed, except that in cases of
NY Association of Local Government Records Officers, NYS Airport persons examined outside the State, such reports shall be filed and fur-
Managers Association, NYS Town Clerks Association, Empire State Re- nished within 20 business days after the examination. A written report is
port, NYS Transit Operators Association,, Southern Tier West Associa- filed with the Board when it has been received by the Board pursuant to the
tion, Tug Hill Commission, Merwin Rural Services Institute at SUNY requirements of the Workers’ Compensation Law.
Potsdam, Southern Tier Central Regional Planning & Development Board This notice is intended to serve only as a notice of emergency adoption.

-state: Office of State Comptroller, Municipal Affairs, all Department This agency intends to adopt this emergency rule as a permanent rule and
of Transportation offices. will publish a notice of proposed rule making in the State Register at some
Rural Area Flexibility Analysis future date. The emergency rule will expire June 26, 2006.
The proposed regulation will not impose any adverse impact on rural areas Text of final rule and any required statements and analyses may be
nor will it add new reporting, recordkeeping and other compliance require- obtained from: Cheryl M. Wood, Workers’ Compensation Board, 20
ments. Rural municipalities and rural public authorities will be affected in Park St., Rm. 401, Albany, NY 12207, (518) 486-9564, e-mail: Office-
the same way as more urban municipalities and authorities. However, it is ofGeneralCounsel@wcb.state.ny.us
expected that many rural programs may not meet the minimum Federal and Regulatory Impact StatementState financial amounts to trigger the program.

1. Statutory authority:
Job Impact Statement The Workers’ Compensation Board (hereinafter referred to as Board) is
It is apparent from the nature and purpose of the rules that it will not have a clearly authorized to amend 12 NYCRR 300.2(d)(11). Workers’ Compen-
substantial adverse impact on jobs and employment opportunities. As far sation Law (WCL) Section 117(1) authorizes the Chair to make reasonable
as can be determined the rules would have a neutral impact on jobs and regulations consistent with the provisions of the Workers’ Compensation
employment opportunities neither adding nor decreasing them. Private- Law and the Labor Law. Section 141 of the Workers’ Compensation Law
sector auditing firms may experience a negligible increase in staff. No authorizes the Chair to make administrative regulations and orders provid-
increase or decrease in state auditing staff is anticipated but the deploy- ing, in part, for the receipt, indexing and examining of all notices, claims
ment of state auditors will be impacted by letting state auditors concentrate and reports, and further authorizes the Chair to issue and revoke certifi-
on smaller programs or state-funded projects not requiring a single audit. cates of authorization of physicians, chiropractors and podiatrists as pro-

vided in sections 13-a, 13-k, and 13-l of the Workers’ Compensation Law.
Section 137 of the Workers’ Compensation Law mandates requirements
for the notice, conduct and reporting of independent medical examinations.
Specifically, paragraph (a) of subdivision (1) requires a copy of each report
of an independent medical examination to be submitted by the practitionerWorkers’ Compensation Board on the same day and in the same manner to the Board, the carrier or self-
insured employer, the claimant’s treating provider, the claimant’s repre-
sentative and the claimant. Sections 13-a, 13-k, 13-l and 13-m of the
Workers’ Compensation Law authorize the Chair to prescribe by regula-EMERGENCY
tion such information as may be required of physicians, podiatrists, chiro-

RULE MAKING practors and psychologists submitting reports of independent medical ex-
aminations. Independent Medical Examinations 2. Legislative objectives:

I.D. No. WCB-16-06-00004-E Chapter 473 of the Laws of 2000 amended Sections 13-a, 13-b, 13-k,
Filing No. 399 13-l and 13-m of the Workers’ Compensation Law and added Sections 13-
Filing date: March 29, 2006 n and 137 to the Workers’ Compensation Law to require authorization by
Effective date: March 29, 2006 the Chair of physicians, podiatrists, chiropractors and psychologists who

conduct independent medical examinations, guidelines for independent
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- medical examinations and reports, and mandatory registration with the
cedure Act, NOTICE is hereby given of the following action: Chair of entities that derive income from independent medical examina-
Action taken: Amendment of section 300.2(d)(11) to Title 12 NYCRR. tions. This rule would amend one provision of the regulations adopted in
Statutory authority: Workers’ Compensation Law, sections 117 and 137 2001 to implement Chapter 473 regarding the time period within which to
Finding of necessity for emergency rule: Preservation of general wel- file written reports from independent medical examinations.
fare. 3. Needs and benefits:
Specific reasons underlying the finding of necessity: Recent decisions Prior to the adoption of Chapter 473 of the Laws of 2000, there were
issued by board panels have interpreted the current regulation as requiring limited statutory or regulatory provisions applicable to independent medi-
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cal examiners or examinations. Under this statute, the Legislature provided filing within ten business days, the Board discussed extending the period
a statutory basis for authorization of independent medical examiners, con- within which to file the report to fifteen days. In reviewing the law and
duct of independent medical examinations, provision of reports of such regulations the Board felt the proposed change was best. Subdivision 7 of
examinations, and registration of entities that derive income from such WCL Section 137 requires the notice of the exam be sent to the claimant
examinations. Regulations were required to clarify definitions, procedures within seven business days, so the change to business days is consistent
and standards that were not expressly addressed by the Legislature. Such with this provision. Further, paragraphs (2) and (3) of subdivision 1 of
regulations were adopted by the Board in 2001. WCL Section 137 require independent medical examiners to submit copies

of all request for information regarding a claimant and all responses toAmong the provisions of the regulations adopted in 2001 was the
such requests within ten days of receipt or response. Further, in discussingrequirement that written reports from independent medical examinations
this issue with participants to the system, it was indicated that the change tobe filed with the Board and furnished to all parties as required by the WCL
business days would be adequate.within 10 days of the examination. Guidance was provided in 2002 to some

The Medical Legal Consultants Association, Inc., suggested that theto participants in the process from executives of the Board that filing was
Board provide for electronic acceptance of IME reports directly from IMEaccomplished when the report was deposited in a U.S. mailbox and that
providers. However, at this time the Board cannot comply with this sug-“10 days” meant 10 calendar days. In 2003 claimants began raising the
gestion as WCL Section 137(1)(a) requires reports to be submitted by theissue of timely filing with the Board of the written report and requesting
practitioners on the same day and in the same manner to the Board, thethat the report be excluded if not timely filed. In response some representa-
insurance carrier, the claimant’s attending provider and the claimant. Untiltives for the carriers/self-insured employers presented the 2002 guidance
such time as the report can be sent electronically to all of the parties, theas proof they were in compliance. In some cases the Workers’ Compensa-
Board cannot accept it in this manner.tion Law Judges (WCLJs) found the report to be timely, while others found

it to be untimely. Appeals were then filed to the Board and assigned to 9. Federal standards:
Panels of Board Commissioners. Due to the differing WCLJ decisions and There are no federal standards applicable to this proposed rule.
the appeals to the Board, Board executives reviewed the matter and addi- 10. Compliance schedule: 
tional guidance was issued in October 2003. The guidance clarified that It is expected that the affected parties will be able to comply with this
filing is accomplished when the report is received by the Board, not when change immediately.
it is placed in a U.S. mailbox. In November 2003, the Board Panels began Regulatory Flexibility Analysis
to issue decisions relating to this issue. The Panels held that the report is 1. Effect of rule:
filed when received by the Board, not when placed in a U.S. mailbox, the Approximately 2511 political subdivisions currently participate as mu-
CPLR provision providing a 5-day grace period for mailing is not applica- nicipal employers in self-insured programs for workers’ compensation
ble to the Board (WCL Section 118), and therefore the report must be filed coverage in New York State. These self-insured local governments will be
within 10 days or it will be precluded. required to file reports of independent medical examinations conducted at

Since the issuance of the October 2003 guidance and the Board Panel their request within ten business days of the exam, rather than ten calendar
decisions, the Board has been contacted by numerous participants in the days, in order that such reports may be admissible as evidence in a work-
system indicating that ten calendar days from the date of the examination is ers’ compensation proceeding. 
not sufficient time within which to file the report of the exam with the Small businesses that are self-insured will also be affected by the
Board. This is especially true if holidays fall within the ten day period as proposed rule. These small businesses will be required to file reports of
the Board and U.S. Postal Service do not operate on those days. Further the independent medical examinations conducted at their request within ten
Board is not open to receive reports on Saturdays and Sundays. If a report business days of the exam, rather than ten calendar days, in order that such
is precluded because it is not filed timely, it is not considered by the WCLJ reports may be admissible as evidence in a workers’ compensation pro-
in rendering a decision. ceeding. 

By amending the regulation to require the report to be filed within ten Small businesses that derive income from independent medical exami-
business days rather than calendar days, there will be sufficient time to file nations are a regulated party and will be required to file reports of indepen-
the report as required. In addition by stating what is meant by filing there dent medical examinations conducted at their request within ten business
can be no further arguments that the term “filed” is vague. days of the exam, rather than ten calendar days, in order that such reports

4. Costs: may be admissible as evidence in a workers’ compensation proceeding. 
This proposal will not impose any new costs on the regulated parties, Individual providers of independent medical examinations who own

the Board, the State or local governments for its implementation and their own practices or are engaged in partnerships or are members of
continuation. The requirement that a report be prepared and filed with the corporations that conduct independent medical examinations also consti-
Board currently exists and is mandated by statute. This rule merely modi- tute small businesses that will be affected by the proposed rule. These
fies the manner in which the time period to file the report is calculated and individual providers will be required to file reports of independent medical
clarifies the meaning of the word “filed”. examinations conducted at their request within ten business days of the

5. Local government mandates: exam, rather than ten calendar days, in order that such reports may be
Approximately 2511 political subdivisions currently participate as mu- admissible as evidence in a workers’ compensation proceeding.

nicipal employers in self-insured programs for workers’ compensation 2. Compliance requirements:
coverage in New York State. These self-insured municipal employers will Self-insured municipal employers, self-insured non-municipal employ-
be affected by the proposed rule in the same manner as all other employers ers, independent medical examiners, and entities that derive income from
who are self-insured for workers’ compensation coverage. As with all independent medical examinations will be required to file reports of inde-
other participants, this proposal merely modifies the manner in which the pendent medical examinations within ten business days, rather than ten
time to file a report is calculated, and clarifies the meaning of the word calendar days, in order that such reports may be admissible as evidence in a
“filed”. workers’ compensation proceeding. The new requirement is solely the

6. Paperwork: manner in which the time period to file reports of independent medical
This proposed rule does not add any reporting requirements. The re- examinations is calculated.

quirement that a report be provided to the Board, carrier, claimant, claim- 3. Professional services:
ant’s treating provider and claimant’s representative in the same manner It is believed that no professional services will be needed to comply
and at the same time is mandated by WCL Section 137(1). Current regula- with this rule.
tions require the filing of the report with the Board and service on all others 4. Compliance costs:
within ten days of the examination. This rule merely modifies the manner This proposal will not impose any compliance costs on small business
in which the time period to file the report is calculated and clarifies the or local governments. The rule solely changes the manner in which a time
meaning of the word “filed”. period is calculated and only requires the use of a calendar.

7. Duplication: 5. Economic and technological feasibility:
The proposed rule does not duplicate or conflict with any state or No implementation or technology costs are anticipated for small busi-

federal requirements. nesses and local governments for compliance with the proposed rule.
8. Alternatives: Therefore, it will be economically and technologically feasible for small

businesses and local governments affected by the proposed rule to complyOne alternative discussed was to take no action. However, due to the
with the rule.concerns and problems raised by many participants, the Board felt it was

more prudent to take action. In addition to amending the rule to require the 6. Minimizing adverse impact:
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This proposed rule is designed to minimize adverse impacts due to the istrator, that seeks relief pursuant to Sections 14(6), 15(8) or 25-a of the
current regulations for small businesses and local governments. This rule Workers Compensation Law, shall, at the time its application is filed with
provides only a benefit to small businesses and local governments. the Special Funds Conservation Committee, also file a copy of the applica-

tion with the board and all affected parties. 7. Small business and local government participation: 
The Board received input from a number of small businesses who (b) Other applications: Any such employer, or its carrier or third party

derive income from independent medical examinations, some providers of administrator, that submits an application for relief involving a claim that
independent medical examinations and the Medical Legal Consultants is not subject to the same Section 25(2-c) alternative dispute resolution
Association, Inc. which is a non-for-profit association of independent program shall file a copy of its application with the board and all affected
medical examination firms and practitioners across the State. parties simultaneously. Such applications may include, but are not limited

to, requests for approval of a settlement agreement pursuant to Workers’Rural Area Flexibility Analysis
Compensation Law Section 32 and/or an apportionment of liability pursu-1. Types and estimated numbers of rural areas:
ant to the Workers’ Compensation Law. This section does not apply toThis rule applies to all claimants, carriers, employers, self-insured
claims or issues which involve individuals who or entities that are allemployers, independent medical examiners and entities deriving income
subject to the same Alternative Dispute Resolution program.from independent medical examinations, in all areas of the state.

(c) Negotiated resolution: In the event the parties reach an agreement2. Reporting, recordkeeping and other compliance requirements:
regarding an application for relief described in subdivision (a) or (b) ofRegulated parties in all areas of the state, including rural areas, will be
this section, a copy of the agreement, signed by an authorized individualrequired to file reports of independent medical examinations within ten
for each party, shall be submitted to the board for review. The board shallbusiness days, rather than ten calendar days, in order that such reports may
issue a written decision approving the agreement unless it finds that thebe admissible as evidence in a workers’ compensation proceeding. The
agreement is unfair, unconscionable, or improper as a matter of law. Nonew requirement is solely the manner in which the time period to file
agreement entered into under this subdivision shall become effective untilreports of independent medical examinations is calculated.
approved by the board. Decisions approving an agreement described in3. Costs:
this subdivision shall not be reviewable under Section 23 of the Workers’This proposal will not impose any compliance costs on rural areas. The
Compensation Law absent evidence that the agreement is the result of anrule solely changes the manner in which a time period is calculated and
intentional misrepresentation of a material fact by, or was induced byonly requires the use of a calendar.
fraudulent behavior on the part of, a signatory to the agreement or their4. Minimizing adverse impact:
agent. If the board disapproves a submitted agreement, it shall issue aThis proposed rule is designed to minimize adverse impact for small
written decision stating the reasons for such disapproval. Decisions disap-businesses and local government that already exist in the current regula-
proving an agreement shall be reviewable under Section 23 of the Work-tions. This rule provides only a benefit to small businesses and local
ers’ Compensation Law. governments.

(d) Adjudication: In the event the parties are unable to reach an5. Rural area participation:
agreement regarding an application for relief described in subdivision (a)The Board received input from a number of entities who derive income
or (b) of this section, the applicant may request that the board adjudicatefrom independent medical examinations, some providers of independent
the issue or issues raised in the application. Upon receipt of such request,medical examinations and the Medical Legal Consultants Association, Inc.
the board shall schedule a hearing before a Workers’ Compensation Lawwhich is a non-for-profit association of independent medical examination
Judge or other board attorney for the purpose of resolving the disputedfirms and practitioners across the State.
issue or issues. Decisions issued by a Workers’ Compensation Law JudgeJob Impact Statement
or board attorney pursuant to this subdivision shall be reviewable underThe proposed regulation will not have an adverse impact on jobs. The
Section 23 of the Workers’ Compensation Law. regulation merely modifies the manner in which the time period to file a

(e) Nothing herein shall in any way affect or be deemed to modify thewritten report of an independent medical examination is filed and clarifies
statutory agreement approval provisions of Workers’ Compensation Lawthe meaning of the word “filed”. These regulations ultimately benefit the
Section 32.participants to the workers’ compensation system by providing a fair time
Final rule as compared with last published rule: Nonsubstantiveperiod in which to file a report.
changes were made in section 314.8(b).

NOTICE OF ADOPTION Text of rule and any required statements and analyses may be
obtained from: Cheryl M. Wood, Workers’ Compensation Board, 20

Alternative Dispute Resolution Claims Board Park St., Rm. 401, Albany, NY 12207, (518) 486-9564, e-mail: Office-
ofGeneralCounsel@wcb.state.ny.usI.D. No. WCB-46-05-00004-A

Filing No. 400 Revised Regulatory Impact Statement
Filing date: March 29, 2006 1. Statutory Authority:
Effective date: April 19, 2006 The Workers’ Compensation Board (Board) is authorized to amend 12

NYCRR Part 314. Workers’ Compensation Law (WCL) § 117(1) autho-PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- rizes the Chair of the Board to make reasonable regulations consistent withcedure Act, NOTICE is hereby given of the following action: the provisions of the WCL and the Labor Law. WCL § 141 authorizes the
Action taken: Amendment of section 314.2(d)(5) and addition of section Chair to make administrative regulations providing in part for the receipt,
314.8 to Title 12 NYCRR. indexing and examining of all notices, claims and reports. WCL § 25(2-
Statutory authority: Workers’ Compensation Law, sections 25(2-c), c)(a) provides that for the purposes of employments classified under Sec-
117(1) and 141 tions 220, 240, and 241 of the Labor Law, an employer and a recognized or
Subject: Written reports of injury in Alternative Dispute Resolution certified exclusive bargaining representative of its employees may include
(“ADR”) claims and board resolution of certain issues arising in ADR within their collective bargaining agreement provisions to establish an
claims but not subject to the ADR program. alternative dispute resolution system to resolve any claims arising under
Purpose: To amend the time for filing reports of injury in ADR claims this chapter. 
and set forth a procedure for board resolution of certain issues arising in 2. Legislative Objectives:
ADR claims which are not subject to the ADR Program. By Chapter 491 of the Laws of 1995 and extended until December 31,

2010 (Chap. 649 of the Laws of 2005) the legislature amended Workers’Text of final rule: Paragraph (5) of subdivision (d) of Section 314.2 of
Compensation Law § 25 to permit, by negotiated labor agreement, a non-Title 12 NYCRR is hereby amended to read as follows:
WCB arbitration and/or mediation claim process for employers and em-(5) a report of injury shall be submitted to the board on an ADR-1
ployees in the unionized construction industry. As a result, there are nowform by the party designated in the agreement within [30] ten days after the
four operating workers’ compensation alternative dispute resolutionaccident occurs. The board shall assign a file number to the claim; 
(“ADR”) programs in New York State. The proposed rule would amendA new Section 314.8 of Title 12 NYCRR is hereby adopted to read as
one provision of the regulations adopted in 1996 to implement Chapter 491follows:
regarding the time period for which a report of injury is submitted to theBoard Adjudication of Certain Issues
Board and would add a new section to the regulations dealing with Board(a) Special Funds applications: Any employer participating in an alter-
approval or adjudication of certain issues not subject to WCL § 25(2-c).native dispute resolution program pursuant to Section 25(2-c) of the Work-

ers’ Compensation Law, or such employer’s carrier or third party admin- 3. Needs and Benefits:
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Workers’ Compensation Law § 110(2) requires a non-ADR employer No additional costs for the agency or its constituents are envisioned for
to file an accident report with the Board within ten (10) days of the date of the amendment to 314.2(d)(5). In fact, costs may be reduced as it is
accident. Presently, 12 NYCRR § 314.2(d)(5) requires an ADR employer anticipated that the prompt filing of ADR-1s, concurrently with the present
to file an injury report within thirty (30) days of an accident. The requested C-2 filing requirement, will reduce the need for post-report filing correc-
regulation modification will reduce the amount of time for an ADR em- tive action that is sometimes needed to remove an ADR case from tradi-
ployer to file an injury report from thirty (30) days to ten (10) days and will tional Workers’ Compensation Board claim processes.
make the ADR employer’s time to file an injury report the same as is Additional costs for the addition of 314.8 will be minimal and should
statutorily required for non-ADR employers. This portion of the rule is be limited to photocopying, mailing costs, and legal fees associated with
consistent with the legislature’s objective of promoting the prompt resolu- applications for relief. The Board’s costs will consist of those associated
tion of workers’ compensation claims. with reviewing and approving negotiated agreements and holding hearings

in cases where parties are unable reach an agreement regarding an ADR It is important for ADR-1s to be filed promptly and at the same time as
employer’s request for financial relief. As the ADR program is limited inC-2 accident reports so the Board can quickly identify and separate ADR
scope and participants, costs are expected to be minor and will be out-cases from traditional WCB claim processes. The ADR-1 is the initial and
weighed by the benefits of receiving Special Funds reimbursement and/orprimary indicator that a particular claim is an ADR claim and needs to be
apportionment with a non-ADR employer.segregated from non-ADR workers’ compensation claim processing. In

5. Local Government Mandates:the absence of an ADR-1, Board personnel might assume a case is a
There are no local governments who are participants in an ADR pro-“regular” compensation case and process the case accordingly. This can

gram. Therefore the change to 314.2 will have no affect on any localresult in an ADR case being adjudicated by the Board in the traditional
governments. The addition of 314.8 will affect local governments whofashion, which defeats the purpose of the alternative dispute resolution
may be responsible for a portion of a claim originally thought to be the soleprocess and may cause additional, unnecessary work for corrective action. 
responsibility of an ADR employer. Such local governments would beA uniform accident report filing date will generate consistency in
subject to the processes outlined in 314.8. accident report filing requirements and will assist the Board in accurately

6. Paperwork:and promptly identifying ADR cases for segregation from customary
No additional paperwork will be required as a result of the amendmentWCB adjudication processes. Additionally, a uniform rule will reduce

of 314.2(d)(5). In fact, a uniform rule will likely reduce paperwork neededpotential confusion amongst employers as to when accident reports need to
to rectify potential improper initial processing of ADR cases.be filed with the Board.

Some additional paperwork will be required for 314.8 as the ruleWCL § 25(2-c) allows employers and employee representatives cov-
requires applications to the Board and other affected parties and requiresered by the statute to establish an alternative dispute resolution system to
applicants to either make a request to the Board for the approval of aresolve claims under the WCL. However, there are some issues that may
negotiated settlement or make a request to the Board to adjudicate an issue.arise within these claims that are outside the scope of WCL § 25(2-c).
However, the filing of applications ensures access of ADR participants toThese issues can include Section 32 settlement agreements involving non-
benefits which may otherwise have been denied.ADR employers, and situations where an ADR employer is seeking finan-

7. Duplication:cial relief from the Second Injury Fund or Fund for Re-Opened Cases
There is no duplication as this is a unique program administered solely(Special Funds) represented by the Special Funds Conservation Commit-

by the WCB.tee (SFCC), a non-ADR employer or an employer from another ADR
8. Alternatives:program. The Special Funds Conservation Committee, Special Funds it
There are no viable alternatives for 314.2(d)(5). A regulatory filingrepresents and employers not covered under a particular ADR program are

deadline of thirty (30) days presently exists. This proposal will reduce thisnot subject to the jurisdiction of the ADR program and are not signatories
deadline to ten (10) days for consistency with Workers’ Compensationto the collective bargaining agreement containing the ADR program provi-
Law § 110(2). This will assist the Board to accurately and promptly pro-sions. The Board is also not a signatory to such collective bargaining
cess an ADR case.agreements. Currently ADR employers seeking Special Funds reimburse-

ment or apportionment of liability from an employer not covered under its There are no viable alternatives for the addition of 314.8. The issues
ADR agreement have no way to obtain binding determinations against addressed in 314.8 cannot be handled within the ADR process and are for
these entities. However, the Board retains jurisdiction over all claims and the Board to resolve either through the approval of a negotiated settlement
can address issues in ADR claims where an entity involved is not governed or by adjudication. This proposal ensures the Board can resolve these
under the ADR agreement. The proposed rule would recognize and clarify issues within its sole jurisdiction, but only at the request of the parties, so
the Board’s continuing jurisdiction and remedy this problem by requiring Board involvement in the ADR process is kept to a minimum.
that these issues be resolved by either a Board approved negotiated settle- Based upon comments received during the Public Comment period, a
ment or adjudication by the Board through its traditional processes. sentence has been added to clarify that the new procedures in Section

314.8(b) do not apply when all the parties involved are subject to the sameA new section 314.8 makes clear that any applications regarding an
ADR program. This is a non-substantial change.issue in a claim that are outside the WCL § 25(2-c) process are to be filed

9. Federal Standards:with the affected parties and the Board. Any negotiated settlement regard-
There are no federal standards applicable.ing these issues would go to the Board for approval, and if approved would

not be reviewable under WCL § 23. If the parties cannot reach an agree- 10. Compliance Schedule:
ment on an application, the applicant may request that the Board adjudicate Affected parties will be able to achieve compliance with the rule upon
the issue. Decisions by the Board would be reviewable under WCL § 23. its adoption.
Nothing in 314.8 is meant to affect or modify the legal requirements for Revised Regulatory Flexibility Analysis
agreements under WCL § 32. 1. Effect of Rule:

This clearly delineated procedure contained in Part 314 will avoid Approximately 500 businesses within 4 program groups participate in
delays and confusion in the alternative dispute resolution process. This the ADR program. As a result of the amendment to 314.2 the small
portion of the rule is consistent with the Legislature’s objectives as it businesses within the ADR program will be required to file an ADR-1
removes a financial disincentive (the unavailability of Special Funds reim- within 10 days of an injury as opposed to within 30 days as was required by
bursement, apportionment of liability, and/or the ability to make final the previous rule. The change to 314.2 will not affect local governments
settlement of claims) for eligible employers to participate in ADR pro- because no local governments participate in the ADR program.
grams. Without the rule, ADR employers could be denied access to finan- The new 314.8 requires small businesses (or their carriers or third party
cial relief that non-ADR employers routinely obtain. Such denial is not administrators) within the ADR program seeking relief involving a claim
equitable or appropriate, especially with respect to Special Funds reim- not subject to WCL § 25(2-c) to file an application with the Board and all
bursement, as all employers, including ADR participants, are statutorily affected parties. These issues will be resolved either by a negotiated
required to pay the assessments that fund the Special Funds. Without this settlement which must be approved by the Board or be resolved by the
regulation change, employers who are ADR participants are paying assess- Board through its adjudication process. Non-ADR small businesses and
ments the same as all other employers, but unlike non-ADR participating local governments who may be responsible for a portion of a claim initially
employers, they cannot obtain reimbursements from the Special Funds. thought to be the sole responsibility of an ADR employer are also subject
The changes in this rule eliminate this inequity. to the processes outlined in 314.8.

4. Costs: 2. Compliance Requirements:
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The amendment to 314.2 requires that an ADR-1 be filed within 10 2. Reporting, recordkeeping and other compliance requirements; and
days of the injury instead of 30 days. The new requirement deals solely professional services:
with the time period in which to file a report of injury and brings the ADR  The amendment to 314.2 changes reporting requirements from 30 to
time period within which to report injuries into conformance with the time 10 days for any ADR employer, no matter where it is located in the state.
period to file a report of injury for a traditional compensation claim. However all ADR employers are already required to file an ADR-1. The

The new 314.8 requires small businesses within the ADR program to addition of 314.8 requires ADR employers to file applications with the
file an application for relief with the Board and all affected parties. The Board and affected parties for the resolution of issues outside of WCL
small businesses must also either request approval of a negotiated settle- § 25(2-c). All employers wherever located in the state are potentially
ment or Board adjudication of the issue. It is anticipated that the Board will subject to 314.8 if an issue arises in a claim as to extent of liability between
require the submission of a form or other paperwork seeking either ap- ADR and non-ADR employers. Additional professional legal services may
proval of the settlement or adjudication of the issue. be needed but should be easily absorbed by the attorneys who presently

handle workers’ compensation matters for the employers. For non-ADR3. Professional Services:
employers the process is almost identical to existing Board procedure. It is believed that no additional professional services will be needed to

comply with the amendment to 314.2. 3. Costs:
It is believed that no additional professional services will be needed to No imposition of additional costs is anticipated for the amendment of

comply with the addition of 314.8. While small businesses and local 314.2. The proposed regulation solely changes the time period in which to
governments may need legal services to prepare settlement agreements and file a notice of injury in ADR cases so that it is the same as regular
adjudicate matters before the Board, it is expected that any legal expertise workers’ compensation cases.
needed would be provided by attorneys who already handle compensation Additional costs for the addition of 314.8 will be minimal and should
matters for the small businesses and local governments. be limited to photocopying, mailing costs, and legal fees associated with

4. Compliance Costs: applications for relief. The Board’s costs will consist of those associated
The proposal to amend 314.2 will not impose any compliance costs on with reviewing and approving negotiated agreements and holding hearings

small businesses in the ADR program. They only requirement is that the in cases where parties are unable reach an agreement regarding an ADR
small businesses file the required form earlier than previously required. employer’s request for financial relief. As the ADR program is limited in
The filing time period is the same as for regular compensation claims. scope and participants, costs are expected to be minor and will be out-

weighed by the benefits of receiving Special Funds reimbursement and/orCompliance costs for the addition of 314.8 include mailing, photocopy-
apportionment with a non-ADR employer. There is no expectation thating and legal fees for small businesses and local governments are expected
costs will vary in rural areas.to be small and manageable. Annual costs and continuing costs will vary

depending on how many applications for relief an ADR small business 4. Minimizing adverse impact:
must file or how many non-ADR small businesses and local governments The amendment of 314.2 is designed to minimize adverse impact by
must address. However, a small outlay in expenditures for ADR small requiring a report of injury be filed within 10 days as is the requirement for
businesses has the potential to result in significant financial relief. Pay- all other claims under the workers’ compensation law.
ments by non-ADR employers and local governments are no greater than Adverse impact is limited on ADR employers because while there are
their liability would normally be under the workers’ compensation law. some costs associated with the addition of 314.8, the rule change is neces-

5. Economic and Technological Feasibility: sary to ensure that ADR employers wherever located within the state have
The economic costs for the rule changes are negligible. There are no access to financial relief non-ADR employers routinely obtain. Non-ADR

known technological costs and it is assumed that small businesses and employers subject to this rule, wherever located, are not any more ad-
local governments will be able to comply with the changes. versely impacted than under the traditional workers’ compensation system.

6. Minimizing Adverse Impact: 5. Rural area participation:
The amendment to 314.2 is designed to minimize impact to small The Board is in regular contact with all ADR program managers. Prior

businesses by having a time period in which to file reports of injury which to proposing these rules, the Board met with some ADR programs and
is uniform. A uniform accident report filing date will generate consistency shared copies of the rules, inviting comments, questions, and concerns
in accident report filing requirements and will assist the Board in accu- with the ADR program. The Board received no comments and has been
rately and promptly identifying ADR cases for segregation from custom- questioned by one ADR program as to when this rule will be in effect.
ary WCB adjudication processes. Additionally, a uniform rule will reduce During the Public Comment period the Board received comments frompotential confusion amongst employers as to when accident reports need to on ADR program and two law firms that represent ADR programs. All ofbe filed with the Board. the comments received strongly support this rule making. Two of the

Adverse impact is limited on ADR small businesses because while comments requested clarifying language in subdivision b of Section 314.8,
there are some costs associated with the addition of 314.8, the rule change which the Board has done by making a non-substantial revision to the rule
is necessary to ensure that ADR small businesses have access to financial text. Specifically, the Board has added a sentence to clarify that the
relief non-ADR employers routinely obtain. Non-ADR small businesses procedures in 314.8(b) do not apply when all of the parties are part of the
and local governments subject to this rule are not any more adversely same ADR program.
impacted than under the traditional workers’ compensation system.

Job Impact Statement7. Small business and local government participation:
Changes made to the last published rule do not necessitate revision to theThe Board is in regular contact with ADR program managers. Prior to
previously published Job Impact Statement.proposing theses rules, the Board met with some ADR programs and
Assessment of Public Commentshared copies of the rules, inviting comments, questions, and concerns

with the ADR program. The Board received no comments, and has been Alternative Dispute Resolution
questioned by one ADR program as to when this rule will be in effect. The Workers’ Compensation Board received comments from a partici-

During the Public Comment period the Board received comments from pant in the Alternative Dispute Resolution Program and from two law
on ADR program and two law firms that represent ADR programs. All of firms representing participants in the Alternative Dispute Resolution Pro-
the comments received strongly support this rule making. Two of the gram.
comments requested clarifying language in subdivision b of Section 314.8, The 45-day public comment period with respect to Proposed Regula-
which the Board has done by making a non-substantial revision to the rule tions 12 NYCRR 314.2(d)(5) and 12 NYCRR 314.8 commenced on No-
text. Specifically, the Board has added a sentence to clarify that the vember 16, 2005. The 45-day period of public comment for the proposed
procedures in 314.8(b) does not apply when all of the parties are part of the regulations expired on December 31, 2005. The Workers’ Compensation
same ADR program. Board received and accepted formal written public comments on proposed
Revised Rural Area Flexibility Analysis regulations 12 NYCRR 314.2(d)(5) and 12 NYCRR 314.8 until Tuesday

January 3, 2006. No additional comments were received after this date.1. Types and estimated numbers in rural areas:
The changes in the rules apply to all ADR employers. ADR employers All of the comments received were in favor of the proposed regula-

are currently located in the eastern part of the state from New York City to tions. Two commentators suggested an alternative paragraph for 12
Albany. However, 314.8 applies to employers in all areas of the state who NYCRR 314.8(b) to clarify that the Board would only exercise jurisdiction
may potentially share in a portion of liability for claim with an ADR in claims which involve parties who are not signatories to the collectively
employer. bargained ADR agreement.
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Based upon public comments received, the final rule contains the non-
substantial modification of a clarifying sentence at the end of new 12
NYCRR 314.8(b) as follows:

“This section does not apply to claims or issues which involve individ-
uals who or entities that are all subject to the same Alternative Dispute
Resolution program.”

This is a non-substantial modification because it is intended to clarify
which claims the Board would exercise jurisdiction over.
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