RULE

REVIEW

Department of Agriculture and Markets

Pursuant to Section 207 of the State Administrative Procedure Act,
notice is hereby provided of the following rule which the Department
of Agricultureand Marketsintendsto review in 2006. Public comment
on the continuation or modification of this regulation will be accepted
until March 31, 2006. All section and Part references areto Title 1 of
the New Y ork Code of Rules and Regulations.

Section139.2  Control of the Asian Long Horned Bestle.

Statutory authority: Agriculture and Markets Law sections 18, 164
and 167, State Administrative Procedure Act section 202.

The continuation of thisregulationisnecessary to preservetheAsian
Long Horned Beetle quarantine in certain areas of Brooklyn, Queens
and Manhattan, New Y ork. The quarantine area has been repeatedly
expanded in an effort to control the spread of the beetle, most recently
in 2003.

Commentsshould beaddressedto: DianeB. Smith, New Y ork State
Agriculture and Markets, Counsel's Office, 10B Airline Dr., Albany,
NY 12235, (518) 457-6468, e-mail: diane.smith@agmkt.state.ny.us

Banking Department

Pursuant to Section 207 of the State Administrative Procedure Act,
Review of Existing Rules, noticeis hereby given of thefollowing rule
whichtheBanking Department will bereviewing thisyear to determine
whether it should be continued or modified. This rule was adopted in
2001.

3NYCRR Part 6.6

a. Description of rule: The rule reduces the mandated number of

meetings of boards of directors and executivecommittees of
certain banks and trust companies.

b. Legal basisfor therule: Banking Law Section 14-g

c. Need for the rule: Provides qualified State-chartered banks

parity with national banks, and thus helpsinsure the continued
competitiveness of the state charter.

Public comment on the continuation or modification of the above
ruleisinvited. Comments must be received within 45 days of the date
of publication of this notice. Comments should be submitted to:

Sam L. Abram

Secretary of the Banking Board

State of New Y ork Banking Department

One State Street

New York, NY 10004

Telephone: (212) 709-1658

Email: sam.abram@banking.state.ny.us

Office of Children and Family Services

SAPA Section 207 Review and Analysis

Part 1 - Review of Existing Regulations

Pursuant to SAPA Section 207, the Office of Children and Family
Services (OCFS) is required to review regulations that were promul-
gated five years previously to determine whether to continue, consoli-
date or modify the regulations. The following information relates to
regulations promulgated during 2001 that must be reviewed during
2006:

1. Report of child abuse and maltreatment. 18 NY CRR sections
432.2(b)(3)(i) and (f)(3)(xxviii). The amendments relating to reports
of child abuse and maltreatment implemented existing state law that
remains in effect and continuation of the regulations is deemed
necessary by OCFS.

2. Standards for providers of subsidized child care services. 18
NY CRR sections415.4(a), (c), (f) and 415.8. Theregul ationsestablish-
ing standards for providers of subsidized child care services were
promulgated inresponseto changesinfederal and statelaw that required
minimum health and safety standardsfor providers of subsidized child
care. Thesefederal and staterequirementsremainin effect and continua-
tion of the most of the regulations is deemed necessary by OCFS.
However, OCFS hascommenced anew rule making proposal to amend
portions of section of 415.4(f) as well as sections 415.1 and 415.9 of
18 NYCRR.

3. Federa Adoptionand SafeFamiliesAct. 18 NY CRR 421.24(¢)(2),
430.12(c), 431.9(e), 421.06(0)(5), 421.27(j) and 426.9. Theamendments
to regulations were required to comply with federal law that remains
in effect and continuation of the regulations is deemed necessary by
OCFS.

Public comments on the above are invited and will be accepted
through February 21, 2006 and should be directed to: Kathleen R.
DeCataldo, Esqg., Director of Legislation and Specia Projects, NYS
Office of Children and Family Services, 52 Washington Street, Room
135N, Rensselaer, New York 12144. Email address: GG5107@ocfs.
state.ny.us.

Part 2 - Report of Prior Review of Existing Regulations

No regulations were due for review in 2005.

Education Department

Section 207 of the State Administrative Procedure Act (SAPA)
requires that each State agency review, after five years and thereafter
atfive-year intervals, each of itsrulesthat isadopted on or after January
1, 1997 to determine whether such rul es should be modified or contin-
ued without modification.
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Pursuant to SAPA section 207, the State Education Department
submitsthefollowing list of itsrulesthat were adopted during calendar
year 2001 and invites public comment on the continuation or modifica-
tion of such rules. All section and part references are to Title 8 of the
New Y ork Code of Rules and Regulations. Comments should be sent
to the respective agency representative listed below for each particul ar
rule, and must be received within 45 days of the date of publication of
this Notice.

OFFICE OF ELEMENTARY, MIDDLE, SECONDARY AND
CONTINUING EDUCATION

Section 7.1 of the Regents Rules and section 135.4 of the Commis-
sioner's Regulations, regarding professional coaching certificates

Description of Rule: Section 7.1 of the Regents Rules and section
135.4 of the Commissioner's Regulations establish a professional
coaching certificate that isvalid for three yearsto a candidate who has
completed thefirst aid requirements as set forth in section 135.4 of the
Commissioner's Regulationsand three courserequirementsestablished
for coaching by the State Education Department, and has a minimum
of three years coaching experience in a specific sport in a New Y ork
Stateinterschool athletic program. Theprofessional coaching certificate
may be renewed for an additional three-year period if the candidate
meetsthe requirements of section 135.4 and hasreceived asatisfactory
evaluation by the principal or athletic director for each of the preceding
three years that the candidate coached in the specific sport.

Need for Rule: theruleisnecessary to comply with Regentspolicy.
Theruleprovidesflexibility to school districtsto hirethemost qualified
candidates for interschool athletic coaching positions and to create a
stable pool of qualified non-teacher coaching candidates to offset de-
creases in qualified certified teacher coaching candidates caused by
teacher retirements.

Legal Basis for Rule: Education Law sections 101, 207, 212(3),
305(1) and (2), 803(5), 3006(1)(b) and (2)(a)(iii) and 3204(2).

Part 57 and section 100.2(dd)(2) of the Commissioner'sRegulations,
regarding training in school violence prevention and intervention

Description of Rule: Part 57 and section 100.2(dd)(2) of the Com-
missioner's Regulations establish standards for Department approval
of providersof coursework or trainingin school violence preventionand
intervention and require school districtsand BOCEStoincludeintheir
professional development plans provisions for training of employees
holding a teaching certificate or license in the classroom teaching
service, school service, or administrative and supervisory service in
school violence prevention and intervention.

Needfor Rule: theruleisnecessary to comply with the Safe School s
Against Violencein Education Act signed into law in July 2000. The
rule establishes standards for Department approva of providers of
course work or training in school violence prevention, and requires
school districts to include such training in their professional develop-
ment plans.

Legal Basisfor Rule: Education Law sections 101, 207, 305(1) and
(2) and 3004(3) and section 9 of Chapter 181 of the Laws of 2000.

Section 100.2(gg), (bb) and (cc) of the Commissioner'sRegul ations,
regarding the Uniform Violent Incident Reporting System

Description of Rule: Section 100.2(gg), (bb) and (cc) of the Commis-
sioner's Regul ations establishesaUniform Violent Incident Reporting
System for the reporting of violent or disruptive incidents by school
districts, BOCESand county vocational education and extension boards;
prescribesthe manner by which asummary of information providedin
the annual report on violent and disruptive incidents submitted to the
Commissioner concerning theseincidentswill beincorporated in school
district and BOCES report cards; and provides for the confidentiality
of all personally identifiable information to ensure that any such
information which is collected is used only for its intended purpose.
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Need for Rule: theruleis necessary to comply with Chapter 181 of
the Laws of 2000. A proposed amendment to section 100.2(gg) was
publishedinthe November 9, 2005 State Register to providearanking,
standard for reporting, and more concise definition of reportable
offensesto assure to the extent practicable that the reports are uniform
and comparable throughout the State with respect to the type of
incidents reported and the actions taken in response to such incidents.
The proposed amendment al so establishes the use of aschool violence
index as a comparative measure of the level of school violencein a
school. Itisanticipated that the proposed amendment will be presented
to the Board of Regents for adoption at their January 9-10, 2005
meeting, with an effective date of February 1, 2006.

Legal Basisfor Rule: Education Law sections 101, 207, 305(1) and
(2) and 2802(2), (3), (4) and (6) and section 5 of Chapter 181 of the
Laws of 2000.

Section 100.2(hh) of the Commissioner's Regulations, regarding
reporting of Child Abuse in an educational setting

Description of Rule: Section 100.2(hh) of the Commissioner's
Regulations requires school administrators and superintendents, upon
receipt of awritten report alleging that a child has been abused in an
educational setting, to promptly provide the parent of the child with a
written statement setting forth parental rights, responsibilities and
procedures, and requires each school district and BOCES to establish
and implement on an ongoing basis a training program regarding the
proceduresfor reporting of child abusein an educational setting for al
current and new teachers, school nurses, school counselors, school
psychologists, school social workers, school administrators, other
personnel required to hold a teaching or administrative certificate or
license, and school board members. Section 100.2(hh) of the Commis-
sioner'sRegulationswasfurther modifiedto clarify that charter schools
must also comply with these provisions.

Need for Rule: therule is necessary to implement Chapter 180 of
the Laws of 2000.

Legal Basisfor Rule: Education Law sections 101, 207, 305(1) and
(2),1125(6), 1128(1), (2) and (3), 1128-a(1) and (2), 1132(2) and 3028-
b and sections 12 and 13 of Chapter 180 of the Laws of 2000.

Section 100.5 and 100.2 of the Commissioner's Regulations,
regarding Career and Technical Education programs and high school
diploma reguirements

Description of Rule: Section 100.5and 100.2 of the Commissioner's
Regulationscreateaprocessof programapproval for career and techni-
cal education programs that will alow flexibility in the attainment of
graduation requirements; provide for a diploma with a technical en-
dorsement to be awarded to studentswho successfully completecertain
requirements, including anindustry-devel oped techni cal assessment of
skillsinaspecific technical field; and correct technical errorsconcern-
ingtheunitsof credit for mathemati csto meet graduation requirements.

Need for Rule: therule is necessary to implement Regents policy.
Theruleestablishescriteriaby which school districtsand BOCES may
operate career and technical education programs approved by the
Commissioner and award high school diplomas to students who
successfully completesuch programs. Approved programswill provide
students pursuing career and technical education programs with
flexibility in attaining required units of credit for graduation and will
provide for atechnical endorsement on a Regents diploma, Regents
diplomawith advanced designation or alocal diplomaupon completion
of an approved program. The ruleis also necessary to correct certain
technical errorsconcerning theunitsof credit requirement for mathemat-
ics and certain citation errors.

Legal Basisfor Rule: Education Law sections 101, 207, 208, 209,
215, 305(1) and (2), 308, 309 and 3204(3).
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Section 100.5(a)(5) and (b)(7) of the Commissioner's Regulations,
regarding the State assessment system and diploma requirements for
students with disabilities

Description of Rule: Section 100.5(a)(5) and (b)(7) of the Commis-
sioner'sRegulationsextended for four yearstheexisting provisionsthat
permit students with disabilities who enter grade nine in or after
September 2001 and prior to September 2005, and who fail oneor more
of the Regents examinations in English, mathematics, United States
history and government, global history and geography, and science
requiredfor high school graduation, to meet local diplomarequirements
by passing therespective Regents Competency Testsor their equivalent
in these subject areas.

Need for Rule: the rule is necessary to implement Regents policy
relating to State learning standards, State assessments and graduation
and diplomarequirements, to provide additional timeto gather dataon
how students with disabilities are performing on required Regents
examinations, including the effect of multiple tests, to increase the
participation of students with disabilities in the general education
curriculum, and to study the impact of academic intervention services
for these students. In December 2003, the Board of Regents again
amended section 100.5 to extend for an additional four years the
provision permitting students with disabilitieswho fail one or more of
the Regents examinations required for high school graduation, to meet
local diplomarequirementsby passing the respective Regents Compe-
tency Testsor their equivalent in these subject areas. In July 2005, the
Board of Regents adopted an amendment to section 100.5 to provide
an additional safety net for all studentswith disabilities entering grade
9 in the 2005-06 school year, by alowing students with disabilitiesto
meet local diplomareguirementsby achieving apassing scoreof 55-64
on the five required Regents examinations to meet local diploma
reguirements.

Legal Basisfor Rule: Education Law sections 101, 207, 208, 209,
305(1) and (2), 308, 309, 3204(3) and 4403(3).

Sections 100.13 and 175.43 of the Commissioner's Regulations,
regarding requirements and cal cul ations for operating standards aid

Description of Rule: Sections 100.13 and 175.43 of the Commis-
sioner'sRegul ationsidentifiesthe cal cul ation used to determinewhether
school districtsqualify for additional Operating StandardsAid, provided
to recogni zeimprovement in meeting Regentshigher learning standards.

Need for Rule: the rule is necessary to comply with Chapter 60 of
the Laws of 2000.

Legal Basisfor Rule: Education Law sections207 and 3602(38) and
section 31 of Part A of Chapter 60 of the Laws of 2000.

Section 104.1 of the Commissioner's Regulations, regarding pupil
attendance recordkeeping

Description of Rule: Section 104.1 of the Commissioner's Regula-
tions requires each school district, BOCES, charter school, and county
vocational educational extension board to adopt acomprehensiveatten-
dance policy; keep records of each pupil's presence, absence, tardiness
and early departure in a register of attendance; record attendance of
studentsin non-departmentalized kindergarten through grade 8 once per
school day; record attendance in each period of scheduled instruction
of studentsin grades 9-12 or in departmentalized schools at any grade
level; record absences as excused or unexcused; establish local policy
regarding student attendance and the awarding of course credit; annual
review student attendancerecordsand makerevisionsto the comprehen-
sive attendance policy that are deemed necessary; and provide parents
or personsin parental relation asummary of the attendance policy and
each teacher with a copy of the attendance policy.

Need for Rule: the rule is needed to implement Regents policy to
ensure effective school attendance programs by reguiring that schools
collect data through accurate attendance recordkeeping, and analyze
attendancedatatoidentify individual and group patternsso asto provide

programsand servicesthat will assi st each student to successfully meet
higher academic standards.

Legal Basisfor Rule: Education Law sections 101, 207, 305(1) and
(2), 3024, 3205(1), (2) and (3), 3210(1) and (2) and 3211(1).

Section 110.6 of theCommissioner's Regulations, regarding summer
school programs

Description of Rule: Section 110.6 of the Commissioner's Regula-
tions establishes standardsrelating to aid for summer school programs
and summer camp programs; provides aid to summer school programs
designed toimprove student performancein reguired academic subjects,
to prepare students for Regents examinations, and to prepare students
toretake partsof the Regentsexaminations; and providesaid to summer
camps designated by the Chancellor of the New York City School
District that provide summer school servicesfor at | east three hours per
day by a certified teacher.

Need for Rule: theruleisnecessary toimplement Chapter 60 of the
Lawsof 2000. Theruleestablishesstandardsfor thereceipt of Stateaid
for summer school programs and summer camp programs pursuant to
Education Law section 3602(39), as added by section 32 of Chapter 60
of the Laws of 2000.

Legal Basisfor Rule: Education Law sections 101, 207, 305(1) and
(2), 308, 309 and 3602(39) and section 32 of Chapter 60 of the Laws
of 2000.

Section 155.22 of the Commissioner's Regulations, regarding
Qualified Zone Academy Bonds

Description of Rule: theruleestablishesproceduresfor therealloca-
tion of unused or unclaimed State limitation amount allocations of
Qualified Zone Academy Bonds (QZABS).

Need for Rule: the rule is needed to establish a method for the
Commissioner to reallocate any unused or unclaimed amounts of the
Statelimitationamount for theissuance of QZABsso that such amounts
may be applied towards qualified projectswho otherwise would not be
eligible to receive them.

Legal Basisfor Rule: Education Law sections 101, 207, 305(1) and
(2) and 26 USC section 1397E.

Section 155.23 of the Commissioner's Regulations, regarding
multi-year cost allowance for school district building aid

Description of Rule: Section 155.23 of the Commissioner'sRegula-
tions establishes the methodology school districts and BOCES must
apply when establishing a multi-year cost allowance for computation
of building aid and the procedures to appeal the determination.

Need for Rule: the rule is necessary to comply with chapter 60 of
the Laws of 2000, which requires the Commissioner to promulgate
regulations prescribing the methodol ogy for establishing a multi-year
cost allowancefor the purpose of computation of building aid to school
districts and to establish procedures for school districts to appea a
determination that a building has not been adequately maintained.

Legal Basisfor Rule: Education Law sections 207 and 3602(6) and
section 5 of Part A of Chapter 60 of the Laws of 2000.

Section 155.24 of the Commi ssioner'sRegul ations, regarding school
pesticide neighbor notification

Description of Rule: Section 155.24 of the Commissioner'sRegula-
tions requires public school districts, nonpublic elementary and
secondary schools, and BOCES to establish a pesticide notification
procedureto provideinformation to staff who regularly work at school
facilities, and to persons in parental relation to children regularly
receiving instruction at school facilities, to inform them that pesticide
productsmay be used periodically throughout the school year and how
to register to receive 48-hour advance notification of certain applica-
tions. Therulea so establishesaprocedurefor individualsto notify the
State Education Department of any school'sfailureto comply withthese
requirements and authorizes the Commissioner to withhold State aid
if schools fail to adopt notification procedures or otherwise fail to
implement these requirements.
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Need for Rule: the rule is necessary to implement Education Law
section 409-h, as added by Chapter 285 of the Laws of 2000, by
establishing the process by which the statueisimplemented, including
provisions relating to State notification and withholding of State aid
with respect to a school's noncompliance with the statute.

Legal Basisfor Rule: Education Law sections 101, 207, 305(1) and
(2), 409(1) and 409-h(1) - (3) and section 6 of Chapter 285 of the Laws
of 2000.

Sections168.1, 168.2 and 168.6 of the Commissioner's Regul ations,
regarding Employment Preparation Education programs

Descriptionof Rule: Sections168.1, 168.2 and 168.6 of theCommis-
sioner's Regulations establish criteria by which failure to demonstrate
basic educational competenciesisto be determined for the purpose of
determining Employment Preparation Education Aid to enable school
districts and BOCES to provide educationa services to adults with
limited basic skillswho have previously been precluded for participating
in the program.

Need for Rule: the rule is necessary to comply with Chapter 60 of
the Laws of 2000.

Legal Basisfor Rule: Education L aw sections101, 207 and 3602(24)
(a-1) and section 23 of Chapter 60 of the Laws of 2000

Section 170.3(k) of the Commissioner's Regulations, regarding
career education instructional equipment reserve fund

Description of Rule: Section 170.3(k) of the Commissioner's
Regul ations establishes proceduresfor the establishment, use, mainte-
nance and liquidation of BOCES career education instructional
equipment reserve funds.

Need for Rule: theruleisnecessary to be consistent with Education
Law section 1950(4)(ee).

Legal Basisfor Rule: Education Law sections207 and 1950(4)(ee€).

Section 175.10 of the Commi ssioner'sRegul ations, regarding statute
of limitations on State aid payments

Description of Rule: Section 175.10 of the Commissioner'sRegula-
tions changesthe requirement for submitting claimsfor building aid so
that it is consistent with other statute of limitation requirementsfor all
State aid claims.

Need for Rule: the rule eliminates an inconsistency for submission
of State aid claims for building aid, by requiring more timely annual
submissions, consistent with current statute of limitation requirements
for other State aid claims.

Legal Basisfor Rule: Education Law sections 207 and 3602(6).

Agency Representative:

Information may be obtained, and written comments may be
submitted, concerning the continuation or modification of any of the
above rules by contacting:

James A. Kadamus

Deputy Commissioner

New York State Education Department

Officeof Elementary, Middle, Secondary and Continuing Education

Education Building Annex, Room 875

Albany, New York 12234

(518) 474-5915

OFFICE OF VOCATIONAL AND EDUCATIONAL SERVICES
FOR INDIVIDUALS WITH DISABILITIES

Sections 200.1, 200.2, 200.5 and 200.21 of the Commissioner's
Regulations, regarding the impartial hearing process for studentswith
disabilities

Description of Rule: therule establishesrequirementsrelatingtothe
impartial hearing process for students with disabilities, including the
qualificationsof impartial hearing officers, proceduresfor the appoint-
ment of animpartial hearing officer, proceduresto conduct the hearing,
data reporting requirements and procedures for the suspension or
revocation of the impartial hearing officer determination.
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Section 200.1(x) wasamended, regarding thedefinition of "impartial
hearing officer" and the officer's qualifications. This section was
amended again pursuant to a separate rule making in September 2001
to conformtothelndividual swith Disabilities Education | mprovement
Act.

Section 200.2(b) wasamended to providethat theboard of education
is responsible for administrative procedures to appoint an impartial
hearing officer.

Section 200.2(e) wasamended to establish proceduresfor thetimely
and impartial appointment of impartial hearing officers.

The amendment to section 200.5(i): (1) added that parental request
for impartial hearings must be in writing; (2) clarified that school
districts or parents may initiate an impartial hearing; (3) relocated
languagewithinregulation regarding board of educationresponsibilities
toimpartially appoint hearing officersusing arotational list, rescinding
animpartial hearing officer and their reporting requirementsto section
200.5; (4) required that impartial hearing officersonly accept appoint-
ment if availableto initiate the hearing within thefirst 14 daysof being
contacted; (5) established afive day rule for disclosing information at
ahearing; (6) established atimelinefor rendering and mailing adecision
when an extension has been granted; and (7) required the impartial
hearing officer'sdecisiontoincludeastatement that either party hasthe
right to appeal the decision.

The amendment to section 200.21(b): (1) required that complaints
regarding impartia hearing officers be made in a signed written
statement to the Commissioner and contain documentation of thefacts
upon which the complaint is based; (2) established aprocess by which
theinvestigation must occur; and (3) established actions the Commis-
sioner may take when misconduct isdetermined, including suspension
and revocation of hearing officer certification.

Need for Rule: the rule is needed to ensure that impartial hearings
areconducted in atimely manner consistent with Federal requirements
by individualswho have the necessary and appropriate procedural and
content knowledge and background to conduct an impartial hearing
related to specia education.

Legal Basis for Rule: Education Law sections 101, 207, 4403(3),
4404(1) and 4410(13).

Sections200.1-200.7, 200.13, 200.16, 201.7, 201.11, 276.1, 279.3,
279.8and 100.6 of the Commissioner'sRegul ations, regarding conform-
ing and technical amendments to implement IDEA

Description of Rule: therule relates to definitions; board of educa
tion responsibilities; membership on Committeeson Special Education;
proceduresfor referral, evaluation, Individualized Education Program
(IEP) development, placement and review; due process procedures;
continuum of services; students with disabilities being educated in
private schools and State-operated or State-supported schools; educa-
tional programs for students with autism; educational programs for
preschool studentswith disabilities; general proceduresfor suspensions
and removals of students with disabilities; expedited due process
hearings; procedures for appeals to the State Review Office; rules of
practice; and local certificates.

Section 200.1(dd) and (zz)(8) wereamended regarding, respectively,
the definition of "mediator" and "multiple disabilities."

Section 200.2(e)(1) was amended to replace the requirement that
boards of education establish a list of the resumes of each impartial
hearing officer with a requirement that boards of education establish
alist that includes a statement of the qualification of each impartial
hearing officer.

Section 200.3 was amended to clarify that the determination of
knowledge or specia expertise of persons appointed to be members of
committees on special education, committees on preschool specia
education, and subcommittees on specia education shall be made by
the party who invited the individual to be members of the committee.
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Section 200.4(b)(1) was amended to require that the individual
evaluation of areferred preschool child beinitiated by acommittee on
preschool special education and include a variety of assessment tools
to gather relevant and functional dataabout the student andinformation
related to enabling a preschool child to participate in appropriate
activities.

Section 200.4(b)(4) was amended to clarify that a committee on
special education shall arrange for an appropriate reeval uation of each
student with a disability if conditions warrant areevaluation or if the
student's parent or teacher requests a reevaluation, but at least once
every threeyearsby amultidisciplinary team or group of persons. This
provisionwassubsequently amended pursuant to aseparaterulemaking,
effective September 13, 2005, to conform to the Individuals with
Disabilities Education Improvement Act to provide that unless the
partiesagree, areevaluation could not occur morefrequently than once
per year and at least every three years.

Section 200.4(b)(6) was amended to add language requiring that
materials and procedures used to assess a student with limited English
proficiency measurestheextent towhich the student hasadisability and
needs special education, rather than measure the student's English
language skills. This provision was subsequently amended pursuant to
aseparaterule making, effective September 13, 2005, to conformtothe
Individual swith DisabilitiesEducation |mprovement Act regarding the
procedures used to assess a student with limited English proficiency.

Section 200.4(c)(4) was amended to clarify that afree appropriate
public education must be availableto any student with adisability who
needs specia education or related services, even though the student is
advancing from grade to grade.

Section 200.4(d)(i)(c) to add language requiring that present levels
of performancefor students, age 15 or younger if determined appropri-
ate, include a statement of the student's needs taking into account the
student's preferences and interests, as they relate to transition from
school to post-school activities. Thisprovisionwassubsequently amend-
ed pursuant to a separate rule making, effective September 13, 2005,
to conformto theIndividual swith DisabilitiesEducation | mprovement
Act to include other transition related components to the | EP.

Section 200.4(d)(2)(ix) addslanguagethat requiresthat individual -
ized education program recommendations include a statement of the
student's proj ected post-school outcomes, based on the student'sneeds,
preferences and interests, in the areas of employment, post secondary
education and community living.

Section 200.4(e)(7) was amended to require school districts to
provide specia education and related services in accordance with the
student's| EPand makeagood faith effort to assist the student toachieve
the goalsand objectives or benchmarkslisted in the student's|EP. This
provisionwassubsequently amended pursuant to aseparaterule making,
effective September 13, 2005, to conform to the Individuals with
Disabilities Education Improvement Act to repeal objectives or
benchmarks for certain students with disabilities.

Section 200.4(f) was amended to require that for any meeting to
develop, review or revise the |EP, the committee must consider the
strengths of a student, the concerns of the parents for enhancing the
education of their child, theresultsof theinitial or most recent evalua-
tion of the student, the result of the student's performance on assess-
ments and other special factors and revise the | EP as appropriate upon
consideration of those factors.

Section 200.5(b) was amended to: (1) repeal language stating that
parental consentisnot required for afunctional behavioral assessment;
(2) add language allowing school districtsto continueto pursueinitial
evaluationsor reeval uationsusing thedue process proceduresif parents
of students with disabilities refuse consent; and (3) add language
clarifying that aschool district may not useaparent'srefusal to consent
to one service or activity to deny the parent or child any other service,
benefit or activity of the school district.

Section 200.5(d)(3) wasamendedto clarify that aschool district may
conduct a CSE meeting without a parent in attendance, if they are
unable to convince the parent to attend, and that the school must keep
detailed records of its attempts to contact a parent and the results of
those attempts.

Section 200.5(h)(4) was amended to clarify that mediation is
provided by community dispute resolution centers through a contract
with the State Education Department.

Section 200.5(i)(4) wasamended to clarify that except for preschool
and expedited hearings, an impartial hearing officer shall render a
decision, and mail a copy of the written, or at the option of the parent,
electronic findings of fact and the decision to the parents, the board of
education, and to the Officeof V ocational and Educational Servicesfor
Individualswith Disabilities; and that the record of the findings of fact
and the decision shall be provided at no cost to the parents.

Section 200.5(j) wasamended to: (1) clarify that any party aggrieved
by the finding of fact and the decisions of an impartial hearing officer
may appeal toaStatereview officer of the State Education Department;
(2) requirethat acopy of thewritten decision of a State review officer,
or at the option of the parents, €l ectronic findings of fact and decision,
be mailed to each of the parties; and (3) clarify that the State review
officer may grant extensions beyond the specified time period to either
party.

Section 200.5(k)(1)(iii)(a) was amended to clarify that acomplaint
must be received within one year of the date of the alleged violation,
except upon the finding that alonger period is reasonable because the
violation is continuing or the complainant i s requesting compensatory
servicesfor aviolation that occurred not morethan three yearsprior to
the date that the written complaint is received.

Section 200.5(m)(3)(iv) was amended to require that a surrogate
parent be assigned to a student for as long as a surrogate parent is
required.

Section 200.6(g)(8) and section 200.13(d) wereamended to change
the term "parent counseling or education” to "parent counseling and
training" as defined in section 200.1.

Section 200.7(b)(3) establishesthat the content of aschool conduct
and discipline policy for an approved private school, a State-operated
school or a State-supported school be consistent with the provisions of
subparagraphs (a-d), (f) and (g) of paragraph (1) of section 100.2(1).

Section 200.16(c)(3) was amended to repeal language that allowed
committees, prior to making any recommendation to place apreschool
child in an approved program owned or operated by the agency which
conducted the initial evaluation, to inform parents that the committee
cannot proceed with the processto review the child's needs within the
establishedtimelinesuntil an additional eval uation hasbeen compl eted.

Section 200.16(h)(3)(iii) wasamendedto clarify that special classes
for preschool studentsareto be provided on ahalf-day or full-day basis
pursuant to sections 200.1(p), (q) and (v).

Section 201.7(b) wasamended to clarify that thetrusteesor theboard
of education of any school district, adistrict superintendent of schools
or abuilding principal with authority to suspend a student pursuant to
Education Law section 3214(3)(b) and (g) have authority to order
placement of a student with a disability into an appropriate interim
alternative educational setting.

Section 201.11(a)(3) established that in reviewing a decision with
respect to the manifestation determination, animpartia hearing officer
must determine whether the school district has demonstrated that the
student's behavior was not a manifestation of the student's disability
consistent with the requirements of section 201.4 of this Part.

Section 201.11(c) was amended to require an impartial hearing of-
ficer to mail acopy of thewritten, or at the option of the parents, elec-
tronic findings of fact and decisionsto the parents, to the board of edu-
cation, and to the Office of Vocational and Educational Services for
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Individuals with Disabilities (VESID) of the State Education Depart-
ment.

Section 276.1(c) was amended to make technical corrections as a
result of amendments to other sections of the regulations.

Section 279.3, asamended: (1) repealed language allowing a State
Review Officer to base his or her decision on statements contained in
apetition, which are deemed to be true, if an answer to the allegations
in apetition isnot served and filed according to the provisions of such
regulations; and (2) authorized a State Review Officer to make a
decision, that isconsidered final unlessan aggrieved party seeksjudicial
review.

Section 279.8, as amended: (1) repealed language stating that oral
argument before a State review officer is not permitted; (2) added
languagegiving aState Review Officer theauthority to determineif oral
argument is necessary and to direct that such argument be heard at a
time an place reasonably convenient to the parties; (3) authorized the
State Review Officer to seek additional oral testimony or documentary
evidence if determined necessary; (4) clarified that hearings to take
additional evidence will be conducted before a State Review Officer
at a time and place reasonably convenient to both parties; and (5)
ensuresthat the procedures at such hearings are consistent with the due
process requirements of section 200.5(i)(3).

Section 100.6 was amended to make technical corrections to cross
citations related to the definition of a student with a disability and to
local certificates.

Need for Rule: the rule is needed to conform the Commissioner's
Regulationsto thefederal regul ationsimplementing thel ndividual swith
Disabilities Education Act, strengthen the link between transition
servicesand astudent'smovement from school to post-school activities
and correct certain cross-citations.

Legal Basis for Rule: Education Law sections 101, 207, 3214(3),
4403(3) and (20), 4404(1) and (2) and 4410(13).

Sections 200.2 and 200.5 of the Commissioner's Regulations,
regarding procedures for appointment of impartial hearing officers

Description of Rule: theruleestablishesthetime periodfor theboard
of education to appoint the impartial hearing officer and to ensure the
State Education Department has the data to monitor the initiation and
completion of impartial hearings.

Section 200.2(e) established additional procedures for boards of
education to follow when appointing and rescinding appointments of
impartial hearing officersand established hearing reporting procedures.

Section 200.5(i)(3)(i), asamended: (1) established that the board of
education appoint animpartial hearing officer nolater thanfivebusiness
days after receipt of the request for the hearing; (2) provided the board
of education the authority to designate member(s) to appoint the
impartial hearing officer; and (3) rel ocated language regarding rescind-
ing the impartial hearing officer's appointment.

Need for Rule: theruleisnecessary to ensure the timely conduct of
impartial hearings asrequired by thefederal Individua swith Disabili-
ties Education Act.

Legal Basis for Rule: Education Law sections 101, 207, 4403(3),
4404(1) and 4410(13).

Sections 200.4 and 200.7 of the Commissioner's Regulations,
regarding technical amendments to conform to State and federal
reguirements

Description of Rule: the rule enacts technical amendmentsrelating
to the information that must be included in the written referral of a
student suspected of having a disability and corrects certain cross
citations.

Section 200.4(a) was amended to require that areferral include a
written description of theinterventionsand strategiesused to remediate
the student's performance prior to referral. The rule also provides that
the building administrator may request a meeting with the parents to
determine if the referred student would benefit from other services
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designed to meet the learning needs of the student while maintaining
the student in general education.

Section 200.4(d)(2)(iv) and section 200.7(d)(1)(ii) were amended
to correct certain cross citations.

Need for Rule: the rule is needed to conform the Commissioner's
Regulations to State and federal requirements and to correct certain
Cross citations.

Legal Basisfor Rule: Education Law sections 101, 207, 4401-a(2)
and 4403(3).

Part 247 of the Commi ssioner's Regul ations, regarding conforming
and technical amendments pertaining to the vocational rehabilitation
program

Description of Rule: the rule enacts technical changes to conform
the Commissioner's Regulations relating to the State vocational
rehabilitation programto Titlel of theRehabilitation Act and thefederal
regulations promulgated under such Act.

Needfor Rule: theruleisneeded to conformto federal requirements.

Legal Basisfor Rule: Education Law sections 101, 207 and 1004(1).

Agency Representative:

Information may be obtained, and written comments may be
submitted, concerning the modification or continuation of any of the
above rules by contacting:

Rebecca H. Cort

Deputy Commissioner

New York State Education Department

Officeof Vocational and Educationa Servicesfor Individualswith
Disabilities

One Commerce Plaza, Room 1606

Albany, New York 12234

(518) 474-2714

OFFICE OF HIGHER EDUCATION

Section 3.12(d), Part 4, section 13.1 of the Regents Rules and
Subpart 145-8 of the Commissioner'sRegul ations, regarding voluntary
institutional accreditation for Title IV purposes

Description of Rule: the rule establishes standards and procedures
that must bemet by institutionsof higher educationthat voluntarily seek
institutional accreditation by the Commissioner of Education and the
board of Regentsfor purposesof TitleV of the Higher Education Act
of 1965, as amended, and del etes unnecessary provisionsin the Rules
of the Board of Regents and the Commissioner's Regulations.

Needfor Rule: theruleisnecessary to establish standardsconsistent
with federal requirementsto ensurethat institutionsthat are accredited
by the Commissioner of Education and the Board of Regents, for
purposesof their participationin TitleV federal student aid programs,
are quality ingtitutions. The rule al so removed unnecessary provisions
inthe Regents Rulesrelating to the role of the State Education Depart-
ment as a State Postsecondary Review Entity. Thisrole does not exist
becausethefederal |aw authorizing the designation of such entitieswas
not reauthorized. Section 13.1 were and Subpart 145-9 were subse-
quently repealed in a separate rule making, effective July 4, 2001.

Legal Basisfor Rule: Education Law sections 207, 210, 214, 215
and 305(2).

Sections 4.2 and 4.5 of the Regents Rules, regarding voluntary
institutional accreditation for Title IV purposes

Description of Rule: therule clarifiesthe accreditation actions that
may betaken pursuant to avoluntary institutional accreditation review
of an ingtitution of higher education for Title IV purposes, shortens
timeframes for such review, and adds a new appeal procedure.

Needfor Rule: theruleisneeded to specify theaccreditation actions
that result from areview of aninstitution of higher education for Title
1V purposes by the Commissioner and Board of Regents, to definethe
term "accreditation with conditions', to ensure that reviews are
compl eted within areasonabl etime period, and to comply with federal
requirementsfor appeal sof review determinations. Subparts4.2and 4.5
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were renumbered to 4-1.2 and 4-5.2 pursuant to aseparate rulemaking
filed April 2002 and made effective May 16, 2002.

Legal Basisfor Rule: Education Law sections207, 210, 214 and 215.

Sections 52.21, 80-1.2 and 80-5.13 of the Commissioner's Regula-
tions, regarding requirements for aternative teacher certification
program.

Description of Rule: theruleestablishesalternativeteacher certifica-
tion programs.

Section 52.21(b)(3)(xvi) establishesthe authority for the Commis-
sioner of Educationto register teacher preparation programsleading to
professional certificatesfor individuals, including career changersand
others, holding transitional C certificates and appropriate graduate
academic or graduate professional degrees. These programs allow
qualified candidatesto compl etetwo school yearsof mentored teaching
under the supervision of a faculty member from a teacher education
ingtitution in which the candidate is enrolled in a registered teacher
preparation program. Whileteaching under thetransitional C certificate,
the candidate must complete a program of study that satisfied the
requirementsforinitial certificationinthesubject areaof thetransitional
C certificate.

Section 52.21(b)(3)(xvii) establishesthe authority for the Commis-
sioner of Educationto register teacher preparation programsleading to
initial/professiona certificatesfor individuas, including career changers
and recent college graduates, whowill beginteaching under transitional
B certificates. Applicants to the programs must hold baccalaureate or
graduate degreesin an areaappropriateto thetransitional B certificate.
Following completion of an introductory component, and while
compl eting theregi stered teacher preparation program, candidateswill
teach with mentoring and supervision for a period up to three years.

Section 80-1.2 establishes the authority for the Commissioner of
Education to issue transitional certificates as of September 1, 2004.

Section 80-5.13 establishes the requirements for the "Transitional
B" certificate. The Transitional B certificate is issued to candidates
enrolled in aternative teacher education programs registered under
section 52.21. Theregul ation specifiesqualificationsfor the Transitional
B certificate, which authorizesthe hol der to teach in aspecified school
that has made a commitment of employment and mentoring, while
enrolled in the alternative preparation program. Valid for three years,
the Transitional B certificate leadsto thefirst regular, or initial certifi-
cate, upon completion of the program.

Needfor Rule: theruleisneeded toincreasethe number of qualified
individuals who will be attracted to teaching careers, improve the
teacher preparation and mentoring provided through alternativeteacher
certification programs, and to extend the period of vaidity of transi-
tional B certificates.

Legal Basisfor Rule: Education L aw sections207, 210, 215, 305(1),
(2) and (7), 3004(1) and 3006(1).

Section 80-1.11 and Part 87 of the Commissioner's Regulations,
regarding fingerprinting and criminal history check of prospective
school employees and applicants for teaching certification

Description of Rule: theruleestablishesrequirementsand procedures
for thefingerprinting and criminal history record check of prospective
school employees and applicants for teaching certification in order to
implement the requirements of Chapter 180 of the Laws of 2000.

Need for Rule: the rule is necessary to implement Chapter 180 of
the Laws of 2000 to set forth requirements and procedures for finger-
printing and criminal history record checks of prospective school
employees. The rule establishes requirements for applicants for
certification, aswell astherequirementsfor school employer'svis-a-vis
prospective school employees. It aso describes the Department's
obligations with respect to issuing clearances for employment aswell
as due process considerations for individuals who may be denied
clearance for employment. Additionally, the rule outlines the process
for notifying school employersabout subsequent arrests. Finally, it sets

forth the fee amount, who is obligated to pay thefee, and setsforth the
rules surrounding the destruction of an individual's criminal history
record.

Legal Basis for Rule: Education Law sections 207, 305(3)(a) and
(b), 1604(39) and (40), 1709(39) and (40), 1804(9) and (10), 1950(4),
(112) and (mm), 2503(18) and (19), 2554(25) and (26), 2854(3)(a-2) and
(a-3), 3004-b(1) and (2), 3004-c, 3035(1), (3) and (4) and Chapter 180
of the Laws of 2000.

Agency Representative:

Information may be obtained, and written comments may be
submitted, concerning the modification or continuation of any of the
above rules by contacting:

Johanna Duncan-Poitier

Deputy Commissioner

Office of Higher Education and Office of the Professions

New York State Education Department

State Education Building

West Wing, Second Floor Mezzanine

Albany, New York 12234

(518) 474-3862

OFFICE OF THE PROFESSIONS

Sections 52.30, 74.1, 74.2, 74.4 and 74.5 of the Commissioner's
Regulations, regarding standards for licensure qualifying social work
programs

Description of Rule: the rule establishes standards for licensure
qualifying programs in social work, education and examination
requirements for licensure, requirements for applicants for limited
permitsto practiceasacertified social worker (CSW), and requirements
that must be met by certified social workers to qualify for reimburse-
ment under certain group health insurance policies for psychotherapy
services.

Section 52.30 established the requirementsfor licensure qualifying
programs leading to the professional preparation for alicensed CSW,
including specific coursearearequirements. Section 52.30 wasrepeal ed
in 2004 due to the implementation of the new statutory scheme that
provided for two new licensed professions (Licensed Master Social
Worker and Licensed Clinical Social Worker) and therefore required
two new licensure-qualifying programs.

Section 74.1 established therequirementsfor acceptabl e professional
study leading to the professional preparation for a licensed CSW,
including those programs conforming to section 52.30 and other
programsthat were comparable. Section 74.1 wasamendedin 2004 due
to theimplementation of the new statutory schemethat providedfor two
new licensed professions(Licensed Master Social Worker and Licensed
Clinical Social Worker) and therefore required two new licensure-
qualifying programs.

Section 74.2 established the requirements for licensure qualifying
professional examinations leading to the professional preparation for
alicensed CSW. The section contained the specific subject areas of the
examination and set forth the qualifications for admission to the
examination. Section 74.2wasamendedin 2004 dueto theimplementa-
tion of the new statutory scheme that provided for two new licensed
professions (Licensed Master Social Worker and Licensed Clinical
Social Worker) and therefore required two new licensure qualifying
programs.

Section 74.4 established the requirements for receiving a limited
permit to practice CSW while waiting to take the examination. The
section required that applicantsfor limited permits must meet all other
licensing requirements except for passing the exam. Section 74.4 was
repeal ed in 2004 dueto theimplementation of the new statutory scheme
that provided for two new licensed professions(Licensed Master Social
Worker and Licensed Clinical Social Worker) and therefore required
two new licensure qualifying programs.
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Section 74.5 established the requirements leading to the CSW
gaining authorization to seek certain reimbursement for servicesfrom
insurance carriers. The section contained the specific experience
requirements that a candidate must meet, primarily in the area of
psychotherapy. Section 74.5 wasamendedin 2004 dueto theimplemen-
tation of the new statutory scheme that provided for two new licensed
professions (Licensed Master Social Worker and Licensed Clinical
Social Worker) and therefore required two new licensure-qualifying
programs.

Need for Rule: the rule is needed to establish such standards to
ensurethequality of social work programsthat areregistered or seeking
registration, to set criteria to measure the acceptability of social work
programs offered outside the United States and itsterritories, to allow
certain master'sdegree programs, within limitations, to permit students
to use advanced standing credit for meeting their requirements, toensure
that candidates have adequate educational preparation prior to taking
the licensing examination, to enable an applicant who has met the
education requirement in substance to obtain employment in the social
work field, and to clarify supervised experiencerequirementsthat must
be met to qualify for reimbursement under certain group health
insurance policies for psychotherapy services.

Legal Basis for Rule: Education Law sections 207, 210, 6504,
6507(1),(2)(a), and (4)(a); 6508(1); 7703, 7704(2) and (4), 7705 and
Insurance Law sections 3221(1)(4)(A) and (D) and 4303(i) and (n).

Agency Representative:

Information may be obtained, and written comments may be
submitted, concerning the modification or continuation of theaboverule
by contacting:

David Hamilton

Executive Secretary

State Board for Social Work and Mental Health Practitioners

State Education Department

State Education Building, 2nd Floor

Albany, New York 12234

(518) 474-3817, Ext. 450

Section 71.3 of the Commi ssioner's Regul ations, regarding examina-
tion requirement for licensure as a certified shorthand reporter

Description of Rule: the rule changes the examination requirement
for licensure as a certified shorthand reporter to reduce the amount of
time the candidate must take dictation and to permit candidatesto use
transcription equipment to transcribe dictation.

Need for Rule: the rule is needed to conform to realistic testing
requirements for the dictation portion of the licensure test, as recom-
mended by the State Board for Certified Shorthand Reporting. Therule
is also needed to update the examination to reflect current widespread
useof computer assisted di ctation equipment in the practice of certified
shorthand reporter.

Legal Basisfor Rule: Education Law sections 207, 6504, 6507(1),
(2)(8) and (3)(a), 6508(1) and (2), 7503 and 7504(4).

Agency Representative:

Information may be obtained, and written comments may be
submitted, concerning the modification or continuation of theaboverule
by contacting:

Daniel Dustin

State Education Department

State Board for Accountancy and Certified Shorthand Reporting

State Education Building

Second Floor, East Wing

Albany, New York 12234

(518) 474-3817, Ext. 160

Section 75.4 of the Commissioner's Regul ations, regarding manda-
tory continuing competency for speech-language pathologists and
audiologists
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Description of Rule: the rule establishes continuing competency
reguirementsand standardsthat licensed speech-language pathol ogists
and/or audiol ogists must meet to be registered to practicein New Y ork
State and requirements for sponsors of continuing education.

Section 75.4 established the continuing competency requirements
for speech -language pathol ogists and/or audiology. This section was
implemented as aresult of astatutory requirement that all licenseesin
this area complete certain continuing competencies during each three
year registration period. Thisrulespecifically set forth the methodsfor
meeting this requirement including professiona study, self -study and
independent study.

Need for Rule: the rule is needed to clarify and implement the
requirements of Education L aw section 8209, as added by Chapter 266
of the Laws of 2000.

Legal Basisfor Rule: Education Law sections207, 212(3), 6502(1),
6504, 6507(2)(a), 6508(1) and 8209(1)(a), (b) and (c), (2), (3), (4), (5)
and (6) and Chapter 266 of the Laws of 2000.

Agency Representative:

Information may be obtained, and written comments may be
submitted, concerning the modifi cation or continuation of theaboverule
by contacting:

Lawrence Demers

Executive Secretary

State Board for Speech, Language Pathology and Audiology,

Occupational Therapy, and Acupuncture

State Education Building Room 2W

Albany, New York 12234

(518) 474-3817, Ext. 100

OFFICE OF MANAGEMENT SERVICES

Section 3.31 of the Regents Rul es, regarding removal of trustees of
education corporations.

Description of Rule: the rule establishes procedures to be used in
proceedingsof the Board of Regentspursuant to Education L aw section
226(4) to remove trustees of education corporations created by the
Board of Regents, for misconduct, incapacity, neglect of duty and/or
failure or refusal of the institution to carry into effect its educational
pUrposes.

Need for Rule: theruleisneeded to codify inthe Regents Rulesthe
proceduresfor removal of trusteesof education corporationscreated by
the Board of Regents, and thereby ensure the consistent, systemized
practice with respect to such proceedings.

Legal Basisfor Rule: Education Law section 101, 201, 202(1), 206,
207, 214, 215, 216 and 226(4).

Agency Representative:

Information may be obtained, and written comments may be
submitted, concerning the modification or continuation of any of the
above rules by contacting:

Kathy A. Ahearn

Counsel and Deputy Commissioner for Legal Affairs

New York State Education Department

State Education Building, Room 112

Albany, New York 12234

(518) 474-6400

legal @mail.nysed.gov

Department of Environmental Conservation
SAPA Section 207 — 5-year Rule Review

The following rules were adopted by the NYS Department of
Environmental Conservation during 2001, and pursuant to SAPA
Section 207 have been reviewed. Commentson therulesthat are being
amended thisyear should bedirected to the contact person listed inthe
main body of the Regulatory Agenda. Commentson any rulesthat are
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not being changed at thistimewill be accepted for 45 days and should
be directed to the regulatory coordinator for the appropriate program,
as listed below the rules.

DIVISION OF AIR RESOURCES

6 NYCRR Part 208, Landfill Gas Collection and Control Systems
for Certain Municipal Solid Waste Landfills. Statutory Authority:
Environmental Conservation Law Sections3-0301, 19-0301, 19-0303,
19-0305. ThisPartisNew Y ork State's version of the emission guide-
lines, required under federal regulation, 40 CFR 60 Subpart Cc, for
Municipal Solid Waste Landfills. This Part was enacted in September
2001. It was amended in October 2004 to correct a technical error
[specifically 208.6(d)(5) was renumbered to 208.6(e)]. No further
changes are anticipated for thisrule.

6 NYCRR Part 218, Emission Standards for Motor Vehicles and
Motor Vehicle Engines. Statutory Authority: ECL Sections 1-0101,
3-0301, 3-0303, 19-0103, 19-0105, 19-0107, 19-0301, 19-0303,
19-0305, 71-2103, and 71-2105. Theserul eswere amended and updated
effective December 16, 2004.

6 NYCRR Part 225-3, Fuel Composition and Use - Gasoline.
Statutory Authority: Environmental Conservation Law 8§ 1-0101,
3-0301, 19-0103, 19-0105, 19-0301, 19-0303, and 19-0305. Thisrule
limits summertime gasoline volatility (Reid Vapor Pressure, or RVP)
to limit ozone precursor emissions. It also provides for wintertime
gasolinevolatility control in the New Y ork City areaas a contingency
measurefor mai ntenance of the carbon monoxide National Ambient Air
Quality Standards (NAAQS). Summertime gasoline volatility control
has taken on greater importance as large portions of upstate are
designated nonattainment for the 8 hour ozone NAAQS. The carbon
monoxide contingency measure containedin section 225-3.3(c) remains
a necessary provision of the New York City areas carbon monoxide
maintenance State Implementation Plan (SIP). This rule will be
amended to require more stringent gasoline vol atility controlsaslisted
in the regulatory agenda.

Regulatory Coordinator for the Division of Air ResourcesisLaura
Becker, NY S Department of Environmental Conservation, 625 Broad-
way, Albany, NY 12233-3250. Telephone: (518) 402-8451. E-mail:
|jbecker@gw.dec.state.ny.us

DIVISION OF ENVIRONMENTAL PERMITS

6 NYCRR Part 617, The Division of Environmental Permits has
reviewed Part 617, State Environmental Quality Review Regulations
(SEQR) mandated by Article8 of the Environmental ConservationLaw
and has determined that amendments will be necessary. The purpose
of SEQR isto incorporate the consideration of environmental factors
into the existing planning, review and decision-making processes of
state, regional and local government agencies at the earliest possible
time. To accomplish this goal, SEQR requiresthat al agencies deter-
minewhether the actionsthey directly undertake, fund or approve may
have a significant impact on the environment, and, if it is determined
that theaction may haveasignificant adverseimpact, prepareor request
an environmental impact statement. The regulation is included in the
2006 Regulatory Agendafor the Department of Environmental Conser-
vation.

6 NYCRR Part 638, Green Buildings Tax Credit (GBTC). This
regulation wasadopted by the department in 2001. Thisregulationwas
adopted pursuant to section 19 of the Tax Law isintended to encourage
building owners and developers to design, construct and operate
buildings that are energy efficient, utilize recycled materials, provide
clean air, and incorporate renewable and energy efficient power
generation. A review of the regulation established that the regulation
must be amended to update various codes, reflect any changes per
Budget Bill of 2005 that modified the existing GBTC legislation and
added an additional $25 million in credits through 2016, and clarify
certain sections of the regulation and clarify refrigeration tax credits.

Regulatory Coordinator for the Division of Environmental Permits
isCharles B. Gardner, New Y ork State Department of Environmental
Conservation, 625 Broadway, Albany, NY 12233-1750. Telephone:
(518)-402-9154. E mail: cbgardne@gw.dec.state.ny.us

DIVISION OF FISH, WILDLIFE AND MARINE RESOURCES

6 NYCRR Chapter 1, Fish and Wildlife. Statutory Authority:
Environmental Conservation Law Articles 11 and 13. This chapter
regulates hunting, fishing and trapping; and commercial fishing and
shellfishing in the marine environment. This Chapter is reviewed
annually regarding season dates, take limits, manner of taking, and
sanitary condition of the shellfish lands, and amendments are made as
appropriate. This year's amendments and contact persons are listed
above in the main body of the Regulatory Agenda.

Regulatory Coordinator for theDivision of Fish, Wildlife& Marine
Resources is Gordon R. Batcheller, New York State Department of
Environmental Conservation, 625 Broadway, Albany, NY 12233-4754.
Telephone: (518) 402-8885. E-mail: grbatche@gw.dec.state.ny.us.

DIVISION OF LANDS AND FORESTS

6NY CRR Section 190.13, Wildernessareasinthe Adirondack Park,
wasfinalized in April 2001. This rulemaking was adopted pursuant to
ECL Sections 1-0101, 3-0301 and 9-0105, and Executive Law Section
816. Section 190.13 setsforth group size, camping, campfire, and other
restrictionsfor specified zonesin theHigh PeaksWildernessAreas. The
Department has determined after areview of 190.13 that this section
will be amended by changing the requirement from all users to only
overnight users who must acquire a self-issuing permit while in the
Eastern High Peaks Zone (see the Division of Lands & Forests section
of the 2006 Regulatory Agenda). All of the other provisionsin Section
190.13 will remain as these restrictions have served their intended
purpose of protecting the ecosystem and wildernessvalues of thisarea.

Regulatory Coordinator for theDivision of Lands& ForestsisLinda
Kashdan-Schrom, New York State Department of Environmental
Conservation, 625 Broadway, Albany, NY 12233-4250. Telephone:
(518) 402-9405. E-mail: Irkashda@gw.dec.state.ny.us

DIVISION OF SOLID AND HAZARDOUS MATERIALS

6 NY CRR Part 325, Neighbor Natification of Certain Commercial
Lawn Applications. Statutory Authority: Environmental Conservation
Law, Article 33, title 10; and L. 2000, ch. 285. The regulation imple-
mented the regquirements of the Neighbor Notification Law of 2000,
requiring posting of notification markers for residential lawn applica-
tion, posting of signs at certain retail establishments, and mandating
neighbor notification of certain commercial lawn applications. Therule
is being implemented at the local level, dependent upon local ordi-
nances. No further action is planned.

Regulatory Coordinator for the Division of Solid and Hazardous
MaterialsisDeborah Aldrich, New Y ork State Department of Environ-
mental Conservation, 625 Broadway, Albany, New Y ork 12233-7250.
Telephone: (518) 402-8730. E-mail: hwregs@gw.dec.state.ny.us.

DIVISION OF WATER

6 NYCRR Parts 855 - 859, 861, 862, 864, Lower Hudson River
DrainageBasin; and Part 935, Upper East River and Long I sland Sound
within Queens, Bronx and Westchester Counties Drainage Basin
Reclassification. Statutory Authority: Environmental Conservation Law
(ECL) Sections 3-0301, 17-0310. Thisrulemaking reclassified waters
in the Lower Hudson River and Upper East River and Long Island
Sound within Queens, Bronx and Westchester CountiesDrainageBasins
to provide protection, consistent with their best usages. The rule will
not be amended thisyear. The reason for not amending the ruleisthat
it appropriately protectsthe attained best usages of watersinthe L ower
Hudson River and Upper East River and Long Island Sound within
Queens, Bronx and Westchester Counties Drainage Basins, in compli-
ancewiththe statutory authority under the Environmental Conservation
Law and Section 101(8)(1) of the Clean Water Act.
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Regulatory Coordinator for the Division of Water is Sarah Rickard,
New York State Department of Environmental Conservation, 625
Broadway, Albany, NY 12233-3500. Telephone: (518) 402-8216.
E-mail: serickar@gw.dec.state.ny.us

Department of Health

Title 10 NYCRR - Five Year Review

Pursuant tothe State Administrative Procedure Act Section 207 and
202-d, the Department of Health invites public comment on the
continuation or modification of the following rules. Public comment
should be submitted to William R. Johnson, Office of Regulatory
Reform, Corning Tower, Room 2415, Empire State Plaza, Albany, NY
12237.

Amendment of Subpart 5-1 - Public Water Systems—Annual Water
Supply Statements

Statutory Authority:

Public Health Law, Section 225.

Description of the regulation:

Thisregulation provides aframework that water supplierswill use
to give consumers information on their drinking water, including the
water source, contaminantsdetected in finished water, health effects of
contaminantswhenviolationsoccur, likely sourcesof detected contami-
nants, and availability of source water assessments. By understanding
their water supplies, customers, especially those with special health
needs, can make informed decisions regarding their use of drinking
water.

This regulation should continue without modification.

Amendment of Section 5-1.72 and Subpart 5-4 — Classification of
Community and Transient Non-Community Water System Operators

Statutory Authority:

Public Health Law, Section 225.

Description of the regulation:

Thisregulation established that all community water systems(CWS)
and nontransient noncommunity water systems(NTNCWS) serving 15
or moreserviceconnectionsor 25 or morepersonshavethe appropriate
certified operator(s). Ownersof all CWSand NTNCWS must placethe
direct supervision of their water system, including each treatment plant
and/or the distribution system, under the responsible charge of awater
treatment operator(s) holding a valid certification equal to or greater
than that required for the classification of the treatment plant and/or
distribution system. All operating personnel making process con-
trol/systemintegrity decisionsabout water quality or quantity that effect
public health must be appropriately certified and under the direction of
an operator inresponsiblecharge. A designated certified operator must
be available during plant operation.

The regulation should continue without modification.

Addition of Subpart 7-3 - Campgrounds

Statutory Authority:

Public Health Law, Sections 225(4) and 225(5).

Description of the regulation:

Prior to the addition of Subpart 7-3, Campgrounds were regulated
as asubset of temporary residences under Subpart 7-1. Many sections
of Subpart 7-1 are not applicable or relevant to campgrounds. The new
Subpart 7-3 containsonly those sectionsapplicabl eto campgroundsand
clarifies and consolidates all regulations regarding the construction,
operation and maintenance of campgrounds.

The regulation should continue without modification.

Amendment of Sections 16.10, 16.21, 16.40, 16.41 and 16.50 -
lonizing Radiation

Statutory Authority:

Public Health Law, Sections 225(5)(p) and (q).

Description of the regulation:
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Part 16 of the State Sanitary Code was amended to revise the
schedule for fees charged to radiation equipment facilities registered
by thedepartment and instituted new feesfor radioactivematerial users
who are issued licenses by the department. The fees are based on the
type of facility registered or licensed by the Department. Larger
facilities require more staff to regulate and are charged a higher fee
whilesmaller facilitiesarecharged alesser fee. Thefeeshel pto support
the regulatory program of the Bureau of Environmental Radiation
Protection and are comparable with feescharged in other statesand are
less than the fees charged by the US Nuclear Regulatory Commission
(NRC) for itsradioactive material licensees. Thefeesare necessary in
order to conduct a regulatory program which covers both radiation
equipment and radioactive material and which meets the legidative
mandate and maintains compatibility with NRC's program.

The regulation should continue without modification.

Amendment of Part 34 - Health Care Practitioner Referrals

Statutory Authority:

PHL section 238-a(1)(a) prohibitshealth practitionersfrommaking
referralsto providers of clinical laboratory services, x-ray or imaging
services, pharmacy services, radiation therapy services and physical
therapy servicesif afinancial relationship existsbetween the practitio-
ner, or a member of the practitioner's immediate family, and the
provider. The Public Health Council is authorized, in PHL sections
238-a(2)(g) and 238-a(10), to adopt regulations, subject to approval
of the Commissioner, to effectuate the purposes of the law.

PHL section 586 requiresclinical laboratoriesto bill thetest subject
or other enumerated entities for laboratory testing performed. PHL
section 587 specifiesprohibited activitiesbetween ordering practitioners
and laboratories. The New York State Public Health Council is
authorized, in PHL sections 586(3) and 587(6), to adopt regulations,
subject to the approval of the Commissioner of Health, to carry out the
purposes of the statutes.

Description:

The Part 34 regulations are necessary to prohibit health service
purveyors and practitioners from engaging in business arrangements
with significant probability of improperly induced referrals while
avoiding an interpretation of Public Health Law (PHL) Article5 Title
VI that prohibits arrangements with a benign, beneficial or forward
looking effect. These regulations also bring existing New Y ork State
rules into harmony with federal Stark Il law provisions defining
exceptionsto compensation arrangements. Absent such exceptions, State
law would bein disparity with federal law and would subject regul ated
parties to a different set of standards with considerable potential to
confuse and obfuscate compliance.

Amendment of Subpart 69-8—Newborn Hearing Screening Program

Statutory Authority:

Section 2500-g of the Public Health Law and Chapter 585 of the
Lawsof 1999, required the Department to establish, in consultation with
health care providers or their representatives, a program to screen
newborninfantsfor hearing problems. Thestatuterequiresthe program
to incorporate consensus medical guidelines and protocols, reflecting
themost cost-effectivemethodsfor detecting hearing problemsasearly
aspossiblein aninfant'slife. The newborn hearing screening program
must al so providefor follow-up screening or care, when suchfollow-up
isindicated by an initial screening. A mechanism for reimbursement
for health care providers for performing newborn hearing screening
services was also required to be established. Hospitals are required to
designate an administrator responsible for administration of the
ingtitution's newborn hearing screening program.

Description:

Subpart 69-8 is needed to set forth the requirements upon all
regulated parties, including hospitals and birthing centers responsible
for administering newborn hearing screening programs. Subpart 69-8
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definesrelevant terms; setsforth genera requirementsfor administration
of the newborn hearing screening program and sets forth requirements
for newborn hearing screening procedures, including requirementsfor
follow-up of al infantsfor whom areferral for follow-up screening and
care are warranted. The regulations also provide general requirements
for institutions caring for infants that provide a referral for infants to
obtain initial hearing screening subsequent to discharge from the
hospital after birth (institutions with fewer than 400 births annually).
Finally, theregulationsset forth theresponsibilitiesof ingtitutionscaring
forinfantsinspecial circumstances, including requirementsfor newborn
hearing screening when an infant is transferred from one facility to
another such facility or when infants are medically unstable.

All existing requirementsunder Subpart 69-8 are necessary to ensure
universal screening for hearing problemsof all newborninfantsin New
Y ork State. These regulations are needed to ensure hospitals and birth
centersappropriately administer newhborn hearing screening programs,
ensure that newborn hearing screening is conducted by qualified
personnel using appropriate equipment and clinical standards and
procedures; and, ensure appropriate and timely follow-up of all infants
with ahearing loss or potential for hearing loss. These regulations are
also necessary to providethe Department with appropriate oversight of
hospital newborn hearing screening programs, including collectionand
analyses of data on the effectiveness of newborn hearing screening.
Subsequent toimplementation of universal newborn hearing screening,
data reported by hospitals to the Department indicate that 95% of all
newborn infantsin New Y ork State are now screened for hearing loss.

No modifications are proposed to these regulations at this time.

Amendment of Sections 80.131 and 80.137 - Expanded Syringe
Access Demonstration Program

Statutory Authority:

The authority for the promulgation of this regulation is contained
in Public Health Law (PHL) Section 3381(c) — Sale and possession of
hypodermic syringes and hypodermic needles.

Description of the regulation:

This proposal was promulgated to implement Public Health Law
Section 3381 regarding the sale of hypodermic needles and syringes
without aprescription under the Expanded Syringe Access Demonstra-
tion Project (ESAP).

PHL Section 3381 went into effect on March 31, 2003 and will
sunset on August 31, 2007. No modifications to the regulations are
proposed at thistime.

Amendment of Sections 80.73 and 80.74 - Partial Filling and
Electronic Transmission of Prescriptions

Statutory Authority:

The authority for the promulgation of this regulation is contained
in PHL Section 3333.

Description of the regulation:

Article 33 of the Public Health Law (Controlled Substances) was
amended in 1999 converting the Official New York State triplicate
prescription to asingle part form. Pharmacy prescription data submis-
sionrequirementswereamended to providefor electronictransmission
of data. The law also provided that a pharmacy could partialy fill
Official New York State prescriptions in certain specified circum-
stances. Regulations were developed to implement this law.

The regulation should continue without modification.  Arrethat
of Section 86-1.89 — (Professional Education Supplemental Pool)

Statutory Authority:

Section 2807-m (5).

Description of the regulation:

Supplemental distributions of the regional professional education
pools. Theruleneedsto continuewithout modification until the program
legislation expires.

Addition of Subpart 98-2 (External Appealsof AdverseDetermina-
tions)

Statutory Authority:

Titlell of Article49 of the Public Health and Insurance Laws, which
was enacted by the legislature as Chapter 586 of the Laws of 1998,
established theright to an external appeal of afinal adverse determina-
tion issued by an individual's health plan.

The Department has genera authority to establish regulations
interpreting the provisions of the Public Health Law. In addition, the
external appeal sstatuterequiresthe Department and SID to promul gate
regulations to minimize unavoidable conflicts of interest, establish
procedures for random assignment of external appeals to certified
external appeal agentsand devel op astandard description of theexternal
appeal program, including aform for initiation of an appeal. SID has
promulgated essentially mirror regulations at Part 410 of Title 11
NYCRR.

In response to alawsuit filed by the Hospital Association of New
York State (HANYS), the State Supreme Court in 2002 annulled the
definition of "designee” that was included in the regulations. The
regulations were not revised to reflect the court's ruling.

Description of regulation:

The external appeals program provides enrollees of managed care
plansandinsured'stheright to an objective, independent external appesal
of afina adverse determination made by their health care plan. The
legislature enacted thislaw inresponseto chargesthat health careplans
wereunilaterally denying health care servicesbased on the health plan's
determination that arequested treatment was not medically necessary
and/or was experimental or investigational. The law was intended to
strengthen the rights of consumers to challenge their health plans
decisions through an objective body of medical experts, at the health
plan’s expense.

Regulations at Subpart 98-2 remain a necessity for a number of
reasons. First, aright is only aright to the extent that it is understood
and accessible. The regulations establish requirements for a standard
description of the program which is provided to enrollees and/or their
designeesto educatethem concerning the scopeand rulesof theexternal
appeals program, aswell as enrollees rights and obligations under the
program. Further, the regulations ensure that the program isaccessible
toenrolleesby clarifying eligibility criteria, providing someflexibility
for preserving an enrollee'sright to an external appeal whenthey submit
an incomplete application and establishing time frames within which
the State Insurance Department (SID) must act on an application and
inform affected partiesof itseligibility determination. Second, toensure
that theprogramisfair and objective, theregulationsestablish aprocess
for certifying external appeal agents, including requirements for
applicants to demonstrate that clinical peer reviewers will have no
material conflictsof interest in assigned external appeals. Thisprocess
ensures that only capable entities with a sufficient pool of clinical
expertise may be certified to review external appeals. The regulations
further establish a strong framework for minimizing the potential for
conflictsof interest. Third, al parties must understand their respective
responsibilities within the program for it to work effectively. The
regulationsclarify theresponsibilitiesof health plans, certified external
appeal agents and enrollees so that the integrity and timeliness of the
external appeals program is ensured. The regulations also establish
confidentiality requirements concerning enrollee medical records.

Theruleshould continuewith modificationsnecessitated by the State
Supreme Court ruling annulling the definition of "designee" and to
clarify legidativeintent regarding theliability of external appeal agents
for determinations made by the agent.

Title 18 NYCRR - Five Year Review

Amendment to Section 505.14(b)(5)(v)(c)(1)-(10) of Title 18 -
Personal Care Services
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Statutory Authority:

Socia ServicesLaw (SSL) 363-1(1) provides that the Department
isthe"single state agency" responsible for supervising the administra-
tion of the State's medical assistance (Medicaid) plan. As such, the
Department isresponsiblefor adopting such regul ations, not inconsi stent
with law, as many be necessary to implement SSL Title 11, Article 5,
entitled "Medical Assistance for Needy Persons' [SSL 363-a(2)].
Section 201(1)(v) of the Public Health Law isin accord, providing the
Department, as the Medicaid "single state agency", shall adopt such
regulationsas may be necessary toimplement the State'sMedicaid plan.
Pursuant to SSL 365-1(2)(e), the State's Medicaid program includes
personal care services.

Description of the regulation:

Thissection of the Personal Care Servicesregulationswasamended
to be compliant with a Mayer v. Wing court settlement; and, to help
terminate the Mayer court's jurisdiction over the Department in this
case.
Consistent with State policy, the Mayer case standsfor the general
principlethat social servicesdistrictscannot arbitrarily or capriciously
reduce or discontinue Medicaid recipients persona care services. To
the contrary, the districts must have a legitimate reason, grounded in
law or regulation, to reduce or discontinue services. Further, the fair
hearing notice must state the particular reason for the proposed
reduction or discontinuance sufficient to apprise the recipient of the
basisfor thedistrict'saction. TheMayer court also ordered that districts
may not use so-called task-based assessment plans when authorizing
personal care services for any recipient whom the district has deter-
mined needs 24 hour care. Under the 1997 settlement in this case, the
Department agreed to adopt regulations by November 1, 2001, that
substantially complied with the court's various orders in this case.
Although the regulations were new when added in 2001, their content
should be familiar to al social services districts. The regulations
essentially reiterate previousinstructionsthat the Department i ssued to
districts on the Mayer court order.

Higher Education Services Corporation (HESC)
Five-year Review of Rules Adopted in Calendar Y ear 2001
Required to Be Reviewed in Calendar Y ear 2006

Asrequired by section 207 of the New Y ork State Administrative
Procedures Act (SAPA), the following is a list of rules which were
adopted by HESC in calendar year 2001 that must be reviewed in
calendar year 2006. Pursuant to section 207(5) of SAPA, thelist does
not includeruleswhich were adopted as consensusrules, or ruleswhich
have beenrepeal ed. Public comment onthecontinuation or modification
of these rules is invited and will be accepted until March 1, 2006.
Comments may be sent to: David E. Reid, Deputy Counsel, Office of
Counsel, Room 1350, 99 Washington Avenue, Albany, New Y ork
12255.

8NYCRR2202.2 Establisheseligibility criteriaand award limita-
tions for the Tuition Assistance Program.

Legal basisfor the rule: sections 653, 655, 663 and 667 of the
New York State Education Law.

Necessity for the rule: This regulation is necessary because it
definestheterm*“income” asameansof establishing eligibility. The
regulation aso establishes minimum and maximum limits on
awards.

8NYCRR 2202.7 Provides a schedule of award amounts for the
Tuition Assistance Program.

Legal basisfor therule: sections 653, 655, 663 and 667 of the
New York State Education Law.
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Necessity for the rule: This regulation is necessary because it
enumerates factors used by the corporation in determining award
amounts.

Insurance Department

Pursuant to Section 207 of the State Administrative Procedure Act
(SAPA), the Insurance Department must review after five years, and
thereafter, at five-year intervals, rules that were adopted on or after
January 1, 1997. The purpose of thereview isto determinewhether the
rules should be continued as adopted or modified. The Department
invites public comment on the continuation or modification of the
following rules that were adopted in 2001.

* INS-43-00-00006-A (State Register of January 17, 2001)
Amendment of Part 160 (Regulation 57) (Responsibilitiesin Construc-
tion and Application of Rates) of Title 11 NYCRR.

Statutory Authority: InsuranceLaw, sections201, 301, and 2336(h).

InsuranceLaw Section 2336(h) providesfor premium reductionsfor
certain commercia motor vehicles when such vehicles are equipped
withfactory-installed auxiliary running lamps. The statutory provision
requiresthe Superintendent, after consultation with the Department of
Motor Vehicles and the Department of Transportation, to promulgate
regulations establishing the qualifications and standards for the
approval, utilization and installation of such lamps. Chapter 475 of the
Laws of 1998 added subsection (h) to Section 2336 in order to provide
incentives to commercial risk insureds to reduce risk levels to their
commercial motor vehiclesand, as aresult, receive areduction in the
applicable insurance premiums. This amendment of Regulation 57
implements the legidative objective of Chapter 475.

In 2002, the Department adopted an amendment to the regulation
(INS-16-02-00002-A, State Register of June 26, 2002) to update the
regulation and eliminate obsol ete provisions. The Department currently
intends to continue the rule without modification, while continually
monitoring theregul ation to ensurethat the provisionsremain consi stent
with related statutory and regulatory requirements.

¢ INS-46-00-00003-A (State Register of February 7, 2001)
Adoption of Part 390 (Regulation 155) (Service Contracts) of Title 11
NYCRR.

Statutory Authority: Insurance Law, sections 201, 301, 1101, 7911
and article 79.

Chapter 614 of the Laws of 1997 added a new Article 79 to the
Insurance Law governing the making of service contracts by service
contract providers, and servicecontract reimbursement insurance, which
was added as a new kind of insurance under Section 1113(a)(28).
Section 7911 specifically authorizesthe Superintendent to promulgate
regulationsnecessary to effectuate Article 79. Chapter 198 of the Laws
of 1999 amended Section 1113(a)(28) of the Insurance Law to add
indemnification coverageto the definition of servicecontract reimburse-
ment insurance.

Prior to passage of Chapter 614, the service contract business was
not regulated under the Insurance Law, though the making of service
contracts by persons unrelated to the product (“third party") was
generally considered to be the doing of an insurance business. Conse-
quently, the making of such contracts without alicense as an insurer
constituted the doing of an insurance business without a license in
violation of Section 1102 of the Insurance Law. Servicecontractsmade
by amanufacturer or retailer on products made or sold by the manufac-
turer or retailer ("first party") were generally considered to be warran-
ties, which are exempt from the Insurance Law if made as merely
incidental to another legitimate business or activity of the warrantor,
and not done as a vocation.

Thenew article created aframework for regulating service contract
providers. Thenew law al so authorized service contract rei mbursement
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insurance, which is intended to provide one of the three forms of
financial security required to ensure that the provider will meet its
obligations. The regulation establishes rules governing and regulating
the service contract business, and accomplishes severa goals. It
establishes a procedure for the registration of providers, including
specifying minimum information necessary for the Superintendent to
determine whether to register the provider. It establishes minimum
provisionsand requirementsregarding service contract reimbursement
insurance and service contracts. It also clarifies the relationship of
mechanical breakdown insurance to service contracts.

In 2003, the Department adopted an amendment to the regulation
(INS-48-02-00007-A, State Register of March 5, 2003) to update two
references to the address of the Department's Albany office. The
Department's June 2005 Regulatory Agenda (published in the State
Register of June 29, 2005) noted the Department's intent to amend
Regulation 155 to provide clarification of the requirements and
conditions for appointment of a claims trustee, the minimum affirma-
tionsand attestationsintheuseof a"parental guarantee” of asubsidiary
ServiceContract Provider (" SCP") and specificationsfor thedetermina-
tion that an SCP is deemed insolvent.

¢ INS-47-99-00002-A (State Register of February 14, 2001)
Adoption of Part 410 (Regulation 166) (External Appeals of Adverse
Determinations of Health Care Plans) of Title 11 NYCRR.

Statutory Authority: InsuranceLaw, sections201, 301, 1109, 3201,
3216, 3217, 3217-g, 3221, 4235, 4303, 4304, 4305, 4321, 4322, 4324,
articles 47 and 49, Chapter 586 of the Laws of 1998.

Chapter 586 of the Lawsof 1998 provided enrolleesof managed care
plansandinsuredstheright to an objective, independent external appeal
of afinal adversedetermination madeby their health careplan. Thelaw
wasintended to provide consumerswith the right to obtain areview of
their health plans' decisions through an objective body of medical
experts, at the health plan's expense.

The regulation, consistent with legislative intent, provides a
description of the external appeal process, sets criteria for entities
wishing to act as external appeal agents, and establishes a process
whereby such entities can obtain such certification.

The Department currently intends to continue the rule without
modification, whilecontinually monitoring theregul ationto ensurethat
the provisions remain consistent with related statutory and regulatory
regquirements.

¢ INS-45-00-00009-A and INS-45-00-00010-A (State Register of
February 28, 2001) Repeal of Part 58 (Regulation 117) (Mortality
Tables) and Adoption of Part 99 (Regulation 151) (Valuation of
Annuity, SinglePremium Lifelnsurance, Guaranteed | nterest Contract
and Other Deposit Reserves) of Title 11 NYCRR.

Statutory Authority: InsuranceLaw, sections201, 301, 1304, 4217,
4240 and 4517.

The new regulation establishes an appropriate methodology to
calculate and determine adequate reservesto hel p ensure the solvency
of life insurers doing business in New York. The Insurance Law
specifiesmortality andinterest standardsbut doesnot specify anexplicit
method to be used to value annuities, single premium life insurance
policies, and guaranteed interest contracts, and relieson the Superinten-
dent to specify the method. Without this regul ation, there would be no
standard method for valuing such products. This could result in
inadequate reserves for some insurers, which would jeopardize the
security of policyholder funds.

Withthe adoption of Part 99 (Regulation 151), Part 58 of 11NY CRR
(Regulation 117) was repealed. Part 58 was repeal ed because its mor-
tality tables for determining liabilities for annuities and pure endow-
ments had been updated for new business and included in new Part 99.

The Department's June 2005 Regul atory Agenda (published in the
State Register of June 29, 2005) noted the Department'sintent to amend

Regulation 151 to revise existing standards for variable annuities for
lifeinsurersto be consi stent with recently adopted and pending National
Association of Insurance Commissioners standards.

¢ INS-51-00-00001-A (State Register of March 7, 2001) Adoption
of Part 430 (Regulation 170) (M echanismfor the Equitable Distribution
of Insureds Unableto Obtain Medical Malpractice Insurance) of Title
11 NYCRR.

Statutory Authority: Insurance Law, sections 201, 301, and 5502,
as amended by Chapter 147 of the Laws of 2000.

Insurance Law Section 5502, as amended by Chapter 147 of the
Laws of 2000, directs the dissolution of the Medical Malpractice
Insurance Association ("Association") at such time and under such
conditions as the Superintendent deems proper, pursuant to a plan of
dissolution approved by the Superintendent and requiresthat al policies
of the Association expireor betransferred prior to such dissolution. The
Association had written medical malpracticeinsurance for health care
providers who were unable to secure such coverage in the voluntary
market. Thisregulation establishestheNew Y ork Medical Malpractice
InsurancePlan ("Plan") to providefor theequitabledistribution required
by thelegislature. Throughthe Plan, an eligible health care provider as
defined in the regulation, unable to obtain insurance in the voluntary
market, isassigned to aninsurer writing theappropriate coverageinthe
insured's geographical territory.

The Department currently intends to continue the rule without
modification, whilecontinually monitoring theregul ationto ensurethat
the provisions remain consistent with related statutory and regulatory
reguirements.

¢ INS-01-01-00009-A (State Register of March 21, 2001) Amend-
ment of sections52.22 and 52.63 (Regul ation 62) (Minimum Standards
for Form, Content, and Sale of Health Insurance, Including Standards
of Full and Fair Disclosure) of Title 11 NYCRR.

Statutory authority: Insurance Law, sections 201, 301, 3201, 3216,
3217, 3218, 3221, 3231, 3232, 4235, 4237, art. 43 and Federal Social
Security Act (42 U.S.C. section 1395ss).

The enactment of the Federal Omnibus Budget Reconciliation Act
of 1990 ("the Act") required the mandatory standardization and federal
certification of policies of Medicare supplement insurance. Asaresult
of the Act, states were required to amend their laws and regulations to
conform to the federal standards for Medicare supplement insurance.
Therevisions contained in thisamendment made technical corrections
to New York's Medicare supplement regulation to ensure continued
compliance with federal standards.

In 2002, the Department adopted an amendment to section 52.22 of
theregulation (INS-48-02-00007-A, State Register of March 5, 2003)
to make minor revisions to some mandatory practices to be followed
by insurers issuing Medicare supplement insurance policies to bring
company practices into conformance with the Act.

TheDepartment currently intendsto continuethe sectionsof therule
regarding M edicare supplement insurance without modification, while
continually monitoring the regulation to ensure that the provisions
remain consistent with related Federal and State statutory and regul atory
reguirements.

* INS-07-01-00001-A (State Register of May 9, 2001) Amendment
of sections 89.1, 89.2 and 89.3 (Regulation 118) (Audited Financial
Statements) of Title 11 NYCRR.

Statutory authority: Insurance Law, sections 201, 301, 307(b) and
4710(a)(2).

Section 307(b) of the Insurance Law provides for an audited
financial statement of every licensed insurer, with certain exceptions,
and of any subsidiary described therein together with an opinion of an
independent certified public accountant on the financial statement of
theinsurer and any subsidiary to befiled on or before May 31st of each
year. Section 307(b) wasamended by Chapter 324 of the Laws of 1992
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thereby necessitating amendment to Regulation 118 and to prescribe
forms or otherwise make regulations.

Regulation 118 was originally promulgated in 1984 to implement
theprovisionsof Section 307(b) of thelnsurance Law. Thisamendment
to the regulation implements the provisions of Section 307(b), as
amended by Chapter 324 of the Laws of 1992. It enablesthe Insurance
Department to continue to monitor the financial solvency of insurers
licensed to do business in the State of New Y ork.

The Department currently intends to continue the rule without
modification, whilecontinually monitoring theregul ation to ensurethat
the provisions remain consistent with related statutory and regulatory
reguirements.

¢ INS-06-01-00003-A (State Register of May 23, 2001) Adoption
of Part 83 (Regulation 172) (Financia Statement Filingsand Accounting
Practices and Procedures) of Title 11 NYCRR.

Statutory Authority: Insurance Law, sections 107(a)(2), 201, 301,
307,308, 1109, 1301, 1302, 1308, 1404, 1405, 1407, 1411, 1414, 1501,
1505, 3233, 4117, 4233, 4239, 4301, 4310, 4321-a, 4322-a, 4327 and
6404; Public Health Law, sections 4403, 4403-a, 4403-(c)(12) and
4408-a.

The purpose of thisregulation isto enhance the consistency of the
accounting treatment of assets, liabilities, reserves, incomeand expenses
by entities subject hereto, by clearly setting forth the accounting
practices and procedures to be followed in completing annual and
quarterly financial statementsrequired by law. Certain provisionsof the
Insurance Law provide that authorized insurers and other entities shall
filefinancial statementsannually and quarterly with the Superintendent,
on forms prescribed by the Superintendent. Except in regard to filings
made by Underwriters at Lloyd's, London, the Superintendent has
prescribed formsand Annual and Quarterly Statement Instructionsthat
areadopted from timeto time by the National Association of Insurance
Commissioners, as supplemented by additional New Y ork forms and
instructions. To assist in the completion of the Financial Statements,
the National Association of Insurance Commissioners ("NAIC") aso
adopts and publishes from time to time certain policy, procedure and
instruction manuals. One of these manuals, The Accounting Practices
and Procedures Manual Effective January 1, 2001 as of March 2000
("Accounting Manual") includes a body of accounting guidelines
referred to as Statements of Statutory Accounting Principles. The
Accounting Manual isincorporated by reference into this regulation.

The Accounting Manua was effective January 1, 2001. The
Accounting Manual represents a codification of statutory accounting
principles. The purpose of the codification of statutory accounting
principlesisto produce acomprehensive guide for regulators, insurers
and auditors. Codification does not preempt state legislative and
regulatory authority. Statutory financial statementswill continueto be
prepared on the basis of accounting practices prescribed or permitted
by the states. Further, auditorswill be permitted to continueto provide
audit opinions on practices permitted by the Insurance Department of
the state of domicile, even if those practices diverge from the codifica-
tion standards. In someinstances, aNew Y ork statute or regul ation may
preclude implementation of particular codification rules. In a few
instances, for variousreasons, the Department hasnot implemented the
codification rule.

The regulation was amended twice in 2003 (INS-01-03-00011-A,
State Register of March 26, 2003) and (INS-26-03-00003-A, State
Register of September 24, 2003), and twice in 2004 (INS-03-04-
00004-A, State Register of May 19, 2004) and (INS-22-04-00005-A,
State Register of September 15, 2004) to conform the regulation to
revisions to the Accounting Manual. The Department's June 2005
Regulatory Agenda (published in the State Register of June 29, 2005)
noted the Department'sintent to amend the regul ation agai n to conform
to the latest revisions to the Accounting Manual .
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¢ INS-10-01-00004-A (State Register of May 30, 2001) Amend-
ment of Part 185 (Regulation 27A) (Credit Life Insurance and Credit
Accident and Health Insurance) of Title 11 NYCRR.

Statutory Authority: Insurance Law, sections 201, 301, 3201, 4216
and 4235.

Insurance Law Sections 4216 and 4235 authorize credit life insur-
ance and credit accident and health insurance as permitted coverages
inthisstate. Section 4216(b)(3)(C) clearly indicatesthat thelegislature
intended that coverage could terminate because of the attainment of a
specified age. One portion of thisamendment removed arestriction on
the use of age terminations.

Previoudly, the regulation specified the rates for vendor business.
The most common examples of vendor business are automobile
dealerships. The rates specified in the regulation for some blocks of
vendor businesswereinadequate. Part of thisamendment allowsfor the
rates for blocks of vendor business to be based on their actual experi-
ence. Prior to thischange coverage was not available at some vendors.
Sections 4216 and 4235 al so requirethat the premium not be unreason-
able in relation to the benefits provided. This part of the amendment
bal ances the | egislative objective of having the product available with
the legidative objective that the insured receive fair value for their
premium dollar.

In 2002, the Department adopted an amendment to Regulation 27A
(INS-50-02-00014-A, State Register of December 11, 2002) to conform
to Chapter 505 of the Lawsof 2000 and Chapter 13 of the Lawsof 2002,
which created a new type of "broker" license, defined in section
2104(b)(1)(A) of the Insurance Law, allowing brokers to write the
coverages set out in this regulation.

¢ INS-15-01-00007-A (State Register of June 20, 2001) Amend-
ment of section 70.8 and adoption of a new section 70.22 (Regulation
101) (Medical Malpractice Insurance Rate M odifications, Provisional
Rates, Required Policy Provisions and Availability of Additional
Coverages) of Title 11 NYCRR.

Statutory Authority: Insurance Law, sections201, 301, 1113(a)(13)
and (14), 3426, 3436, 5504, 5907, 6302, 6303 and article 23, and
Chapter 147 of the Laws of 1999 asamended by Part JJ of Chapter 407
of the Laws of 1999.

This amendment establishes physicians and surgeons medical
mal practice insurance rates and appropriate surcharges effective July
1, 2000 and establishes rules to collect and allocate surcharges to
recover deficitsbased on past experience. The Department reviewsthis
regulation each year to ensurethat the provisionsremain consistent with
other related statutory and regulatory requirements.

The Department's June 2005 Regulatory Agenda (published in the
State Register of June 29, 2005) noted the Department'sintent to amend
Regulation 101 to establish primary and excess physiciansand surgeons
liability insurance rates. The Agenda aso note the Department's
intention to amend sections 70.8(h), 70.9(1) and 70.9(m) or Part 70
(Regulation 101) which contain theinstructionsand formsused to report
segregated and surcharge account information to thelnsurance Depart-
ment; and to amend section 70.13 which currently requiresthat medical
mal practice insurers offer both occurrence and claims-made policies.

¢ INS-13-01-00017-A (State Register of July 11, 2001) Amendment
of sections27.0, 27.3and 27.18 of Part 27 (Regulation 41) (ExcessLine
Placements Governing Standards) of Title 11 NYCRR.

Statutory Authority: InsuranceLaw, sections201, 301, 1101, 2105,
2117; Chapter 294 of the Laws of 1997, Chapter 597 of the Laws of
1999 and Chapter 578 of the Laws of 2000.

Section 1101(b) of thelnsurance Law wasamended by Chapter 597
of the Laws of 1999 to provide for a new paragraph (5). It permitted
unauthorized insurersthat are affiliated with aninsurer licensed in this
state, to have an office in this state to provide services to support its
insurance business. Section 2117 was also amended by Chapter 597 of
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the Laws of 1999 to provide for anew subsection (i) which allowed an
authorized insurer to provide support services, from its office in New
Y ork, to unauthorized affiliates, provided that the unauthorized insurer
has satisfied all applicable requirements for placement by excessline
brokers. Both sections of law require that any documents issued by
unauthorized insurers from an office in this state contain a prominent
noticethat theinsurer isnot licensed in New Y ork, in accordance with
regulations promulgated by the Superintendent.

Thisrule amended the regul ation to ensure that consumersreceive
thisinformation by establishingamandatory and uniform noticeinstead
of permitting each insurer to establish its own notice. Additionaly, a
notification to the Superintendent of the existence of the New Y ork
office of the unauthorized insurers is necessary in order to alow the
Superintendent to properly regulate these activities.

In 2003, the Department adopted an amendment to Regulation 41
(INS-48-02-00013-A, State Register of February 19, 2003) to clarify
the duties and responsibilities of excess line brokers, unauthorized
insurers and the Excess Line Association with regard to excess line
business placed in New York State. The Department's June 2005
Regulatory Agenda (published in the State Register of June 29, 2005)
noted the Department's intent to amend Regulation 41 by revising
Sections 27.17 and 27.18 to combining separate |egends that appear in
both sectionsof theregulationinto onegenericlegend. Thelegendsare
stamped on theinsurance documentshby the excesslinebroker advising
the insured that placement is being made with an insurer not licensed
and subject tothe safeguardsof NY Insurance Department. Therevision
is being considered in order to facilitate the eventual conversion of
ELANY 'saffidavit systeminto an electronicfiling system. Inaddition,
the Agenda notes the Department's intent to amend Regulation 41 in
order to establish procedures for the filing of required affidavitson a
consolidated basis for "legitimate” group placements (authorized by
Insurance Regulation 135) similar to those in place for Purchasing
Groups (Regulation 134).

¢ INS-39-00-00013-A (State Register of July 18, 2001) Adoption
of Part 362 (Regulation 171) (The Healthy New Y ork Program & the
Direct Payment Stop Loss Relief Program) of Title 11 NYCRR.

Statutory Authority: InsuranceLaw, sections201, 301, 1109, 3201,
3216, 3217, 3221, 4235, 4303, 4304, 4305, 4318, 4321, 4321-a, 4322,
4322-3, 4326 and 4327.

In 2001, asignificant number of New Y ork residents were without
health insurance. Due in part to the rising cost of health insurance
coverage, many small employers had been unable to provide such
coverage to their employees. A large portion of New York State's
uninsured population is made up of individuals employed in small
businesses. The Legidature enacted Chapter 1 of the Laws of 1999 to
provide for the Healthy New York Program which is an initiative
designed to encourage small employerswhich do not currently provide
healthinsurance coveragetotheir employeesto offer such coverageand
al so designed to make coverageavail abl eto uninsured empl oyeeswhose
employersdo not providegroup healthinsurance coverage. By creating
a standardized health insurance benefit package to be offered by all
health maintenance organizations which is made more affordable
through the availability of state funded stop |oss reimbursement, more
small employersand uninsured employedindividual swereencouraged
to purchase health insurance coverage. This regulation was necessary
toclarify eligibility for theHealthy New Y ork Program and to establish
procedures for enrolling in the Healthy New Y ork Program.

In 2004, the Department adopted an amendment to Regulation 171
(INS-46-03-00004-A, State Regi ster of February 11, 2004) to encourage
small employersthat do not currently providehealthinsurancecoverage
to their employees to offer such coverage and to make coverage
available to uninsured employees whose employers do not provide
group health insurance coverage. To encourage the goal s stated above,

the amendment clarified eligibility for the Healthy NY Program and
simplified theapplication and administrative processfor both enrollees
and providers.

The Department's June 2005 Regul atory Agenda (published inthe
State Register of June 29, 2005) noted the Department'sintent to amend
Regulation 171 to adjust the stop loss standards and reimbursement
corridors for Heathy NY, simplify Healthy NY eligibility and
re-certification, improve and provide options with respect to Healthy
NY benefits, clarify employer contribution requirements, allow insurers
toreinsureHealthy NY business, ensureaccuratereporting from Healthy
NY insurers, and qualify Healthy NY ascoverageeligiblefor afederal
tax credit (available to certain individuals as defined in federal law).
Thisamendment hasbeenin effect on an emergency basissinceMarch
28, 2003.

¢ INS-09-00-00003-A (State Register of August 22, 2001) Adoption
of Part 101 (Regulation 164) (Standards for Financial Risk Transfer
Agreements between Insurers and Health Care Providers) of Title 11
NYCRR.

Statutory Authority: Insurance Law, sections 201, 301, 1102, 1109
and articles 32, 41, 42 and 43; Public Health Law, section 4403(1)(c).

Section 45 of Chapter 586 of theLawsof 1998 (the Law), commonly
referredto astheexternal review law, givesthe Commissioner of Health
and the Superintendent of Insurance the authority to promulgate
regulationsto implement, inter alia, thefinancial risk transfer sections
of the legidation. In particular, Sections 41-d and 41-e of the Law
amended Sections 3217-b and 4325 of the Insurance Law to add anew
paragraph (f) to each of those statutes. Theamendmentsbroadly discuss
the requirement that no contract entered into between aninsurer and a
health careprovider shall beenforceableif itincludestermsthat transfer
financial risk to providersin amanner inconsistent with the provisions
of Section 4403(1)(c) of the Public Health Law.

Chapter 586 of the Laws of 1998 gave the Superintendent of
Insurance and the Commi ssioner of Health broad powersto promul gate
regulationsregarding all aspects of the Law, including provisions that
apply tothetransfer of financial risk in contractsbetweenaninsurer and
ahealth careprovider. Based onthisgrant of authority, aregulationwas
developed by the Insurance Department, in consultation with the
Department of Health, to ensurethat contractual arrangementsbetween
an insurer and a health care provider were consistent with Section
4403(1)(c) of the Public Health Law.

Regulation 164 establishes minimum regquirements by which an
insurer, asdefinedin theregul ation, can assessthefinancial responsibil-
ity of ahealth care provider to ensure that such provider can fulfill its
obligationsunder thefinancial risk transfer agreement. Previously, there
wereno regulatory requirements specifically addressing themethod by
which an insurer could determine the financial responsibility of the
health care provider and adequately protect itself and its subscribers
against the risk of default by the health care provider to fulfill its
obligations under the financial risk transfer agreement.

In 2002, the Department adopted an amendment to Regul ation 164
(INS-46-01-00023-A, State Register of January 30, 2002) to provide
mechanisms to assess the financia responsibility and capability of
health care providersto performtheir obligationsunder certainfinancial
risk sharing agreements and set forth standards pursuant to which
providersmay adequately demonstrate such responsibility and capability
to insurers.

The Department currently intends to continue the rule without
modification, whilecontinually monitoring theregul ation to ensurethat
the provisions remain consistent with related statutory and regulatory
reguirements.

¢ INS-16-99-00006-A (State Register of August 22, 2001) Amend-
ment of Subpart 64-2 (Regulation 35-C) (Liability Insurance Covering
All-Terrain Vehicles) of Title 11 NYCRR.
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Statutory Authority: Insurance Law, sections 201, 301 and 5103;
Vehicle and Traffic Law, section 2407.

Section 2407 of the Vehicle and Traffic Law requires that
all-terrain-vehicles(ATV's) becovered by apolicy of liability insurance,
which includes no-fault coverage for the pedestrian victims of ATV
accidents. This amendment incorporates the applicable no-fault
insuranceformsinto Regul ation 68, whichwasadopted simultaneously.

1n 2002, the Department adopted an amendment to Regul ation 35-C
(INS-25-02-00004-A, State Register of September 11, 2002) to update
certain references in accordance with statutory amendments. The
Department currently intendsto continuetherulewithout modification,
whilecontinually monitoring theregul ation to ensurethat the provisions
remain consistent with related statutory and regulatory requirements.

In 2004, the Department adopted an amendment to the regulation
(INS-08-04-00006-A, State Register of May 19, 2004) to amend
required No-Fault claim formsto conform the fraud warning statement
with the text asrevised in the Fourth Amendment to Regulation 95 as
then written in Part 86 of this Title; to correct any incorrect references,
addresses and typographical errors; and to present the formsin amore
easily readable format.

¢ INS-31-00-00029-A (State Register of August 22, 2001) Repeal
of Part 65 (Regulation 68) and Adoption of theNew Part 65 (Regul ation
68) (Regulations Implementing the Comprehensive Motor Vehicle
Insurance Reparations Act) of Title 11 NYCRR.

Statutory Authority: Insurance Law, sections 201, 301 2601, 5521
and Article 51; Vehicle and Traffic Law, section 2407.

Regulation 68 contains provisionsimplementing Article 51 of the
Insurance L aw, known asthe ComprehensiveMotor V ehicleInsurance
Reparations Act, popularly referred to as the no-fault law. No-fault
insurance was introduced to rectify many problemsthat wereinherent
in the existing tort system utilized to settle claims, and to provide for
prompt payment of health care and loss of earnings benefits. The
no-fault insurance coverage endorsement contained in Regul ation 35-C,
which was incorporated into Regulation 68 by this revision, imple-
mented Section 2407 of the Vehicle and Traffic law, which affords
no-fault coverage to the pedestrian victims of ATV accidents.

Theregulation reduced thetime periodsfrom 90 daysto 30 daysfor
notice of claim by claimants and from 180 daysto 45 daysfor submis-
sion of health careclaimsrespectively. The Department recognized that
in rare circumstances, a claimant will not be able to provide notice or
amedical provider may not be able to submit a claim within the new
time periods. Inlight of such recognition, the Department repealed the
former requirement that a provider or claimant show that compliance
wasimpossiblein order tofileaclaim outside of thetimerequirements,
and replaced it with a more flexible "reasonableness’ standard that
allowsadditional timefor notice or submission of aclaimif reasonable
justification is provided. These rules will discourage abusive claims
practicesand permitinsurersto verify claimsin atimelier manner while
also providing adequate protection for injured persons consistent with
the no-fault law. By reducing abusive behavior, insurance costs can be
reduced, resultinginlower autoinsurance costsfor all New Y ork motor
vehicle insurance policyholders.

The regulation was also amended to reflect the transfer of the
no-fault conciliation function from the Insurance Department to an
organization designated by the Superintendent. By this amendment of
the conciliation procedures, rather than diminishing its role in the
process, the Department strengthened its regulatory function with
respect to compliance with the no-fault insurance statutes. The Depart-
ment will continue to monitor conciliation activity, and will identify
potential problems by analyzing trends via reports to be generated
regularly by the designated organization on all aspects of the concilia-
tionfunction, suchas(but not limited to), provider overcharges, dilatory
claimshandling by insurersand overutilization of thearbitration system
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by claimants' representatives. Staff resources will be freed from the
functionsof file processing and will bein aposition to focuson insurer
complianceand reduction of thesystemic costsof theno-faultinsurance
program, which should ultimately lead to cost savings to the state's
automobile insurance consumers.

Prior to the effective date of this regulation (September 1, 2001),
alawsuitwasfiledintheNew Y ork State Supreme Court seeking astay
of enforcement of therevised regulation. Ultimately, thenew Regulation
68 became effective as of April 5, 2002.

In 2003, the Department adopted consolidated amendments to
subparts 65-3 (Regulation 65-C) and 65-4 (Regulation 65-D)
(INS-31-02-00004-A and 31-02-00005-A, State Register of February
5, 2003) to update certain references in accordance with statutory
amendments. Recognizing that disputes would occur involving the
responsibility for payment of no-fault benefits, the L egid atureincluded
in Section 5106 of the Insurance Law the authority for the Superinten-
dent of Insurance to promulgate or approve simplified arbitration
proceduresin order to expeditethe payment of those benefits. Pursuant
to that authority, the Department has implemented a financial assess-
ment system in Regulation 68, which provides that insurers bear the
operating costsof thearhitration system. Further pursuant toitsstatutory
authority, the Department has revised the financial allocation process
sothat arbitratorsmay apportion coststo applicantsinthose caseswhere
applicantshave submitted frivol ous claimswithout any factual or legal
merit.

The amendment to Regulation 68-C updated provisionsrelating to
Personal Injury Protection Benefits (PIP) in conformancewith changes
to requirementsregarding formsto be used by insureds, claimants and
providers. The amendment to Regulation 68-D revises the rules and
requirements applicable to the arbitration of no-fault claims. It is
intended to make the system more efficient for all participants.

In 2004, the Department adopted amendments to subpart 65-4
(Regulation 65-D) (INS-43-03-00003-A and 43-03-00005-A, State
Register of February 4, 2004) to correct an erroneous cross reference
and insert a requirement that was inadvertently not included in the
previously revised regulation: the long-standing administrative proce-
dure that the designated administrator of the No-Fault administration
systemwill consult with the Insurance Department before making final
determinationson requeststo recusean arbitrator for conflict of interest.
The rule also provides that determinations shall beinwritingandin a
format approved by the Department.

Alsoin 2004, the Department adopted an amendment to subpart 65-3
(Regulation 65-C) (INS-08-04-00006-A, State Register of May 19,
2004) to conform the fraud warning statement contained in no-fault
claim formswith the statutory language as contained in Regulation 95;
amend any incorrect references and typographical errors; and present
the formsin amore easily readable format.

In 2005, the Department adopted, on an emergency basis, amend-
ments to subparts 65-3 (Regulation 65-C) and 65-4 (Regulation 65-D)
(INS-42-05-00016-E and 42-05-00017-A, State Register of October 19,
2005) to conform the regul ations to Chapter 452 of the Laws of 2005.
Thelegidation codifiestherulescontained within Insurance Department
Regulation No. 68 that are applicable when multiple insurers may be
responsibletotheclaimant for the processing of theclaimfor first party
benefits. It also enhances the current arbitration proceduresto include
an expedited eligibility hearing option, when required, to designate the
insurer for first party benefits.

The Department's June 2005 Regul atory Agenda (published in the
State Register of June 29, 2005) noted the Department'sintent to amend
Regulation 68 to revise No-fault endorsementsto clarify that insurers
can perform peer reviews and medical examinations using licensed
health practitioners, e.g., neurologist, acupuncturist, to revise require-
mentsfor insurer claim practicesto assurethat peer reviewsand medical
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examinations are performed by providersin the same discipline asthe
treating provider, e.g, neurologist reviews neurologist, acupuncturist
reviews acupuncturist, and to revise insurer billing for the use of the
No-fault arbitration systemto quarterly and to permit aninterest penalty
to be imposed on insurers that do not pay their assessment timely.

¢ INS-45-00-00012-A (State Register of November 7, 2001)
Amendment of Part 20 (Regulations9, 18 and 29) (Brokersand Agents
- General) of Title 11 NYCRR.

Statutory Authority: InsuranceLaw, sections201, 301, 1109, 2103,
2104, 2109, 2112, 2119, 2120 and 2121.

Insurance Law Sections2119 and 2120 require that an agent/broker
keep records which reasonably demonstrate moneys collected from
insureds and that those records demonstrate the portion of those funds
that are held on behalf of insurance companies that represent net
premiums (premiums paid less commissions earned.) Section 2121
acknowledgesthat abroker whotraditionally representstheinsured will,
for the collection of premium, be an agent of the insurer who delivers
acontract.

Thisamendment underscorestherequirement that insureds payments
to Insurance Department licensees must be clearly identified in the
agent'sor broker'srecordsand that those premiums, when soidentified,
will bedeemed paid to theinsurer for the protection of theinsured. The
amendment clarified what records are necessary in order to keep the
regulated partiesin compliance with thelaw. Thisalowsthelicensee,
the company and the consumer to readily resolve questions and
complaints without regulatory intervention.

The Department currently intends to continue the rule without
modification, whilecontinually monitoring theregul ation to ensurethat
the provisions remain consistent with related statutory and regulatory
reguirements.

¢ INS-48-00-00005-A (State Register of November 21, 2001)
Adoption of Part 420 (Regulation 169) (Privacy of Consumer Financial
and Hesalth Information) of Title 11 NYCRR.

Statutory Authority: Insurance Law, sections 201, 301, 308, 1505,
1608, 1712, 3217 and article 24.

TitleV of theGramm-Leach-Bliley Act ("GLBA"), enactedintolaw
by Congress as P.L. 106-102, required al "financia institutions"
(including persons engaged in the insurance business) to comply with
the privacy requirements contained therein. Pursuant to Section 505,
Title V and regulations prescribed thereunder "shall be enforced... by
the applicable State insurance authority. . ." Failure by a state to
establishrulesfor privacy of consumer and customer financial informa-
tion precludes the state from overriding the consumer protection
regulationsprescribed by aFederal banking agency under Section 45(a)
of the Federal Deposit Insurance Act.

Section 501 of GLBA statesthat it "isthepolicy of the Congressthat
each financial institution has an affirmative and continuing obligation
to respect the privacy of its customers and to protect the security and
confidentiaity of those customer'snonpublic persona information." The
GLBA reguiresfinancial institutionsto comply with certain obligations
regarding disclosureof nonpublic personal information. Stateinsurance
authorities retain primary responsibility to regulate the activities of
persons engaging in the business of insurance.

Theregulation assuresthat individual consumersand customerswill
have an opportunity to prevent unwarranted disclosure of non-public
personal financial and health information. Absent this regulation,
licensees of the Department would remain subject to the provisions of
GLBA, but they would not have sufficient guidance to protect them
from litigation challenging their attempts at compliance. In addition,
consumerswould not be adequately protected because the Department
would be unableto take action against licensees based upon violations
of GLBA's provisions.

The Department currently intends to continue the rule without
modification, whilecontinually monitoring theregul ation to ensurethat
the provisions remain consistent with related statutory and regulatory
reguirements.

Office of Mental Retardation and
Developmental Disabilities

TheNY SOfficeof Mental Retardation and Devel opmental Disabili-
ties (OMRDD) is submitting the following Regulatory Agenda in
satisfaction of the requirements of the State Administrative Procedure
Act (SAPA) section 207. The purpose of this agendaisto identify and
discussOM RDD rulemakingsfinalized during calendar year 2001, and
which are subject to the cited SAPA section 207 five-year review of
rules.

During calendar year 2001, OMRDD adopted four rules. These
four rule makings were identified and described asfollows at the time
the respective notices were first published in the State Register:

1. MRD-03-01-00004 (Sate Register of 1/17/01). Amendments
to 14 NYCRR sections 635-10.5 (HCBS Waiver Services), 671.7
(HCBS Waiver Community Residential Habilitation Services), 679.6
(Clinic Treatment Facilities), 680.12 (Specialty Hospitals), 681.11
(Intermediate Care Facilities for persons with developmental disabili-
ties), and 690.7 (Day Treatment Servicesfor personswith developmen-
tal disabilities). Theseamendmentsestablishtrend factorsto beapplied
(beginning January 1, 2001) within the context of the various rate/fee
setting methodologies. Although specific trend factors are calculated
annually, they are cumulative. They need to be maintained, without
modification, to define how OMRDD establishes current rates/fees of
reimbursement for the affected facilities or services.

2. MRD-07-00-00016 (State Register of 2/16/00). Amendments
to 14 NYCRR subdivisions 635-10.4(d) and 635-10.5(d): Current
service delivery and reimbursement standards applicable to the home
and community-based services (HCBS) waiver service known as
supported employment. The amendments combine two levels of
supported empl oyment servicesinto one, and providearei mbursement
system utilizing adaily price based on regional costs. The sections, as
amended, continueto reflect delivery and reimbursement of supported
employment servicesprovided under theauspi cesof OMRDD and must
therefore be maintained, without modification.

3.  MRD-24-01-00015 (Sate Register of 6/13/01). Amendments
to 14 NY CRR subpart 635.10 and subdivision 635-10.5(d): Revision
of reimbursement standards applicable to home and community-based
services (HCBS) waiver services known as supported employment
services. The amendments revise the reimbursement methodology for
supported employment services to reflect current reimbursement
practice. They are essentially superseded by the rule making summa-
rized in number 4 below which contains substantially the same reim-
bursement provisions but with a different effective date.

4. MRD-42-01-00003 (Sate Register of 10/17/01). Amendments
to 14 NY CRR subdivision 635-10.5(d): Amendmentsto 14 NYCRR
subpart 635.10 and subdivision 635-10.5(d): Revision of reimbursement
standards applicable to home and community-based services (HCBS)
waiver services known as supported employment services. The
amendments revise the reimbursement methodology for supported
employment services to reflect current reimbursement practice. As
stated above, this rule making readopts the reimbursement provisions
(with someminor revisions) which were previously adopted by therule
summarized in number 3 above. Thedifferent effective date was made
necessary by the need to conduct provider training which was delayed
dueto thetragic eventsof September 11, 2001. Thisruleisnot duplica-
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tive of number 3 above, and the reimbursement provisions remain
current and need to be maintained without modification.

The present mandated five-year review concerns amendments
whichrevise OMRDD'srate/fee setting methodol ogies. Thelegal basis
for the adoption of these rulesisin sections 13.07, 13.09 and 43.02 of
the Mental Hygiene Law. In particular, section 43.02 of the Mental
Hygiene Law setsforth OMRDD'sresponsibility for setting Medicaid
rates for servicesin facilities licensed by OMRDD.

The public is invited to review and comment on OMRDD's
proposed disposition regarding these 2001 rule makings beginning
January 4, 2006.

This notice was prepared and submitted by: Barbara Brundage,
Director, Regulatory Affairs Unit, Office of Counsel,Office of Mental
Retardation and Developmental Disabilities, 44 Holland Avenue,
Albany, New York 12229, Tel. (518) 474-1830, December 20, 2005.

Any written commentsor inquiriesfor further information may be
directed to the Regulatory Affairs Unit at the above address.

Power Authority of the State of New Y ork

Please be advised that, following areview of actions taken by the
Power Authority of the Stateof New Y ork (the" Authority") under State
Administrative Procedure Act ("SAPA") in the year 2001, it has been
determined that no rules were enacted during 2001 that are subject to
the "five year review" requirements of SAPA 8§207. Therefore, the
Authority will not be submitting alist of rules subject to the five-year
review for publication in the New Y ork State Register.

Public Service Commission

Pursuant to Section 207 of the State Administrative Procedure Act,
Review of Existing Rules, notice is hereby provided of the following
rules, whichthePublic Service Commission wishesto continuewithout
modification. Comments are wel come on proposed continuation of the
rules. Five copies of comments should be sent to: Jaclyn A. Brilling,
Secretary, Public Service Commission, Three Empire State Plaza,
Albany, New Y ork 12223-1350 no |ater than 45 days from the date of
this publication. Information about the rule may be obtained from:
Maureen E. Farley, Assistant Counsel, Three Empire State Plaza,
Albany, New York 12223-1350; (518) 474-1634.

1. Part 255

a. Description of rule:
The rule added several definitions to the Gas Safety rules,
including: “abnormal operating condition”, “evaluation”,
“qualified”, and “coveredtasks’. Therulealso added anew
subsection entitled, “Operator Qualifications’, which
prescribes minimum requirementsfor individual s perform-
ing certain tasks on a pipeline facility.
b. Statutory authority:
PSL Sections 4(1), 65(1) and 66 (1).
No hearings or public meetings are scheduled.
Theruleisin effect and will continue.

e. Need for and legal basis of rule:

The rule was adopted to conform Part 255 with federal
requirementsat 49 CFR Part 192, Transportation of Natural
Gas, to promote gas pipeline safety. The legal basis of the
ruleis PSL Sections 4(1), 65(1) and 66 (1).

2. Part 753

a. Description of rule:

Thisrule added definitions of: “enforcement proceeding”,
“field citation”, “notice of probable violation”, “powered
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equipment”, “respondent”, and “warning letter”. Therule
included proceduresfor emergency excavations and added
anew subpart: 753-6 Enforcement Procedures.
b. Statutory authority: PSL Section 119-b, General Business
Law Article 36.
No hearings or public meetings are scheduled.
Theruleisin effect and will continue.
e. Need for and legal basis of rule:
Theruleisnecessary for continued gas pipeline safety. The
legal basis of the rule is PSL Section 119-b and Genera
Business Law, Article 36.
3. Part93
a  Description of rule:
Therule allowed any energy service company or competi-
tive meter service provider, subject to the Commission's
consumer protection and oversight requirements, or any
non-residential customer that qualifiesfor the host utility's
mandatory time of use rates, to apply for approva of an
electric meter type intended for usein New York State.
Statutory authority: PSL Section 67(1) and (4),
No hearings or public meetings are scheduled.
Theruleisin effect and will continue.
Need for and legal basis of rule:
Theruleisneeded to continueallowing competitivecompa-
niesto create and seek approval of electric meters. Competi-
tion will encourage innovation and creativity. The legal
basis of theruleis PSL Section 67(1) and (4).
4. Part3
a Description of rule:
Theruleadded Section 3.5(g) (4) tothe Commission'sRules
of Procedure to alow parties to a proceeding to agree to
service of documents electronically.
Statutory authority: PSL Sections 4(1) and 20(1).
No hearings or public meetings are scheduled.
Theruleisin effect and will continue.
Need for and legal basis of rule:
Therulewasadopted to allow partiesto serve each other by
electronic mail if they consent. Therulehas saved timeand
money for partiesto Commission proceedings. The savings
and efficiency arebeneficial and should continue. Thelegal
basis of the ruleis PSL Sections 4(1) and 20(1).
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Board of Real Property Services

The following rule adoptions by the State Board of Real Property
Servicesduring 2001 will bereviewed during 2006 pursuant to SAP A
section 207 to determine whether they should remain in effect as
adopted or should be modified. Each is contained in Title 9 of the
NYCRR. All rules will be subject of areview by the Office of Real
Property Services during 2006 prior to their submission to the State
Board of Real Property Services for formal action.

Part 186 - State Equalization rates, Ratios and Adjustments -
Proceduresfor Market Value Surveys conducted to establish equaliza-
tion products- RPS-08-0 1-00004, effectiveMay 9, 2001. Statutory basis
- Real Property Tax Law (RPTL), sections 202(1)(I) and 1202.

Part 197 - Special Franchise Assessments - Reports by Special
Franchise Owners and Review of Complaints - RPS-43-01-00007,
effective January 31, 2001. Statutory basis- RPTL, sections 202(2)(1),
600, 604 and 612.

Part 201 - State Assistance for the Maintenance of a System of
Improved Real Property Tax Administration - Payment of Maintenance
Aid - RPS-51-01-00008, effective December 19, 2001. Statutory basis
- RPTL sections 202(1)(l) and 1573.
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To obtain information or submit written comments regarding this
review, contact JamesJ. Q'K eeffe, Associate Attorney, New Y ork State
Office of Real Property Services, 16 Sheridan Avenue, Albany,
12210-2714, (518) 474-8821. Comments shoul d be submitted by April
30, 2006.

Department of State

Asrequired by section 207 of the State Administrative Procedure
Act (SAPA), thefollowing isalist of ruleswhich were adopted by the
Department of State in calendar year 2001 which must be reviewed in
calendar year 2006. Pursuant to SAPA section 207(5), thelist does not
include rules which were adopted as consensus rules, or rules which
have beenrepeal ed. Public comment on the continuation or modification
of these rules is invited and will be accepted until March 1, 2006.
Comments may be directed to: Nathan A. Hamm, Office of Counsel,
The Department of State, 41 State Street, Albany, New Y ork 12231.
(1) DOS-46-00-00001 Employee Identification Cards

Repealed section 195.11(a)(1) and added new section
195.11(a)(1) to Title 19 NY CRR to prescribe anew size and
content for employee identification cardsissued by licensed

security and fire alarm installers
Analysis of the need for the rule: Section 69-m(1) of the General
Business Law provides that a licensed security or fire alarm installer
shall issue identification cards to employees who assist with the
installation, servicing, or maintenance of alarm systems. Section
69-m(1) further provides that the identification card shall bein aform
prescribed by the Secretary of State. The identification card required
prior to the adoption of this rule was 2 inches by 3Y4 inches with
prescribed information printed on both sides of the card. Industry
representativesindicated that the prescribed size of the card was not a
standard size and that this made the card more expensive to produce
than a card of standard size. These representatives also stated that the
cost of producing the card would be reduced if information were not
required to be printed on both of its sides. Consequently, at the recom-
mendation of the Department of State's Security and Fire Alarm
Advisory Committee, the Department adopted this rule, which pre-
scribed astandard size card of 3% inchesby 2'& inches printed on one

side only.

Legal basisfor therule: General BusinessL aw, sections69-m(1) and
69-n(5)
(2) DOS-46-00-00002 Maximum Experience Credit for Review
Appraisas

Amended section 1102.4(c) of Title 19 NYCRR to provide that

experience credit for review appraisalswould not exceed 25 percent

of thetotal experience required for licensing or certification of real

estate appraisers

Analysis of the need for the rule: Prior to adoption of thisrule, 19
NY CRR section1102.4(c) provided that a review appraisal would be
equivalentintermsof appraisal experienceto 25 percent of theappraisal
experience gained by preparing an appraisal report. Sinceperformance
of areview appraisal doesnot include performing theresearchandfield
work that are the basis for the reviewed appraisal report, this new rule
as adopted limited the total experience that could be claimed by an
applicant for review apprisal to no more than 25 percent of the total
number of hours required for licencing or certification. Thisrule was
intended to ensure that applicants have sufficient experience preparing
appraisal reports.

Legal basisfor the rule: Executive Law, section 160-d(1)(a)
(3) DOS-46-00-00016 Hearing Aids

Repealed Part 191 and added a new Part 192 to Title 19 NYCRR

concerning registration and regul ation of hearing aid dispensers and

businesses engaged in dispensing hearing aids

Analysis of the need for therule: Chapter 599 of the Laws of 1998,
as amended by Chapter 133 of the Laws of 1999, repealed existing
Article 37-A of the General Business Law and replaced it with anew
Article37-A entitled "Registration of Hearing Aid Dispensers.” Chapter
301 of the Laws of 2000 made further technical amendmentsto Article
37-A. Adoption of anew Part 192 to Title 19 NY CRR was necessary
to meet the requirement of General Business Law section 803 that the
Secretary of State promulgate regulations necessary to effect the
purposesof Article37-A andto ensuretheenforcement of itsprovisions.

Legal basis for the rule: General Business Law, section 803
(4) DOS-21-01-00003 State Cemetery Vandalism Restoration and
Administration Fund

Amended section 200.11 of Title 19 NY CRRto establish procedures

for public cemetery corporations to obtain monies from the State

Cemetery Vandalism Restoration, Monument Repair or Removal, and

Administration Fund to repair or remove monuments that create a

dangerous condition

Analysis of the need for the rule: Section 1507(h) of the Not-
for-Profit Corporation Law was amended by Chapter 380 of the Laws
of 2000 to authorize payments from the State Cemetery Vandalism
Restoration, Monument Repair or Removal, and Administration Fund
to reimburse pubic cemetery corporations for the cost of repairing or
removing monuments not owned by the corporation which create a
dangerouscondition. Not-for-Profit Corporation Law section 1504(h)(7)
containsarequirement that the State Cemetery Board promulgaterules
defining standardsfor maintenance of cemeteriesaswell asdescribing
what type of out of repair or dilapidated monuments or other markers
would qualify for payment for repair or removal by cemeteries.

Legal basis for the rule: Not-for-Profit Corporation Law, section
1504(c)(1)

(5) DOS-27-01-00004  Continuing Educationfor Real Estate Brokers

and Salespersons

Amended section 177.8 of Title 19 NY CRR to prescribe attendance

requirements for courses presented in a classroom setting and for

courses that are computer based

Analysis of the need for the rule: Section 441(c)(3) of the Rea
Property Law providesthat the Secretary of Stateshall promulgaterules
establishing the method, content, setting, and supervision requirements
of continuing education coursesfor real estate brokersand sal espersons.
Thisrule providesthat providesthat no student shall receive credit for
any coursepresented inaclassroom setting if the student isabsent from
the classroom for more than 10% of the time prescribed for the course.
It also provides that a student must complete 100% of any computer
based course. Therul ethereby established aprescribed method, setting,
and supervision requirement for the presentation of continuing education
courses to real estate brokers and salespersons.

Legal basisfor the rule: Real Property Law, section 441(3)(c)

(6) DOS-27-01-00005 Bail Enforcement Agentsandtheir Employees
Amended Part 170 and section 172.3 of Title 19 NY CRR to provide
for the licensing of bail enforcement agents
Analysis of the need for the rule: Chapter 562 of the Laws of 2000

provided for the licensing of bail enforcement agents. Section 13 of

Chapter 562 authorized the Secretary of State to promulgate rules

necessary toimplement the provisionsof Chapter 562. Thisrulemerely

implemented the nondiscretionary provisions of Chapter 562.

Legal basis for the rule: Section 13 of Chapter 562 of the Laws of
2000
(7) DOS-31-01-00001 Coastal Paliciesfor Long Island Sound

Amended Part 600 of Title19NY CRRtoimplement theLonglsland

Sound Coastal Management Program

Analysisof the need for therule: Thisrule was adopted to establish
policiesto which State agencies must adhere when they certify consis-
tency of actions which are intended to be taken in the coastal area of

121



Rule Review

NY S Register/January 4, 2006

Long Island with the coastal policiesfound in Article 42 of the Execu-
tiveLaw. Among themattersconcerning theL ong | sland Sound coastal
areaaddressed by theruleare: overall development patterns, historical
resources, visual quality and scenic resources, erosion and flood hazards,
water quality and supply, ecosystemissues, air quality, solid waste and
hazardous wastes, public access and recreation, water-dependent uses,
living aquatic resources, agricultural lands, and energy and mineral
resources.
Legal basisfor the rule: Executive Law, sections 913 and 923

Department of Taxation and Finance

Pursuant to section 207 of the State Administrative Procedure Act
(SAPA) the Department of Taxation and Finance must review al
regul ations, with certai n exceptions, adopted on or after January 1, 1997,
after five years, and, thereafter, at five year intervals. In 2006, the
Department must review regul ations that were adopted during 2001 to
determine whether these regulations should be retained as written or
modified. Accordingly, the Department intendsto review thefollowing
regulationsduring 2006, and i nviteswritten commentson the continua-
tion or modification of these regulationsin order to assist the Depart-
ment in the required review. We will consider comments that are
received by February 21, 2006.

1. 20 NYCRR Part 2402 (Taxpayer Record Retention Formats)
Filed May 22, 2001; published June 6, 2001, effective May 22, 2001,
and applicableto the retention of taxpayer records on and after June 1,
2001 (emergency adoption). Filed July 24, 2001; published/effective
August 8, 2001 (permanent adoption). Need: The Department's
Procedural Regulationswere amended to add anew Part 2402 to ensure
timely compliance with the record retention and electronic re-
cord-keeping provisionsof the state El ectronic Signaturesand Records
Act (State Technology Law, section 301 et seq.) and the federd
Electronic Signaturesin Global and National CommerceAct (15USCS,
section 7001 et seq.). Part 2402 provides for the voluntary use of
electronic records by taxpayers and prescribes general standards
applicable to the retention of electronic records that ensure that
taxpayerswho exercisethisoptionarecomplying with their responsibili-
ties under the Tax Law and under other applicable laws that are
admini stered by the Commissioner. Conforming amendmentswereal so
madeto sections39.1, 51.2(f), 54.2, 56.1, 61.3, 68.4(e), 75.5(c), 158.3,
158.4,267.3,413.4,417.1,417.2(e), 418.1, 483.1, 483.5, 533.2, 538.4,
and 542.1 of theregulations. Part 2402 is currently being reviewed and
updated to take in account statutory changes made by Chapter 437 of
the Laws of 2004. Legal Basis: Tax Law section 171, subds. First and
Fourteenth.

(TAF-23-01-00043-A)

2. 20NYCRR Part 530 (Tax Rates) Filed June 12, 2001; published
June 27, 2001; effective December 1, 2001. Need: Thisregulation was
amended to repeal the tax rates and bracket schedules which indicated
the amount of sales tax to be collected for various amounts of sales
prices and tax rates, and replace them with standard methodology for
rounding the amount of sales tax to be collected to the nearest penny.
Legal Basis: Tax Law sections 171, subd. First; 1132(b); 1142(1) and
(8); and 1250 (not subdivided).

(TAF-17-01-00002-A)

3. 20 NYCRR Section 528.12 (The flags of the United States of
Americaand the State of New Y ork) Filed August 14, 2001; published
August 29, 2001; effective September 1, 2001. Need: This regulation
was amended to update the definition of the term "flag" and, accord-
ingly, to exempt from State and local sales and use taxesflagsthat are
made from materialsin addition to cloth and those accessoriesthat are
used solely for the display of the flag and are sold with the flag for a
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singlecharge. Legal Basis. Tax Law sections 171, subd. First; 1142(1)
and (8); and 1250 (not subdivided).

(TAF-26-01-00017-A)

Any questions concerning the items listed in this agenda, or
commentsregarding the continuation of theregul ationsbeing reviewed
should be referred to: John W. Bartlett, Technical Services Division,
Department of Taxationand Finance, W.A. Harriman Campus, Building
9, Room 161, Albany, New Y ork 12227. Telephone: (518) 457-2254,
Email address: John_Bartlett@tax.state.ny.us.

Office of Temporary and Disability Assistance

Pursuant to Chapter 262 of the Laws of 1996, the Office of Tempo-
rary and Disability Assistance (OTDA) must review at five year
intervalsthose regul ationsthat werefiled with the Department of State
after 1997. The purpose of the review is to determine whether the
regulations should be retained as written or modified. On January 5,
2005, OTDA published inthe State Register with itsregulatory agenda
alist of regulations that OTDA adopted in 2001. That list is set forth
below. After reviewing the regulations on that list, OTDA has deter-
mined that no modifications need to be made to those regulations. No
comments were submitted in response to the listing of the regulations
in the regulatory agenda.

1. Sections 359.3(a) and 359.9(g) - clarify existing regulations
concerning intentional program violations so that they are consistent
with State law and a Federal court decision. Filed January 10, 2001;
effective January 31, 2001. Legal basis: Social ServicesLaw 20(3)(d),
34(3)(f) and 145-c. Those sections authorize the Office of Temporary
and Disability Assistance to promulgate regulations concerning the
imposition of sanctionsagainst personswho arefound to have commit-
ted intentional program violations. A person commits an intentional
program violation when the person commitsan act intended to mislead,
misrepresent, conceal or withhold factsfor the purpose of establishing
or maintaining eligibility for public assistance.

2. Sections 381.4 and 381.7 - eliminate unnecessary language
concerning when restricted and protective paymentswill be used. The
language became unnecessary when the State enacted the Welfare
Reform Act of 1997. Filed February 27, 2001, effectiveMarch 14, 2001.
Legal basis: Socia Services Law sections 20(3)(d), 34(3)(f), 131-a(7)
and 350-a. Those sections authorize the Office of Temporary and
Disability Assistance to promulgate regulations concerning the use of
direct or protective payments.

3. Section 351.2 - conforms eligibility requirements for public
assistance to existing policies and removes references to out-dated
terminology. The amendments concern the resources that need to be
evaluated according to their equity value and the amount of public
stance that will be deducted from the amount that would otherwise
be provided to a household when certain persons fail to cooperate by
furnishinginformationtothelocal child support enforcement unit. Filed
July 12, 2001, effective August 1, 2001. Legal basis: Social Services
Law, sections20(3)(d), 34(3)(f), 158 and 349. Those sectionsauthorize
the Office of Temporary and Disability Assistance to promulgate
regulations concerning the State's public assistance programs.

4. Section 387.17 - clarifiesexisting policy of the Office of Tempo-
rary and Disability Assistance regarding time frames for providing an
increase in food stamp benefits due to a change in household circum-
stances. The amendments conform Office regulations with Federal
regulations at 7 CFR 273.12(c)(1)(i) and (ii). Filed July 12, 2001;
effective August 1, 2001. Legal basis: Socia Services Law sections
20(3)(d), 34(3)(f) and 95. Those sections authorize the Office of
Temporary and Disability Assistance to promulgate regulations
concerning the food stamp program.
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5. Sections 352.11 and 352.31(d)(2) - permits recoupment of 10
percent for recipients of Safety Net Assistance and Family Assistance.
Theamendmentsachieve cons stency intherecoupment policy between
the Family Assistance and Safety Net Assistance programs and ease
administrative burdens for socia services districts. Filed August 28,
2001; effective December 1, 2001. Legal basis: Social Services Law
sections20(3)(d), 34(3)9f), 158(1) and 355(3). Those sectionsauthorize
the Office of Temporary and Disability Assistance to promulgate
regulations concerning the operation of the State's public assistance
programs.

6. Section 369.4(d)(7) - establishes uniform statewide standardsfor
determining hardship under the Temporary Assistance for Needy
Families(TANF) program for purposesof exempting certain households
fromthe60-monthtimelimitfor TANFeligibility. Filed November 13,
2001, effective November 28, 2001. Legal basis: Social ServicesLaw
sections20(3)(d), 34(3)(f), 350(2) and Article5, Title 10. Those sections
authorize the Office of Temporary and Disability Assistance to
promul gate regul ations concerning exemptionsfrom the 60-monthtime
limit when an adult family member is unable to work because of a
physical or mental impairment.

7. Section 800.2(m) - providesadditional fundsto existing homeless
housing and assistance program projects. Filed November 28, 2001;
effectiveDecember 19, 2001. Legal basis: Social ServicesLaw sections
20(3)(d), 34(3)(f) and Article2-A, Title 1. Those sectionsauthorizethe
Office of Temporary and Disability Assistance to promulgate regula-
tions concerning the homel ess housing assistance program.

Thefollowing list representsthoseregul ationsthat were adopted by
OTDA in 2002 and subject to the provisions of section 207 of the State
Administrative Procedure Act. The regulations must be reviewed to
determine whether the regulations should be retained as written or
modified. The OTDA inviteswritten comments on the continuation or
modification of these regulations in order to assist this Office in the
required review. We will consider only those comments that are
received by February 20, 2006.

1. Section 350.4(a) and (b) - describes the circumstances when a
person who isno longer eligible for Family Assistance because of the
durational limits must apply for Safety Net Assistance in order to be
eligible for such assistance. Filed March 22, 2002; effective April 10,
2002. Legal basis: Socia Services Law sections 20(3)(d), 34(3)(f)
131(1) and 355(3). Those sections authorize the Office of Temporary
and Disability Assistance to promulgate regulations concerning the
administration of the State's public assistance programs.

2. Section 352.7(0) - describes the circumstances under which a
socia services district may remove a public assistance recipient to
another state or country. Filed June 14, 2002; effective July 3, 2002.
Legal basis: Social Services Law sections 23(3)(d), 34(3)(f) and 121.
Those sections authorize the Office of Temporary and Disability
Assistanceto promulgate regul ations concerning theremoval of apublic
assistance recipient to another state or country.

3. Part 393 - conformstheregul ations concerning the Home Energy
Assistance Program with current policies and procedures of the Office
of Temporary and Disability Assistance. Filed August 19, 2002;
effective September 4, 2002. Legal basis: Social ServicesLaw sections
20(3)(d), 34(3)(f) and 97. Those sections authorize the Office of
Temporary and Disability Assistance to promulgate regulations
concerning the Home Energy Assistance Program.

4. Part 373 - implements federal regulations concerning operation
of the refugee cash assistance program and the refugee medical
assistance program. Filed September 24, 2002; effective October 9,
2002. Legal basis: Social Services Law sections 20(3)(d), 34(3)(f)
358(3) and 358(4). Those sections authorize the Office of Temporary
and Disability Assistanceto promul gate regul ationsconcerning refugee
cash assistance and refugee medical assistance.

5. Section 351.2 - implement federal requirements concerning the
establishment of domestic violenceserviceplansand review of domestic
violencewaivers. Filed September 30, 2002; effective October 16, 2002.
Legal basis: Social ServicesLaw sections20(3)(d), 34(3)(f), 131-uand
349-a. Those sectionsauthorizethe Office of Temporary and Disability
Assistance to promul gate regul ations concerning procedures to insure
the protection of victims of domestic violence.

6. Section 352.31(b) - deletesan obsol ete regul ation concerning the
use of income tax forms to verify the amount of contributions that are
madeto apublic assi stance applicant or recipient. Filed October 1, 2002;
effective October 16, 2002. Legal basis: Social Services Law sections
20(3)(d), 34(3)(f), 131(1) and 355(3). Those sections authorize the
Office of Temporary and Disability Assistance to promulgate regula-
tions concerning the provision of public assistance.

7. Section 351.24 - permitssocial servicesdistrictstorequire public
assi stancerecipientsto report changesinincome or household circum-
stanceson something other than aquarterly basis. Filed October 8, 2002;
effective October 23, 2002. Legal basis: Social ServicesLaw sections
20(3)(d), 34 (3)(f), 131(1), 131-t and 355(3). Those sections authorize
the Office of Temporary and Disability Assistance to promulgate
regulations concerning periodic reporting requirements.

8. Section 347.25—implementsasti pul ation that requiresthe Office
of Temporary and Disability Assistance to publish regulations on the
conduct of desk reviews. The desk reviews involve an examination of
public assistance and child support enforcement case records that will
result in awritten determination to the requestor of how the collections
weredistributed. Filed December 5, 2002; effective December 24, 2002.
Legal basis: Social ServicesLaw sections20(3)(d), 34(3)(f) and 111-a.
Those sections authorize the Office of Temporary and Disability
Assistance to promulgate regulations concerning child support.

Any comments should be submitted to:

Anne Grace

Assistant Counsel

Office of Temporary and Disability Assistance

40 North Pear| Street

16th Floor

Albany, New York 12243

Telephone: (518) 474-9498
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