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Department of Agriculture and Markets, 10B Airline Dr., Albany, NYEach rule making is identified by an I.D. No., which consists
12235, (518) 457-2087

of 13 characters. For example, the I.D. No. AAM-01-96- Assessment of Public Comment
00001-E indicates the following: No comment.

AAM -the abbreviation to identify the adopting agency
01 -the State Register issue number
96 -the year
00001 -the Department of State number, assigned upon re- Banking Department

ceipt of notice
E -Emergency Rule Making—permanent action not

intended (This character could also be: A for Adop- EMERGENCY
tion; P for Proposed Rule Making; RP for Revised RULE MAKING
Rule Making; EP for a combined Emergency and Community Reinvestment Act Requirements
Proposed Rule Making; EA for an Emergency Rule I.D. No. BNK-11-06-00002-E
Making that is permanent and does not expire 90 Filing No. 241

Filing date: Feb. 24, 2006days after filing; or C for first Continuation.)
Effective date: Feb. 27, 2006

Italics contained in text denote new material. Brackets indi-
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-

cate material to be deleted. cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of Part 76 of Title 3 NYCRR.
Statutory authority: Banking Law, sections 10, 14(1) and 28-b
Finding of necessity for emergency rule: Preservation of general wel-
fare.
Specific reasons underlying the finding of necessity: The purpose of theDepartment of Agriculture and
Community Reinvestment Act (“CRA”) is to encourage banking institu-
tions to help meet the credit needs of their local communities, includingMarkets
low- and- moderate income neighborhoods, consistent with safe and sound
operations. Every New York State–chartered bank must comply with both
the State and federal CRA laws and regulations and is examined by State

NOTICE OF ADOPTION and federal regulators with respect to CRA.
Effective September 1, 2005, State chartered banks will have to complyGolden Nematode Quarantine with the amended federal CRA regulations recently adopted jointly by the

I.D. No. AAM-45-05-00006-A Office of the Comptroller of the Currency, the Board of Governors of the
Filing No. 253 Federal Reserve System, and the Federal Deposit Insurance Corporation.
Filing date: Feb. 28, 2006 When Part 76 was first adopted, and for the subsequent amendments
Effective date: March 15, 2006 made thereto, the State CRA regulation was designed to create compatibil-

ity with the federal CRA regulations so that banks chartered under the New
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- York Banking Law would not have to satisfy conflicting sets of CRA
cedure Act, NOTICE is hereby given of the following action: regulations, thus substantially reducing their regulatory burden. Conse-
Action taken: Amendment of section 127.2 of Title 1 NYCRR. quently, the recently adopted CRA federal amendments which become
Statutory authority: Agriculture and Markets Law, sections 18, 164 and effective September 1, 2005, necessitate the emergency adoption of the
167 amendments to Part 76 of the General Regulations of the Banking Board to
Subject: Host materials (potatoes, tomatoes and eggplants) and soil. make the State CRA regulations compatible with the federal CRA regula-
Purpose: To modify the golden nematode quarantine to prevent the fur- tion.
ther spread of this pest by extending that quarantine to certain lands Subject: Compliance with Community Reinvestment Act requirements.
currently owned or operated by Martens Farms in the Town of Mentz in Purpose: To encourage banking institutions to help meet the credit needs
Cayuga County and to a field currently owned or operated by Hoeffner of their local communities, including low-and-moderate income neighbor-
Farms in the Town of Fremont in Steuben County. hoods, consistent with safe and sound operations.
Text or summary was published in the notice of proposed rule making, Substance of emergency rule: Section 76.2(b) is amended to include
I.D. No. AAM-45-05-00006-P, Issue of November 9, 2005. references to “metropolitan divisions” in determining an area’s median
Final rule as compared with last published rule: No changes. family income.
Text of rule and any required statements and analyses may be Section 76.2(f) is amended to revise the definition of “community
obtained from: Robert Mungari, Director, Division of Plant Industry, development” to include activities that revitalize or stabilize disaster areas
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and distressed or underserved middle-income nonmetropolitan geogra- Text of emergency rule and any required statements and analyses may
phies. be obtained from: Sam L. Abram, Secretary to the Banking Board,

Banking Department, One State St., New York, NY 10004-1417, (212)Section 76.2(q) is amended to add a definition of “metropolitan divi-
709-1658, e-mail: sam.abram@banking.state.ny.ussion”.

Sections 76.2(q) to 76.2(w) are renumbered to account for the added Regulatory Impact Statement
definition in Section 76.2(q), as noted above. 1. Statutory authority:

Section 76.2(t) is amended to raise the asset threshold for a “small Banking Law Sections 10, 14(1) and 28-b authorize the Banking Board
banking institution” to $1 billion, to introduce the new concept of an to promulgate rules and regulations effectuating the provisions of the
“intermediate small banking institution,” and to add provisions for adjust- Community Reinvestment Act (“CRA”).
ing the asset thresholds for small and intermediate small banking institu- 2. Legislative objectives:
tions. The purpose of CRA is to encourage banking institutions to help meet

Section 76.2(u) is amended to reflect the aforementioned renumbering, the credit needs of their local communities, including low- and- moderate
and to update references to the Banking Department’s address. income neighborhoods, consistent with safe and sound operations. The

Section 76.2(v) is amended to reflect the aforementioned renumbering, amendments to Part 76 make compatible the New York State CRA regula-
to clarify a reference to Federal Reserve Regulation BB and to update tions to the changes made to the federal CRA regulations, recently adopted
references to the Banking Department’s address. jointly by the Office of the Comptroller of the Currency, the Board of

Section 76.5(a) is amended to replace the requirement for biennial Governors of the Federal Reserve System and the Federal Deposit Insur-
CRA examinations with more flexible CRA examination scheduling crite- ance Corporation (the “Federal Agencies”) that became effective on Sep-
ria and to clarify the connection between the numerical ratings specified in tember 1, 2005. As a result, the amendments establish a CRA framework
Part 76 and the words commonly used to describe the rating. paralleling that in the federal CRA regulation, by which the State of New

Section 76.5(b) is amended to provide examples of laws, rules and York Banking Department (“Banking Department”) can assess a banking
regulations that, when violated, could lead to reduced CRA performance institution’s record of helping to meet the credit needs of its local commu-
ratings. nity.

Section 76.6(b) is amended to include references to metropolitan divi- 3. Needs and benefits:
sions. Every New York State-chartered bank must comply with both the State

Section 76.6(c)(1) is amended to include references to metropolitan and federal CRA laws and regulations. Thus, each State-chartered bank is
divisions. examined by the State and a federal regulator to measure how well it meets

Section 76.8(a)(1) is amended to identify the specific data an institution the credit needs of its local communities. This rulemaking primarily in-
must maintain if it elects to have regulators consider certain optional types volves amendments to Part 76 with respect to certain provisions of the
of lending as part of the institution’s CRA performance evaluation. The State CRA regulation to create compatibility with the federal CRA regula-
Section also is amended to include references to the locations of various tion so that banks chartered under the New York Banking Law do not have
offices where an individual can obtain copies of a specified document. to satisfy conflicting sets of CRA regulations, thus substantially reducing

Section 76.8(b)(2) is amended to eliminate a reference to loan renew- their regulatory burden.
als. Specifically, the rule includes amendments that reduce the regulatory

Section 76.8(c)(1) is amended to identify the specific data an institution burden imposed on banks with an asset size between $250 million and $1
must maintain if it elects to have regulators consider certain optional types billion, now referred to as “intermediate small banking institutions”, with-
of lending by an affiliate of the institution as part of the institution’s CRA out regard to holding company affiliation, by exempting them from CRA
performance evaluation. The Section also is amended to include references loan data collection and reporting obligations. The intermediate small
to the locations of various offices where an individual can obtain copies of banking institutions will not be subject to the lending, investment, and
a specified document. service CRA performance tests. Instead, their CRA performance will be

Section 76.8(d) is amended to clarify that the loans being discussed in evaluated under the small bank lending test combined with a flexible new
the Section are community development loans. community development CRA performance test. This has the effect of

Section 76.8(d)(1) is amended to identify the specific data an institu- reducing regulatory burden on institutions that fall within this category
tion must maintain if it elects to have regulators consider certain optional because they are relieved from their obligation to collect and report infor-
types of lending by an affiliate of the institution as part of the institution’s mation about small business, small farm, and community development
CRA performance evaluation. The Section also is amended to include loans.
references to the locations of various offices where an individual can As mentioned above, the rule includes the implementation of a commu-
obtain copies of a specified document. nity development test for intermediate small banking institutions that pro-

Section 76.10(d)(1) is amended to clarify the circumstances under vides a more appropriate framework for assessing community reinvest-
which additional consideration will be given for branches located outside ment performance by these banks. The number and amount of community
low- or moderate-income areas. development loans, the number of qualified investments, and the provision

Section 76.10(d)(2) is amended to clarify the criteria for evaluating an of community development services by an intermediate small banking
institution’s record of opening new branches and closing existing institution, and the bank’s responsiveness through such activities to com-
branches. munity development lending, investment, and service needs, are evaluated

Section 76.10(f) is amended to add a provision specifying that the in the context of the individual bank’s capacities, business strategy, the
Banking Department will look favorably upon an institution’s efforts to bank’s assessment area(s), and the number and types of opportunities for
establish a Banking Development District. community development activities.

Section 76.12(a)(1) is added to identify which performance criteria The rule also revises the definition of “community development” to
apply to small banking institutions that are not intermediate small banking increase the number and kinds of tracts in which bank activities are eligible
institutions. for community development consideration. Specifically, the category of

Section 76.12(a)(2) is added to identify the performance criteria that community development with respect to activities that “revitalize or stabi-
apply to intermediate small banking institutions. lize” is revised to provide that activities that revitalize or stabilize areas

Section 76.12(b) is added to delineate the Lending Test criteria that designated by the federal agencies as “distressed or underserved nonmetro-
apply to all small banking institutions. politan middle-income geographies” will qualify as community develop-

Section 76.12(c) is added to identify the Community Development Test ment activities. In addition, the rule extends the definition of “community
performance criteria that apply only to intermediate small banking institu- development” to cover efforts made by banks to revitalize or stabilize
tions. designated disaster areas.

Section 76.13(g)(1) is amended to correct an inaccurate cross-refer- Further, the rule amends Part 76 to reflect certain technical changes to
ence. the regulation implementing the CRA to conform to changes made by the

In addition, various technical amendments have been made to Part 76 Office of Management and Budget (“OMB”) regarding the standards for
to correct punctuation, renumber sub-paragraphs, and make similar minor defining Metropolitan Statistical Areas, and changes related to census
adjustments. tracts adopted by the U.S. Bureau of the Census (“Census”). OMB stan-
This notice is intended to serve only as a notice of emergency adoption. dards for defining statistical areas provide nationally consistent definitions
This agency does not intend to adopt the provisions of this emergency rule to use when collecting, tabulating and publishing federal statistics by
as a permanent rule. The rule will expire May 24, 2006. geographic area. The CRA regulation relies on OMB standards for defin-
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ing metropolitan areas for purposes of CRA data collection and reporting according to the institution’s asset size, the scope and type of its CRA
and for delineating institutions’ assessment areas. programs, and the number of personnel needed to assist in connection with

the examination.The CRA definition of “geography” affects CRA assessment area
5. Local government mandates:delineation, data collection and reporting. The CRA regulation defined the

term “geography” as a “census tract or a block-numbering area delineated The rule will not impose any program, service, duty or responsibility
by the United States Bureau of the Census in the most recent decennial upon any county, city, town, village, school district, fire district or other
census.” Beginning with the 2000 Census, the Census only assigns tracts special district.
and no longer assigns block-numbering areas. Accordingly, the regulation 6. Paperwork:
amends the definition of geography to delete the term “block-numbering The rule will provide regulatory relief for State-chartered banks with an
area”. asset size between $250 million and $1 billion (intermediate small banking

Amendments to Part 76 also establish a CRA examination schedule for institutions) because it exempts these banks from CRA loan data collection
State chartered banks that will more closely align, to the extent feasible, and reporting obligations. As a result, such intermediate small banking
the State CRA examination schedule with that of the bank’s federal regula- institutions will be relieved of their obligation to collect and report infor-
tor, thereby eliminating, when possible, non-concurrent CRA examina- mation to the State and federal regulators about small business, small farm,
tions. and community development loans.

In addition, the rule includes certain amendments that clarify the ex- Additionally, since the rule establishes a CRA examination schedule
isting CRA regulations to assist regulated entities whose CRA perform- for State-chartered banks that will be more closely aligned, to the extent
ance is being assessed. In particular, Part 76 is amended to clarify, by way feasible, with the CRA examination schedule of the bank’s federal regula-
of examples, actions that evidence discrimination, or evidence credit prac- tor, a reduction in paperwork will result since the banks will have to
tices that violate an applicable law, rule, or regulation. Such evidence will produce the necessary paperwork only once per CRA evaluation period for
adversely affect the evaluation of a bank’s CRA performance. concurrent examinations.

Also included in the rule are clarifying amendments that: (a) describe 7. Duplication:
the level of CRA performance associated with the CRA numerical per- Every New York State-chartered bank must comply with both the State
formance ratings currently referred to throughout the regulation, (b) ex- and federal CRA laws and regulations. Consequently, each State-chartered
plain the criteria currently considered for evaluating a bank’s CRA per- bank is examined by the State and a federal regulator to measure how well
formance with respect to branch distribution, (c) specify the data referred it meets the credit needs of its local communities. The rule seeks amend-
to that must be maintained with respect to additional lending activity if ments to Part 76 of the State CRA regulation to create compatibility with
banks elect to have additional lending activity considered in assessing their the federal CRA regulation so that banks chartered under the New York
CRA performance, (d) make explicit the Banking Department’s already Banking Law do not have to satisfy conflicting sets of CRA regulations.
existing practice to consider a bank’s efforts to establish a Banking Devel- 8. Alternative approaches:
opment District in evaluating the bank’s service test CRA performance Proposal –  New York State-chartered banks must comply with both
criteria, and (e) state the Department’s existing practice to apply the CRA the State and federal CRA laws and regulations. Therefore, each State-
performance criteria uniformly. chartered bank is examined by the State and a federal regulator to measure

In addition to the foregoing, there are other small amendments to Part how well it meets the credit needs of its local communities. As previously
76 in the form of corrections and updates that make current references to discussed in the Needs and Benefits section contained herein, the rule is
the location of the New York City office of the Department, re-number necessary because it primarily amends Part 76 in various ways so that the
sections of the rule as needed, remove redundant terminology, insert State CRA regulation is compatible with the federal CRA regulation and
proper cross-referencing and correct typographical errors. establishes a CRA examination schedule for State-chartered banks that

4. Costs: will be more closely aligned, to the extent feasible, with the CRA examina-
tion schedule of the bank’s federal regulator.Costs to State Government: None

Due to the fact that State-chartered banks are required to comply withIt is expected that there will not be an increase in the amount of
State and federal laws and regulations with respect to CRA, the Bankingexaminer hours needed to conduct CRA examinations of State-chartered
Department reasoned when Part 76 was first established, and during subse-banks by amending the State’s CRA regulations to create compatibility
quent amendments thereto, that the State CRA regulation should be com-with the federal CRA regulations, and establishing a CRA examination
patible with the federal CRA regulation. This approach to CRA has pro-schedule for State-chartered banks that will be more closely aligned, to the
vided the regulated institutions with a consistent set of performanceextent feasible, with the CRA examination schedule of the bank’s federal
criteria with respect to their CRA activity. Accordingly, the rule containsregulator.
amendments to Part 76 that will again provide a consistent approach toCosts to Local Government: None
CRA compliance for the regulated entities so that they will not have toCosts to the Regulated Entities 
satisfy conflicting sets of CRA regulations. To the extent possible, it willThe Banking Department expects that because every New York State-
also enable them to be examined concurrently by the State and federalchartered bank must comply with both the State and federal CRA laws and
regulator for CRA purposes, thereby eliminating the regulatory burden ofregulations, and the rule primarily seeks amendments to the State’s CRA
non-concurrent CRA examinations. In the past, preventing regulated insti-regulation to create compatibility with the federal CRA regulations, there
tutions from having to satisfy two different sets of CRA regulations haswill be no additional costs to the regulated entities due to the amendments
reduced their CRA regulatory burden. For that reason, it is expected thatto Part 76.
the current amendments will have a similar effect.It is expected that the changes in Part 76, overall, will result in cost-

Do not propose the rule –  If this alternative were considered, regulatedsavings to the regulated entities. Specifically, because the amendments to
entities would be faced with CRA compliance requirements under thePart 76 primarily create compatibility with the federal CRA regulations,
State and federal regulations that would be substantially different. TheNew York State-chartered banks that are subject to both the State and
regulated entities also would be required to submit to non-concurrent CRAfederal CRA laws and regulations will not incur the additional costs that
examinations by the State and federal regulators. As explained in thewould likely result if the regulated entities were required to satisfy two
Needs and Benefits section, this approach was not considered because theconflicting sets of CRA regulations. The estimated savings to the regulated
Banking Department believes that it is unnecessary to increase the regula-entities in this regard can not be quantified by the Banking Department
tory burden placed on State-chartered banks by having them comply withbecause there are a number of factors affecting a bank’s CRA compliance
conflicting sets of CRA regulations and subjecting them to non-concurrentcosts, including the institution’s asset size, the scope and type of its CRA
CRA examinations.programs, and the personnel involved in administering the programs and

9. Federal standards:compliance with CRA.
Federal CRA regulations recently adopted by the Federal AgenciesAdditionally, because the rule establishes a CRA examination schedule

become effective on September 1, 2005. The rule amends the State CRAfor State-chartered banks that will be more closely aligned, to the extent
regulation to make it compatible with the federal CRA regulations.feasible, with the CRA examination schedule of the bank’s federal regula-

10. Compliance schedule:tor, eliminating the regulatory burden of non-concurrent examinations,
Compliance with the rule is required upon its becoming effective.when possible, in this area will eliminate additional costs to the regulated

Regulatory Flexibility Analysisentities for CRA examinations. The Banking Department is unable to
estimate the savings to the regulated entities in this respect because the The rule makes amendments to Part 76, the State’s CRA regulation,
costs to an institution for an on-site CRA examination can vary greatly primarily to make it compatible with the recently amended federal CRA
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regulations, which become effective September 1, 2005. All New York conflicting sets of CRA regulations, thus substantially reducing their regu-
State-chartered banks must comply with both the State and federal CRA latory burden.
laws and regulations. As is more fully described in the Regulatory Impact Statement, the rule

contains amendments to Part 76 to make various changes with respect toEffect of the rule:
the ways in which certain bank’s CRA performance is assessed to make theWith respect to asset size of the State-chartered banks, the rule specifi-
State CRA rules compatible with the recently adopted amendments to thecally includes amendments to Part 76 similar to the changes recently
federal CRA regulation. Furthermore, amendments to Part 76 establish aadopted in the federal CRA regulations, that reduce the regulatory burden
CRA examination schedule for State-chartered banks that will be moreimposed on banks with an asset size between $ 250 million and $ 1 billion
closely aligned, to the extent feasible, with the CRA examination schedule(referred to as “intermediate small banking institutions”), without regard to
of the bank’s federal regulator. Additionally, amendments to Part 76 seekholding company affiliation. These amendments exempt intermediate
to clarify certain provisions of the existing State CRA regulation to assistsmall banking institutions from CRA loan data collection and reporting
the regulated entities whose CRA performance is being assessed. Finally,requirements. Also, the intermediate small banking institutions will not be
there are certain amendments to Part 76 in the form of corrections andsubject to the lending, investment, and service CRA performance tests.
updates that make current references to the location of the New York CityInstead, their CRA performance will be evaluated under the small bank
office of the Department, re-number sections of the rule as needed, removelending test combined with a flexible new community development CRA
redundant terminology, insert proper cross-referencing and correct typo-performance test. This has the effect of reducing regulatory burden on
graphical errors.institutions that fall within this category because they are relieved from

Accordingly, based on the nature and purpose of the rule, it will havetheir obligation to collect and report information about small business,
no impact on jobs in New York State.small farm, and community development loans.

The implementation of a new community development test for the REGULATORY IMPACT STATEMENT,intermediate small banking institutions will provide a more appropriate
REGULATORY FLEXIBILITYframework for assessing community reinvestment performance by these

banks. The number and amount of community development loans, the ANALYSIS, RURAL AREA
number of qualified investments, and the provision of community develop- FLEXIBILITY ANALYSIS AND/ORment services by an intermediate small bank, and the bank’s responsive-

JOB IMPACT STATEMENTness through such activities to community development lending, invest-
ment, and service needs is evaluated in the context of the individual bank’s

Overdraft Protection Fee Disclosurecapacities, business strategy, the bank’s assessment area(s), and the num-
I.D. No. BNK-08-06-00007-Eber and types of opportunities for community development activities.

Accordingly, because the performance standards for the intermediate small This regulatory impact statement, regulatory flexibility analysis, rural
banking institutions will have the effect of reducing regulatory burden on area flexibility analysis and/or job impact statement pertain(s) to a
these institutions, it is apparent that the amendments will not impose any notice of emergency rule making, I.D. No. BNK-08-06-00007-E, printed
appreciable or substantial adverse impact on State-chartered banks li- in the State Register on February 22, 2006.
censed under New York Law. Regulatory Impact Statement

The rule affects State-chartered banks. It will have no effect on local 1. Statutory Authority. Sections 14-g and 14-h of the Banking Law
governments because there are no local governments that are State- authorize the Banking Board to adopt a rule or regulation permitting,
chartered banks. respectively, banks and trust companies, and savings banks and savings

and loan associations (hereafter “banking institutions”), to exercise theRural Area Flexibility Analysis
same rights and powers and engage in the same activities as, respectively,A Rural Area Flexibility analysis is not submitted because the rule does
national banks and federal savings associations on substantively the samenot result in any hardship to a regulated party in a rural area. As is more
terms and conditions, to the extent that the Banking Law or other state lawfully described in the Regulatory Impact Statement, the rule contains
does not so authorize such rights, powers and activities for such bankingamendments to Part 76 to make various changes with respect to the ways in
institutions. However, sections 14-g and 14-h also authorize the Bankingwhich the CRA performance is assessed for banks with a certain asset size
Board, in authorizing such rights, powers and activities, to impose by ruleto make the State CRA rules compatible with the recently adopted amend-
or regulation conditions or limitations in addition to those that imposedments to the federal CRA regulation. The amendments to Part 76 also
pursuant to federal law to the extent the Board determines necessary orestablish a CRA examination schedule for State-chartered banks that will
appropriate.be more closely aligned, to the extent feasible, with the CRA examination

2. Legislative Objectives. The Legislature intended that sections 14-gschedule of the bank’s federal regulator. Additionally, amendments to Part
and 14-h of the Banking Law allow State-chartered banking institutions,76 seek to clarify certain provisions of the existing State CRA regulation to
by Banking Board adoption of rules and regulation, to exercise the sameassist the regulated entities whose CRA performance is being assessed.
rights and powers, and engage in the same activities as federally charteredFinally, there are certain amendments to Part 76 in the form of corrections
banking institutions without requiring that the Legislature enact additionaland updates that make current references to the location of the New York
amendments to the Banking Law. Presumably, if other provisions of theCity office of the Department, re-number sections of the rule as needed,
Banking Law or other state law did not empower State chartered bankingremove redundant terminology, insert proper cross-referencing and correct
institutions to do the same things or to the same extent as federallytypographical errors.
chartered banking institutions, or even conflicted with the authorizations

Consequently, there is nothing about the character and nature of the granted federally chartered banking institutions to do so, sections 14-g and
rule that would make it difficult for, or prevent State-chartered banks from 14-h were intended to permit the Banking Board by rule or regulation to
complying with the rule based on a particular office location. Accordingly, enable State chartered banking institutions to so operate in the same
it is unlikely that the rule would cause regulated parties to seek flexibility fashion as federally chartered institutions.
with respect to any part, or parts thereof, even if the regulated parties were 3. Needs and Benefits. In order that the account disclosures and re-
located in a designated rural area as defined in New York State Executive quired information therein addressed by the federal Guidances on Over-
Law Section 481(7). draft Protection Programs (Joint Guidance on Overdraft Protection Pro-
Job Impact Statement grams, 70 Federal Register 9127 (February 23, 2005), and Guidance on

The purpose of CRA is to encourage banking institutions to help meet Overdraft Protection Programs, 70 Federal Register 8428 (February 18,
the credit needs of their local communities, including low and moderate 2005) and the federal regulations pertaining to the Truth in Savings Act
income neighborhoods, consistent with safe and sound operations. Every (Regulation DD, 12 CFR Part 230)) be clearly set forth to customers and
New York-State chartered bank must comply with both the State and accountholders, the emergency rule requires State chartered banking insti-
federal CRA laws and regulations and is examined by State and federal tutions to provide a separate disclosure regarding any bounce protection
regulators with respect to CRA. Recent amendments to the federal CRA that will apply to a new or existing account, beyond the one-time fee
regulation that apply to federal as well as State-chartered banks were previously permitted by the Department’s regulations. The information
adopted and will become effective September 1, 2005. Accordingly, the contained in the disclosure will need to conform to the standards specified
amendments to Part 76, the State’s CRA regulations, are intended prima- by the federal Guidances and the TISA regulations. The purpose of this
rily to create compatibility with the federal CRA regulation so that banks requirement is to ensure that particulars of bounce protection are not solely
chartered under the New York Banking Law will not have to satisfy described within an account agreement’s terms and conditions or a peri-
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odic statement, though banking institutions presumably will continue to tion, advised during the discussion of the proposed emergency rule, that it
also set forth those particulars in the account agreements. Bounce protec- poses no compliance problems for banking institutions. 
tion programs may cause consumers to incur significant costs if the bounce Rural Area Flexibility Analysis A rural area flexibility analysis is not
protection feature is used extensively. The information contained in the submitted with this rule making. The emergency rule will affect only
required notice that is the subject of this rule making may well be over- banking institutions and such institutions in rural areas will not be held to
looked by customers due to scope of other information contained in the any standards that differ from the standards applicable to banking institu-
account agreement and the statement, if it is not disclosed through a tions elsewhere in the state. Further, the regulatory requirement will not
separate format. impose any adverse technological or economic burden upon such institu-

4. Costs. There will be additional cost imposed on banking institutions tions. Presumably, the rule will benefit consumers located in rural areas,
by the giving of the separate notice, but the industry has indicated to the who are accountholders of banking institutions, by helping to ensure the
Department it does not object to the requirement. accountholders are aware when bounce protection may be applied to their

accounts, and thereby causes them to be knowledgeable of both the bene-5. Local Government Mandates. None. 
fits and costs of such programs.6. Paperwork. This requirement will increase paperwork for banking

institutions but this cannot be avoided as it is the objective of the rule Job Impact Statement A job impact statement is not submitted with this
making. rule making. The emergency rule will not affect adversely employment

opportunities in banking institutions and will have no adverse effect upon7. Duplication. The information contained in the required notice will be
other businesses. It is expected that the emergency rule will neither in-identical to the information contained in the account agreement’s terms
crease nor decrease job opportunities and employment in all areas of theand conditions, or would otherwise be disclosed in a periodic account
state.statement if the bounce protection program were applied to the account

after it was opened.
8. Alternatives. There are no alternatives if the objective of the rule is to

require a separate distinct and clear notice. Presumably, if banking institu-
tions apply the product to accounts after being opened, they will not also
disclose such information in the periodic account statements.

9. Federal Standards. The content of the disclosures and the require- Department of Civil Service
ments of when such disclosures must be given are specified in the federal
Guidances and Regulation DD, as cited above, and apply to all insured
accounts.

NOTICE OF ADOPTION10. Compliance schedule. Banking institutions must commence giving
such notices not later than 90 days following the publication date of the

Jurisdictional Classificationrule. Thereafter, pursuant to Regulation DD, banking institutions will need
to give the notice when an account is initially opened and 30 days prior to I.D. No. CVS-36-05-00009-A
applying a bounce protection program to an existing account. If the fees Filing No. 242
related to such program change following this required notice as they apply Filing date: Feb. 24, 2006
to existing accounts, then Regulation DD requires that notice be given 30 Effective date: March 15, 2006
days prior the fees becoming effective, though such notice need not be a

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-separate notice. 
cedure Act, NOTICE is hereby given of the following action:Regulatory Flexibility Analysis
Action taken: Amendment of the Rules for the Classified Service in1. Effect of rule: The emergency rule will require State-chartered
Appendix 2 of Title 4 NYCRR.banking institutions to provide a separate disclosure if a customer’s bank

account will be subject to bounce protection charges which go beyond the Statutory authority: Civil Service Law, section 6(1)
one-time fee previously permitted by the Department’s regulations. This Subject: Jurisdictional classification.
notice must be given either at the time the account is opened if bounce Purpose: To classify positions in the non-competitive class in the Insur-
protection is one of the features of the account or if and when applied to an ance Department.
account after it has been opened. The content of such notice is prescribed

Text was published in the notice of proposed rule making, I.D. No.pursuant to federal Guidances related to overdraft protection programs and
CVS-36-05-00009-P, Issue of September 7, 2005.federal Regulation DD, Truth in Savings, which applies to all deposit
Final rule compared with proposed rule: No changes.accounts. The information disclosed by banking institutions, absent the
Text of rule may be obtained from: Shirley LaPlante, Department ofemergency rule, would be made either in the account agreement’s terms
Civil Service, State Campus, Albany, NY 12239, (518) 457-6203, e-mail:and conditions when the account is opened, or in a periodic statement of
Shirley.laplante@cs.state.ny.usaccount transactions if bounce protection were added as a feature of the

account thereafter. Assessment of Public Comment
2. Compliance requirements: Banking institutions must provide such The agency received no public comment.

notice within 90 days after the effective date of this rule to accounts that
have a bounce protection feature presently, to new accounts opened there- NOTICE OF ADOPTION
after that have a bounce protection feature, or to existing accounts to which
bounce protection is applied after such ninety day period. Jurisdictional Classification

3. Professional services: Banking institutions will not need additional I.D. No. CVS-49-05-00006-A
professional services in order to execute this requirement. Filing No. 245

4. Compliance costs: There will additional costs associated with pro- Filing date: Feb. 24, 2006
viding a separate disclosure notice, but such costs should be minimal for all Effective date: March 15, 2006
institutions.

5. Economic and technological feasibility: There are no economic or PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
technological feasibility issues posed by this rule-making or the resulting cedure Act, NOTICE is hereby given of the following action:
regulatory requirement. Action taken: Amendment of the Rules for the Classified Service in

6. Minimizing adverse economic impact: This rule is the sole provision Appendix 1 of Title 4 NYCRR.
imposed by the Banking Board that goes beyond the federal regulatory Statutory authority: Civil Service Law, section 6(1)
requirements and standards that otherwise pertain to the bounce protection Subject: Jurisdictional classification.programs banking institutions provide to account holders.

Purpose: To delete a position from and classify a position in the exempt7. Small business participation and local government participation: No
class in the Department of Health.local government participation was necessary as the rule has no effect upon
Text was published in the notice of proposed rule making, I.D. No.local governments. The banking industry trade associations were advised
CVS-49-05-00006-P, Issue of December 7, 2005.of the rule requirement prior to adoption by the Banking Board and did not

object. A member of the Board, who is a CEO of a small banking institu- Final rule compared with proposed rule: No changes.
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Text of rule may be obtained from: Shirley LaPlante, Department of Final rule compared with proposed rule: No changes.
Civil Service, State Campus, Albany, NY 12239, (518) 457-6203, e-mail: Text of rule may be obtained from: Shirley LaPlante, Department of
Shirley.laplante@cs.state.ny.us Civil Service, State Campus, Albany, NY 12239, (518) 457-6203, e-mail:
Assessment of Public Comment Shirley.laplante@cs.state.ny.us
The agency received no public comment. Assessment of Public Comment

The agency received no public comment.
NOTICE OF ADOPTION

NOTICE OF ADOPTION
Jurisdictional Classification

Jurisdictional ClassificationI.D. No. CVS-49-05-00007-A
Filing No. 244 I.D. No. CVS-49-05-00010-A
Filing date: Feb. 24, 2006 Filing No. 249
Effective date: March 15, 2006 Filing date: Feb. 24, 2006

Effective date: March 15, 2006PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action: PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
Action taken: Amendment of the Rules for the Classified Service in cedure Act, NOTICE is hereby given of the following action:
Appendix 2 of Title 4 NYCRR. Action taken: Amendment of the Rules for the Classified Service in
Statutory authority: Civil Service Law, section 6(1) Appendix 2 of Title 4 NYCRR.
Subject: Jurisdictional classification. Statutory authority: Civil Service Law, section 6(1)
Purpose: To classify a position in the non-competitive class in the De- Subject: Jurisdictional classification.
partment of Health. Purpose: To classify a position in the non-competitive class in the State
Text was published in the notice of proposed rule making, I.D. No. University of New York.
CVS-49-05-00007-P, Issue of December 7, 2005. Text was published in the notice of proposed rule making, I.D. No.
Final rule compared with proposed rule: No changes. CVS-49-05-00010-P, Issue of December 7, 2005.
Text of rule may be obtained from: Shirley LaPlante, Department of Final rule compared with proposed rule: No changes.
Civil Service, State Campus, Albany, NY 12239, (518) 457-6203, e-mail: Text of rule may be obtained from: Shirley LaPlante, Department of
Shirley.laplante@cs.state.ny.us Civil Service, State Campus, Albany, NY 12239, (518) 457-6203, e-mail:
Assessment of Public Comment Shirley.laplante@cs.state.ny.us
The agency received no public comment. Assessment of Public Comment

The agency received no public comment.NOTICE OF ADOPTION
NOTICE OF ADOPTIONJurisdictional Classification

I.D. No. CVS-49-05-00008-A Jurisdictional Classification
Filing No. 246

I.D. No. CVS-49-05-00011-AFiling date: Feb. 24, 2006
Filing No. 243Effective date: March 15, 2006
Filing date: Feb. 24, 2006
Effective date: March 15, 2006PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-

cedure Act, NOTICE is hereby given of the following action:
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-Action taken: Amendment of the Rules for the Classified Service in
cedure Act, NOTICE is hereby given of the following action:Appendix 2 of Title 4 NYCRR.
Action taken: Amendment of the Rules for the Classified Service inStatutory authority: Civil Service Law, section 6(1)
Appendix 2 of Title 4 NYCRR.Subject: Jurisdictional classification.
Statutory authority: Civil Service Law, section 6(1)Purpose: To classify positions in the non-competitive class in the Depart-
Subject: Jurisdictional classification.ment of Health.
Purpose: To delete positions from and classify a position in the non-Text was published in the notice of proposed rule making, I.D. No.
competitive class in the Department of Correctional Services.CVS-49-05-00008-P, Issue of December 7, 2005.
Text was published in the notice of proposed rule making, I.D. No.Final rule compared with proposed rule: No changes.
CVS-49-05-00011-P, Issue of December 7, 2005.Text of rule may be obtained from: Shirley LaPlante, Department of
Final rule compared with proposed rule: No changes.Civil Service, State Campus, Albany, NY 12239, (518) 457-6203, e-mail:
Text of rule may be obtained from: Shirley LaPlante, Department ofShirley.laplante@cs.state.ny.us
Civil Service, State Campus, Albany, NY 12239, (518) 457-6203, e-mail:Assessment of Public Comment
Shirley.laplante@cs.state.ny.usThe agency received no public comment.
Assessment of Public Comment
The agency received no public comment.NOTICE OF ADOPTION

Jurisdictional Classification NOTICE OF ADOPTION
I.D. No. CVS-49-05-00009-A

Jurisdictional ClassificationFiling No. 248
I.D. No. CVS-49-05-00012-AFiling date: Feb. 24, 2006
Filing No. 247Effective date: March 15, 2006
Filing date: Feb. 24, 2006

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- Effective date: March 15, 2006
cedure Act, NOTICE is hereby given of the following action:

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-Action taken: Amendment of the Rules for the Classified Service in
cedure Act, NOTICE is hereby given of the following action:Appendix 2 of Title 4 NYCRR.
Action taken: Amendment of the Rules for the Classified Service inStatutory authority: Civil Service Law, section 6(1)
Appendix 1 and Appendix 2 of Title 4 NYCRR.Subject: Jurisdictional classification.
Statutory authority: Civil Service Law, section 6(1)Purpose: To classify positions in the non-competitive class in the Execu-
Subject: Jurisdictional classification.tive Department.

Text was published in the notice of proposed rule making, I.D. No. Purpose: To delete positions from the exempt and non-competitive clas-
CVS-49-05-00009-P, Issue of December 7, 2005. ses in the Department of Health and Department of Family Assistance.
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Text was published in the notice of proposed rule making, I.D. No. custody. The proposed amendment gives definition to the “special precau-
CVS-49-05-00012-P, Issue of December 7, 2005. tions” which superintendents have been authorized to impose on visits for

persons in special housing units as they endeavor to ensure safety, securityFinal rule compared with proposed rule: No changes.
and good order. The new text makes it explicit that among any precautionsText of rule may be obtained from: Shirley LaPlante, Department of
deemed necessary by a superintendent, a superintendent has authority toCivil Service, State Campus, Albany, NY 12239, (518) 457-6203, e-mail:
restrict such an inmate to a venue in which the parties are physicallyShirley.laplante@cs.state.ny.us
separated from each other with all visitors (noncontact visiting), to restrictAssessment of Public Comment
such an inmate to noncontact visiting with a specified visitor or visitors, orThe agency received no public comment.
to deny such an inmate permission to visit a specified visitor or visitors.

This amendment gives visitors and inmates specific notice that a super-
intendent has authority to respond to any threat to safety, security and good
order by limiting the visiting privileges for an inmate in special housing by
imposing special precautions which may include denial of the visit or
restriction to noncontact visiting in a particular case.Department of Correctional This amendment reaffirms the department’s commitment to safety,
security and good order within special housing units and in correctionalServices
facility visiting rooms during visits with inmates confined in special hous-
ing units or serving a penalty of confinement.

Costs:
PROPOSED RULE MAKING a. To State government: None.

b. To local governments: None. The proposed amendment does notNO HEARING(S) SCHEDULED
apply to local governments.

Visiting in Special Housing Units c. Costs to private regulated parties: None. The proposed amendment
does not apply to private regulated parties.I.D. No. COR-11-06-00008-P

d. Costs to the regulating agency for implementation and continued
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- administration of the rule:
cedure Act, NOTICE is hereby given of the following proposed rule: (i) Initial expenses: None.
Proposed action: Amendment of section 302.2(i)(1)(ii) of Title 7 (ii) Annual cost: None.
NYCRR. Paperwork:
Statutory authority: Correction Law, sections 112, 137(2) and 146 a. New reporting or application forms: None.

b. Additions to existing reporting or application forms: None.Subject: Visiting in special housing units.
c. New or addition recordkeeping that will be required of the regulatedPurpose: To clarify special precautions for visiting in special housing

party to comply with the rule or prove compliance with the rule: None.units.
Local Government Mandates:Text of proposed rule: Subparagraph (ii) of paragraph (1) of subdivision
There are no new mandates imposed upon local governments by this(i) of section 302.2 of Title 7, NYCRR is hereby amended as follows:

proposal. The proposed amendment does not apply to local governments.(ii) Visits for persons in special housing units shall be in accor-
Duplication:dance with any special precautions deemed necessary or appropriate by the
This proposed amendment does not duplicate any existing State orsuperintendent of the facility[,]. Such special precautions may include, but

Federal requirement.are not limited to, restriction to noncontact visiting for all visits or with a
specified visitor or visitors; denial of visiting with a specified visitor or Alternatives:
visitors; or other special precautions to maintain the safety, security or The alternative of leaving the existing language in place was consid-
good order of the department or its correctional facilities. However, [but] ered inadequate because it did not give visitors and inmates specific notice
no employee shall be permitted to monitor the content of conversation that a superintendent has authority to respond to any threat to safety,
between an inmate and his legal or spiritual advisor. security and good order by limiting the visiting privileges for an inmate in

special housing by imposing special precautions which may include denialText of proposed rule and any required statements and analyses may
of the visit or restriction to noncontact visiting in a particular case.be obtained from: Anthony J. Annucci, Deputy Commissioner and

Federal Standards:Counsel, Department of Correctional Services, Bldg. 2, State Campus,
Albany, NY 12226-2050, (518) 457-4951 There are no minimum standards of the Federal government for this or

a similar subject area, however, it its 2003 decision Overton V. Bazzetta,Data, views or arguments may be submitted to: Same as above.
539 U. S. 982, the United States Supreme Court upheld the constitutionalPublic comment will be received until: 45 days after publication of this
validity of prison regulations limiting visitation in response to securitynotice.
problems including substance abuse by inmates. The rule is intended toRegulatory Impact Statement
enhance the safety, security and control of correctional facilities and toStatutory Authority:
maintain order therein, and thus is consistent with Federal judicial prece-Section 112 of the Correction Law assigns to the commissioner of
dent.correction the powers and duties of management and control of correc-

Compliance Schedule:tional facilities and inmates, and the responsibility to make rules and
The Department of Correctional Services is expected to achieve com-regulations for the government and discipline of correctional facilities.

pliance with the proposed rule immediately.Section 137(2) of the Correction Law authorizes the commissioner of
Regulatory Flexibility Analysiscorrection to provide for such measures as he may deem necessary or
A regulatory flexibility analysis is not required for this proposal since itappropriate for the safety, security and control of correctional facilities and
will not impose any adverse economic impact or reporting, recordkeepingthe maintenance of order therein. Section 146 of the Correction Law
or other compliance requirements on small businesses or local govern-empowers the commissioner of correction to prescribe rules and regula-
ments. This merely gives visitors and inmates specific notice that a super-tions governing visitation and the entrance into a correctional facility.
intendent has authority to respond to any threat to safety, security and goodLegislative Objective:
order that arises in conjunction with a visit for an inmate in special housingBy vesting the commissioner with this rule making authority, the
by imposing special precautions which may include denial of the visit orlegislature intended that the commissioner adopt regulations to vest the
restriction to noncontact visiting in a particular case.superintendent of a correctional facility with authority to impose precau-
Rural Area Flexibility Analysistions deemed necessary to ensure safe and secure operation of the correc-

tional facility, including safe and secure visitation with inmates confined in A rural area flexibility analysis is not required for this proposal since it will
special housing units or serving a penalty of confinement. not impose any adverse economic impact or reporting, recordkeeping or

Needs and Benefits: other compliance requirements on rural areas. This proposal merely gives
The existing regulation has been used by superintendents to address visitors and inmates specific notice that a superintendent has authority to

significant threats to safety and security, including but not limited to the respond to any threat to safety, security and good order that arises in
prevention of introduction of contraband, violent conduct, and escape from conjunction with a visit for an inmate in special housing by imposing
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special precautions which may include denial of the visit or restriction to Regulations specifies the requirements related to the establishment of an
noncontact visiting in a particular case. audit committee, the duties and responsibilities of an audit committee and

specifies its role as advisory. Job Impact Statement
A job impact statement is not submitted because this proposed rule will Education Law section 2116(a) requires that most districts obtain an
have no adverse impact on jobs or employment opportunities. This propo- annual audit of their records by an independent certified public accountant
sal merely gives visitors and inmates specific notice that a superintendent or an independent public accountant. Chapter 263 of the Laws of 2005
has authority to respond to any threat to safety, security and good order that amended Education Law section 2116-a(3) to require school districts, on
arises in conjunction with a visit for an inmate in special housing by or after July 1, 2005, to utilize a competitive request for proposal process
imposing special precautions which may include denial of the visit or when contracting for their annual audit, and to prepare a corrective action
restriction to noncontact visiting in a particular case. plan in response to certain findings. Consistent with the statute, proposed

section 170.12(e) establishes criteria relating to the annual audit, the re-
quest for proposal process, and the corrective action plan.

The effective dates for the respective requirements of Chapter 263 of
the Laws of 2005 vary. The provisions regarding training in fiscal account-
ability require board members elected or appointed for a term beginning on
or after July 1, 2005, to complete such training within the first year of hisEducation Department
or her term (i.e. June 30, 2006). Emergency action to adopt the proposed
rule is necessary so that the Commissioner may timely approve providers
and curriculums so that board members may complete their training by theEMERGENCY/PROPOSED statutory deadline. The provisions relating to internal audit function re-

RULE MAKING quire school districts and BOCES to establish an internal audit function no
later than July 1, 2006, with the internal audit function to be in operation noNO HEARING(S) SCHEDULED
later than December 31, 2006. Emergency action to adopt criteria relating
to the internal audit function will ensure sufficient time for school districtsSchool District Financial Accountability
and BOCES to establish and operate their internal audit functions by theI.D. No. EDU-11-06-00017-EP
statutory deadline. The provisions relating to audit committees require theFiling No. 254
establishment of the committees no later than January 1, 2006. EmergencyFiling date: Feb. 28, 2006
action is necessary to immediately conform the Commissioner’s Regula-Effective date: Feb. 28, 2006
tions to the statute and establish requirements relating to the duties, respon-
sibilities and conduct of audit committees. In addition, the provisionsPURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
relating to the request for proposal process require the process be utilizedcedure Act, NOTICE is hereby given of the following action:
when contracting for the annual audit on or after July 1, 2005 and theAction taken: Amendment of sections 170.12, 170.2 and 170.3 of Title 8
provisions relating to claims auditor generally became effective July 19,NYCRR.
2005. Emergency action is necessary to immediately conform the Com-Statutory authority: Education Law, sections 207 (not subdivided), 215
missioner’s Regulations to these statutory requirements. (not subdivided), 305(1) and (2), 1604(35), 1709(20-a), 1711(2)(e),

Because the Board of Regents meets at fixed intervals, the earliest the1950(4)(k), 2102-a(1) through (4), 2116-a(3), 2116-b(1) through (7),
proposed rule could be presented for regular adoption, after publication in2116-c(1) through (9), 2117(1), 2503(5), 2508(5), 2509(4), 2523(2),
the State Register and expiration of the 45-day public comment period, is2524(1), 2525(1) and (2), 2526(1), (1-a) and (2), 2527 (not subdivided),
the May 22-23, 2006 Regents meeting. Pursuant to the State Administra-2554(2-a), 2562(2), 2566(6), 2573(4), 2576(1)(a), 2580(2) and 3713(1)
tive Procedure Act, the earliest effective date of the rule would be June 14,and (2), and L. 2005, ch. 263
2006, the date a Notice of Adoption would be published in the StateFinding of necessity for emergency rule: Preservation of general wel-
Register. fare.

Emergency action to adopt the proposed rule is necessary to ensure theSpecific reasons underlying the finding of necessity: The proposed rule
timely implementation of Chapter 263 of the Laws of 2005 by immediatelyis needed to conform the Commissioner’s Regulations to Chapter 263 of
establishing requirements relating to school district financial accountabil-the Laws of 2005. 
ity, including criteria for the approval of training providers, the conduct ofEducation Law section 2102-a, as added by Chapter 263 of the Laws of
the internal audit function, the qualifications and duties relating to the2005, requires every trustee or member of a board of education of a school
appointment of a claims auditor, the establishment, duties and responsibili-district or a board of cooperative educational services (BOCES), elected or
ties of an audit committee, and the conduct of the annual audit, including aappointed for a term beginning on or after July 1, 2005, to complete, within
request for proposal process and corrective action plans. the first year of his or her term, a minimum of six hours of training on the

It is anticipated that the proposed rule will be presented to the Board offinancial oversight, accountability, and fiduciary responsibilities of a
Regents for adoption as a permanent rule at the May 2006 meeting of theboard member. The statute further requires the Commissioner of Educa-
Board of Regents, which is the first scheduled meeting after expiration oftion to approve all providers and curriculums of such training. Consistent
the 45-day public comment period mandated by the State Administrativewith the statute, proposed section 170.12(a) establishes criteria for the
Procedure Act.training and the Commissioner’s approval of training providers. 

Chapter 263 of the Laws of 2005 added Education Law sections 2116-b Subject: School district financial accountability.
and 2116-c, and amended Education Law section 1950(4)(k), to require Purpose: To implement chapter 263 of the Laws of 2005 by establishing
school districts and BOCES to establish an internal audit function no later criteria for claims auditor, financial training for school district officers,
than July 1, 2006, with the internal audit function to be in operation no later internal audit function, request for proposals (RFP) process for contracting
than December 31, 2006, pursuant to regulations promulgated by the for annual audit, audit committees and annual audits.
Commissioner in consultation with the Comptroller. Consistent with the

Substance of emergency/proposed rule (Full text is posted at thestatute, proposed section 170.12(b) establishes criteria for the conduct of
following State website: emsc.nysed.gov/mgtserv): The State Educa-the internal audit function. 
tion Department proposes to add a new section 170.12 and amend sectionsChapter 263 of the Laws of 2005 added a new subdivision 35 to
170.2 and 170.3 of the Regulations of the Commissioner of Education,Education Law section 1604, and amended Education Law sections
effective February 28, 2006. The following is a summary of the provisions1709(20-a), 1711(2)(e), 1950(4)(k), 2503(5). 2508(5), 2509(4), 2523(2),
of the proposed rule.2524(1), 2525, 2526, 2527, 2554(2-a), 2562(2), 2566(6), 2573(4), 2576(1),

Section 170.12(a) requires every trustee or member of a board ofand 2580(2) to provide for the discretionary appointment by school dis-
education of a school district or a board of cooperative educational servicestricts and BOCES of a claims auditor. Consistent with the statute, proposed
(BOCES), elected or appointed for a term beginning on or after July 1,section 170.12(c) specifies the qualifications for the position, duties, and
2005, to complete, within the first year of his or her term, a minimum of sixthe individual or organizations that can be appointed as claims auditor.
hours of training on the financial oversight, accountability, and fiduciaryChapter 263 of the Laws of 2005 added Education Law section 2116-c
responsibilities of a board member. to require school districts to establish, no later than January 1, 2006, an

audit committee pursuant to regulations promulgated by the Commis- Section 170.12(a)(1) states that the training may be provided by the
sioner. Consistent with the statute, proposed section 170.12(d) of the State Education Department, the Office of the State Comptroller, or other
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provider approved by the Commissioner of Education. The section also provisions regarding its purpose, mission, duties, responsibilities and
provides information on the approval process for the trainers. membership requirements. 

Section 170.12(d)(3) provides exemptions from the audit committeeSection 170.12(a)(2) requires that the provider of the training supply
requirement for school districts employing fewer than eight teachers, andeach participant who successfully completes all or part of the required six
the city school district of the city of New York, provided that the Chancel-hours of training with a certificate of completion, as appropriate. The
lor of such school district shall annually certify to the Commissioner thatsection also requires that each trustee or board member file the certificate
such district has a process for review by an audit committee of the district’swith the district clerk.
annual audit that meets or exceeds the requirements of this subdivision.Section 170.12(a)(3) sets forth applicability provisions for the training

Section 170.12(e)(1) specifies that each school district, except thoserequirement, and specifies that upon completion of the training require-
employing fewer than eight teachers, and each BOCES shall obtain anments, no trustee or board member shall be required to repeat such train-
annual audit of its records by an independent certified public accountant oring. 
an independent public accountant. Section 170.12(b) requires school districts and BOCES to establish an

Section 170.12(e)(2) requires that the independent accountant shallinternal audit function no later than July 1, 2006, with the internal audit
present the report of the annual audit to the trustees or board of educationfunction to be in operation no later than December 31, 2006. 
and provide a copy of the audit to each trustee or board member. TheSection 170.12(b)(1) specifies the minimum requirements for the inter-
trustees or boardof education shall adopt a resolution accepting the auditnal audit function including an initial risk assessment of district operations,
report and shall file a copy of the resolution with the Commissioner. Aan annual review and update of such risk assessment, annual testing and
school district or BOCES shall file with the Commissioner its audit reportevaluation of one or more areas, and preparation of reports, which analyze
for a specific school year by October 30thst of the following school year;significant risk assessment findings, recommend changes for strengthening
provided that the city school districts of the cities of Buffalo, Rochester,controls and reducing identified risks, and specify timeframes for imple-
Syracuse and Yonkers, and the city school district of the city of New Yorkmentation of such recommendations.
and community districts of such city school district, shall file their auditSection 170.12(b)(2) establishes criteria for the conduct of the internal
reports with the Commissioner by January 1st of such following schoolaudit function, including that personnel or entities conducting internal
year.audits, reviews, or risk assessments shall follow generally accepted audit-

Section 170.12(e)(3) requires that on or after July 1, 2005, all schooling standards, and shall be independent of district or BOCES business
districts, except the city school district of the city of New York, and eachoperations; and have the requisite knowledge and skills to complete the
BOCES shall utilize a competitive request for proposal process whenwork. This section also states a district or BOCES may use its employees,
contracting for its annual audit. In addition, on or after July 1, 2005, nointer-municipal cooperative agreements, shared services to the extent au-
audit engagement shall be for a term longer than five consecutive years.thorized by Education Law section 1950, or independent contractors to

Section 170.12(e)(4) states that within ninety days of receipt of an auditfulfill the internal audit function, provided that personnel or entities per-
report or management letter, each school district superintendent andforming the function meet professional auditing standards for indepen-
BOCES district superintendent shall prepare a corrective action plan, ap-dence between the auditor and the district.
proved by the board, in response to any findings contained in the annualSection 170.12(b)(3) provides exemptions from the internal audit func-
external audit report or management letter, a final audit report issued by thetion requirements for districts employing fewer than eight teachers, dis-
district’s internal auditor, a final audit report issued by the State Comptrol-tricts with actual general fund expenditures totaling less than five million
ler, a final audit report issued by the State Education Department, or a finaldollars in the previous school year, and districts with actual enrollment of
audit report issued by the United States or an office, agency or departmentless than three hundred students in the previous school year. Any school
thereof. Each school district and BOCES shall file its corrective actiondistrict claiming an exemption shall annually certify to the Commissioner
plan with the State Education Department.that it meets the requirements set forth in this paragraph.

Section 170.2(d) is amended to clarify that the requirement regardingSection 170.12(c) specifies criteria relating to the establishment of the
the filing of an official undertaking applies to the claims auditor.office of claims auditor and the appointment of a claims auditor.

Section 170.2(r) is amended to delete requirements relating to the filingSection 170.12(c)(1) specifies the qualifications of the position and
of a school district’s annual audit that have been superceded by the newspecifically prohibits certain individuals from the position. It further clari-
section 170.12(e).fies that the claims auditor does not have to be a resident of the district. 

Section 170.3(a) is amended to delete requirements relating to theSection 170.12(c)(2) specifies that the claims auditor shall report di-
filing of a BOCES’ annual audit that have been superceded by the newrectly to the trustees or board on the result of the audits of claims, and shall
section 170.12(e).report, as determined by the trustees or board of education, to the clerk of
This notice is intended  to serve as both a notice of emergency adoptionthe school district or board of education or to the superintendent of schools,
and a notice of proposed rule making. The emergency rule will expire Mayfor administrative matters.
28, 2006.Section 170.12(c)(3) permits the delegation of the auditing of claims to
Text of rule and any required statements and analyses may bean individual through the use of a school district or BOCES employee who
obtained from: Anne Marie Koschnick, Legal Assistant, Office of Coun-is not prohibited from being the claims auditor, an inter-municipal cooper-
sel, Education Department, Albany, NY 12234, (518) 473-8296, e-mail:ative agreement, shared services to the extent authorized by Education
legal@mail.nysed.govLaw section 1950, or independent contractors. The regulation also defines
Data, views or arguments may be submitted to: Michael Abbott, Edu-the independence requirement for the claims auditor.
cation Department, Office of Audit Services, State Education Bldg., Rm.Section 170.12(d)(1) provides that school districts and BOCES shall
524, 89 Washington Ave., Albany, NY 12234, (518) 473-4516, e-mail:establish an audit committee by January 1, 2006. The audit committee shall
mabbott@mail.nysed.govconsist of at least three members, who shall serve without compensation
Public comment will be received until: 45 days after publication of thisbut may be reimbursed for actual and necessary expenditures. The audit
notice.committee may be a committee of the trustees or board members, a com-

mittee of the whole, or an advisory committee. Persons other than trustees Regulatory Impact Statement
or board members who serve on an advisory committee shall be indepen- STATUTORY AUTHORITY:
dent as defined in the regulations. Education Law section 207 empowers the Regents and the Commis-

Section 170.12(d)(2) specifies the duties and responsibilities of an sioner to adopt rules and regulations to carry out the laws of the State
audit committee and specifies its role as advisory. It is responsible for regarding education and the functions and duties conferred on the Educa-
providing recommendations regarding the appointment of the external tion Department by law.
auditor for the district, meeting with the external auditor prior to com- Education Law section 215 provides that the Regents, or the Commis-
mencement of the audit, reviewing and discussing with the external auditor sioner, or their representatives, may visit, examine into and inspect, any
any risk assessment of the district’s fiscal operations, receiving and re- institution in the University of the State of New York and any school or
viewing the draft annual audit report and accompanying draft management institution under the educational supervision of the State, and may require,
letter and, making a recommendation to the trustees or board on accepting as often as desired, duly verified reports giving such information and in
the annual audit report, reviewing every corrective action plan developed, such form as they shall prescribe.
and assisting in the oversight of the internal audit function. Education Law section 305(1) designates the Commissioner as chief

The audit committee shall develop, and submit to the trustees or executive officer of the State system of education and the Regents, and
boardof education for approval, a formal, written charter which includes authorizes the Commissioner to enforce laws relating to the educational
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system and to execute the Regents’ educational policies. Section 305(2) the estimated annual cost is $270,000 for each of the first three years. Once
authorizes the Commissioner to have general supervision over schools fully implemented, the annual on-going cost is estimated to be $135,000
subject to the Education Law. Section 305(25) directs the Commissioner to annually. The New York City Department of Education is exempt from
conduct periodic fiscal audits of boards of cooperative educational services this requirement if certain conditions are met.
(BOCES). (ii) Internal Audit Function –  Most districts are required to have an

Education Law section 1950(4)(k), as amended by Chapter 263 of the internal audit function. The statute exempts districts with fewer than eight
Laws of 2005, provides that the receipt, deposit, investment and disburse- teachers, districts with general fund expenditures totaling less than five
ment of moneys by a BOCES, and all procedures relating thereto, includ- million dollars, districts with actual enrollment of less than 300 students
ing, but not limited to the requirements for signatures, the appointment of a and districts or BOCES that have an internal audit function that meets or
claims auditor to approve claims for purchases, and the optional use of exceeds the requirements. For these districts, no additional cost is required
claim forms, and the establishment of an internal audit function, shall be to be incurred.
subject to the laws relating to union free school districts. For all other districts, the statute provides much flexibility and permits

Education Law section 2117(1) provides that the school authorities of a district to hire its own staff or an independent contractor, or use inter-
each school district shall make a full report to the Commissioner upon an municipal agreements or shared services to the extent authorized. While
particular matter relating to their schools whenever such report shall be the districts are required to conduct an initial risk assessment and update it
required by the Commissioner. annually, districts determine the number of areas that are reviewed annu-

Education Law section 3713(1) and (2) authorizes the State and school ally. Given this flexibility and the lack of data on the cost of an internal
districts to accept Federal law making appropriations for educational pur- audit function, it is not possible to reasonably estimate the costs.
poses and authorizes the Commissioner to cooperate with Federal agencies (iii) Audit Committee –  The requirement for an audit committee will
to implement such law. not result in any significant costs to school districts and BOCES. The

Chapter 263 of the Laws of 2005 added a new subdivision 35 to statute does not permit any payments to the audit committee member for
Education Law section 1604, and amended Education Law sections their service other than the reimbursement of actual and necessary expend-
1709(20-a), 1711(2)(e), 1950(4)(k), 2503(5), 2508(5), 2509(4), 2523(2), itures incurred in relation to attendance at meetings. However, it is not
2524(1), 2525, 2526, 2527, 2554(2-a), 2562(2), 2566(6), 2573(4), 2576(1), anticipated that the cost will be significant.
and 2580(2) to provide for the discretionary appointment by school dis- (iv) Claims Auditor –  The statute enhances the effectiveness of the
tricts and BOCES of a claims auditor. Office of the Claims Auditor by placing restrictions on the individuals that

Chapter 263 of the Laws of 2005 added a new Education Law section may be appointed to the position. However, the statute did not amend the
2102-a to require training on the financial oversight, accountability and authority of the Board to audit each claim rather than appoint a claims
fiduciary responsibilities of members of boards of education and BOCES auditor. For some districts that assigned the claims auditor duties to an
pursuant to curriculum approved by the Commissioner in consultation with existing employee such as the superintendent’s secretary, there may be an
the Comptroller. additional cost to these districts. However, given the variations in size,

Chapter 263 of the Laws of 2005 amended Education Law section locations, regional cost indexes, and volume of expenditures, it is not
2116-a(3) to require school districts to utilize a competitive request for possible to reasonably estimate the costs.
proposal process when contracting for their annual audit, and to prepare a (v) External Auditor –  The statute requires that districts use a request
corrective action plan in response to certain findings. for proposal process to hire the independent auditor. There are no estimates

Chapter 263 of the Laws of 2005 added section 2116-b and 2116-c, and whether the cost of external auditor will increase or decrease given this
amended Education Law section 1950(4)(k), to require school districts and requirement. Generally, competition would be expected to lower the costs,
BOCES to establish an internal audit function pursuant to regulations but given the school district environment and concerns with the adequacy
promulgated by the Commissioner in consultation with the Comptroller, of work, cost may, in fact, increase. There is no data readily available to
and to establish an audit committee pursuant to regulations promulgated by estimate the impact of this requirement. It is anticipated that the other
the Commissioner. requirements –  reporting the results to the full board, increasing the

LEGISLATIVE OBJECTIVES: involvement of the audit committee in the audit process, and development
The proposed rule is consistent with the authority conferred by the of corrective action plans –  will have no significant impact on costs.

above statutes and its necessary to implement Chapter 263 of the Laws of c. Costs to private, regulated parties: 
2005 by establishing criteria for school district financial accountability. There are no anticipated additional costs to private, regulated parties.

 NEEDS AND BENEFITS: d. Costs to the Department of implementation and continuing compli-
The proposed rule is needed to implement the statutory requirements. ance: 

The rule establishes systems and processes that provide for transparency
It is anticipated that the costs associated with the State Educationand accountability in the conduct of district business, strengthens over-

Department’s approval of training providers and curriculum, and any nec-sight, and increases accountability. It will help ensure the $38 billion spent
essary oversight of school district and BOCES compliance with the statu-annually by school districts and BOCES is used in an effective and effi-
tory provisions, can be assumed by existing staff and resources. Thecient manner. 
Department may need to reassign priorities to permit staff to provideSix key areas are addressed:
guidance and answer questions on the new requirements.Requirements for training of school board and BOCES members 

LOCAL GOVERNMENT MANDATES:• Establishment of an internal audit function
Consistent with Chapter 263 of the Laws of 2005, the proposed rule• Clarifications related to the position of claims auditor

requires that each board member of a school district and BOCES receive• Enhancements related to external audits
six hours of training. It also requires most school districts and BOCES to• Establishment of an audit committee, and
establish an internal audit function and an audit committee. Finally, the• The requirement to use a request for proposal (RFP) for the procure-
rule requires that school districts and BOCES use a request for proposal forment of the annual audit of the financial statements.
obtaining the annual audit of its records by an independent accountant.COSTS:

PAPERWORK:The rule is necessary to implement Chapter 263 of the Laws of 2005
The proposed rule requires the following reporting requirements:and does not impose any additional costs beyond those inherent in the
1. An application for approval as an approved provider of training andstatute.

an application for approval of the curriculum must be submitted to thea. Costs to State government:
Commissioner.None. 

2. A certificate of completion of training must be provided to eachb. Costs to local governments: 
participant that successfully approves the training and the certificateThe new requirements will result in additional costs to school districts
should be filed with the district clerk.and BOCES, as follows:

3. The internal audit function must include reports that analyze signifi-(i) Board Training –  The statute requires that each board member
cant risk assessment findings and recommend changes to strengthen con-elected for a period on or after July 1, 2005 shall receive a minimum of six
trols.hours training. There are approximately 5,200 school district and BOCES

board members in the State and assuming a cost of $150 per board member 4. Any district exempt from the requirement to establish an internal
for the training, the total estimated cost to train all Board members during audit function is required to annually certify to the Commissioner that the
the first three years is $780,000. Since the requirement is being phased in, district meets the exception requirements.
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5. Each school district and BOCES that is required to establish an audit Section 170.12(d)(3) provides an exemption from the requirement that
committee must prepare an annual report and develop a formal written school districts appoint an audit committee for school districts employing
charter defining the committee’s purpose, mission duties, responsibilities, fewer than eight teachers and for the city school district of the City of New
and membership requirement. York, provided that the Chancellor of the New York City school district

shall annually certify to the Commissioner that such district has a process6. Any district excerpt from the requirement to establish an audit
for review by an audit committee of the district’s annual audit that meets orcommittee is required to annually certify to the Commissioner that the
exceeds the requirements of this subdivision.district meets the exception requirements.

DUPLICATION: Section 170.12(e)(1) exempts school districts employing fewer than
eight teachers from the requirement that school districts obtain an annualThe proposed rule will not duplicate, overlap or conflict with any other
audit of their records by an independent certified public accountant or anState or federal statute or regulation, and is necessary to implement Chap-
independent public accountant.ter 263 of the Laws of 2005.

ALTERNATIVES: Section 170.12(e)(3) exempts the New York City School District from
the requirement that a competitive request for proposal (RFP) process beThe Department considered permitting the claims auditor to also be the
used when contracting for a school district’s annual audit.internal auditor. However, the Department believes that the same individ-

ual or entity should not be appointed to both positions, due to concerns COMPLIANCE REQUIREMENTS:
with independence. For the work of the internal auditors to be objective, The proposed rule requires that each board member of a school district
they cannot function as the claims auditor and review and approve claims or BOCES receive six hours of training. It also requires most school
and also audit the claims auditor’s review and approval process. districts and BOCES to establish an internal audit function and an audit

The Department considered leaving out any requirement related to an committee, and requires that an RFP process be used to contract for the
audit committee charter. However, the Department concluded that requir- annual audit.
ing a charter and specifying some minimum provisions for the charter In addition, the proposed rule requires the following reporting require-
would help ensure that the members of the audit committee and the board ments:
understand the purpose, mission, duties, responsibilities, and membership 1. An application for approval as an approved provider of training and
requirement of the audit committee. an application for approval of the curriculum must be submitted to the

The Department considered exempting from the requirement to estab- Commissioner.
lish an audit committee those districts that had fewer than 8 teachers, actual 2. A certificate of completion of training must be provided to each
general fund expenditures of less than $5 million, or actual enrollment of participant that successfully approves the training and the certificate
less than 300 students, from the audit committee requirement. However, should be filed with the district clerk.
the statute is quite clear as exempting districts from the audit committee 3. The internal audit function must prepare reports that analyze signifi-requirement only if they have fewer than eight teachers. cant risk assessment findings and recommend changes to strengthen con-

FEDERAL STANDARDS: trols.
The proposed rule does not exceed any minimum federal standards, 4. Any district exempt from the requirement to establish an internaland is necessary to implement Chapter 263 of the Laws of 2005. audit function is required to annually certify to the Commissioner that the
COMPLIANCE SCHEDULE: district meets the exception requirements.
The proposed rule is necessary to implement Chapter 263 of the Laws 5. Each school district and BOCES that is required to establish an auditof 2005. The statute specifies deadlines for certain requirements. The committee must prepare an annual report and develop a formal writtenstatute provides that a board member elected or appointed for a term charter defining the committee’s purpose, mission duties, responsibilities,beginning on or after July 1, 2005 must complete the required fiscal and membership requirement.training within the first year of his or her term. The statute requires that the

6. Any district excerpt from the requirement to establish an auditinternal audit function be established no later than July 1, 2006 and be in
committee is required to annually certify to the Commissioner that theoperation by December 31, 2006. The new requirements for the claims
district meets the exception requirements.auditor pursuant to Chapter 263 became effective July 19, 2005. The

PROFESSIONAL SERVICES:statute also requires that school districts and BOCES establish audit com-
School districts and BOCES will need the services of an experiencedmittees by January 1, 2006. The effective date for the requirement to use a

professional to provide training to board members. It is anticipated thatrequest for proposal for the annual audit was established pursuant to
much of the training will be provided by the State Education Department,Chapter 263 and became effective July 19, 2005.
the Office of the State Comptroller, and educational organizations.Regulatory Flexibility Analysis

School Districts and BOCES will need the services of a qualifiedSmall Businesses:
auditor to meet the requirements to establish an internal audit function.The proposed rule is necessary to implement Chapter 263 of the Laws
However, the regulation does not require that the individual or entityof 2005, relating to school district financial accountability. The proposed
completing the internal audit function be a certified public accountant, oramendment applies to school districts and boards of cooperative educa-
certified internal auditor.tional services (BOCES), and establishes criteria, consistent with Chapter

School districts and BOCES will need the services of individuals that263, for school district and BOCES financial accountability. The proposed
collectively possess knowledge in accounting, auditing, financial report-rule does not impose any adverse economic impact, reporting, record
ing, and school district finances to serve on the audit committee.keeping or any other compliance requirements on small businesses. Be-

COMPLIANCE COSTS:cause it is evident from the nature of the proposed rule that it does not
The proposed rule is necessary to implement Chapter 263 of the Lawsaffect small businesses, no further measures were needed to ascertain that

of 2005 and does not impose any additional costs beyond those inherent infact and none were taken. Accordingly, a regulatory flexibility analysis for
the statute. The new requirements will result in additional costs to schoolsmall businesses is not required and one has not been prepared.
districts and BOCES, as follows:Local government:

(i) Board Training –  The statute requires that each board memberEFFECT OF RULE:
elected for a period on or after July 1, 2005 shall receive a minimum of sixThe proposed amendment applies, with certain exceptions noted be-
hours training. There are approximately 5,200 school district and BOCESlow, to all public school districts and boards of cooperative educational
board members in the State and assuming a cost of $150 per board memberservices (BOCES) in the State, and establishes criteria, consistent with
for the training, the total estimated cost to train all Board members duringChapter 263, for training of school district and BOCES board members in
the first three years is $780,000. Since the requirement is being phased in,financial oversight, accountability and fiduciary responsibilities; the estab-
the estimated annual cost is $270,000 for each of the first three years. Oncelishment of an internal audit function; the establishment of a claims audi-
fully implemented, the annual on-going cost is estimated to be $135,000tor; the establishment of audit committees; and for an annual audit, includ-
annually. The New York City Department of Education is exempt froming a requirement that a competitive request for proposal (RFP) process be
this requirement if certain conditions are met.used when contracting for the annual audit.

Section 170.12(b)(3) provides exemptions from the internal audit func- (ii) Internal Audit Function –  Most districts are required to have an
tion requirement for districts employing fewer than eight teachers, districts internal audit function. The statute exempts districts with fewer than eight
with actual general fund expenditures totaling less than five million dollars teachers, districts with general fund expenditures totaling less than five
in the previous school year, and districts with actual enrollment of less than million dollars, districts with actual enrollment of less than 300 students
three hundred students in the previous school year. and districts or BOCES that have an internal audit function that meets or
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exceeds the requirements. For these districts, no additional cost is required an individual through the use of school district or BOCES employees
to be incurred. (where not otherwise prohibited), an inter-municipal cooperative agree-

ment, shared services to the extent authorized by Education Law sectionFor all other districts, the statute provides much flexibility and permits
1950 or independent contractors. Audit committees established pursuant toa district to hire its own staff or an independent contractor, or use inter-
section 170.12(d) may consist of either: (a) a committee of the trustees ormunicipal agreements or shared services to the extent authorized. While
board members; (b) a committee of the whole; or (c) an advisory commit-the districts are required to conduct an initial risk assessment and update it
tee, which may be composed entirely of persons other than trustees orannually, districts determine the number of areas that are reviewed annu-
board members, if advisable to provide accounting and auditing experi-ally. Given this flexibility and the lack of data on the cost of an internal
ence.audit function, it is not possible to reasonably estimate the costs.

LOCAL GOVERNMENT PARTICIPATION:(iii) Audit Committee –  The requirement for an audit committee will
Copies of the proposed rule have been provided to District Superin-not result in any significant costs to school districts and BOCES. The

tendents with the request that they distribute it to school districts withinstatute does not permit any payments to the audit committee member for
their supervisory districts for review and comment. School districts,their service other than the reimbursement of actual and necessary expend-
BOCES, and the public were provided the opportunity to provide com-itures incurred in relation to attendance at meetings. However, it is not
ments on the proposed regulations. The draft regulations were available onanticipated that the cost will be significant.
the Department’s website and comments were requested from various(iv) Claims Auditor –  The statute enhances the effectiveness of the
educational organizations and the Office of the State Comptroller. Over 20Office of the Claims Auditor by placing restrictions on the individuals that
written comments and numerous verbal comments were received for con-may be appointed to the position. However, the statute did not amend the
sideration and many were incorporated into the proposed rule.authority of the Board to audit each claim rather than appoint a claims
Rural Area Flexibility Analysisauditor. For some districts that assigned the claims auditor duties to an

TYPES AND ESTIMATED NUMBERS OF RURAL AREAS:existing employee such as the superintendent’s secretary, there may be an
additional cost to these districts. However, given the variations in size, The proposed rule generally applies to each school district and board of
locations, regional cost indexes, and volume of expenditures, it is not cooperative educational services (BOCES) in the State, including those
possible to reasonably estimate the costs. located in the 44 rural counties with less than 200,000 inhabitants and the

71 towns in urban counties with a population density of 150 per square(v) External Auditor –  The statute requires that districts use a request
mile or less.for proposal process to hire the independent auditor. There are no estimates

Section 170.12(b)(3) provides exemptions from the internal audit func-whether the cost of external auditor will increase or decrease given this
tion requirement for districts employing fewer than eight teachers, districtsrequirement. Generally, competition would be expected to lower the costs,
with actual general fund expenditures totaling less than five million dollarsbut given the school district environment and concerns with the adequacy
in the previous school year, and districts with actual enrollment of less thanof work, cost may, in fact, increase. There is no data readily available to
three hundred students in the previous school year.estimate the impact of this requirement. It is anticipated that the other

Section 170.12(d)(3) provides an exemption from the requirement thatrequirements –  reporting the results to the full board, increasing the
school districts appoint an audit committee for school districts employinginvolvement of the audit committee in the audit process, and development
fewer than eight teachers and for the city school district of the City of Newof corrective action plans –  will have no significant impact on costs.
York.ECONOMIC AND TECHNOLOGICAL FEASIBILITY:

Section 170.12(e)(1) exempts school districts employing fewer thanThe economic impact on school districts and BOCES is not expected to
eight teachers from the requirement that school districts obtain an annualbe significant and is discussed in the Compliance Costs section above. The
audit of their records by an independent certified public accountant or anrule provides flexibility in implementing many of the provisions and
independent public accountant.exempts smaller districts from certain of the requirements. The regulation

Section 170.12(e)(3) exempts the city school district of the city of Newdoes not impose any requirements that would adversely impact technologi-
York from the requirement that a competitive request for proposal processcal feasibility.
be used when contracting for a school district’s annual audit.MINIMIZING ADVERSE IMPACT:

REPORTING, RECORDKEEPING AND OTHER COMPLIANCEThe proposed rule is necessary to implement Chapter 263 of the Laws
REQUIREMENTS; AND PROFESSIONAL SERVICES:of 2005. Consequently, the major provisions of the proposed rule are

The proposed rule requires that each board member of a school districtstatutorily imposed and it is not feasible to establish differing compliance
and BOCES receive six hours of training. It also requires most schoolor reporting requirements or timetables or to exempt school districts and
districts and BOCES to establish an internal audit function and an auditBOCES from coverage by the rule. Nevertheless, a substantial effort was
committee. The proposed rule also requires that school districts andmade to involve school districts and BOCES in the development of this
BOCES use a request for proposal for obtaining the annual audit of itsrule, and to the extent possible, the proposed rule has been drafted incorpo-
records by an independent accountant.rating their comments, to provide flexibility in implementing many of the

In addition, the proposed rule requires the following reporting require-provisions and, consistent with the statute, to exempt smaller districts and
ments:the New York City School District from certain of the requirements. For

1. An application for approval as an approved provider of training andexample, the proposed rule provides that a board member shall be deemed
an application for approval of the curriculum must be submitted to theto have met the training requirement in section 170.12(a) if such person
Commissioner of Education.can provide sufficient documentation to establish completion, on or after

2. A certificate of completion of training must be provided to eachJuly 1, 2004 and prior to January 1, 2006, a training program substantially
participant that successfully approves the training and the certificateequivalent to an approved curriculum by an approved provider. The train-
should be filed with the district clerk.ing may be provided in one session or in partial increments. Upon demon-

3. The internal audit function must prepare reports that analyze signifi-stration of compliance with the training requirements, no board member
cant risk assessment findings and recommend changes to strengthen con-shall be required to repeat the training. School districts and BOCES may
trols.use its employees, inter-municipal cooperative agreements, shared ser-

4. Any district exempt from the requirement to establish an internalvices to the extent authorized by Education Law section 1950, or indepen-
audit function is required to annually certify to the Commissioner that thedent contractors to fulfill the internal audit function under section
district meets the exception requirements.170.12(b). Furthermore, districts employing fewer than eight teachers,

5. Each school district and BOCES that is required to establish an auditdistricts with actual general fund expenditures of less than five million
committee must prepare an annual report and develop a formal writtendollars, and districts with actual enrollment of less than 300 students are
charter defining the committee’s purpose, mission duties, responsibilities,exempt from the requirement to establish an internal audit function. For
and membership requirement.those that are required to establish an internal audit function, the regula-

6. Any district excerpt from the requirement to establish an audittions provide flexibility in the number of areas of internal controls that
committee is required to annually certify to the Commissioner that theshould be reviewed annually. A school district or BOCES with an internal
district meets the exception requirements.audit function that meets or exceeds the requirements of Education Law

section 2116-b shall not be required to replace or modify its existing School districts and BOCES will need the services of an experienced
internal audit function. A claims auditor under section 170.12(c) shall not professional to provide training to board members. It is anticipated that
be required to be a resident of the school district or BOCES supervisory much of the training will be provided by the State Education Department,
district. A school district or BOCES may delegate the auditing of claims to the Office of the State Comptroller, and educational organizations.
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School Districts and BOCES will need the services of a qualified of the provisions and, consistent with the statute, to exempt smaller dis-
auditor to meet the requirements to establish an internal audit function. tricts and the New York City School District from certain of the require-
However, the regulation does not require that the individual or entity ments. For example, the proposed rule provides that a board member shall
completing the internal audit function be a certified public accountant, or be deemed to have met the training requirement in section 170.12(a) if
certified internal auditor. such person can provide sufficient documentation to establish completion,

on or after July 1, 2004 and prior to January 1, 2006, a training programSchool districts and BOCES will need the services of individuals that
substantially equivalent to an approved curriculum by an approved pro-collectively possess knowledge in accounting, auditing, financial report-
vider. The training may be provided in one session or in partial increments.ing, and school district finances.
Upon demonstration of compliance with the training requirements, noCOSTS:
board member shall be required to repeat the training. School districts andThe proposed rule is necessary to implement Chapter 263 of the Laws
BOCES may use its employees, inter-municipal cooperative agreements,of 2005 and do not impose any additional costs beyond those inherent in
shared services to the extent authorized by Education Law section 1950, orthe statutes. The new requirements will result in additional costs to school
independent contractors to fulfill the internal audit function under sectiondistricts and BOCES. A discussion of the cost for each of the requirements
170.12(b). Furthermore, districts employing fewer than eight teachers,follows:
districts with actual general fund expenditures of less than five million(i) Board Training –  The statute requires that each board member
dollars, and districts with actual enrollment of less than 300 students areelected for a period on or after July 1, 2005 shall receive a minimum of six
exempt from the requirement to establish an internal audit function. Forhours training. There are approximately 5,200 school district and BOCES
those that are required to establish an internal audit function, the regula-board members in the State and assuming a cost of $150 per board member
tions provide flexibility in the number of areas of internal controls thatfor the training, the total estimated cost to train all Board members during
should be reviewed annually. A school district or BOCES with an internalthe first three years is $780,000. Since the requirement is being phased in,
audit function that meets or exceeds the requirements of section 170.12(b)the estimated annual cost is $270,000 for each of the first three years. Once
shall not be required to replace or modify its existing internal audit func-fully implemented, the annual on-going cost is estimated to be $135,000
tion. A claims auditor under section 170.12(c) shall not be required to be aannually. The New York City Department of Education is exempt from
resident of the school district or BOCES supervisory district. A schoolthis requirement if certain conditions are met.
district or BOCES may delegate the auditing of claims to an individual(ii) Internal Audit Function –  Most districts are required to have an
through the use of school district or BOCES employees (where not other-internal audit function. The statute exempts districts with fewer than eight
wise prohibited), an inter-municipal cooperative agreement, shared ser-teachers, districts with general fund expenditures totaling less than five
vices to the extent authorized by Education Law section 1950 or indepen-million dollars, districts with actual enrollment of less than 300 students
dent contractors. Audit committees established pursuant to sectionand districts or BOCES that have an internal audit function that meets or
170.12(d) may consist of either: (a) a committee of the trustees or boardexceeds the requirements. For these districts, no additional cost is required
members; (b) a committee of the whole; or (c) an advisory committee,to be incurred.
which may be composed entirely of persons other than trustees or boardFor all other districts, the statute provides much flexibility and permits
members, if advisable to provide accounting and auditing experience.a district to hire its own staff or an independent contractor, or use inter-

RURAL AREA PARTICIPATION:municipal agreements or shared services to the extent authorized. While
The proposed rule was submitted for discussion and comment to thethe districts are required to conduct an initial risk assessment and update it

Department’s Rural Education Advisory Committee that includes repre-annually, districts determine the number of areas that are reviewed annu-
sentatives of school districts in rural areas. Copies of the proposed amend-ally. Given this flexibility and the lack of data on the cost of an internal
ments have been provided to District Superintendents with the request thataudit function, it is not possible to reasonably estimate the costs.
they distribute it to school districts within their supervisory districts for(iii) Audit Committee –  The requirement for an audit committee will review and comment. School districts, BOCES, and the public were pro-not result in any significant costs to school districts and BOCES. The vided the opportunity to provide comments on the proposed regulations.statute does not permit any payments to the audit committee member for The draft regulations were available on the Department’s website andtheir service other than the reimbursement of actual and necessary expend- comments were requested from various educational organizations and theitures incurred in relation to attendance at meetings. However, it is not Office of the State Comptroller. Over 20 written comments and numerousanticipated that the cost will be significant. verbal comments were received for consideration and many were incorpo-

(iv) Claims Auditor –  The statute enhances the effectiveness of the rated into the proposed rule. 
Office of the Claims Auditor by placing restrictions on the individuals that

Job Impact Statementmay be appointed to the position. However, the statute did not amend the
The proposed amendment is necessary to implement Chapter 263 ofauthority of the Board to audit each claim rather than appoint a claims

the Laws of 2005, relating to school district financial accountability. Theauditor. For some districts that assigned the claims auditor duties to an
proposed amendment applies to school districts and boards of cooperativeexisting employee such as the superintendent’s secretary, there may be an
educational services (BOCES), and establishes criteria, consistent withadditional cost to these districts. However, given the variations in size,
Chapter 263, for training of school district and BOCES board members inlocations, regional cost indexes, and volume of expenditures, it is not
financial oversight, accountability and fiduciary responsibilities; the estab-possible to reasonably estimate the costs.
lishment of an internal audit function; the establishment of a claims audi-(v) External Auditor –  The statute requires that districts use a request
tor; the establishment of audit committees; and for an annual audit, includ-for proposal process to hire the independent auditor. There are no estimates
ing a requirement that a competitive request for proposal (RFP) process bewhether the cost of external auditor will increase or decrease given this
used when contracting for the annual audit.requirement. Generally, competition would be expected to lower the costs,

The proposed amendment will not have an adverse impact on jobs orbut given the school district environment and concerns with the adequacy
employment opportunities. Because it is evident from the nature of the ruleof work, cost may, in fact, increase. There is no data readily available to
that it will have a positive impact, or no impact, on jobs or employmentestimate the impact of this requirement. It is anticipated that the other
opportunities, no further steps were needed to ascertain those facts andrequirements –  reporting the results to the full board, increasing the
none were taken. Accordingly, a job impact statement is not required andinvolvement of the audit committee in the audit process, and development
one has not been prepared.of corrective action plans –  will have no significant impact on costs.

There are no anticipated additional costs to private regulated parties. PROPOSED RULE MAKINGMINIMIZING ADVERSE IMPACT:
NO HEARING(S) SCHEDULEDThe proposed rule is necessary to implement Chapter 263 of the Laws

of 2005 and is generally applicable, with certain exceptions, to all school Standing Committees on the Board of Regentsdistricts and BOCES throughout the State. Consequently, the major provi-
I.D. No. EDU-11-06-00003-Psions of the proposed rule are statutorily imposed and it is not feasible to

establish differing compliance or reporting requirements or timetables or
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-to exempt school districts and BOCES in rural areas from coverage by the
cedure Act, NOTICE is hereby given of the following proposed rule:rule. Nevertheless, a substantial effort was made to involve school districts
Proposed action: Amendment of section 3.2 of Title 8 NYCRR.and BOCES, including those located in rural areas, in the development of
Statutory authority: Education Law, section 207 (not subdivided)this rule, and to the extent possible, the proposed rule has been drafted

incorporating their comments, to provide flexibility in implementing many Subject: Standing committees of the Board of Regents.
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Purpose: To conform the Rules of the Board of Regents to recent changes The proposed amendment relates to the internal organization of the
to the committee structure of the Board of Regents, replace the Committee Board of Regents and merely conforms the Rules of the Board of Regents
on Quality with a new Committee on Policy Integration and Innovation to make a change in the committee structure of the Board of Regents, and
and define its functions and responsibilities. will not impose any costs on State and local government, private regulated

parties or the State Education Department.Text of proposed rule: 1. Subdivision (a) of section 3.2 of the Rules of
5. LOCAL GOVERNMENT MANDATES:the Board of Regents is amended, effective June 15, 2006, as follows:
The proposed amendment relates to the internal organization of the(a) The chancellor shall appoint the following standing committees and

Board of Regents and consequently will not impose any program, service,designate the leadership of each committee:
duty or responsibility on local governments. (1) [Quality] Policy Integration and Innovation.

6. PAPERWORK:(2) . . .
(3) . . . The proposed amendment does not impose any reporting, recordkeep-

ing or other paperwork requirements.(4) . . .
(5) . . . 7. DUPLICATION:

2. Paragraph (1) of subdivision (d) of section 3.2 of the Rules of the The proposed amendment does not duplicate any existing State or
Board of Regents is amended, effective June 15, 2006: federal requirements.

(1) [Committee on Quality] Committee on Policy Integration and 8. ALTERNATIVES:
Innovation: There are no significant alternatives to be considered.

(i) [guides the strategic planning effort of the Board of Regents] 9. FEDERAL STANDARDS:
provides a forum for debate and recommendation on innovation and cross- The proposed amendment does not exceed any minimum federal stan-
cutting issues; dards for the same or similar subject areas, since it relates solely to the

(ii) [recommends improvements in the structure, operations and internal organization of the Board of Regents of the State of New York and
staff support of the board] identifies policy research, evaluation needs and there are no federal standards governing such.
implementation strategies; 10. COMPLIANCE SCHEDULE:

(iii) plans board retreats and training; [and] The proposed amendment relates solely to the internal organization of
(iv) plans the periodic evaluation of the commissioner by the the Board of Regents and will not impose compliance requirements on

board; local governments or private parties. 
(v) guides the creation of the 24-month calendar; and Regulatory Flexibility Analysis
(vi) monitors implementation of board priorities. The proposed amendment relates to the internal organization of the Board

Text of proposed rule and any required statements and analyses may of Regents and therefore does not have any adverse economic impact or
be obtained from: Anne Marie Koschnick, Legal Assistant, Office of impose any compliance requirements on small businesses or local govern-
Counsel, Education Department, State Education Bldg., Rm. 148, Albany, ments. Because it is evident from the nature of the proposed amendment
NY 12234, (518) 473-8296, e-mail: legal@mail.nysed.gov that it will have no impact on small businesses or local governments, no
Data, views or arguments may be submitted to: Kathy A. Ahearn, further steps were needed to ascertain that fact and none were taken.
Counsel and Deputy Commissioner for Legal Affairs, Office of Counsel, Accordingly, a regulatory flexibility analysis is not required and one has
State Education Bldg., Rm. 148, Albany, NY 12234, (518) 474-6400 not been prepared.
Public comment will be received until: 45 days after publication of this Rural Area Flexibility Analysis
notice. The proposed amendment relates to the internal organization of the Board
This action was not under consideration at the time this agency’s of Regents and therefore does not have any adverse economic impact or
regulatory agenda was submitted. impose any compliance requirements on entities in rural areas. Because it

is evident from the nature of the proposed amendment that it will have noRegulatory Impact Statement
impact on entities in rural areas of the State, no further steps were needed1. STATUTORY AUTHORITY:
to ascertain that fact and none were taken. Accordingly, a rural areaEducation Law section 207 gives the Board of Regents broad authority
flexibility analysis is not required and one has not been prepared.to adopt rules to carry into effect the laws and policies of the State

pertaining to education and the functions, powers and duties conferred Job Impact Statement
upon the University of the State of New York and the State Education The proposed amendment relates to the internal organization of the Board
Department. Inherent in such authority is the authority to adopt rules of Regents and will not have a substantial adverse impact on jobs or
concerning the internal management and committee structure of the Board employment opportunities. Because it is evident from the nature of the
of Regents. proposed amendment that it will have no impact on jobs or employment

2. LEGISLATIVE OBJECTIVES: opportunities, no further steps were needed to ascertain that fact and none
The proposed amendment is necessary to effect a change in the com- were taken. Accordingly, a job impact statement is not required and one

mittee structure of the Board of Regents to assist the Board in meeting its has not been prepared.
statutory responsibility to determine the educational policies of the State
and to carry out the laws and policies of the State relating to education. PROPOSED RULE MAKING

3. NEEDS AND BENEFITS: NO HEARING(S) SCHEDULED
The proposed amendment is necessary to conform the Rules of the

Board of Regents to a change in the committee structure of the Board of Requirements for Certification as a Nurse Practitioner
Regents so that the Board may more effectively meet its statutory responsi-

I.D. No. EDU-11-06-00004-Pbilities. The existing Committee on Quality will be abolished and a new
Committee on Policy Integration and Innovation will be established. The PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
Committee on Policy Integration will have the following functions: cedure Act, NOTICE is hereby given of the following proposed rule:

(i) provides a forum for debate and recommendation on innovation and Proposed action: Amendment of section 64.4 of Title 8 NYCRR.cross-cutting issues;
Statutory authority: Education Law, sections 207 (not subdivided);(ii) identifies policy research, evaluation needs and implementation
6504 (not subdivided), 6506(1); 6507(2)(a) and (3)(a); 6902(3)(a) andstrategies;
6910(1)(c) and (5)(iii) plans board retreats and training;
Subject: Requirements for certification as a nurse practitioner.(iv) plans the periodic evaluation of the commissioner by the board;
Purpose: To strengthen the education requirements for certified nurse(v) guides the creation of the 24-month calendar; and
practitioners to be certified in an additional specialty area of practice.(vi) monitors implementation of board priorities.

4. COSTS: Text of proposed rule: 1. Subparagraph (iii) of paragraph (2) of subdivi-
(a) Cost to State government: None. sion (c) of section 64.4 of the Regulations of the Commissioner of Educa-

tion is amended, effective June 15, 2006, as follows:(b) Cost to local government: None.
(c) Costs to private regulated parties: None. (iii) satisfactory completion of a nationally recognized examina-
(d) Costs to the regulating agency for implementation and continuing tion acceptable for licensure in New York State as a [physician’s] physi-

administration of the rule: None. cian assistant or [for certification] as a [nurse] midwife.
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2. Subdivision (d) of section 64.4 of the Regulations of the Commis- provide a route to certification in another specialty area of practice for
sioner of Education is amended effective June 15, 2006 as follows: certified nurse practitioners who were employed in the specialty area of

practice before the effective date of this licensed profession. The objective(d) Alternative criteria for certification in additional specialty areas
was to provide experienced nurse practitioners a route to certification inof practice. (1) The alternative requirements of this subdivision are only
another specialty area without requiring them to return to college to com-available to applicants who apply to the department for certification in the
plete a master’s degree or advanced certificate program in the specialtyadditional specialty area of practice on or before August 15, 2006 and who
area. The Department believes that this option is no longer needed and thatmeet all requirements for certification under this subdivision by September
this change will strengthen the educational preparation of certified nurse15, 2006. These alternative requirements for certification shall not be
practitioners.available to applicants who do not meet these conditions and shall not be

available to applicants who apply for certification after August 15, 2006. At the present time, there are significant educational opportunities in
[(1)] (2) . . . New York State for preparation in this field at the graduate level. In New

York State, there are 94 registered master’s degree or advanced certificate[(2)] (3) . . .
programs offered at 31 colleges and universities.3. Subdivision (f) of section 64.4 of the Regulations of the Commis-

sioner of Education is relettered subdivision (e), effective June 15, 2006. The proposed amendment also makes several minor technical changes
in the regulation, correcting the terminology for the titles “physician assis-Text of proposed rule and any required statements and analyses may
tant” and “midwife” and a lettering error. be obtained from: Anne Marie Koschnick, Legal Assistant, Office of

4. COSTS:Counsel, Education Department, State Education Bldg., Rm. 148, Albany,
NY 12234, (518) 473-8296, e-mail: legal@mail.nysed.gov (a) Costs to State government: The proposed amendment will not

impose any additional cost to State government over and above the currentData, views or arguments may be submitted to: Johanna Duncan-Poi-
costs imposed by statute.tier, Deputy Commissioner, Office of Higher Education, Education De-

(b) Costs to local government: None.partment, Rm. 979, Education Bldg. Annex, 879 Washington Ave., Al-
(c) Costs to private regulated parties: Certified nurse practitionersbany, NY 12234, (518) 474-5851, e-mail: hedepcom@mail.nysed.gov

seeking certification in an additional specialty area will be required toPublic comment will be received until: 45 days after publication of this
complete a master’s degree or an advanced certificate program in thatnotice.
specialty area. The Department anticipates that almost all will already haveRegulatory Impact Statement
a master’s degree in their initial area of specialty. They will have to1. STATUTORY AUTHORITY:
complete about 20 semester hours of graduate course work in the area ofSection 207 of the Education Law grants general rule making authority
the new specialty area, to supplement the graduate course work they haveto the Board of Regents to carry into effect the laws and policies of the
already completed for their first master’s degree. The nurse practitionerState relating to education. 
will have to bear the costs of this additional education. The average cost ofSection 6504 of the Education Law authorizes the Board of Regents to
one semester hour in a master’s degree or advanced certificate nursesupervise the admission to and regulation of the practice of the professions.
practitioner program is between $350 a credit at a public university andSubdivision (1) of section 6506 of the Education Law authorizes the
$1,000 at a private university. Therefore, the State Education DepartmentBoard of Regents to supervise the admission to and the practice of the
estimates that the average cost for the second specialty area will be be-professions and to promulgate rules to carry out such supervision.
tween $7,000 ($350 X 20 semester hours) and $20,000 ($1,000 X 20Paragraph (a) of subdivision (2) of section 6507 of the Education Law
semester hours). However, not all of these costs are additional. The alter-authorizes the Commissioner of Education and the State Education Depart-
native requirement that is being phased out had costs. It required nursement to promulgate regulations administering the admission to and the
practitioners to complete 60 continuing education hours at an estimatedpractice of the professions. 
cost of between $1,400 and $4,000. Paragraph (a) of subdivision (3) of section 6507 of the Education Law

(d) Costs to the regulatory agency: As stated above in “Costs to Stateauthorizes the State Education Department, assisted by the board for each
Government,” the proposed amendment does not impose costs on the Stateprofession, to establish standards for pre-professional education, experi-
Education Department. In fact, the amendment will reduce administrativeence, and licensing examinations, as required to implement the Article for
costs at the State Education Department. The review of applications foreach profession. 
nurse practitioners seeking an additional specialty area of practice underParagraph (a) of subdivision (3) of section 6902 of the Education Law
the alternative requirements is time and labor intensive. The Department’sdefines nurse practitioner practice, authorizing such practice within a spe-
review of applications based upon completion of registered programs orcialty area.
their equivalent is less costly. Paragraph (c) of subdivision (1) of section 6910 of the Education Law

5. LOCAL GOVERNMENT MANDATES:authorizes the State Education Department to establish education require-
The proposed amendment relates to the certification requirements forments for certification as a nurse practitioner through registered programs

nurse practitioners in an additional specialty area of practice and does notor their equivalent or alternative criteria established in Commissioner’s
impose any program, service or duty on local government.Regulations.

6. PAPERWORK:Subdivision (5) of section 6910 of the Education Law authorizes the
The amendment does not impose any additional paperwork require-Commissioner to promulgate regulations concerning qualifying require-

ments. Applicants for certification as a nurse practitioner in an additionalments for the certification of nurse practitioners.
area of practice will continue to have to submit an application to the State2. LEGISLATIVE OBJECTIVES:
Education Department.The proposed amendment carries out the intent of the aforementioned

7. DUPLICATION:statutes in that it will establish education requirements for certified nurse
There are no other State or Federal requirements on the subject matterpractitioners to be certified in additional specialty areas of practice. 

of the amendment, certification of nurse practitioners in an additional3. NEEDS AND BENEFITS:
specialty area. Therefore, the proposed amendment does not duplicateThe purpose of the proposed amendment is to strengthen the education
other existing State or Federal requirements.requirements for certified nurse practitioners to be certified in an addi-

8. ALTERNATIVES:tional specialty area of practice. Nurse practitioners are certified in a
The State Education Department considered repealing the provisionparticular specialty area of practice. The amendment would phase out

immediately upon the effective date of the regulation, but decided to phasealternative criteria for certification in an additional specialty area of prac-
out the alternative requirements instead. This permits applicants who are intice and require candidates to complete the standard requirements for
the process of meeting the alternative requirements to have a fair opportu-certification, which include completion of a registered master’s degree or
nity to complete them. advanced certificate program in the area of specialty, or its equivalent; or

9. FEDERAL STANDARDS:certification as a nurse practitioner in the specialty area by a national
There are no specific Federal standards establishing requirements forcertifying body acceptable to the Department. The State Board for Nursing

certification of nurse practitioners.has approved this change. 
10. COMPLIANCE SCHEDULE:The proposed amendment would close what was intended to be a

limited window of opportunity for nurse practitioners to qualify for certifi- The proposed amendment contains a provision that phases out the
cation in additional specialty areas through completion of 60 hours of alternative requirements. Certified nurse practitioners who apply for certi-
continuing education in the specialty area and 1,000 hours of clinical fication in an additional specialty area may meet the alternative require-
practice in the specialty. These requirements were designed primarily to ments, provided that they apply to the Department for certification by
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August 15, 2006 and meet all of the alternative requirements by September tional. The alternative requirement that is being phased out had costs. It
15, 2006. required nurse practitioners to complete 60 continuing education hours at

an estimated cost of between $1,400 and $4,000. Regulatory Flexibility Analysis
4. MINIMIZING ADVERSE IMPACT:The proposed amendment makes a change in the certification require-
The purpose of the proposed amendment is to strengthen the educationments affecting individual certified nurse practitioners who seek certifica-

requirements for certified nurse practitioners to be certified in anothertion in an additional specialty area of practice. It would phase out alterna-
specialty area of practice. The amendment would phase out alternativetive requirements for such additional certification and require candidates to
criteria for certification in an additional specialty area of practice andcomplete the standard requirements, including the completion of a
require candidates to complete the standard requirements for certification.master’s degree or advanced certificate program in the specialty area. The
The amendment makes no exception for individuals who live or work inproposed amendment concerns the education requirements that individuals
rural areas of New York State. The Department has determined a uniformwho are certified nurse practitioners must meet to obtain certification in an
requirement should apply to improve the educational preparation for alladditional specialty area of practice. The amendment does not regulate
certified nurse practitioners who seek certification in an additional spe-small businesses or local governments. It does not impose any reporting,
cialty area. Because of the nature of the proposal, alternative approachesrecordkeeping or other compliance requirements on small business or local
for rural areas were not considered.governments, or have an adverse economic effect on them.

5. RURAL AREA PARTICIPATION:Because it is evident from the nature of the proposed amendment that it
The State Board for Nursing approved this change in the regulation.does not affect small businesses or local governments, no affirmative steps

The Board includes members who live and work in rural areas of Newwere needed to ascertain that fact and none were taken. Accordingly, a
York State. The State Education Department solicited comments from allregulatory flexibility analysis for small businesses and local governments
colleges and universities in New York State that offer master’s degreeis not required and one has not been prepared.
programs in nursing, including those located in rural areas of the State.Rural Area Flexibility Analysis
Also, the Department consulted with professional associations that re-1. TYPES AND ESTIMATED NUMBER OF RURAL AREAS:
present certified nurse practitioners and registered professional nurses inThe rule will affect certified nurse practitioners who apply for certifica-
all parts of New York State, including rural areas.tion in an additional specialty area of practice, under alternative require-
Job Impact Statementments prescribed in Commissioner’s Regulations, including those who live

The purpose of the proposed amendment is to strengthen the educationin the 44 rural counties with less than 200,000 inhabitants and the 71 towns
requirements that certified nurse practitioners must meet to be certified inin urban counties with a population density of 150 per square mile or less.
an additional specialty area of practice. The amendment would phase outEach year, about 40 certified nurse practitioners apply for certification in
alternative criteria for certification in an additional specialty area andan additional specialty area of practice under the alternative requirements.
require candidates to complete the standard requirements for certification,The Department estimates that each year about 5 of the 40 come from a
which include completion of a registered master’s degree or advancedrural county of New York State, based on the percentage of certified nurse
certificate program in the area of specialty, or its equivalent; or certifica-practitioners who live in such rural counties (15 percent). 
tion as a nurse practitioner in the specialty area by a national certifying2. REPORTING, RECORDKEEPING AND OTHER COMPLIANCE
body acceptable to the Department. REQUIREMENTS, AND PROFESSIONAL SERVICES:

This change concerns the education that nurse practitioners need toThe proposed amendment makes a change in the certification require-
complete to qualify for certification in an additional specialty area ofments for nurse practitioners who apply for certification in additional
practice. The amendment does not affect the number of jobs or the numberspecialty areas of practice. Certified nurse practitioners are certified in a
of employment opportunities in this field, or any other field. Because it isparticular specialty area of practice. The amendment would phase out
evident from the nature of the proposed amendment that it will have noalternative criteria for certification in an additional specialty area of prac-
impact on jobs or employment opportunities, no further steps were neededtice and require candidates to complete the standard requirements for
to ascertain that fact and none were taken. Accordingly, a job impactcertification. 
statement is not required and one was not prepared.The current alternative requirement permits the certified nurse practi-

tioner to achieve certification in an additional area of specialty practice
PROPOSED RULE MAKINGthrough 60 hours of continuing education obtained in the specialty area of

practice and 1,000 hours of clinical practice in that specialty. The amend- NO HEARING(S) SCHEDULED
ment would phase out this alternative requirement and require all candi-
dates to complete a registered master’s degree or advanced certificate State Learning Requirements for Injury Prevention and Life
program in the area of specialty, or its equivalent; or achieve certification Safety Education
as a nurse practitioner in the specialty area by a national certifying body I.D. No. EDU-11-06-00005-Pacceptable to the Department. 

The proposed amendment also makes several minor technical changes PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
in the regulation, correcting the terminology for the titles “physician assis- cedure Act, NOTICE is hereby given of the following proposed rule:
tant” and “midwife” and a lettering error. Proposed action: Amendment of section 100.2(c)(5) of Title 8 NYCRR.

The proposed amendment does not impose a need for professional Statutory authority: Education Law, sections 101 (not subdivided), 207
services and does not establish additional reporting or recordkeeping re- (not subdivided), 305(1) and (2), 308 (not subdivided), 309 (not subdi-
quirements on applicants for certification in additional specialty areas of vided), 808(1) and 3204(3)
practice, including those in rural areas of New York State. Applicants for

Subject: State learning requirements for injury prevention and life safetycertification as a nurse practitioner in an additional area of practice will
education.continue to have to submit an application to the State Education Depart-
Purpose: To establish requirements for instruction in injury preventionment. 
and life safety education consistent with chapter 242 of the Laws of 2005.3. COSTS:
Text of proposed rule: Paragraph (5) of subdivision (c) of section 100.2Certified nurse practitioners seeking certification in an additional spe-
of the Regulations of the Commissioner of Education is amended, effectivecialty area will be required to complete a master’s degree or advanced
June 15, 2006, as follows:certificate program in that specialty area. The Department expects that

(5) for all students, instruction in fire drills and in fire and arsonalmost all such candidates will already have completed a master’s degree
prevention, injury prevention and life safety education, as required byprogram in their initial area of specialty and will have to complete about 20
sections 807 and 808 of the Education Law. Such course of instructionsemester hours of additional graduate course work in the area of the new
shall include materials to educate children on the dangers of falsely report-specialty for the new master’s degree or advanced certificate. The nurse
ing a criminal incident or impending explosion or fire emergency involv-practitioner will have to bear the costs of this additional education. The
ing danger to life or property or impending catastrophe, or a life safetyaverage cost of one semester hour in a master’s degree or advanced
emergency;certificate nurse practitioner program is between $350 a credit at a public

university and $1,000 at a private university. Therefore, the State Educa- Text of proposed rule and any required statements and analyses may
tion Department estimates that the average cost for the second specialty be obtained from: Anne Marie Koschnick, Legal Assistant, Office of
area will be between $7,000 ($350 × 20 semester hours) and $20,000 Counsel, Education Department, State Education Bldg., Rm. 148, Albany,
($1,000 × 20 semester hours). However, not all of these costs are addi- NY 12234, (518) 473-8296, e-mail: legal@mail.nysed.gov
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Data, views or arguments may be submitted to: Jean C. Stevens, In- The proposed amendment imposes no additional reporting require-
terim Deputy Commissioner, Education Department, Office of Elemen- ments, forms or other paperwork.
tary, Middle, Secondary and Continuing Education, Rm. 875, Education DUPLICATION:
Building Annex, Albany, NY 12234, (518) 474-5915 The proposed amendment does not duplicate existing State or Federal

requirements.Public comment will be received until: 45 days after publication of this
ALTERNATIVES:notice.
There were no significant alternatives and none were considered.Regulatory Impact Statement
FEDERAL STANDARDS:STATUTORY AUTHORITY:
There are no related federal standards in this area.Education Law section 101 continues the existence of the Education
COMPLIANCE SCHEDULE:Department, with the Board of Regents at its head and the Commissioner
It is anticipated that school districts will be able to achieve complianceof Education as the chief administrative officer, and charges the Depart-

with the proposed amendment by its effective date.ment with the general management and supervision of public schools and
the educational work of the State. Regulatory Flexibility Analysis

Education Law section 207 empowers the Board of Regents and the Small Businesses:
Commissioner to adopt rules and regulations to carry out the laws of the The proposed amendment relates to the provision of instruction in
State regarding education and the functions and duties conferred on the injury prevention and life safety education by school districts and boards of
Department by law. cooperative educational services (BOCES), and will not impose any ad-

Education Law section 305(1) and (2) provide that the Commissioner, verse economic impact, reporting, recordkeeping or other compliance re-
as chief executive officer of the State system of education and of the Board quirements on small businesses. Because it is evident from the nature of
of Regents, shall have general supervision over all schools and institutions the proposed amendment that it does not affect small businesses, no further
subject to the provisions of the Education Law, or of any statute relating to measures were needed to ascertain that fact and none were taken. Accord-
education. ingly, a regulatory flexibility analysis for small businesses is not required

and one has not been prepared.Education Law section 308 authorizes the Commissioner to enforce
and give effect to any provision in the Education Law or in any other Local Government:
general or special law pertaining to the school system of the State or any EFFECT OF RULE:
rule or direction of the Regents. The proposed amendment applies to all public school districts and

Education Law section 309 charges the Commissioner with the general BOCES in the State.
supervision of boards of education and their management and conduct of COMPLIANCE REQUIREMENTS:
all departments of education. The proposed amendment merely conforms the Commissioner’s Regu-

Education Law section 808, as amended by Chapter 242 of the Laws of lations to Chapter 242 of the Laws of 2005 and does not impose any
2005, directs the Commissioner to provide and prescribe a course of additional reporting, recordkeeping or any other compliance requirements
instruction in injury prevention and life safety education. on local governments. The proposed amendment requires the addition of

Education Law section 3204(3) provides for required courses of study courses of instruction in injury prevention and life safety education to
in the public schools and authorizes the State Education Department to existing curricula, consistent with Chapter 242 of the Laws of 2005.
alter the subjects of required instruction. School districts and boards of cooperative educational services will need to

ensure that curriculum and instruction in are modified to include theLEGISLATIVE OBJECTIVES:
additional content. The proposed amendment is consistent with the authority conferred by

PROFESSIONAL SERVICES:the above statutes and is necessary to conform the Commissioner’s Regu-
The proposed amendment does not impose any additional professionallations to Chapter 242 of the Laws of 2005, relating to the provision of

services requirements on local governments.instruction in injury prevention and life safety education.
COMPLIANCE COSTS:NEEDS AND BENEFITS:
The proposed amendment merely conforms the Commissioner’s Regu-The proposed amendment is necessary to conform the Commissioner’s

lations to Chapter 242 of the Laws of 2005 and does not impose anyRegulations to Chapter 242 of the Laws of 2005, by requiring the addition
additional costs beyond those imposed by the statute.of a course of instruction in injury prevention and life safety education to

There may be minimal costs to school districts and BOCES associatedexisting curricula. Adolescence is a period marked by an increased likeli-
with the selection and purchase of supplies required to integrate the addi-hood of risk taking and poor decision-making regarding personal safety
tional course content into existing curricula. and welfare. Adolescents require information regarding risk aversion and

safety procedures that will limit the potential for serious injury. The added ECONOMIC AND TECHNOLOGICAL FEASIBILITY:
course content will assist adolescents to understand how to minimize the The proposed amendment does not impose any costs or technological
risk of injury and respond appropriately if facing a life-threatening situa- requirements on local governments.
tion. MINIMIZING ADVERSE IMPACT:

COSTS: The proposed amendment merely conforms the Commissioner’s Regu-
(a) Costs to State government: None. lations to Chapter 242 of the Laws of 2005, and does not impose any
(b) Costs to local government: The proposed amendment merely con- additional compliance requirements or costs on school districts and

forms the Commissioner’s Regulations to Chapter 242 of the Laws of 2005 BOCES beyond those imposed by the statute. Consistent with Chapter 242
and does not impose any additional costs on school districts and boards of of the Laws of 2005, the proposed amendment requires the addition of a
cooperative educational services (BOCES) beyond those imposed by the course of instruction in injury prevention and life safety education to
statute. There may be minimal costs to school districts and BOCES associ- existing curricula. Since this requirement is statutorily imposed, it is not
ated with the selection and purchase of supplies required to integrate the feasible to establish differing compliance or reporting requirements or
additional course content into existing curricula. timetables or to exempt school districts and BOCES from coverage by the

rule.(c) Costs to private regulated parties: None.
LOCAL GOVERNMENT PARTICIPATION:(d) Costs to regulating agency for implementation and continued ad-
Comments on the proposed amendment were solicited from schoolministration of this rule: None.

districts through the offices of the district superintendents of each supervi-LOCAL GOVERNMENT MANDATES:
sory district in the state.The proposed amendment merely conforms the Commissioner’s Regu-

lations to Chapter 242 of the Laws of 2005 and does not impose any Rural Area Flexibility Analysis
additional program, service, duty or responsibility on school districts, TYPES AND ESTIMATED NUMBER OF RURAL AREAS:
BOCES or other local governments. The proposed amendment applies to all school districts and boards of

Consistent with Chapter 242 of the laws of 2005, the proposed amend- cooperative educational services (BOCES) in the State, including those
ment requires the addition of a course of instruction in injury prevention located in the 44 rural counties with less than 200,000 inhabitants and in
and life safety education to existing curricula. School districts and BOCES the 71 towns in urban counties with a population density of 150 per square
will need to ensure that curriculum and instruction include the additional mile or less. 
course content. REPORTING, RECORDKEEPING AND OTHER COMPLIANCE

PAPERWORK: REQUIREMENTS; AND PROFESSIONAL SERVICES:
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The proposed amendment merely conforms the Commissioner’s Regu- (iv) mathematics, three units of credit of mathematics, which shall
lations to Chapter 242 of the Laws of 2005 and does not impose any be at a more advanced level than grade eight, [and] shall meet commence-
additional compliance requirements on rural areas. The proposed amend- ment-level learning standards as determined by the commissioner, pro-
ment requires the addition of courses of instruction in injury prevention vided that no more than two credits shall be earned for any Integrated
and life safety education into existing curricula consistent with Chapter Algebra, Geometry, or Algebra 2/Trigonometry commencement level
242 of the Laws of 2005. School districts and BOCES will need to ensure mathematics course;
that curriculum and instruction include the newly required material. The (v) . . .
amendment does not require parties to hire professional services to com- (vi) . . .
ply. 2. Paragraph (5) of subdivision (a) of section 100.5 of the Regulations

COMPLIANCE COSTS: of the Commissioner of Education is amended, effective June 15, 2006, as
follows:The proposed amendment merely conforms the Commissioner’s Regu-

lations to Chapter 242 of the Laws of 2005 and does not impose any (5) State assessment system. (i) Except as otherwise provided in
additional costs beyond those imposed by the statute. There may be mini- subparagraphs (ii), (iii), and (iv) of this paragraph, all students shall
mal costs on school districts or BOCES associated with the selection and demonstrate attainment of the New York State learning standards:
purchase of supplies required to integrate the new course content into (a) . . .
existing curricula. (b) Mathematics:

MINIMIZING ADVERSE IMPACT: (1) for students who first enter grade nine prior to September
The proposed amendment merely conforms the Commissioner’s Regu- 1997, by passing either the Regents competency test in mathematics, or a

lations to Chapter 242 of the Laws of 2005, and does not impose any Regents examination in mathematics; or
additional compliance requirements or costs on school districts and (2) for students who first enter grade nine in September 1997
BOCES beyond those imposed by the statute. Consistent with Chapter 242 and thereafter, by passing a commencement level Regents examination in
of the Laws of 2005, the proposed amendment requires the addition of a mathematics. For purposes of a Regents endorsed diploma a score of 65
course of instruction in injury prevention and life safety education to shall be considered passing. For a local diploma a score of 55-64, as
existing curricula. Since this requirement is statutorily imposed, it is not determined by the school, also may be considered passing up through the
feasible to establish differing compliance or reporting requirements or 2007-2008 school year; or
timetables or to exempt school districts and BOCES in rural areas from (3) . . .
coverage by the rule. (4) . . .

RURAL AREA PARTICIPATION: 3. Paragraph (7) of subdivision (b) of section 100.5 of the Regulations
Comments on the proposed amendment were solicited from the De- of the Commissioner of Education is amended, effective June 15, 2006, as

partment’s Rural Advisory Committee, whose membership includes follows:
school districts located in rural areas. (7) Types of diplomas. (i) . . .

(ii) . . .Job Impact Statement
(iii) . . .The proposed amendment relates to the provision of instruction in injury
(iv) Earning a Regents diploma. Students first entering grade nineprevention and life safety education by school districts and boards of

in 2001 and thereafter shall meet the commencement level New York Statecooperative educational services (BOCES) and will not have an adverse
learning standards by successfully completing 22 units of credit and fiveimpact on jobs or employment opportunities. Because it is evident from the
New York State assessments distributed as specified in clauses (a) throughnature of the proposed amendment that it will have no adverse impact on
(k) of this subparagraph. After passing the required New York Statejobs or employment opportunities, no further steps were needed to ascer-
assessment or approved alternative in mathematics, science, and Englishtain those facts and none were taken. Accordingly, a job impact statement
language arts, the remaining units of credit required in that discipline mayis not required and one has not been prepared.
be in specialized courses. A specialized course is a course that meets the
requirements of a unit of credit as defined in section 100.1(a) of this PartPROPOSED RULE MAKING
and the New York State commencement level learning standards as estab-NO HEARING(S) SCHEDULED
lished by the commissioner. A specialized course develops the subject in
greater depth and/or breadth and/or may be interdisciplinary. SuccessfulState Graduation and Diploma Requirements for Mathematics
completion of one unit of study in an interdisciplinary specialized course

I.D. No. EDU-11-06-00006-P may be awarded only one unit of credit but may be used to meet the
distribution requirements in more than one subject. In a public high school,PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
an interdisciplinary specialized course shall be taught by a teacher certifiedcedure Act, NOTICE is hereby given of the following proposed rule:
in at least one of the subjects.Proposed action: Amendment of section 100.5 of Title 8 NYCRR. (a) . . .

Statutory authority: Education Law, sections 101 (not subdivided), 207 (b) . . .
(not subdivided), 208 (not subdivided), 209 (not subdivided), 305(1) and (c) Mathematics, three units of credit and [the] a commence-
(2), 308 (not subdivided), 309 (not subdivided) and 3204(3) ment level Regents examination in mathematics designated by the commis-
Subject: State graduation and diploma requirements for mathematics. sioner or an approved alternative pursuant to section 100.2(f) of this Part.
Purpose: To revise mathematics graduation and diploma requirements [Students must pass either the Regents examination titled Mathematics A,
consistent with policy adopted by the New York State Board of Regents. or until January 2002, both Regents examinations titled Course I and

Course II or both Course I and Mathematics A.]Text of proposed rule: 1. Paragraph (3) of subdivision (a) of section
(d) . . .100.5 of the Regulations of the Commissioner of Education is amended,
(e) . . .effective June 15, 2006, as follows:
(f) . . .(3) Students first entering grade nine in the 2001-2002 school year,
(g) . . .but prior to the 2008-2009 school year, shall have earned at least 22 units

of credit including two credits in physical education to receive either a (h) . . .
Regents or local high school diploma. Students first entering grade nine in (i) . . .
the 2008-2009 school year and thereafter shall have earned at least 22 units (j) . . .
of credit including two credits in physical education to receive a Regents (k) . . .
diploma. Such units of credit shall incorporate the commencement level of (v) Earning a Regents diploma with advanced designation. To
the State learning standards in: English; social studies; mathematics, sci- earn a Regents diploma with an advanced designation a student must
ence, technology; the arts (including visual arts, music, dance and theatre); complete, in addition to the requirements for a Regents diploma:
languages other than English; health, physical education, family and con- (a) additional Regents examinations in mathematics as deter-
sumer sciences; and career development and occupational studies. Such mined by the commissioner or approved alternatives pursuant to section
units of credit shall include: 100.2(f) of this Part. Students entering grade 9 prior to September 2009

(i) English, four units of commencement level credit; must pass [the] two of the three commencement level Regents examina-
(ii) . . . tions in mathematics titled Mathematics A, [and] Mathematics B, or Alge-
(iii) . . . bra 2/Trigonometry [or the three Regents examinations titled Course I,
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Course II and Course III or the two Regents examinations titled Mathemat- dents in the State’s public schools have the mathematics skills, knowledge
ics A and Course III]. Students entering grade 9 in September 2009 and and understandings they need to succeed in the new century. In March
thereafter must pass all three commencement level Regents examinations 2005, the Board of Regents adopted revised high school performance
in mathematics titled Mathematics A or Integrated Algebra, Geometry, indicators for mathematics courses in Algebra, Geometry, and Algebra
and Algebra 2/Trigonometry. 2/Trigonometry. The proposed changes to section 100.5 of the Regulations

of the Commissioner of Education are now necessary to implement revi-(b) . . .
sions to mathematics graduation and diploma requirements adopted by the(c) . . .
Board of Regents in October 2005. (vi) . . .

Under current regulations, students must earn three units of credit in(vii) . . .
mathematics to meet the graduation and diploma requirements. In October(viii) . . .
2005, the Board of Regents revised the commencement level mathematics(ix) . . .
graduation and diploma requirements to align with the revised high school(x) Students who first enter grade nine in September 2009 and
performance indicators for the following three mathematics courses: Inte-thereafter who complete all coursework and testing requirements for the
grated Algebra, Geometry, and Algebra 2/ Trigonometry. The mathemat-Regents diploma with advanced designation in mathematics and/or sci-
ics Regents examinations will be revised to reflect the change in the Stateence, and who pass, with a score of 85 or better, three commencement level
learning standard for mathematics and the commencement level perform-Regents examinations in mathematics and/or three commencement level
ance indicators for these courses.Regents examinations in science, will earn a Regents diploma with ad-

The proposed amendment also limits to two the number of units ofvanced designation, with an annotation on the diploma that denotes mas-
credit earned for any of these three commencement level mathematicstery in mathematics and/or science, as applicable.
courses (Integrated Algebra, Geometry, and Algebra 2/ Trigonometry). ItText of proposed rule and any required statements and analyses may
clarifies that students entering grade 9 prior to September 2009 must passbe obtained from: Anne Marie Koschnick, Legal Assistant, Office of
two of the three commencement level Regents examinations titled Mathe-Counsel, Education Department, State Education Bldg., Rm. 148, Albany,
matics A, Mathematics B or Algebra 2/Trigonometry to meet State gradua-NY 12234, (518) 473-8296, e-mail: legal@mail.nysed.gov
tion and diploma requirements in mathematics, and that students who enterData, views or arguments may be submitted to: Jean C. Stevens, In-
grade 9 in September 2009 and thereafter must pass all three commence-terim Deputy Commissioner, Education Department, Office of Elemen-
ment level Regents examinations titled Mathematics A or Integrated Alge-tary, Middle, Secondary and Continuing Education, Rm. 875, Education
bra, Geometry, and Algebra 2/Trigonometry to meet State graduation andBuilding Annex, Albany, NY 12234, (518) 474-5915
diploma requirements. The proposed amendment also provides for stu-Public comment will be received until: 45 days after publication of this
dents who first enter grade 9 in September 2009 and thereafter, whonotice.
complete all coursework and testing requirements for the Regents diploma

Regulatory Impact Statement with advanced designation in mathematics and/or science, and who pass,
STATUTORY AUTHORITY: with a score of 85 or better, three commencement level Regents examina-
Education Law section 101 continues the existence of the Education tions in mathematics and/or three commencement level Regents examina-

Department, with the Board of Regents at its head and the Commissioner tions in science, an annotation on their Regents diploma with advanced
of Education as the chief administrative officer, and charges the Depart- designation that denotes mastery in mathematics or science, as applicable. 
ment with the general management and supervision of public schools and COSTS:
the educational work of the State. (a) Costs to State government: None.

Education Law section 207 empowers the Board of Regents and the (b) Costs to local government: None.
Commissioner to adopt rules and regulations to carry out laws of the State (c) Costs to private regulated parties: None.regarding education and the functions and duties conferred on the Depart- (d) Costs to regulating agency for implementation and continued ad-ment by law. ministration of this rule: None. Education Law section 208 authorizes the Regents to establish exami-

LOCAL GOVERNMENT MANDATES:nations as to attainments in learning and to award and confer suitable
The proposed amendment is necessary to implement policy adopted bycertificates, diplomas and degrees on persons who satisfactorily meet the

the Board of Regents at their October 2005 meeting. The proposed amend-requirements prescribed.
ment revises the mathematics graduation and diploma requirements forEducation Law section 209 authorizes the Regents to establish secon-
students attending the public schools and does not impose any additionaldary school examinations in studies furnishing a suitable standard of
compliance requirements on school districts or charter schools. The pro-graduation and of admission to colleges; to confer certificates or diplomas
posed amendment revises the current mathematics high school graduationon students who satisfactorily pass such examinations; and requires the
and diploma requirements by establishing three commencement leveladmission to these examinations of any person who shall conform to the
mathematics courses in Integrated Algebra, Geometry, and Algebrarules and pay the fees prescribed by the Regents.
2/Trigonometry for which new mathematics Regents examinations will beEducation Law section 305(1) and (2) provide that the Commissioner,
aligned and which students must pass to meet State graduation and di-as chief executive officer of the State system of education and of the Board
ploma requirements.of Regents, shall have general supervision over all schools and institutions

PAPERWORK: subject to the provisions of the Education Law, or of any statute relating to
The proposed amendment does not impose any additional paperworkeducation, and shall execute all educational policies determined by the

on school districts.Board of Regents.
DUPLICATION:Education Law section 308 authorizes the Commissioner to enforce
The proposed amendment does not duplicate existing State or federaland give effect to any provision in the Education Law or in any other

regulations.general or special law pertaining to the school system of the State or any
ALTERNATIVES:rule or direction of the Regents.
The proposed amendment is necessary to implement policy adopted byEducation Law section 309 charges the Commissioner with the general

the Board of Regents at their October 2005 meeting. There are no signifi-supervision of boards of education and their management and conduct of
cant alternatives and none were considered.all departments of instruction.

FEDERAL STANDARDS:Education Law section 3204(3) provides for required courses of study
There are no related federal standards.in the public schools and authorizes the State education department to alter
COMPLIANCE SCHEDULE:the subjects of required instruction.
It is anticipated that schools and school districts will be able to achieveLEGISLATIVE OBJECTIVES:

compliance with the proposed amendment by its effective date.The proposed amendment is consistent with the authority conferred by
Regulatory Flexibility Analysisthe above statutes and is necessary to implement policy enacted by the

Small Businesses:Board of Regents relating to the State learning standards and graduation
and diploma requirements. The proposed amendment will revise the mathematics graduation and

NEEDS AND BENEFITS: diploma requirements for students attending the public schools, consistent
The proposed amendment will revise the mathematics graduation and with policy adopted by the Board of Regents in October 2005. The pro-

diploma requirements first adopted by the Board of Regents in July 1999, posed amendment does not impose any adverse economic impact, report-
and subsequently revised in November 2003, to help ensure that all stu- ing, record keeping or any other compliance requirements on small busi-
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nesses. Because it is evident from the nature of the proposed amendment Committee reviewed the more than 2,000 comments received and it re-
that it does not affect small businesses, no further measures were needed to vised, where appropriate, the final recommendations that were submitted
ascertain that fact and none were taken. Accordingly, a regulatory flexibil- to the Board of Regents for consideration in revising policy on mathemat-
ity analysis for small businesses is not required and one has not been ics graduation and diploma requirements.
prepared. LOCAL GOVERNMENT PARTICIPATION:

Local Government: Comments on the proposed amendment were solicited from school
EFFECT OF RULE: districts through the offices of the district superintendents of each supervi-

sory district in the State. The proposed rule applies to each of the 708 public school districts in
the State, and to charter schools that are authorized to issue local or Rural Area Flexibility Analysis
Regents diplomas with respect to State assessments and high school gradu- TYPES AND ESTIMATED NUMBER OF RURAL AREAS:
ation and diploma requirements. At present, there are only 2 charter The proposed amendment applies to all school districts in the State,
schools authorized to issue local or Regents diplomas. including those located in the 44 rural counties with less than 200,000

COMPLIANCE REQUIREMENTS: inhabitants and the 71 towns in urban counties with a population density of
The proposed amendment will revise the graduation and diploma re- 150 per square mile or less. The proposed amendment also applies to

quirements first adopted by the Board of Regents in July 1999, and subse- charter schools in such areas, to the extent they offer instruction in the high
quently revised in November 2003, to help ensure that all students in the school grades and issue Regents diplomas or local diplomas. At present,
State’s public schools have the skills, knowledge and understandings they there are no such charter schools located in rural areas. 
need to succeed in the next century. The proposed changes are necessary to REPORTING, RECORDKEEPING AND OTHER COMPLIANCE
implement revisions to policy adopted by the Board of Regents in October REQUIREMENTS; AND PROFESSIONAL SERVICES:
2005. The proposed amendment will revise the graduation and diploma re-

Under current regulations, students must earn three units of credit in quirements first adopted by the Board of Regents in July 1999, and subse-
mathematics to meet the graduation and diploma requirements. In October quently revised in November 2003, to help ensure that all students in the
2005, the Board of Regents revised the commencement level mathematics State’s public schools have the skills, knowledge and understandings they
graduation and diploma requirements to align with the revised high school need to succeed in the next century. The proposed changes are necessary to
performance indicators for the following three mathematics courses: Inte- implement revisions to policy adopted by the Board of Regents in October
grated Algebra, Geometry, and Algebra 2/Trigonometry. The mathematics 2005.
Regents examinations will be revised to reflect the change in the State Under current regulations, students must earn three units of credit in
learning standard for mathematics and the commencement level perform- mathematics to meet the graduation and diploma requirements. In October
ance indicators for these courses. 2005, the Board of Regents revised the commencement level mathematics

The proposed amendment also limits to two the number of units of graduation and diploma requirements to align with the revised high school
credit earned for any of these three commencement level mathematics performance indicators for the following three mathematics courses: Inte-
courses (Integrated Algebra, Geometry, and Algebra 2/Trigonometry). It grated Algebra, Geometry, and Algebra 2/Trigonometry. The mathematics
clarifies that students entering grade 9 prior to September 2009 must pass Regents examinations will be revised to reflect the change in the State
two of the three commencement level Regents examinations titled Mathe- learning standard for mathematics and the commencement level perform-
matics A, Mathematics B or Algebra 2/Trigonometry to meet State gradua- ance indicators for these courses.
tion and diploma requirements in mathematics, and that students who enter The proposed amendment also limits to two the number of units of
grade 9 in September 2009 and thereafter must pass all three commence- credit earned for any of these three commencement level mathematics
ment level Regents examinations titled Mathematics A or Integrated Alge- courses (Integrated Algebra, Geometry, and Algebra 2/Trigonometry). It
bra, Geometry, and Algebra 2/Trigonometry to meet State graduation and clarifies that students entering grade 9 prior to September 2009 must pass
diploma requirements. The proposed amendment also provides for stu- two of the three commencement level Regents examinations titled Mathe-
dents who first enter grade 9 in September 2009 and thereafter, who matics A, Mathematics B or Algebra 2/Trigonometry to meet State gradua-
complete all coursework and testing requirements for the Regents diploma tion and diploma requirements in mathematics, and that students who enter
with advanced designation in mathematics and/or science, and who pass, grade 9 in September 2009 and thereafter must pass all three commence-
with a score of 85 or better, three commencement level Regents examina- ment level Regents examinations titled Mathematics A or Integrated Alge-
tions in mathematics and/or three commencement level Regents examina- bra, Geometry, and Algebra 2/Trigonometry to meet State graduation and
tions in science, an annotation on their Regents diploma with advanced diploma requirements. The proposed amendment also provides for stu-
designation that denotes mastery in mathematics or science, as applicable. dents who first enter grade 9 in September 2009 and thereafter, who

PROFESSIONAL SERVICES: complete all coursework and testing requirements for the Regents diploma
The proposed amendment does not impose any additional professional with advanced designation in mathematics and/or science, and who pass,

services requirements. with a score of 85 or better, three commencement level Regents examina-
COMPLIANCE COSTS: tions in mathematics and/or three commencement level Regents examina-
The proposed amendment does not impose any additional costs to tions in science, an annotation on their Regents diploma with advanced

school districts or charter schools. designation that denotes mastery in mathematics or science, as applicable.
ECONOMIC AND TECHNOLOGICAL FEASIBILITY: The proposed amendment does not impose any additional professional

services requirements.The proposed amendment does not impose any additional costs or new
COMPLIANCE COSTS:technological requirements on school districts or charter schools. 
The proposed amendment does not impose any additional complianceMINIMIZING ADVERSE IMPACT:

costs on school districts.The proposed amendment is necessary to implement policy adopted by
MINIMIZING ADVERSE IMPACT:the Board of Regents at their October 2005 meeting. The proposed amend-

ment revises the mathematics graduation and diploma requirements for The proposed amendment is necessary to implement policy adopted by
students attending the public schools and does not impose any additional the Board of Regents at their October 2005 meeting. The proposed amend-
compliance requirements or costs on school districts or charter schools. ment revises the mathematics graduation and diploma requirements for
Because the Regents policy upon which the proposed amendment is based students attending the public schools and does not impose any additional
applies to all school districts in the State and to charter schools authorized compliance requirements or costs on school districts. The Regents policy
to issue local or Regents diplomas, it is not possible to establish differing upon which the proposed amendment is based applies to all school districts
compliance or reporting requirements or timetables or to exempt school in the State. Therefore, it was not possible to establish different compliance
districts or charter schools from coverage by the rule. and reporting requirements for entities in rural areas, or to exempt them

from the provisions of the proposed amendment.The proposed amendment aligns with policy adopted by the Board of
Regents in follow-up to recommendations received from a Mathematics The proposed amendment aligns with policy adopted by the Board of
Standards Committee charged to review the mathematics learning stan- Regents in follow-up to recommendations received from a Mathematics
dards and performance indicators in grades pre-kindergarten through high Standards Committee charged to review the mathematics learning stan-
school. The Committee was comprised of school administrators, mathe- dards and performance indicators in grades prekindergarten through high
matics teachers, mathematics experts, and representatives of the higher school. The Committee was comprised of school administrators, mathe-
education and business communities. As part of its work, comments were matics teachers, mathematics experts, and representatives of the higher
solicited from the field by the Committee on its recommendations. The education and business communities. As part of its work, comments were
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solicited from the field by the Committee on its recommendations. The for purposes of determining State aid, shall not apply to school days during
Committee reviewed the more than 2,000 comments received and it re- which Regents examinations have been scheduled.
vised, where appropriate, the final recommendations that were submitted NEEDS AND BENEFITS:
to the Board of Regents for consideration in revising policy on mathemat- Pursuant to section 175.5(a) of the Commissioner’s Regulations, in
ics graduation and diploma requirements. order for a school day to be counted for State aid purposes, students in

RURAL AREA PARTICIPATION: Grades 7 through 12 must attend school for a minimum of five and one-
half hours. Subdivision (b) of section 175.5 allows an exception to this ruleComments on the proposed amendment were solicited from the De-
where a school day of less than five and one-half hours is conductedpartment’s Rural Advisory Committee, whose membership includes
because of certain circumstances specified in the subdivision. The pro-school districts located in rural areas.
posed amendment to section 175.5(b) would add the scheduling of RegentsJob Impact Statement
examinations to the list of permissible circumstances allowing an excep-The proposed amendment revises mathematics graduation and diploma
tion.requirements consistent with policy adopted by the New York State Board

As a result, schools would be able to count for State aid purposes aof Regents to help ensure that all students in New York State public
school day that includes a half-day Regents Examination session. In addi-schools have the skills, knowledge, and understandings they will need to
tion, the Department would be able to provide school districts and boardssucceed. The proposed amendment will not have an adverse impact on jobs
of cooperative educational services (BOCES) with a more flexible Regentsor employment opportunities. Because it is evident from the nature of the
examination schedule that minimizes the number of instances in whichamendment that it will have a positive impact, or no impact, on jobs or
general education students and students with disabilities might be expectedemployment opportunities, no further steps were needed to ascertain those
to take two examinations required for a diploma on the same day.facts and none were taken. Accordingly, a job impact statement is not

COSTS:required and one has not been prepared.
(a) Costs to State government: None. 
(b) Costs to local government: None.PROPOSED RULE MAKING
(c) Costs to private regulated parties: None.NO HEARING(S) SCHEDULED (d) Costs to regulating agency for implementation and continued ad-

ministration of this rule: None.State Aid to School Districts
LOCAL GOVERNMENT MANDATES:

I.D. No. EDU-11-06-00007-P The proposed amendment does not impose any additional program,
service, duty or responsibility on school districts, BOCES or other localPURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
governments. The proposed amendment will provide school districts andcedure Act, NOTICE is hereby given of the following proposed rule:
BOCES with a more flexible Regents examination schedule that mini-

Proposed action: Amendment of section 175.5 of Title 8 NYCRR. mizes the number of instances in which general education students and
Statutory authority: Education Law, sections 207 (not subdivided) and students with disabilities might be expected to take two examinations
3602(1)(d) required for a diploma on the same day.
Subject: State aid to school districts. PAPERWORK: 

The proposed amendment does not impose any additional paperworkPurpose: To provide that the minimum daily sessions lengths set forth in
on school districts or BOCES. section 175.5(a), for purposes of determining State aid, shall not apply to

DUPLICATION:school days during which Regents examinations have been scheduled.
The proposed amendment does not duplicate existing State or federalText of proposed rule: Subdivision (b) of section 175.5 of the Regula-

regulations. tions of the Commissioner of Education is amended, effective June 15,
ALTERNATIVES:2006, as follows:
There are no significant alternatives and none were considered.(b) The provisions of subdivision (a) of this section shall not apply to
FEDERAL STANDARDS:school days during which a session of less than the minimum number of
There are no related federal standards.hours is conducted because of extraordinary adverse weather conditions,
COMPLIANCE SCHEDULE:impairment of heating facilities, insufficiency of water supply, shortage of
It is anticipated that school districts and BOCES will be able to achievefuel, destruction of a school building, the scheduling of Regents examina-

compliance with the proposed amendment by its effective date.tions, or such other cause as may be found satisfactory by the commis-
Regulatory Flexibility Analysissioner.

Small Businesses:Text of proposed rule and any required statements and analyses may
The proposed amendment relates to the length of a school day forbe obtained from: Anne Marie Koschnick, Legal Assistant, Office of

purposes of determining State aid to school districts, and will not imposeCounsel, Education Department, State Education Bldg., Rm. 148, Albany,
any adverse economic impact, reporting, recordkeeping or other compli-NY 12234, (518) 473-8296, e-mail: legal@mail.nysed.gov
ance requirements on small businesses. Because it is evident from theData, views or arguments may be submitted to: Jean C. Stevens, In-
nature of the proposed amendment that it does not affect small businesses,terim Deputy Commissioner, Education Department, Office of Elemen-
no further measures were needed to ascertain that fact and none weretary, Middle, Secondary and Continuing Education, Rm. 875, Education
taken. Accordingly, a regulatory flexibility analysis for small businesses isBuilding Annex, Albany, NY 12234, (518) 474-5915
not required and one has not been prepared.Public comment will be received until: 45 days after publication of this Local government:notice. EFFECT OF RULE: 

This action was not under consideration at the time this agency’s The proposed amendment applies to all public school districts and
regulatory agenda was submitted. BOCES in the State.
Regulatory Impact Statement COMPLIANCE REQUIREMENTS:

STATUTORY AUTHORITY: The proposed amendment does not impose any additional reporting,
Education Law section 207 empowers the Board of Regents and the recordkeeping or any other compliance requirements on school districts or

Commissioner to adopt rules and regulations to carry out laws of the State BOCES. Pursuant to section 175.5(a) of the Commissioner’s Regulations,
regarding education and the functions and duties conferred on the Depart- in order for a school day to be counted for State aid purposes, students in
ment by law. Grades 7 through 12 must attend school for a minimum of five and one-

Education Law section 3602(1)(d) relates to the definition of “average half hours. Subdivision (b) of 175.5 allows an exception to this rule where
daily attendance” for purposes of the calculation of State aid to school a school day of less than five and one-half hours is conducted because of
districts. certain circumstances specified in the subdivision. The proposed amend-

ment to 175.5(b) would add the scheduling of Regents examinations to theLEGISLATIVE OBJECTIVES:
list of permissible circumstances allowing an exception.The proposed amendment is consistent with the authority conferred by

PROFESSIONAL SERVICES:the above statutes and is necessary to implement policy enacted by the
The proposed amendment does not impose any additional professionalBoard of Regents relating to the length of a school day for State aid

services requirements school districts or BOCES.purposes. The proposed amendment provides that the minimum daily
sessions lengths set forth in Commissioner’s Regulations section 175.5(a), COMPLIANCE COSTS:
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The proposed amendment will not impose any costs on school districts As a result, schools will be able to count for State aid purposes a school
or BOCES. day that includes a half-day Regents Examination session. In addition, the

proposed amendment will provide school districts and BOCES with aECONOMIC AND TECHNOLOGICAL FEASIBILITY:
more flexible Regents examination schedule that minimizes the number ofThe proposed amendment does not impose any costs or technological
instances in which general education students and students with disabilitiesrequirements on school districts or BOCES.
might be expected to take two examinations required for a diploma on theMINIMIZING ADVERSE IMPACT:
same day.The proposed amendment is necessary to implement revisions to policy

RURAL AREA PARTICIPATION:adopted by the Board of Regents in February 2006. Because the Regents
Comments on the proposed amendment were solicited from the De-policy upon which the proposed amendment is based applies to all school

partment’s Rural Advisory Committee, whose membership includesdistricts and BOCES in the State, it is not possible to establish differing
school districts located in rural areas.compliance or reporting requirements or timetables or to exempt school
Job Impact Statementdistricts or BOCES from coverage by the rule. 
The proposed amendment relates to the length of a school day for purposesThe proposed amendment does not impose any additional compliance
of determining State aid to school districts, and will not have an adverserequirements or costs on school districts or BOCES. Pursuant to section
impact on jobs or employment opportunities. Because it is evident from the175.5(a) of the Commissioner’s Regulations, in order for a school day to
nature of the proposed amendment that it will have no adverse impact onbe counted for State aid purposes, students in Grades 7 through 12 must
jobs or employment opportunities, no further steps were needed to ascer-attend school for a minimum of five and one-half hours. Subdivision (b) of
tain those facts and none were taken. Accordingly, a job impact statement175.5 allows an exception to this rule where a school day of less than five
is not required and one has not been prepared.and one-half hours is conducted because of certain circumstances specified

in the subdivision. The proposed amendment to 175.5(b) would add the
scheduling of Regents examinations to the list of permissible circum-
stances allowing an exception.

As a result, schools will be able to count for State aid purposes a school
day that includes a half-day Regents Examination session. In addition, the Department of Environmentalproposed amendment will provide school districts and BOCES with a
more flexible Regents examination schedule that minimizes the number of Conservationinstances in which general education students and students with disabilities
might be expected to take two examinations required for a diploma on the
same day.

LOCAL GOVERNMENT PARTICIPATION: NOTICE OF ADOPTION
Comments on the proposed amendment were solicited from school

Harvest and Possession of Marine Finfish in New York Watersdistricts through the offices of the district superintendents of each supervi-
sory district in the State. I.D. No. ENV-46-05-00008-A
Rural Area Flexibility Analysis Filing No. 252

TYPES AND ESTIMATED NUMBER OF RURAL AREAS: Filing date: Feb. 28, 2006
Effective date: March 15, 2006The proposed amendment applies to all school districts and boards of

cooperative educational services (BOCES) in the State, including those
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-located in the 44 rural counties with less than 200,000 inhabitants and in
cedure Act, NOTICE is hereby given of the following action:the 71 towns in urban counties with a population density of 150 per square
Action taken: Amendment of Part 40 of Title 6 NYCRR.mile or less. 
Statutory authority: Environmental Conservation Law, sections 11-REPORTING, RECORDKEEPING AND OTHER COMPLIANCE
0303, 11-1303, 13-0105, 13-0335, 13-0338, 13-0339-a, 13-0340, 13-0340-REQUIREMENTS; AND PROFESSIONAL SERVICES:
b, 13-0340-c, 13-0340-e, 13-0340-f, 13-0342 and 13-0347The proposed amendment does not impose any additional reporting,
Subject: Harvest and possession of marine finfish in New York waters.recordkeeping or other compliance requirements on school districts or
Purpose: To manage the harvest and possession of marine finfish toBOCES in rural areas. Pursuant to section 175.5(a) of the Commissioner’s
conform with fishery management plans and Federal regulations.Regulations, in order for a school day to be counted for State aid purposes,

students in Grades 7 through 12 must attend school for a minimum of five Substance of final rule: The text of this proposed rule making, which
and one-half hours. Subdivision (b) of 175.5 allows an exception to this amends 6 NYCRR Part 40, “Marine Fish,” includes the following regula-
rule where a school day of less than five and one-half hours is conducted tory changes: revision of the existing commercial trip limit definition; a
because of certain circumstances specified in the subdivision. The pro- requirement that Marine District Party and Charter Boat License holders
posed amendment to 175.5(b) would add the scheduling of Regents exami- complete and file logbooks reporting their catch and effort; a requirement
nations to the list of permissible circumstances allowing an exception. The that all Commercial Foodfish license holders display a decal while fishing;
proposed amendment does not impose any additional professional services a decrease in the recreational minimum size limits for haddock and for
requirements. Atlantic cod; an increase in the minimum size limit, a decrease in posses-

sion limit, and a shortened fishing season for the recreational winterCOMPLIANCE COSTS:
flounder fishery; an increase in the recreational black sea bass fishingThe proposed amendment does not impose any compliance costs on
season; new recreational and commercial minimum size and possessionschool districts or BOCES in rural areas.
limits and fishing season for oyster toadfish; a revised Federal RegisterMINIMIZING ADVERSE IMPACT:
citation for shark regulations incorporated by reference; revisions to ex-The proposed amendment is necessary to implement revisions to policy
isting summer flounder, bluefish, black sea bass and spiny dogfish com-adopted by the Board of Regents in February 2006. The Regents policy
mercial regulations to eliminate duplicate text, to reflect changes to quotaupon which the proposed amendment is based applies to all school districts
periods, and to correct internal text references and allow flexibility forin the State. Therefore, it was not possible to establish different compliance
quota management; elimination of the commercial winter flounder fykeand reporting requirements for school districts or BOCES in rural areas, or
fishery registry and reporting requirements; an increase in the minimumto exempt them from the provisions of the proposed amendment.
mesh size requirement for winter flounder and scup trawls; and a change inThe proposed amendment does not impose any additional compliance
the commercial striped bass limit for trawl gear.requirements or costs on school districts or BOCES in rural areas. Pursuant
Final rule as compared with last published rule: Nonsubstantiveto section 175.5(a) of the Commissioner’s Regulations, in order for a
changes was made in sections 40.1(c)(3)(i), (iii) and 40.5(c)(2).school day to be counted for State aid purposes, students in Grades 7
Text of rule and any required statements and analyses may bethrough 12 must attend school for a minimum of five and one-half hours.
obtained from: Alice Weber, Department of Environmental Conserva-Subdivision (b) of 175.5 allows an exception to this rule where a school
tion, 205 N. Bellemeade Rd., East Setauket, NY 11733, (631) 444-0435, e-day of less than five and one-half hours is conducted because of certain
mail: amweber@gw.dec.state.ny.uscircumstances specified in the subdivision. The proposed amendment to

175.5(b) would add the scheduling of Regents examinations to the list of Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
permissible circumstances allowing an exception. Area Flexibility Analysis and Job Impact Statement
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Non-substantive changes were made by the Department to the text of the party/charter fishing trips; (3) sea sampling conducted by placing observ-
final rule as adopted. These changes were added in an effort to clarify ers on large charter and party boats to obtain data on released fish and catch
certain wording of the rule, and to correct typographical errors. The sub- information that can be used to cross check against the intercept data.
stance of the rule remains unchanged. Therefore, the Department of Envi- The proposed rule makes it mandatory for license holders to carry on-
ronmental Conservation has determined that it is not necessary to revise board observers and to report catch and effort information when requested
the previously published RIS, RFA, RAFA, and JIS. to do so by the Department, the federal fisheries service or the authorized

agent. Federal and state observer programs, which involve onboard dataAssessment of Public Comment
collection agents and telephone and dockside surveys, are important com-Thirty three written comments were received during the public com-
ponents of a fisheries data collection program. Personnel onboard fishingment period for the proposed rule making. Those comments are summa-
vessels can, through direct observation and measurements, provide accu-rized below, followed by the Department’s response:
rate information on individual catch rates, biological data, and, most im-Reporting and observer requirements for marine party and charter boat
portantly, discard and bycatch data that is unavailable through any otherlicense holders:
means. Since participation in past survey and observer programs has beenComments: The Department received nine comments on the proposed
voluntary, cooperation with these types of surveys is unpredictable andParty and Charter Boat reporting and observer requirements. Seven were
tends to vary from year to year and from area to area, complicating surveysubmitted by individuals, one was from a trade organization representing
design and implementation, and resulting in annual catch and effort esti-the interests of the marine for-hire boat industry, and one came from a
mates that are biased or highly variable. The proposed rule will enable thecoalition of environmental organizations.
Department and its authorized representatives to collect accurate data,The boat industry representative and four individuals who were owners
improving the Department’s ability to manage marine fishery resources.or operators of party or charter vessels objected to the reporting require-

The Department acknowledges the comments concerning the effectments because they do not believe that the logbook data will be used in any
that on-board observers would have on safety and efficiency of operationsmeaningful way, and questioned whether New York could require a form
for small charter boats. The For-Hire Survey recognizes these concernsto be filed with a federal agency.
and does not call for observers on small charter boats.They also indicated that while they do not object to licensed vessels

The Department is adopting the proposed changes relating to the re-carrying observers, they did request an exemption for vessels licensed to
porting and observer requirements for party and charter boat license hold-carry only six passengers because the addition of an observer would be a
ers.safety risk, a violation of federal law, and an economic hardship on the

Commercial foodfish license decal:operators of such vessels. One person objected to the observer program
Comments: The Department received two written comments on theand was concerned about having to pay for the observer.

commercial foodfish license decal requirement. One individual objected toThe environmental coalition and two individuals supported both the
the proposed decal and suggested that the size and location of the proposedreporting and observer requirements, citing the need for more accurate
decal would make it difficult to see and would not be helpful in identifyinginformation on harvest data, stock status, and bycatch, as well as consis-
commercial fishery participants. As an alternative, this individual recom-tency with federal requirements. Additionally, the coalition and one indi-
mended that the state regulations should require commercial license hold-vidual specifically supported the penalty and permit revocation provisions
ers to comply with existing federal vessel identification requirements,for failure to comply with the reporting and observer requirements. One
which he believes would promote consistency of regulations betweenindividual recommended that the regulations be revised to prohibit person-
federal and state permit holders, improve enforcement, and be acceptablenel on for-hire vessels from interfering with observer access to vessel
to commercial fishermen.patrons. The environmental coalition recommended that the regulations be

The second comment came from an individual who supports the propo-amended to include equivalent on-board observer regulations for commer-
sal.cial fishing vessels.

Department response: The decal requirement is necessary to enable lawDepartment Response: Environmental Conservation Law 13-0342 au-
enforcement to visually identify commercial fishing vessels. Decals havethorizes the Department to adopt regulations to require the reporting of
been successfully used with party and charter boat license holders, andcatch and effort data by party and charter boat license holders for the
therefore were selected as an appropriate model for the initial identifica-purpose of improving the Department’s ability to manage marine fishery
tion of commercial fishing boats.resources. This proposal would require all marine party and charter license

The Department is adopting the proposed changes relating to the com-holders to complete and file Vessel Trip Reports (VTRs), summarizing
mercial foodfish license decal.their catch, effort and harvest, when directed to do so in writing by the

Atlantic cod and haddock:Department. The Department expects to impose such a requirement in the
Comments: One written comment was received expressing concernfuture when a decision has been made to replace current data collection

that regulatory consistency with other states or the federal governmentprograms (see below) with a VTR requirement. The VTR is a standardized
should not be the basis for setting New York’s fishery management mea-fisheries data collection form that is produced, distributed and compiled by
sures, which instead should be based on scientific arguments or precau-the federal government at no cost to New York State or to fishermen. All of
tionary/conservative approaches to management.New York’s commercial foodfish license holders have been required to

Department response: The proposed changes to the minimum sizecomplete and submit this form since 2002. The VTR is a very cost effec-
limits for these species are based on the recommendations of the Newtive means of collecting detailed harvest data reported by fishermen. At
England Fishery Management Council and on the most recent biologicalpresent, only some of New York’s party and charter boat operators (those
stock assessments for these species.who hold federal permits) are required to complete and submit VTRs (a

condition of their federal permit). The adoption of this rule will provide the The Department is adopting the proposed changes relating to Atlantic
Department with the ability to compile a complete census of catch and cod and haddock.
effort data from all of New York’s party and charter boats, providing more Winter flounder recreational measures:
complete and accurate information on harvest data, stock status, and by- Comments: The Department received twenty written comments on the
catch, at virtually no cost to the fishermen or to the State. recreational winter flounder proposals. Fourteen of these comments were

The Department notes the comments that questioned whether New from recreational anglers, four from party and charter boat owners and
York could require a form to be filed with a federal agency. The VTR mates or their representatives, one from a recreational fishing industry
filing provision of the rule is intended to enable the Department to main- trade organization, and one from an environmental organization. Many of
tain consistency with procedures adopted by the cooperative state and the recreational anglers supported the proposed minimum size and bag
federal fisheries statistics program. The Department wishes to clarify that limits, and opposed the limited open season. Nine of these anglers specifi-
this is a state - not federal - filing requirement. Accordingly, the text of the cally opposed the closure of the winter flounder season during the month
rule has been modified to address this concern. of June, and several were opposed to the Fall closure as well. Many of the

The proposed rule would also make it mandatory for marine and anglers opposed to the June closure said they fished primarily in Moriches
coastal district party and charter boat licensees to comply with the data Bay, and said the June closure would have a significant negative impact on
collection procedures employed by the “For-Hire Survey,” which is a winter flounder fishing. Two recreational fishermen indicated that the
cooperative federal and state program currently being conducted on the regulations do not go far enough in light of the depressed status of winter
east coast of the United States. Those procedures include three compo- flounder stocks, and that New York should implement a complete closure
nents: (1) effort data derived from telephone calls to captains of permitted of the fishery, or as an alternative, a much lower possession limit (no more
vessels; (2) catch data derived from angler intercepts at the conclusion of than 6) and a very short spring season.
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Two party and charter boat operators and the representative of the party
and charter boat association provided comments in support of the proposed Department of Healthseason. One party and charter boat captain supported the proposed season,
but suggested that the size limit be increased to 121⁄2" minimum and the
bag limit be reduced to 8 fish per trip. The fishing industry trade associa-

NOTICE OF ADOPTIONtion supported the proposed winter flounder regulations. The owner of a
fishing station based on Moriches Bay supports the proposed size and Regulated Medical Waste
possession limits, but opposes the June closure. I.D. No. HLT-20-05-00024-A

Filing No. 240The representative of the environmental organization supports the
Filing date: Feb. 23, 2006adoption of the winter flounder regulations and suggested more aggressive
Effective date: March 15, 2006

regulations to rebuild the stocks.
PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-

Department response: The Department recognizes that the comments cedure Act, NOTICE is hereby given of the following action:
reflect differing preferences for the open season dates. However, the Action taken: Amendment of Part 70 of Title 10 NYCRR.
Marine Resources Advisory Council supports the adoption of the April 1 to Statutory authority: Public Health Law, sections 1389-bb and 1389-ff
May 30th open season, as well as the 12 inch minimum size limit and 10 Subject: Regulated medical waste.
fish possession limit. Therefore, the Department is adopting the proposed Purpose: To update regulated medical waste regulations.
changes relating to winter flounder. Substance of final rule: Existing Part 70 is rescinded and replaced with a

new Part 70 containing five Subparts: 70-1 Applications and Definitions;Oyster Toadfish: 70-2 Management of Regulated Medical Waste (RMW); 70-3 Require-
ments for Autoclaves to Treat Regulated Medical Waste; 70-4 Approval ofComments: The Department received three supportive comments re-
Alternative Regulated Medical Waste Treatment Systems; and 70-5 Ap-lated to these proposed regulations - one from a representative of an
proval Process for Alternative Technologies.environmental organization, one from a local government agency staff This amendment clarifies terminology; adds flexibility to existing reg-

member, and one from a recreational angler. The recreational angler sug- ulatory requirements; and codifies advisories for RMW management pre-
gested that the Department should also consider a moratorium on the viously promulgated in guidance documents, following 1993 statutory
recreational harvest of toadfish. amendments. This proposal revises regulatory definitions for RMW, infec-

tious agents and treatment in conformance with the Law; amends
Department response: There is little information on the status of toad- container-labeling requirements; and incorporates applicable requirements

fish populations, and there is insufficient data to generate biological refer- for transport and disposal of RMW, allowing for increased flexibility in
ence points. Available landings data show that toadfish landings remain financial management and planning.

Section 70-1.1 specifies that the requirements apply to hospitals, resi-low, and little fishing effort is currently directed at this species. Based on
dential health care facilities, and diagnostic and treatment centers andthe available information, a harvest moratorium is scientifically unsupport-
clinical laboratories.able. Therefore, the Department is adopting the proposed changes relating Section 70-1.2 includes new and revised definitions for terms used

to oyster toadfish. throughout the Subpart, including “alternative regulated medical waste
treatment system,” “autoclave,” “biologicals,” “certificate of treatment,”Winter flounder and scup mesh regulations:
“challenge testing,” “clinical laboratory,” “culture and stocks,” “culture

Comments: The Department received one supportive comment relating dishes and devices for transferring, inoculating and mixing cultures,”
“cycle,” “decontamination,” “destroyed waste,” “efficacy testing,” “haz-to the winter flounder minimum mesh, and suggested that the Department
ardous waste,” “household medical waste,” “incinerator,” “infectiousshould take additional action to restore winter flounder stocks, including
agent,” “monitoring,” “operating parameters,”  “operation plan,” “para-consideration of a moratorium or a harvest closure between September 1 metric control,” “primary container,” “residence time,” “secondary

through June 30th. container,” “sharp,” “solid waste,” “sterilize,” “universal warning sign,”
and “validation testing.”Department response: The proposed changes to the winter flounder and

Section 70-2.1 stipulates the minimum requirements of a written planscup mesh regulations are consistent with the mandatory provisions of the for the management of RMW.
Winter Flounder and Scup Fishery Management Plans. These measures Section 70-2.2 contains requirements and standards for containment
will adequately protect undersized scup and winter flounder, minimizing and storage of RMW; clarifies requirements for disposal and establishes
discard mortality. time frames for storage of primary containers used to discard sharps;

clarifies time frame for storage of RMW in patient care areas and clinical
The Department is adopting the proposed changes relating to the winter laboratories; sets requirements for rooms or areas used to store RMW; sets

flounder and scup mesh regulations. labeling requirements for secondary containers used to transport untreated
RMW off-site for treatment; clarifies decontamination procedures andStriped bass: guidelines for reusing secondary containers; specifies disposal require-
ments for secondary containers intended for single use; clarifies on-siteComments: The Department received five comments from recreational
processing procedures for reusable sharps containers; and describes re-anglers, all opposed to the proposed rule. Most indicated a concern that the
quirements for transport of RMW within a facility.increased bycatch allowance in the trawl fishery would create an illegal Section 70-2.3 specifies treatment methods for RMW; provides dispo-

directed fishery for striped bass. As an alternative, several anglers sug- sal requirements for hazardous, chemotherapeutic and radioactive waste;
gested the Department eliminate the bycatch allowance entirely. Another provides requirements for treatment of human tissue(s), or organs and
individual suggested that to reduce the likelihood of regulatory discards, animal body parts; stipulates transport, packaging and treatment require-

ments for cultures and stocks containing infectious agents; provides provi-the Department consider time and area closures for trawl fishing for those
sion for sharps destruction and treatment; stipulates requirement for aperiods when striped bass are abundant.
response plan for handling untreated waste found commingled with solid

Department response: The proposed increase in the striped bass trip waste; requires a radiation detection system for a facility to screen incom-
ing waste for the presence of radioactive materials; requires a contingencylimit for permitted trawl vessels was based on advice from industry, and is
plan for handling radioactive material found commingled with RMWsupported by the Marine Resources Advisory Council. The Council con-
delivered for treatment at a treatment facility; and clarifies treated RMWcluded that a 21 fish trip limit would be no more likely to cause develop- disposal options.

ment of a directed trawl fishery than the current 7 fish trip limit. Consistent Section 70-2.4 describes requirements for transfer of untreated waste
with the Council’s recommendation, the Department is adopting the pro- for off-site treatment; clarifies that generators of RMW must transfer
posed changes relating to the bycatch trip limit for striped bass. custody of untreated waste only to an appropriately permitted (by DEC)
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hauler; provides exemption if monthly waste generation is under 50 regulations. On the development of this final regulation, DOH carefully
pounds; establishes requirement for use of medical waste tracking forms; considered the written and informal comments of these regulations im-
clarifies applicability of Federal Department of Transportation require- pacting providers and other interested parties given in response to the
ments to certain cultures and stocks; specifies treatment requirements for proposed regulations given in the advanced March 2003 distribution and
solid waste transported with untreated RMW. this final rule making notice May 18, 2005, NYS Register. The final

comment period ended July 2, 2005 with written comments being filed onSection 70-2.5 contains record-keeping requirements and retention
July 1 by the following organizations:times for the quantity, types, on-site treatment and disposal of RMW.

Section 70-3.1 contains validation testing requirements for autoclaves • Information from Scientific LLC (West Sand Lake, NY)
used to treat RMW; and specifies required elements of protocols for • WNWN International, Inc. (Burlington, Conn.)
validation testing. • Healthcare Association of New York State (HANYS)Section 70-3.2 contains requirements for, and minimum elements of,

• Stericycle, Inc. (Woonsocket, R.I.)an operational plan for facilities using autoclaves; specifies procedures that
• Albany Medical Center (Albany, NY) must be followed upon autoclave failure to meet operating parameters;

contains requirements for monitoring autoclave performance; specifies The Department agreed with the July 2005 comments from the above
standards for autoclave performance and for containment of RMW for organizations and made appropriate changes for purposes of clarity and
treatment by autoclaving; and clarifies treatment of autoclaved sharps prior updating citations in the following sections: Definitions (Section 70-1.2);
to disposal. Waste Management Plan (Sec. 70-2.1); Containment and Storage (Sec. 70-

Section 70-3.3 clarifies the minimum operating parameters for treat- 2.2); Treatment and Disposal - Cultures and Stocks (Sec. 70-2.3); Transfer
ment of RMW in a gravity-feed autoclave and in a vacuum-displacement of Regulated Medical Waste -Monitoring Autoclaves (Sec. 70-2.4); Opera-
autoclave; specifies approval requirements for use of an autoclave at tional Requirements (Sec. 70-3.2) and Treatment Technology Approval
alternative operating parameters. (70-5.1). The provisions of all referenced sources remain the same.

Section 70-3.4 contains record keeping requirements and time frames The Department of Health (DOH) and the Department of Environmen-
for efficacy and validation testing, autoclave training, and documentation tal Conservation (DEC) took into consideration, existing NYS DOH/DEC
of corrective actions, modification of approved operating plans, residence and Federal regulations with those being proposed and disagreed with the
time, pressure and temperature of treated loads. interested parties recommendations in the following sections of these

Section 70-4.1 clarifies criteria for department approval of alternative regulations: Application (70-1.1). These regulations are restricted to facili-
treatment methods for RMW; and provides approval guidelines and time ties subject to Article 2801 (i.e., Hospitals, nursing homes, residential
frames. health care facilities, diagnostic and treatment centers) and clinical labora-

Section 70-4.2 establishes requirement for an operational plan ap- tories pursuant to Section 571 of the Public Health Law; Definitions (70-
proved by the department for each facility using an alternative RMW 1.2 (a) - issue: exclude autoclaves as alternative technology; (I) - issue -
treatment system; stipulates required elements of the operation plan, in- efficacy testing . . . do not set criteria for lab testing; (o) - issue: Household
cluding segregation of waste, safety and training plans for personnel han- medical waste do not clarify applicability to home generated waste; Con-
dling RMW, emergency procedures, performance monitoring and routine tainment and Storage (70-2.2 (m) - issue: transporting waste; (g), (d) & (e)
maintenance; describes requirements for modification of the approved - issue - regulated medical waste storage temperature; Treatment and
operation plan; stipulates the need for an approved plan prior to operation; Disposal (70-2.3(b)(4) - issue: treatment and disposition; Transfer of Reg-
describes procedures for system failure during operation; specifies moni- ulated Medical Waste (70-2.4(b) - issue: off-site transport; Validation
toring requirements during operation; and stipulates operating personnel Testing (70-3.1 - issue: validation testing source & methods of testing not
training requirements. clarified; Generally Accepted Alternative Operating Parameters (70-3.3) -

Section 70-4.3 clarifies the requirement for a protocol for validation issue - alternative operating parameters not specified; Approval of alterna-
testing; stipulates validation testing requirements to be met prior to placing tive technology in New York State (70-5.1) - Issues: chemical treatment
system in operation. systems rely on parametric monitoring systems versus using thermal treat-

Section 70-4.4 stipulates the additional recordkeeping requirements ment systems which rely on pressure and temperature controls.
and retention times for efficacy and validation testing; for personnel In the above areas, DOH felt among other things, these changes have
records; for corrective actions; and for plan modifications. already been addressed in the Regulatory Impact Statement to achieve the

Section 70-5 summarizes the approval process for Alternative Treat- New York State Legislative objectives. Some of the changes being pro-
ment Technologies in New York State. posed would go beyond the scope of DOH authority. These changes would
Final rule as compared with last published rule: Nonsubstantive impose new or different RMW definitions not in current regulations, re-
changes were made in sections 70-1.2(a), (i), (l), (n), (q), (r), (u), (aa), (bb), define validation testing and operating parameters, establish more strin-
(ff) and (ii); 70-2.2(a), (d), (e), (f), (g), (h), (i) and (m); 70-2.3(b), (c), (e) gent labeling criteria, impose new source separation and impose more
and (f); 70-2.4(a) and (d); 70-3.1(a) and (b); and 70-5.1(a). stringent criteria for autoclaves/alternative technology and removal of
Text of rule and any required statements and analyses may be DOH review/approval flexibility.
obtained from: William Johnson, Department of Health, Division of As a final decision to move forth with these regulations, the vast
Legal Affairs, Office of Regulatory Reform, Corning Tower, Rm. 2415, majority of impacted providers has accepted these rules and incorporated
Empire State Plaza, Albany, NY 12237, (518) 473-7488, fax: (518) 486- these standards into their day-to-day management of RMW operating
4834, e-mail: regsqna@health.state.ny.us plans. It has not been the policy of DOH to set rigid regulations regarding
Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural waste handling and disposal. However, it is necessary to consider adoption
Area Flexibility Analysis and Job Impact Statement of minimum best practice requirements for containing regulated medical
Although the regulation has been changed since it was published in the waste. The Department has long determined that regulated medical waste
State Register on May 18, 2005, the changes do not necessitate any warrants special handling to ensure provider employees, patients and the
changes to the Regulatory Impact Statement, Regulatory Flexibility Anal- public is being protected against potential infectious agents and exposure
ysis, Rural Area Flexibility Analysis, or Job Impact Statement. to blood borne pathogens. In that regard, the Commissioner reserves its
Assessment of Public Comment authority to review new emerging situations and address such on a case-

The Department of Health believes that the revised Part 70 Environ- by-case basis. In addition, the DOH recognizes that other authorities,
mental Regulations as set forth in this final rule making are those based on Federal, State and county governments may apply different or more strin-
a wide range of comments dating to 1988 when the original Part 70 was gent regulations impacting the DOH regulated parties. In addition, the
adopted and subsequent PHL 1389 aa-gg was adopted into law. This law Department of Health is cognitive of the fact that there are various national
put into place five (5) categories of Regulated Medical Waste (RMW) organizations that have adopted guidance recommendations impacting the
which are necessary and appropriate to provide adequate protection of the management of regulated medical waste in the United States. Therefore,
public and provider employees and patients that maybe exposed to blood- the Department encourages the provider industry to consider these guide-
borne and other potentially infectious materials and toxic agents. Addition- lines in ensuring their institutions are current with industry wide recom-
ally, consideration was given to the findings of numerous surveillance mendations as maybe appropriate. The provider community governing
provider surveys conducted by the Department of Health (DOH), includ- authorities are encouraged to consider alternative technologies and certifi-
ing various reported provider RMW incidents, Federal (2000) and State of cation organizations (i.e., Joint Commission on Accreditation of Health-
New York (2001) needle stick safety and prevention legislation, plus care Organizations (JCAHO) “best practices” in managing RMW within
Federal Environmental Protection Agency (EPA) RMW and select agent its institutions.
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Subsection 362-2.5(e) is amended to delete a cross reference to a
subsection that has been deleted and relabeled as subsection (d).Insurance Department Subsection 362-2.5(f) is relabeled as subsection (e).

Subsection 362-2.7(a) is added to delete the copayment applied to well-
child visits effective June 1, 2003.

Subsection 362-2.7(b) is added to require health plans to offer an
EMERGENCY additional Healthy New York benefit package which does not include

RULE MAKING prescription drugs and to allow qualifying small employers and qualifying
individuals to choose among the Healthy New York benefit packages. The

Healthy New York Program subsection also provides that qualifying small employers must elect to
provide the same benefit package to all of their employees. The subsectionI.D. No. INS-11-06-00001-E
also provides that once enrolled in the program, any change in the selectionFiling No. 239
of a benefit package may occur at the time of annual recertification or atFiling date: Feb. 22, 2006
anytime the premium rate changes. Notice of this option must be includedEffective date: Feb. 22, 2006 with any notice of rate change.

Subsection 362-2.7(c) is added to provide that individuals eligible for aPURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
federal tax credit under the Trade Adjustment Act of 2002 shall be deemedcedure Act, NOTICE is hereby given of the following action:
to have satisfied the pre-existing condition waiting period within theAction taken: Addition of section 362-2.7 and amendment of sections
Healthy NY program in full.362-2.5, 362-3.2, 362-4.1, 362-4.2, 362-4.3, 362-5.1, 362-5.2, 362-5.3 and

Subsection 362-3.2(h) is revised to clarify that qualifying small em-362-5.5 of Title 11 NYCRR.
ployers choosing to offer coverage to part-time workers may choose theStatutory authority: Insurance Law, sections 201, 301, 1109, 3201, level of premium contribution they make on behalf of part-time workers.3216, 3217, 3221, 4235, 4303, 4304, 4305, 4318, 4326, and 4327

Subsection 362-3.2(j) is revised to provide that small employer appli-
Finding of necessity for emergency rule: Preservation of public health cants shall be considered to have provided group health insurance if they
and general welfare. have arranged for group health insurance coverage on behalf of their
Specific reasons underlying the finding of necessity: It is estimated that employees and contributed more than a de-minimus amount on behalf of
approximately 3 million New York citizens currently do not have health their employees. The subsection also defines de-minimus contributions
insurance coverage. Access to employer based insurance coverage is heav- through January 31, 2005 as those that do not exceed an average of $50 per
ily impacted by changes in the economy. Many small businesses do not employee per month. Beginning February 1, 2005, de-minimus contribu-
offer health insurance to their employees due to its cost. A significant tions are those that do not exceed an average of $75 per employee per
percentage of the uninsured in this State and Nationwide are employed by month for employers in the counties of Bronx, Kings, Nassau, New York,
small businesses which do not offer health insurance coverage. Chapter 1 Orange, Putnam, Queens, Richmond, Rockland, Suffolk, and Westchester
of the Laws of 1999 authorized the development of the Healthy New York or an average of $50 per employee per month for employers in all other
program for the purpose of bringing affordable health insurance coverage counties. De-minimus contributions shall not prevent small employers
to currently uninsured working people. The program targets uninsured from qualifying to purchase health insurance coverage through the Healthy
small businesses with a significant percentage of low-wage workers and NY program.
uninsured individuals at lower income levels. Since the program’s com- Subsection 362-3.2(m) is amended to delete the requirement for sup-
mencement in 2001, over 27,000 uninsured workers have already bene- porting documentation with annual recertification.
fited from Healthy New York. After several years of operation, we have Subsection 362-4.1(a) is revised to change the definition of “employed
determined that certain changes allowing for choice in health insurance person” to include any person employed and receiving monetary compen-
benefit packages, improved and simplified eligibility and recertification sation currently or within the past 12 months.
requirements, and an increased reduction in premiums will encourage even Subsection 362-4.1(b) is revised to delete the definition of “episodic
more uninsured small businesses and uninsured low income individuals to employment.”
purchase health insurance coverage. Subsection 362-4.1(c) is re-labeled as subsection 362-4.1(b).

Consequently, it is critical for this regulation to be adopted as promptly Subsection 362-4.2(i) is revised to delete the requirement for support-
as possible. For the reasons stated above, this rule must be promulgated on ing documentation at annual recertification.
an emergency basis for the furtherance of the public health and general Subsection 362-4.2(k) is added to provide that applicants for qualifying
welfare. individual health insurance contracts may meet the Healthy New York
Subject: Healthy New York Program. eligibility requirement regarding employment by demonstrating that their
Purpose: To reduce Healthy New York premium rates by adjusting the spouse (residing in their household) is an employed person.
stop loss reimbursement corridors to enable more uninsured businesses Subsection 362-4.3(b) is amended to delete the requirement that child
and individuals to afford health insurance; lessen complexity in eligibility support be counted as parental income for the purposes of determining
determination; eliminate the well-child copayment; create a second benefit income eligibility.
package; allow members to select a benefit package at annual recertifica- Subsection 362-4.3(d) is revised to recognize that supporting documen-
tion or when the premium rate changes; establish clear rules with respect to tation is not required upon annual recertification.
determining employment eligibility; clarify employer contribution require- Subsection 362-5.1(b) is revised to amend the claims corridors for the
ments for part-time workers, qualify Healthy New York as coverage eligi- small employer stop loss fund and the qualifying individual stop loss fund
ble for a federal tax credit - generally improving the Healthy New York to include claims paid on behalf of a covered member in excess of $5,000
program based upon feedback of affected parties; change the loss ratio and less than $75,000, beginning in calendar year 2003.
standard for Healthy New York contracts from small group to individual; Subsection 362-5.1(d) is amended to delete an unnecessary description
require reports from the insurers pertaining to stop loss reimbursement or of the prior claims corridor amounts.
loss ratio to be certified. Subsection 362-5.2(c) is amended to change a reference to the prior
Substance of emergency rule: The Second Amendment to Regulation claims corridor from a specific dollar amount to a general reference so that
171 makes various changes to the Healthy New York program with respect it is applicable regardless of the dollar amount.
to providing for choice in benefits, enhanced and simplified eligibility Subsection 362-5.2(f) is amended to insert the word “the.” This cor-
requirements and reduced premium rates. rects a technical error.

Subsection 362-2.5(a) is amended to allow health maintenance organi- Subsection 362-5.3(e) is amended to change the loss ratio standard for
zation to provide insured individuals with forms necessary for recertifica- Healthy New York contracts from small group to individual.
tion 90 days prior to their due date. Subsection 362-5.3(f) is added to provide that health maintenance

Subsection 362-2.5(b) is amended to eliminate the requirement for organizations and participating insurers may reinsure their Healthy New
supporting documentation with annual recertification. York business in whole or in part if they determine it would favorably

Subsection 362-2.5(d) is deleted to discontinue the requirement that impact premium rates. The subsection also provides that the impact of any
health plans mail Healthy NY a written reminder of their obligation to such reinsurance shall be factored into the premium rates for affected
recertify sixty days prior to the date coverage would terminate due to a qualifying group health insurance premiums and individual health insur-
failure to recertify. ance premiums.
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Subsection 362-5.3(g) is added to provide that no later than 30 days this option to change benefit packages. The amendment deletes the well
from the effective date of this regulation, health maintenance organizations child copayment applicable to Healthy New York in order to enhance
and participating insurers shall submit the policy form amendments and access to preventive and primary care for children. The amendment per-
premium rate adjustments necessitated by these amendments. mits Healthy New York to be considered qualifying health insurance under

the federal Trade Act of 2002 to allow those qualifying for a federal taxSubsection 362-5.5(a) is amended to require that reports pertaining to
credit to benefit from that credit. The amendment revises the eligibilitystop loss reimbursement or loss ratio be certified by an officer of the
requirements relating to employment in order to lessen complexity andcompany that such report is accurate and complete.
enhance access. The amendment provides that child support paymentsThis notice is intended to serve only as a notice of emergency adoption.
shall not be treated as income of the parents for the purpose of determiningThis agency intends to adopt this emergency rule as a permanent rule and
household income eligibility equitably. The amendment deletes the appli-will publish a notice of proposed rule making in the State Register at some
cability of certain documentation requirements in connection with the re-future date. The emergency rule will expire May 22, 2006.
certification process and facilitates re-certification closer to annual re-Text of emergency rule and any required statements and analyses may
newal date. This will allow for simplification of the re-certification processbe obtained from: Mike Barry, Insurance Department, 25 Beaver St.,
to assist in ensuring continuity of coverage for low income individuals.New York, NY 10004, (212) 480-5265, e-mail: mbarry@ins.state.ny.us
The amendment clarifies that qualifying small employers choosing to offer

Regulatory Impact Statement coverage to part-time workers may choose the level of premium contribu-
1. Statutory authority: The authority for the amendment to 11 NYCRR tion on behalf these workers to encourage employers to extend coverage to

362 is derived from sections 201, 301, 1109, 3201, 3216, 3217, 3221, part-time workers. The amendment provides that employers making a de-
4235, 4303, 4304, 4305, 4318, 4326 and 4327 of the Insurance Law. minimus contribution to employee premiums shall not be crowded out of
Sections 201 and 301 authorize the superintendent to prescribe regulations the Healthy New York Program for this reason. Through January 31, 2005,
interpreting the provisions of the Insurance Law as well as effectuating any de-minimus contributions are those that do not exceed an average of $50
power granted to the superintendent under the Insurance Law, to prescribe per employee per month. Beginning February 1, 2005, de-minimus contri-
forms or otherwise to make regulations. Section 1109 authorizes the super- butions are those that do not exceed an average of $75 per employee per
intendent to promulgate regulations in effectuating the purposes and provi- month for employers in the counties of Bronx, Kings, Nassau, New York,
sions of the Insurance Law and Article 44 of the Public Health Law with Orange, Putnam, Queens, Richmond, Rockland, Suffolk, and Westchester
respect to the contracts between a health maintenance organization and its or an average of $50 per employee per month for employers in all other
subscribers. Section 3201 authorizes the superintendent to approve acci- counties. This de-minimus amendment will avoid penalizing vulnerable
dent and health insurance policy forms for delivery or issuance for delivery employers for such premium contributions and will encourage these em-
in this state. Section 3216 sets forth the standard provisions to be included ployers to purchase Healthy New York subject to a 50% premium contri-
in individual accident and health insurance policies written by commercial bution requirement. The amendment clarifies that health maintenance or-
insurers. Section 3217 authorizes the superintendent to issue regulations to ganizations and participating insurers may reinsure their Healthy New
establish minimum standards, including standards of full and fair disclo- York business if it achieves a favorable premium impact. The amendment
sure, for the form, content and sale of accident and health insurance also adjusts the stop loss corridors for the program in order to effectuate a
policies. Section 3221 sets forth the standard provisions to be included in level of premium reduction sufficient to encourage more currently unin-
group or blanket accident and health insurance policies written by com- sured businesses and individuals to purchase comprehensive health insur-
mercial insurers. Section 4235 defines group accident and health insurance ance coverage. These revisions should provide low-income individuals
and the types of groups to which such insurance may be issued. Section and vulnerable small businesses with enhanced access to Healthy New
4303 sets forth benefits that must be covered under accident and health York. This amendment changes the loss ratio standard for Healthy New
insurance contracts. Section 4304 includes requirements for individual York contracts from small group to individual and requires that insurer’s
health insurance contracts written by non-profit corporations. Section 4305 reports pertaining to stop loss reimbursement or loss ratio be certified.
includes requirements for group health insurance contracts written by not- 4. Costs: The Health Care Reform Act allocated a fixed amount to the
for-profit corporations. Section 4318 sets forth requirements for accident Healthy New York program to encourage uninsured businesses and indi-
and health insurance contracts that include a pre-existing condition provi- viduals to purchase health insurance. This amendment will not alter the
sion. Section 4326 authorizes the creation of a program to provide stan- amounts dedicated to the program. However, this amendment will increase
dardized health insurance to qualifying small employers and qualifying the per head cost to the State to be distributed from the overall allocation
working uninsured individuals. Section 4326(g) authorizes the superinten- for the program for workers enrolled in Healthy New York. The amount of
dent to modify the copayment and deductible amounts for qualifying this increase will depend on the actual claims experience of the Healthy
health insurance contracts. Section 4326(g) authorizes the superintendent New York insured population. Because the amendment enhances access to
to establish additional standardized health insurance benefit packages to Healthy New York, we would also expect that the amendment will cause
meet the needs of the public after January 1, 2002. Section 4327 creates the program to operate at enrollment levels which are consistent with the
two stop-loss funds and requires the superintendent to promulgate regula- program’s full funding capacity. At the same time, by bringing affordable
tions setting forth the procedures for the operation of the stop loss funds insurance protections to the currently uninsured population, this amend-
and distribution of monies therefrom. Section 4327(b) sets the stop loss ment will avert costs to the State resulting from uninsured individuals
corridors for calendar year 2001. Section 4327(d) provides that, except as accessing necessary and emergency health care services. Enhanced access
specified in subsection (b) with respect to calendar year 2001, the level of to market based coverage will result in an introduction of private dollars
stop loss coverage need not be the same. Section 2807-v(1)(h) & (i) of the into the New York’s healthcare system along with a savings to heavily
Public Health Law directs the distribution of funds for purposes of services subsidized State programs. Further, enhanced access to preventive and
and expenses related to the Healthy New York program. primary care services should result in cost savings related to improved

2. Legislative objectives: A significant number of New York residents children’s health.
are currently uninsured. A large portion of New York State’s uninsured

5. Local government mandates: This amendment imposes no newpopulation is made up of individuals employed in small businesses. Due in
mandates on any county, city, town, village, school district, fire district orpart to the rising cost of health insurance coverage, many small employers
other special district.are currently unable to provide health insurance coverage to their employ-

6. Paperwork: This amendment will not impose any new reportingees. Additionally, the problem of the uninsured has been exacerbated by
requirements. This amendment simplifies the recertification process reduc-national events impacting the labor market and access to employer based
ing the administrative burden and paperwork requirements for health planshealth insurance coverage. Chapter 1 of the Laws of 1999 enacted the
and enrollees. This amendment requires that insurers certify all reportsHealthy New York Program; an initiative designed to encourage small
pertaining to stop loss reimbursement and loss ratio but does not requireemployers to offer health insurance to their employees and to encourage
any additional reports.uninsured individuals to purchase health insurance coverage.

7. Duplication: There are no known federal or other states’ require-3. Needs and benefits: This amendment to Part 362 of 11 NYCRR is
ments that duplicate, overlap, or conflict with this regulation.necessary to introduce a second Healthy New York benefit package at a

reduced premium rate. The second benefit package provides for a lower 8. Alternatives: Throughout the initial implementation of Healthy New
cost alternative and gives individuals and small businesses choice of a York, input has been obtained from interested parties including consumer
benefit package that meets their needs. Any change in benefit package groups; health plans; health plan associations; business groups; association
selection may occur at the time of annual recertification or when the groups; local chambers of commerce and academics. In addition, indepen-
premium rate changes. Any notice of rate change must include notice of dent reports have been prepared examining the impact of the program on
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the uninsured population. In developing the reports, the contractor inter- 1. Effect of rule: The amendment will affect qualifying small employ-
ers, including individual proprietors, by providing them with even greaterviewed health plans, brokers, businesses and enrollees. Claims data sub-
access to affordable options for comprehensive health insurance. Employ-mitted by the participating health plans has also been analyzed. The alter-
ers will be provided with choice in the health insurance benefit option thatnative to introducing a lower cost benefit package would be continuing the
meets their needs, enhanced and simplified eligibility, and improvedcurrent structure of offering a single benefit package option. This alterna-
Healthy New York premium rates. These modifications should encouragetive was rejected in order to provide businesses and individuals with choice
the purchase of health insurance coverage through the Healthy New Yorkof the benefit package which best meets their needs and to provide for a
program. In turn, this will diminish the number of uninsured in New Yorklower cost alternative. With respect to the amendment to delete the well
State. The amendment will not affect local governments. The amendmentchild copayment, the alternative would be to retain a copayment on these
will affect health maintenance organizations and licensed insurers in Newservices. This alternative was rejected because it discourages access to
York State, none of which fall within the definition of small business aspreventive and primary care for children. This change was requested by
found in Section 102(8) of the State Administrative Procedure Act.health plans, providers and consumers. The alternative to changing the pre-

2. Compliance requirements: Qualifying small employers and individ-existing condition exclusion for those eligible to receive a federal tax credit
ual proprietors must provide health maintenance organizations and insur-would leave those covered by Healthy NY unable to benefit from the
ers with a certification of eligibility on an annual basis for continuedcredit. The alternative to addressing employment standards would be to
participation in the Healthy New York program. There are no complianceretain the existing fragmented definition of employment within the eligi-
requirements for local governments. This amendment eases existing com-bility criteria. The amended employment standard will lessen complexity,
pliance requirements.facilitate the application process, and enhance access to the Healthy New

3. Professional services: The qualifying small employer and individualYork program. The alternative to providing that child support shall not be
proprietor should not require professional services to comply with thecounted as the income of the parents in determining household income
amendment.eligibility would be continuing to count such payments as parental income.

Consistent with requests of consumers and health plans, this revision will 4. Compliance costs: The implementing legislation requires that small
businesses wishing to participate in the Healthy New York program com-enhance access to the program while ensuring more equitable considera-
plete an initial form certifying as to their eligibility to participate in thetion of parental income. The alternative to simplifying the re-certification
program. There should be no costs associated with completing this formprocess would be continuing with the current requirements on re-certifica-
since the information requested in support of an applicant’s eligibilitytion. The Department believes the revision will assist in ensuring con-
certification is readily available to the small employer. This regulatorytinuity of coverage for low-income individuals. No alternative was consid-
amendment does not impose any additional costs. The amendment shouldered on providing clarification of employer’s ability to choose the
reduce insurance costs for small businesses. The amendment imposes noappropriate level of premium contribution on behalf of part-time workers.
costs to local governments.The program was already administered to allow employers choosing to

5. Economic and technological feasibility: The Healthy New Yorkcover part-time workers to choose the premium contribution on their
program is designed to make health insurance premiums more affordablebehalf. With respect to the provision providing a de minimus exception to
to small businesses. Compliance with the amendment should be economi-the program’s crowd out requirement for employers which are contributing
cally and technologically feasible for small businesses since it requires nominimally toward payment of employee premiums, the alternative would
action on their part.be continuing to bar employers contributing minimally to premiums from

participation in Healthy New York. We have received feedback from 6. Minimizing adverse impact: The amendment minimizes the adverse
impact on small employers by lowering premium rates and increasesemployers, brokers, and health plans that providing for an exception would
access to affordable health coverage.be most equitable. This amendment will permit such employers to

purchase Healthy New York subject to a program requirement that they 7. Small business and local government participation: Adjustment of
contribute a full 50% of the Healthy New York premium. Concerning the the stop-loss corridors resulting in premium reduction is based on the
provision addressing reinsurance, the alternative would be an absence of Department’s discussions with Chambers of Commerce, small businesses
clarification or guidance on the use of reinsurance mechanisms. The De- and providers. Other changes to the program result from concerns ex-
partment wishes to clearly advise of the availability of private reinsurance pressed to the Department by providers, Chambers of Commerce, business

councils, and small businesses. This notice is intended to provide smallmechanisms to favorably impact Healthy NY premiums. The alternative to
businesses, local governments, and public and private entities in rural andchanging the stop loss reimbursement levels would be to continue with the
non-rural areas with an additional opportunity to participate in the rule-current reimbursement levels. Based upon a review of the program’s
making process.claims data by the Department, health plans and an independent contractor,

we have determined that the adjusted stop loss corridors are the most Rural Area Flexibility Analysis
appropriate for the program. We have received feedback from health plans, 1. Types and estimated numbers of rural areas: Health maintenance
chambers of commerce, business groups, academics, consumer groups and organizations and insurers to which this regulation is applicable do busi-
consumers that the Healthy New York small business program would be ness in every county of the state, including rural areas as defined under
improved by enhanced price separation between Healthy New York and Section 102(13) of the State Administrative Procedure Act. Small busi-
other small group products. We have also received feedback that the nesses and working uninsured individuals meeting the eligibility criteria
individual program would be improved if the Healthy New York premium for participation in the Healthy New York program and individuals in need
constituted a smaller percentage of the member’s household income. Ad- of health insurance coverage are located in every county of the state
justment of the stop loss corridors will achieve enhanced price separation including rural areas as defined under Section 102(13) of the State Admin-
in the small group market while reducing the percentage of income istrative Procedure Act.
Healthy New York subscribers will need to commit to payment of pre- 2. Reporting, recordkeeping and other compliance requirements; and
mium. Increase of the loss ratio standard for Healthy New York contracts professional services: Healthy New York requires health maintenance
will increase the percentage of premium dollar that is received in claims by organizations to report enrollment changes on a monthly basis and also
members. After two complete year’s experience, the Department believes requires an annual request for reimbursement of eligible claims. Twice a
that the amendments set forth above will best serve the needs of the year, enrollment reports that discern enrollment on a county by county
program. basis are submitted to the Insurance Department by the health maintenance

organizations. This revision will not add any new reporting requirements.9. Federal standards: The Federal Trade Adjustment Act of 2002 ex-
This amendment does require that a notice of rate change include a noticetends a federal tax credit to certain individuals to be applied towards the
of the right to change benefit packages. Nothing in this revision distin-purchase of health insurance. This amendment adjusts the pre-existing
guishes between rural and non-rural areas.condition exclusion period within the Healthy NY to bring it into compli-

3. Costs: The Healthy New York program is funded from state moniesance with the requirements of the Trade Adjustment Act in order to enable
as part of the Health Care Reform Act of 2000. There are no costs to localeligible individuals to obtain the benefit of this credit.
governments. Qualifying small businesses and individuals will benefit10. Compliance schedule: This rulemaking will be effective upon from the revisions to Part 362 due to the resulting reduced premium rates

adoption. HMOs and providers achieved the June 1, 2003 compliance date for Healthy New York insurance. This will benefit those businesses and
without problems because this regulation was previously filed on an emer- individuals in both rural and non-rural areas of the State. Additionally, this
gency basis in March, June, and September 2003. amendment should facilitate the program’s goals of encouraging individu-
Regulatory Flexibility Analysis als to purchase insurance on their own behalf and encouraging businesses
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to purchase insurance on behalf of their employees. This regulation has no life insurance policies. The following is a summary of the amendments to
impact unique to rural areas. Regulation No. 147:

4. Minimizing adverse impact: Because the same requirements apply to Section 98.1(a) was amended to include credit life insurance policies
both rural and non-rural entities, the amendment will impact all affected and to mention clarification of principles.
entities the same. Furthermore, the result of the amendment should ulti- Section 98.2(b) was amended to ensure consistency in applicability
mately be a favorable one since it decreases premium rates and reduces wording within the regulation.
some program complexity. Section 98.2(i) was amended to state that unless notification was previ-

5. Rural area participation: Adjustment of the stop-loss corridors result- ously provided to the superintendent to adopt lower reserves based on the
ing in premium reduction is based on the Department’s discussions with requirements of this Part, insures may not adopt such lower reserves
health plans, Chambers of Commerce, small businesses and consumers. without the prior approval of the superintendent.
Other changes to the program result from concerns expressed to the De- A new subdivision (j) was added to section 98.2 regarding the use of
partment by providers, HMOs, Chambers of Commerce, business coun- the minimum mortality standards defined in Part 100 of this Title.
cils, small businesses, and consumers. This notice is intended to provide A new subdivision (k) was added to section 98.2 regarding the applica-
small businesses, local governments, and public and private entities in bility of this regulation to certain specified life insurance policies.
rural and non-rural areas with further opportunity to participate in the rule- A new subdivision (l) was added to section 98.2 regarding the applica-
making process. bility of this regulation to credit life insurance.
Job Impact Statement Subdivision (d)(2) of section 98.4 was amended to change an incorrect
This amendment will not adversely affect jobs or employment opportuni- reference.
ties in New York State. This amendment is intended to improve access to The last sentence of section 98.4(s) was amended to change a reference
comprehensive health insurance for individuals, the working uninsured from 1% to one percent, in order to be consistent with similar references in
and small employers. This amendment reduces the cost of Healthy New other sections of the regulation.
York health insurance, a program for the uninsured, by creating choice in Section 98.4(u) was amended to reference the examples and reserve
benefit structure, easing confusion regarding eligibility terms, and gener- methodologies described in section 98.9 of this Part.
ally improving access to Healthy New York insurance. A new Section 98.4(v) was added to describe the reserve methodology

for life insurance policies that provide long-term care benefits through the
EMERGENCY acceleration of benefits.

RULE MAKING The third sentence of paragraph (2) of section 98.6(a) was amended to
change an incorrect reference to the Contract Segmentation Method to the

Rules Governing Valuation of Life Insurance Reserves mortality and interest rates used in calculating basic unitary reserves.
Section 98.7(b)(1)(ii) was amended to have the definition of secondaryI.D. No. INS-11-06-00009-E

guarantee period extended to this whole Part rather than just paragraph (1)Filing No. 251
of section 98.7.Filing date: Feb. 28, 2006

Section 98.7(b)(1)(iii) was amended to provide clarification of an ex-Effective date: Feb. 28, 2006
ample supplied in this section. 

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- Section 98.7(c) was amended to change the reference from age 100 to
cedure Act, NOTICE is hereby given of the following action: the age at the end of the applicable valuation mortality table, since the 2001

CSO Mortality Tables go out to ages greater than 100.Action taken: Amendment of Part 98 (Regulation 147) of Title 11
NYCRR. Section 98.8(b) was amended to reference section 98.9 of this Part.

A new section 98.9 was added for certain specified life insuranceStatutory authority: Insurance Law, sections 201, 301, 1304, 1308,
policies. This section provides examples of policy designs which consti-4217, 4218, 4240 and 4517
tute guarantees and describes the reserve methodologies to be used inFinding of necessity for emergency rule: Preservation of general wel-
valuing such policies.fare.

A new section 98.10 was added for credit life insurance. This sectionSpecific reasons underlying the finding of necessity: During 2004, the
provides minimum mortality standards and minimum reserve standards forDepartment became aware that some insurers have designed certain life
such policies.insurance products with the clear intent of circumventing the existing

Section 98.9 was renumbered to section 98.11. This is the severabilityreserve standards. The Department is concerned with the solvency of
provision.insurers who fail to set aside sufficient funds to pay claims as they pose a
This notice is intended to serve only as a notice of emergency adoption.serious threat to consumers who rely on insurers to honor their commit-
This agency intends to adopt this emergency rule as a permanent rule andment both now and in the future. In addition, insurers who have elected to
will publish a notice of proposed rule making in the State Register at somecircumvent the law place themselves at a competitive advantage over those
future date. The emergency rule will expire May 28, 2006.insurers who follow the rules and establish the appropriate level of

reserves. On a daily basis, those insurers who abide by the law suffer Text of emergency rule and any required statements and analyses may
substantial losses in terms of market share, as they cannot effectively be obtained from: Michael Barry, Insurance Department, 25 Beaver St.,
compete against insurers that do not set aside adequate reserves. This New York, NY 10004, (212) 480-5265, e-mail: mbarry@ins.state.ny.us
practice of under-reserving by insurers, which have decided market share Regulatory Impact Statement
is more important than the safety and soundness of policyholder funds, 1. Statutory authority:
puts policyholders at continued risk. The superintendent’s authority for the First Amendment of Regulation

New York authorized insurers must file quarterly financial statements No. 147 (11 NYCRR 98) is derived from sections 201, 301, 1304, 1308,
based upon minimum reserve standards in effect on the date of filing. The 4217, 4218, 4240 and 4517 of the Insurance Law.
filing date for the March 31, 2006 quarterly statement is May 15, 2006. These sections establish the superintendent’s authority to promulgate
The insurers must be given advance notice of the applicable standards in regulations governing reserve requirements for life insurers. Sections 201
order to file their reports in an accurate and timely manner. and 301 of the Insurance Law authorize the superintendent to prescribe

For all of the reasons stated above, the emergency adoption of this first regulations accomplishing, among other concerns, interpretation of the
amendment to Regulation No. 147 is necessary for the general welfare. provisions of the Insurance Law, as well as effectuating any power given to
Subject: Rules governing valuation of life insurance reserves. him under the provisions of the Insurance Law to prescribe forms or

otherwise to make regulations.Purpose: To prescribe rules and guidelines for valuing individual life
insurance policies and certain group life insurance certificates, with pri- Section 1304 of the Insurance Law enables the superintendent to re-
mary emphasis on valuation of non-level premium and/or non-level benefit quire any additional reserves as necessary on account of life insurers’
life insurance policies, indeterminate premium life insurance policies, policies, certificates and contracts.
universal life insurance policies, variable life insurance policies, and credit Section 1308 of the Insurance Law describes when reinsurance is
life insurance policies in accordance with statutory reserve formulas. permitted and the effect that reinsurance will have on reserves.
Substance of emergency rule: The First Amendment to Regulation No. Section 4217(c)(6)(C) provides that reserves according to the commis-
147 provides new mortality and reserve standards for credit life insurance sioners reserve valuation method for life insurance policies providing for a
policies. It also provides new reserve standards for certain other specified varying amount of insurance or requiring the payment of varying premi-
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ums shall be calculated by a method consistent with the principles of this Administrative costs to most insurers authorized to do business in New
paragraph. York State will be minimal. Since the majority of the reserve requirements

and methodologies included in this regulation have been in effect since theSection 4217(c)(6)(D) permits the superintendent to issue, by regula-
original adoption of this regulation in March of 2003, most insurers wouldtion, guidelines for the application of the reserve valuation provisions for
only need to update their current computer programs to implement the newsection 4217 to such policies and contracts, as the superintendent deems
reserve methodologies for policies with secondary guarantees and creditappropriate.
life insurance policies. An insurer that needs to modify its current systemSection 4217(c)(9) requires that reserves for any plan of life insurance
could produce the modifications internally or if the system was purchasedwhich provides for future premium determination, the amounts of which
from a consultant, have their consultant produce the modifications. Theare to be determined by the insurance company based on then estimates of
cost associated with the modifications is estimated to be $50,000 -future experience, or which is of such a nature that the minimum reserves
$100,000. The cost would include the actual modifications as well as thecannot be determined by the methods prescribed in sections 4217 and
testing and implementation of the new software. Once the modifications to4218, must be computed by a method consistent with the principles of
the system have been developed, no additional costs should be incurredsections 4217 and 4218 as determined by the superintendent.
due to those requirements.Section 4218 requires that when the actual premium charged for life

Regarding costs in terms of reserve impact, for insurers following theinsurance under any life insurance policy is less than the modified net
intent of the Law and Regulation No. 147, there will be no reserve impact.premium calculated on the basis of the commissioners reserve valuation
A survey conducted by the Department showed that the reserve impactmethod, the minimum reserve required for such policy shall be the greater
ranged from zero for many insurers to nearly $200 million as of Decemberof either the reserve calculated according to the mortality table, rate of
31, 2004. For no insurer was the reserve impact as a percentage of capitalinterest, and method actually used for such policy, or the reserve calculated
and surplus greater than 16% as of December 31, 2004. Notwithstandingby the commissioners reserve valuation method replacing the modified net
these reserve increases, holding reserves at appropriate levels is mandatedpremium by the actual premium charged for the policy in each contract
by statute and will help guarantee that insurers will be able to pay futureyear for which such modified net premium exceeds the actual premium.
claims.

Section 4240(d)(6) states that the reserve liability for variable contracts Costs to the Insurance Department will be minimal as existing person-
shall be established in accordance with actuarial procedures that recognize nel are available to verify that the appropriate reserves are held by insurers
the variable nature of the benefits provided and any mortality guarantees for policies affected by the amendment to Regulation No. 147. There are
provided in the contract. no costs to other government agencies or local governments.

Section 4240(d)(7) states that the superintendent shall have the power 5. Local government mandates:
to promulgate regulations, as may be appropriate, to carry out the provi- The regulation imposes no new programs, services, duties or responsi-
sions of this section. bilities on any county, city, town, village, school district, fire district or

For fraternal benefit societies, section 4517(b)(2) provides that reserves other special district.
according to the commissioners reserve valuation method for life insur- 6. Paperwork:
ance certificates providing for a varying amount of benefits or requiring The regulation imposes no new reporting requirements.
the payment of varying premiums shall be calculated by a method consis- 7. Duplication:
tent with the principles of this subsection (b). The regulation does not duplicate any existing law or regulation.

2. Legislative objectives: 8. Alternatives:
One major area of focus of the Insurance Law is solvency of insurers One significant alternative considered was to keep the current version

doing business in New York. One way the Insurance Law seeks to ensure of Regulation No. 147, which would result in some insurers holding
solvency is through requiring all insurers authorized to do business in New reserves lower than those intended by section 4217 of the Insurance Law.
York State to hold reserve funds necessary in relation to the obligations Over the course of several months, the Department discussed this matter as
made to policyholders. part of the NAIC Life and Health Actuarial Task Force (LHATF) forums

3. Needs and benefits: and in several conference calls and meetings with impacted insurers.
During mid to late 2004, revised wording to NAIC Actuarial Guideline 38The regulation is necessary to help ensure the solvency of life insurers
was exposed in order to extend the principles of the NAIC’s Standarddoing business in New York. After the adoption of the current version of
Valuation Law to products not contemplated at the time of the writing ofRegulation No. 147, which incorporates the National Association of Insur-
the NAIC Law by removing any perceived ambiguity in the Actuarialance Commissioners (NAIC) Valuation of Life Insurance Policies model
Guideline. Since the same perceived ambiguity exists in the current ver-regulation (adopted in 1999), some insurers developed life insurance prod-
sion of Regulation No. 147 when the Regulation is applied to some newucts that resulted in reserves being held that were lower than the reserves
product designs, the amendment is necessary to clarify the rules that applydefined in section 4217 of the Insurance Law and the current version of
to these products. The Department reviewed insurers’ concerns related toRegulation No. 147, even though these products had similar death benefit
the exposed wording, but determined that such change was needed becauseand premium guarantees. To clarify the intent of the NAIC model regula-
the Department believes the reserves that would be held by these insurerstion, NAIC Actuarial Guideline 38 was developed in 2002. The Guideline
would be lower than those intended by section 4217 of the Insurance Law.stated that new policy designs which are created to simply disguise guaran-
Before drafting the amendment to Regulation No. 147, the Departmenttees provided by the policy must be reserved in a manner similar to more
analyzed a spreadsheet that calculates the reserve impact of the revisedtypical designs with similar guarantees. Section 98.4(u) of the current
language to Regulation No. 147. The Department also discussed the im-version of Regulation No. 147 also contains wording to address consistent
pact with several potentially affected insurers. As confirmed by the resultsreserving principles. In the past year the Department and other states
of the survey conducted by the Department in early 2005, the Departmentbecame aware that, in spite of such wording, some insurers were creating
believes that the amendment to Regulation No. 147 has had the appropriatenew products in order to avoid the reserve methodologies described in
effect on reserves, i.e., reserves consistent with those intended by theRegulation No. 147. As a result, the NAIC began revising the Guideline in
Insurance Law and consistent with the reserve level for similar products. 2004 and ultimately addressed the concerns of the Department and other

regulators by eliminating any perceived ambiguity in the Guideline for Another alternative was to keep the current minimum standard for
policies issued July 1, 2005 and later. This revision was adopted at the credit life insurance, but this would result in a mortality standard that is
NAIC level in October 2005. The new reserve methodologies for various inconsistent with the national NAIC standard.
policy features that constitute guarantees, as described in section 98.9 of Another alternative was to not include the wording in section 98.4(v)
this amendment, are consistent with the principles of section 4217 of the that describes the reserve methodology for life insurance policies that
Insurance Law and with the standards adopted at the NAIC level for provide long-term care benefits through the acceleration of benefits, but
policies issued July 1, 2005 and later. Not adopting this amendment could this would result in a standard that is inconsistent with the national NAIC
result in inadequate reserves for some insurers, which would jeopardize the standard.
security of policyholder funds. 9. Federal standards:

The regulation will also set standards for determining policy reserves There are no federal standards in this subject area.
for credit life insurance and for determining reserves for life insurance 10. Compliance schedule:
policies that provide long-term care benefits through the acceleration of This regulation applies to financial statements filed on or after Decem-
benefits. ber 31, 2004. The Department’s concern about very low reserves being

4. Costs: held for certain product designs is well known in the insurance industry.
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Numerous discussions with impacted insurers have taken place during the This rule applies to all insurers authorized to do business in New York
course of developing a national standard through the National Association State. There would be no region in New York which would experience an
of Insurance Commissioners. Since this regulation has been adopted on an adverse impact on jobs and employment opportunities.
emergency basis since December 29, 2004, insurers have had ample time Minimizing adverse impact:
to achieve full compliance. No measures would need to be taken by the Department to minimize

adverse impacts.Regulatory Flexibility Analysis
Self-employment opportunities:1. Small businesses:
This rule would not have a measurable impact on self-employmentThe Insurance Department finds that this rule will not impose any

opportunities.adverse economic impact on small businesses and will not impose any
reporting, recordkeeping or other compliance requirements on small busi-
nesses. The basis for this finding is that this rule is directed at all insurers
authorized to do business in New York State, none of which fall within the
definition of “small business” as found in section 102(8) of the State
Administrative Procedure Act. The Insurance Department has reviewed Public Service Commissionfiled Reports on Examination and Annual Statements of authorized insur-
ers and believes that none of them fall within the definition of “small
business”, because there are none which are both independently owned and
have under one hundred employees. PROPOSED RULE MAKING

2. Local governments: HEARING(S) SCHEDULEDThe regulation does not impose any impacts, including any adverse
impacts, or reporting, recordkeeping, or other compliance requirements on Major Rate Case by Orange and Rockland Utilities, Inc.
any local governments.

I.D. No. PSC-11-06-00013-P
Rural Area Flexibility Analysis

1. Types and estimated number of rural areas: PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:Insurance companies covered by the regulation do business in every

county in this state, including rural areas as defined under SAPA 102(10). Proposed action: The Public Service Commission is considering whether
to approve or reject or modify, in whole or in part, a proposal filed by2. Reporting, recordkeeping and other compliance requirements; and
Orange and Rockland Utilities, Inc. to make various changes in the rates,professional services:
charges, rules and regulations contained in its schedule for gas service —The amendment to this regulation establishes reserve requirements for
P.S.C. No. 4.certain types of life insurance, including universal life insurance with
Statutory authority: Public Service Law, section 66(12)secondary guarantees, and for credit life insurance.
Subject: Major rate case.3. Costs:
Purpose: To increase annual gas revenues by approximately $23.7 mil-Administrative costs to most insurers authorized to do business in New
lion or 5.5 percent (increase delivery rates by approximately 26 percent).York State will be minimal. Since the majority of the reserve requirements

and methodologies included in this regulation have been in effect since the Public hearing(s) will be held: 5:00 p.m. to 7:00 p.m., April 25, 2006* at
original adoption of this regulation in March of 2003, most insurers would Town of Clarkstown, Town Hall, Auditorium, 10 Maple Ave., New City,
only need to update their current computer programs to implement the new NY; 11:00 a.m. to 1:00 p.m., April 26, 2006* at City Hall, 16 James St.,
reserve methodologies for policies with secondary guarantees and credit Middletown, NY
life insurance policies. An insurer that needs to modify its current system * There could be requests to reschedule the hearings. Notification of
could produce the modifications internally or if the system was purchased any subsequent scheduling changes will be available at the DPS Web Site
from a consultant, have their consultant produce the modifications. The (www.dps.state.ny.us) under Case No. 05-G-1494.
cost associated with these modifications is estimated to be $50,000 - Accessibility: All public hearings have been scheduled at places reasona-
$100,000. The cost would include the actual modifications as well as the bly accessible to persons with a mobility impairment.
testing and implementation of the new software. Once the modifications to Interpreter Service: Interpreter services will be made available to deaf
the system have been developed, no additional costs should be incurred persons, at no charge, upon written request submitted within reasonable
due to those requirements. time prior to the scheduled public hearing. The written request must be

Regarding costs in terms of reserve impact, for insurers following the addressed to the agency representative designated in the paragraph below.
intent of the Law and Regulation No. 147, there will be no reserve impact. Substance of proposed rule: Orange and Rockland Utilities, Inc. (O&R)
A survey conducted by the Department showed that the reserve impact has filed proposed tariff amendments to produce an increase of about $23.7
ranged from zero for many insurers to nearly $200 million as of December million or 5.5% in annual gas revenues (delivery rate increase of approxi-
31, 2004. For no insurer was the reserve impact as a percentage of capital mately 26%). The Commission may approve, reject or modify, in whole or
and surplus greater than 16% as of December 31, 2004. in part, O&R’s proposed tariff revisions.

4. Minimizing adverse impact: Text of proposed rule may be obtained from: Elaine Lynch, Public
The regulation does not impose any adverse impact on rural areas. Service Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223-
5. Rural area participation: 1350, (518) 486-2660
The Department’s concern about very low reserves being held for Data, views or argument may be submitted to: Jaclyn A. Brilling,

certain product designs is well known in the insurance industry. Numerous Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
discussions with impacted insurers have taken place during the course of bany, NY 12223-1350, (518) 474-6530
developing a national standard through the National Association of Insur- Public comment will be received until: five days after the last scheduled
ance Commissioners. Insurers that may be impacted by this standard are public hearing.
aware of the issues and should have already formed an estimate of the Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
impact. In addition, a discussion of the proposed rule making was included Area Flexibility Analysis and Job Impact Statement
in the Insurance Department’s regulatory agenda which was published in Statements and analyses are not submitted with this notice because the
the January 4, 2006 issue of the State Register. proposed rule is within the definition contained in section 102(2)(a)(ii) of
Job Impact Statement the State Administrative Procedure Act.

(05-G-1494SA1)Nature of impact:
The Insurance Department finds that this rule will have little or no

PROPOSED RULE MAKINGimpact on jobs and employment opportunities. This regulation sets stan-
dards for setting life insurance reserves for insurers. The regulation is HEARING(S) SCHEDULED
unlikely to impact jobs and employment opportunities.

Disposition of Property Tax Refunds by Aquarion Water Com-Categories and number affected:
pany of Sea CliffNo categories of jobs or number of jobs will be affected.

Regions of adverse impact: I.D. No. PSC-11-06-00015-P
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PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- Data, views or arguments may be submitted to: Jaclyn A. Brilling,
cedure Act, NOTICE is hereby given of the following proposed rule: Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-

bany, NY 12223-1350, (518) 474-6530Proposed action: The commission is considering the petition of Aquarion
Public comment will be received until: 45 days after publication of thisWater Company of Sea Cliff regarding the disposition of property tax
notice.refunds received from Nassau County after challenges to its tax assess-

ments were made for several tax years. Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job Impact StatementStatutory authority: Public Service Law, section 113-2
Statements and analyses are not submitted with this notice because theSubject: Disposition of property tax refunds received by utilities.
proposed rule is within the definition contained in section 102(2)(a)(ii) ofPurpose: To determine the disposition of property tax refunds.
the State Administrative Procedure Act.

Public hearing(s) will be held: 10:30 a.m., June 8, 2006* at Public (06-C-0121SA1)
Service Commission, Three Empire State Plaza, Albany, NY

* There could be requests to reschedule the hearings. Notification of PROPOSED RULE MAKING
any subsequent scheduling changes will be available at the DPS website

NO HEARING(S) SCHEDULED(www.dps.state.ny.us) under Case No. 06-W-0161.
Accessibility: All public hearings have been scheduled at places reasona- Submetering of Electricity by Cocoa Partners, LP
bly accessible to persons with a mobility impairment.

I.D. No. PSC-11-06-00011-PInterpreter Service: Interpreter services will be made available to deaf
persons, at no charge, upon written request submitted within reasonable PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
time prior to the scheduled public hearing. The written request must be cedure Act, NOTICE is hereby given of the following proposed rule:
addressed to the agency representative designated in the paragraph below. Proposed action: The Public Service Commission is considering whether
Substance of proposed rule: The Commission is considering whether to to grant, deny or modify, in whole or in part, the petition filed by Cocoa
approve, reject or modify the petition of Aquarion Water Company of Sea Partners, LP to submeter electricity at One Wall Street Court, New York,
Cliff for the disposition of property tax refunds it has received for several NY.
tax years. The company challenged its tax assessments in Nassau County, Statutory authority: Public Service Law, sections 2, 4(1), 65(1), 66(1),
New York and in satisfaction of those challenges it has received approxi- (2), (3), (4), (12) and (14)
mately $1.6 million in refunds. The company proposes to retain a portion Subject: Petition for the submetering of electricity.of the refunds as an incentive for aggressively managing its costs, and

Purpose: To consider the request of Cocoa Partners, LP to submeterwould either return the balance of the funds to customers as a bill credit or
electricity at One Wall Street Court, New York, NY.apply it against the cost of a new storage tank.
Substance of proposed rule: The Public Service Commission is consid-Text of proposed rule may be obtained from: Elaine Lynch, Public
ering whether to grant, deny or modify, in whole or part, the petition filedService Commission, Bldg. 3, Empire State Plaza, Albany, NY 12223-
by Cocoa Partners, LP to submeter electricity at One Wall Street Court,1350, (518) 486-2660
New York, NY.

Data, views or argument may be submitted to: Jaclyn A. Brilling,
Text of proposed rule and any required statements and analyses maySecretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
be obtained by filing a Document Request Form (F-96) located on ourbany, NY 12223-1350, (518) 474-6530
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:

Public comment will be received until: five days after the last scheduled Central Operations, Public Service Commission, Bldg. 3, Empire State
public hearing. Plaza, Albany, NY 12223-1350, (518) 474-2500
Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Area Flexibility Analysis and Job Impact Statement Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
Statements and analyses are not submitted with this notice because the bany, NY 12223-1350, (518) 474-6530
proposed rule is within the definition contained in section 102(2)(a)(ii) of Public comment will be received until: 45 days after publication of this
the State Administrative Procedure Act. notice.
(06-W-0161SA1) Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural

Area Flexibility Analysis and Job Impact StatementPROPOSED RULE MAKING Statements and analyses are not submitted with this notice because the
NO HEARING(S) SCHEDULED proposed rule is within the definition contained in section 102(2)(a)(ii) of

the State Administrative Procedure Act.
Interconnection Agreement between Frontier Communications of (06-E-0213SA1)
New York, Inc. and Cablevision Lightpath, Inc.

PROPOSED RULE MAKINGI.D. No. PSC-11-06-00010-P
NO HEARING(S) SCHEDULED

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule: Charge for Gas Re-Inspection by Consolidated Edison Company
Proposed action: The Public Service Commission is considering whether of New York, Inc.
to approve or reject, in whole or in part, a modification filed by Frontier I.D. No. PSC-11-06-00012-PCommunications of New York, Inc. and Cablevision Lightpath, Inc. to
revise the interconnection agreement effective on May 18, 2005. PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
Statutory authority: Public Service Law, section 94(2) cedure Act, NOTICE is hereby given of the following proposed rule:

Proposed action: The Public Service Commission is considering whetherSubject: Intercarrier agreements to interconnect telephone networks for
to approve or reject, in whole or in part, a proposal filed by Consolidatedthe provisioning of local exchange service.
Edison Company of New York, Inc. to make various changes in the rates,Purpose: To amend the agreement.
charges, rules and regulations contained in its schedule for gas service —Substance of proposed rule: The Commission approved an Interconnec-
P.S.C. No. 9.tion Agreement between Frontier Communications of New York, Inc. and
Statutory authority: Public Service Law, section 66(12)Cablevision Lightpath, Inc. in May 2005. The companies subsequently
Subject: Charge for gas re-inspection.have jointly filed amendments to clarify the collocation terms. The Com-

mission is considering these changes. Purpose: To include a $109 gas re-inspection charge in its gas tariff.
Text of proposed rule and any required statements and analyses may Substance of proposed rule: The Commission is considering Consoli-
be obtained by filing a Document Request Form (F-96) located on our dated Edison Company of New York, Inc.’s request to include in its gas
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact: tariff a $109 re-inspection charge in order to curb the number of re-
Central Operations, Public Service Commission, Bldg. 3, Empire State inspections occurring because of prior incorrect or incomplete gas contrac-
Plaza, Albany, NY 12223-1350, (518) 474-2500 tor work.
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Text of proposed rule and any required statements and analyses may Proposed action: The commission is considering the petition of Aquarion
be obtained by filing a Document Request Form (F-96) located on our Water Company of New York for approval to move its office and its books
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact: and records out of state.
Central Operations, Public Service Commission, Bldg. 3, Empire State Statutory authority: Public Service Law, section 89-c(1), (5)(f) and (7)
Plaza, Albany, NY 12223-1350, (518) 474-2500 Subject: Location of office, books and records.
Data, views or arguments may be submitted to: Jaclyn A. Brilling, Purpose: To allow Aquarion Water Company of New York to move its
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al- offices and records out of New York.
bany, NY 12223-1350, (518) 474-6530 Substance of proposed rule: The Commission is considering whether to
Public comment will be received until: 45 days after publication of this approve, reject or modify the petition of Aquarion Water Company of New
notice. York for approval to move its office at 102 Midland Avenue, Port Chester,

New York to a facility located at 330 Fairfield Avenue, Stamford, Con-Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
necticut. In addition, the company is asking the Commission to sanctionArea Flexibility Analysis and Job Impact Statement
the transfer of the accounts, books and records to an out-of-state location, aStatements and analyses are not submitted with this notice because the
transfer that has already occurred. The books and records of Aquarionproposed rule is within the definition contained in section 102(2)(a)(ii) of
Water Company of New York are currently located in Bridgeport, Con-the State Administrative Procedure Act.
necticut.(06-G-0231SA1)
Text of proposed rule and any required statements and analyses may
be obtained by filing a Document Request Form (F-96) located on ourPROPOSED RULE MAKING
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:NO HEARING(S) SCHEDULED Central Operations, Public Service Commission, Bldg. 3, Empire State
Plaza, Albany, NY 12223-1350, (518) 474-2500Transfer of Ownership Interest by Constellation Energy Group,
Data, views or arguments may be submitted to: Jaclyn A. Brilling,Inc. and FPL Group, Inc.
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-

I.D. No. PSC-11-06-00014-P bany, NY 12223-1350, (518) 474-6530
Public comment will be received until: 45 days after publication of thisPURSUANT TO THE PROVISIONS OF THE State Administrative Pro- notice.cedure Act, NOTICE is hereby given of the following proposed rule:
Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural

Proposed action: The commission is considering a petition from Constel- Area Flexibility Analysis and Job Impact Statement
lation Energy Group, Inc. and FPL Group, Inc. for approval of the transfer Statements and analyses are not submitted with this notice because the
of ownership interests, through their merger, in the approximately 1,770 proposed rule is within the definition contained in section 102(2)(a)(ii) of
MW Nine Mile Point Nuclear Station, located in Scriba, NY; in the the State Administrative Procedure Act.
approximately 495 MW R.E. Ginna Nuclear Power Plant, located in (06-W-0171SA1)
Wayne County, NY; and, if required, in a wasteworks system located in the
Town of Scriba.
Statutory authority: Public Service Law, sections 70 and 89-h
Subject: Transfer of ownership interests in nuclear electric generating
stations and, if required, in a waterworks system.
Purpose: To approve the transfer of ownership interests in nuclear elec- Office of Temporary and
tric generating stations and, if required, in a waterworks system. Disability AssistanceSubstance of proposed rule: The Commission is considering a petition
from Constellation Energy Group, Inc. and FPL Group, Inc. for approval
of the transfer of ownership interests, through their merger, in the approxi-
mately 1,770 MW Nine Mile Point Nuclear Station, located in Scriba, New NOTICE OF ADOPTION
York; in the approximately 495 MW R.E. Ginna Nuclear Power Plan,

Public Assistance Employment Programslocated in Wayne County, New York; and, if required, in a waterworks
system located in the Town of Scriba. The Commission may adopt, modify I.D. No. TDA-46-05-00002-A
or reject, in whole or in part, the relief requested. Filing No. 250
Text of proposed rule and any required statements and analyses may Filing date: Feb. 28, 2006
be obtained by filing a Document Request Form (F-96) located on our Effective date: March 15, 2006
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-Central Operations, Public Service Commission, Bldg. 3, Empire State
cedure Act, NOTICE is hereby given of the following action:Plaza, Albany, NY 12223-1350, (518) 474-2500
Action taken: Repeal of Part 1300 of Title 12 NYCRR; amendment ofData, views or arguments may be submitted to: Jaclyn A. Brilling,
Parts 358 and 387; and addition of Part 385 to Title 18 NYCRR.Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
Statutory authority: L. 2005, ch. 57, part C; Social Services Law, sec-bany, NY 12223-1350, (518) 474-6530
tions 20(3)(d), 34(3)(f) and title 9-B of art. 5Public comment will be received until: 45 days after publication of this
Subject: Public assistance employment programs.notice.
Purpose: To transfer the regulations concerning public assistance em-Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
ployment programs from the Department of Labor to the Office of Tempo-Area Flexibility Analysis and Job Impact Statement
rary and Disability Assistance.Statements and analyses are not submitted with this notice because the
Substance of final rule: The proposed amendments transfer the publicproposed rule is within the definition contained in section 102(2)(a)(ii) of
assistance employment program regulations, currently located in 12the State Administrative Procedure Act.
NYCRR Part 1300, to 18 NYCRR Part 385. The transfer of these regula-(06-M-0210SA1)
tions implements the provisions of Part C of Chapter 57 of the Laws of
2005 which transferred responsibility for the public assistance employ-PROPOSED RULE MAKING ment program from the Department of Labor to the Office of Temporary

NO HEARING(S) SCHEDULED and Disability Assistance. The regulations that are being transferred from
the Department of Labor to the Office of Temporary and Disability Assis-

Location of Office, Books and Records by Aquarion Water Com- tance were revised only to refer to correct regulatory citations required by
pany of New York the transfer. In addition, the proposed regulations amend several sections

in 18 NYCRR Part 358 concerning fair hearings. Those amendmentsI.D. No. PSC-11-06-00016-P
change references to sections in Part 1300 of 12 NYCRR to sections in Part

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro- 385 of 18 NYCRR. The proposed amendments also amend several sections
cedure Act, NOTICE is hereby given of the following proposed rule: in Part 387 of 18 NYCRR (Food Stamps Program) to delete references to a
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repealed section of 18 NYCRR and to refer to sections in 18 NYCRR Part
385.

The purpose of the proposed amendments is solely to effect a transfer
of responsibility for the public assistance employment program regulations
from the Department of Labor to the Office of Temporary and Disability
Assistance. It is not the intent of the transfer of responsibility to make any
substantive changes to the regulations.
Final rule as compared with last published rule: Non-substantive
changes were made in sections 385.2(e)(1), 385.4(b)(2), 385.8(a)(6)(i)(a),
(b), (b)(3)(i)(b), (c)(1), (11), 385.9(c)(1)(v)(a), 385.12(b)(4), (6) and
385.13(b)(13)(ii).
Text of rule and any required statements and analyses may be
obtained from: Jeanine Stander Behuniak, Office of Temporary and Dis-
ability Assistance, 40 N. Pearl St., Albany, NY 12243, (518) 474-9498, e-
mail: Jeanine.Behuniak@OTDA.state.ny.us
Regulatory Impact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job Impact Statement
Although changes were made to the proposed amendments, the changes do
not require that the regulatory impact statement, regulatory flexibility
analysis, rural area flexibility analysis and job impact statement be revised
because the changes were purely technical.
Assessment of Public Comment

During the public comment period for the proposed regulations con-
cerning the transfer of the Welfare-to-Work employment regulations from
Part 1300 of Title 12 NYCRR to Part 385 of Title 18 NYCRR, the Office
of Temporary and Disability Assistance (OTDA) received four comments
from the New York City Human Resources Administration (HRA.) Two
comments indicating formatting errors and one comment regarding a typo-
graphical error have been incorporated in the regulations that are being
adopted. HRA commented that section 385.4(b)(1) should be changed to
be consistent with the Farm Security and Rural Investment Act of 2002
which eliminated the $25 cap on federal reimbursement for transportation
costs related to participation in a Food Stamp Employment and Training
(FSET) assignment. The proposed regulations transfer the existing regula-
tions from 12 NYCRR to 18 NYCRR and were not intended to make
substantive changes to the regulations. We anticipate the requested change
will be put forward separately with a package of substantive regulatory
amendments in 2006.

The New York State Department of Health also indicated that they had
reviewed the proposed regulations and had no comment.
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