RULE MAKINC(S
ACTIVITIES

Each rulemaking isidentified by an 1.D. No., which consists
of 13 characters. For example, the 1.D. No. AAM-01-96-
00001-E indicates the following:

AAM -the abbreviation to identify the adopting agency

01 -the Sate Register issue number

96 -the year

00001 -the Department of State number, assigned upon re-
ceipt of notice

E -Emergency Rule Making—permanent action not
intended (This character could also be: A for Adop-
tion; P for Proposed Rule Making; RP for Revised
Rule Making; EP for a combined Emergency and
Proposed Rule Making; or EA for an Emergency
Rule Making that is permanent and does not expire
90 days after filing.)

Italics contained in text denote new material. Brackets indi-
cate materia to be deleted.

Banking Department

NOTICE OF ADOPTION

Community Reinvestment Act Requirements
I.D. No. BNK-39-06-00002-A

Filing No. 1570

Filing date: Dec. 20, 2006

Effectivedate: Jan. 10, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Part 76 of Title 3 NYCRR.

Statutory authority: Banking Law, sections 10, 14(1) and 28-b(1), (3),
(4) and (5)

Subject: Compliance with Community Reinvestment Act requirements.
Purpose: To remain consistent with the regulations of the Federal bank
regulatory agencies under the Community Reinvestment Act.

Text or summary was published in the notice of proposed rule making,
I.D. No. BNK-39-06-00002-P, Issue of September 27, 2006.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be
obtained from: Sam L. Abram, Secretary to the Banking Board, Banking
Department, One State St., New York, NY 10004-1417, (212) 709-1658,
e-mail: sam.abram@banking.state.ny.us

Assessment of Public Comment

The agency received no public comment.

NOTICE OF ADOPTION

Overdraft Protection Fee Disclosure

|.D. No. BNK-39-06-00003-A
Filing No. 1571

Filing date: Dec. 20, 2006
Effectivedate: Jan. 10, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of section 6.8 of Title 3 NYCRR.

Statutory authority: Banking Law, sections 14-g and 14-h

Subject: Overdraft protection fee disclosure.

Purpose: To require a separate clear and conspicuous notice to an ac-
countholder if the account is or will be subject to newly permitted over-
draft protection fees.

Text or summary was published in the notice of proposed rule making,
I.D. No. BNK-39-06-00003-P, Issue of September 27, 2006.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be
obtained from: Sam L. Abram, Secretary to the Banking Board, Banking
Department, One State St., New York, NY 10004-1417, (212) 709-1658,
e-mail: sam.abram@banking.state.ny.us

Assessment of Public Comment

One comment was received from an Albany arearesident who commented
generally upon bounce protection programs’ impact as being pro-bank and
anti-consumer. Since the proposed rule was not specifically addressed and
the rule in fact is intended to inform consumers of the particulars of such
programs, no change from the proposal has been made.

Department of Civil Service

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Jurisdictional Classification
1.D. No. CVS-02-07-00003-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: Amendment of Appendix 2 of Title4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)

Subject: Jurisdictional classification.

Purpose: To delete a position from the non-competitive class in the
Executive Department.

Text of proposed rule: Amend Appendix 2 of the Rules for the Classified
Service, listing positions in the non-competitive class, in the Executive
Department under the subheading “ State Emergency Management Office,”
by decreasing the number of positions of Communications Technician 1
from4to 3.
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Text of proposed rule and any required statements and analyses may
be obtained from: Shirley LaPlante, Department of Civil Service, State
Campus, Albany, NY 12239, (518) 457-6203, e-mail: shir-
ley.laplante@cs.state.ny.us

Data, views or arguments may be submitted to: Brian S. Reichenbach,
Counsel, Department of Civil Service, State Campus, Albany, NY 12239,
(518) 473-2624, e-mail: brian.reichenbach@cs.state.ny.us

Public comment will be received until: 45 days after publication of this
notice.
Consolidated Regulatory |mpact Statement

1. Statutory authority: The New Y ork State Civil Service Commission
is authorized to promulgate rules for the jurisdictional classification of
offices within the classified service of the State by Section 6 of the Civil
Service Law. In so doing, it is guided by the requirements of Sections 41,
42 and 43 of this same law.

2. Legidative objectives: These rule changes are in accord with the
statutory authority delegated to the Civil Service Commission to prescribe
rules for the jurisdictional classification of the offices and positions in the
classified service of the State.

3. Needs and benefits: Article V, Section 6, of the New York State
Consgtitution reguires that, wherever practicable, appointments and promo-
tionsin the civil service of the State, including all its civil divisions, are to
be made according to merit and fitness. It also requires that competitive
examinations be used, as far as practicable, as abasis for establishing this
eligibility. This reguirement is intended to provide protection for those
individuals appointed or seeking appointment to civil service positions
while, at the same time, protecting the public by securing for it the services
of employees with greater merit and ability. However, as the language
suggests, the framers of the Constitution realized it would not aways be
possible, nor indeed feasible, to fill every position through the competitive
process. This point was also recognized by the Legislature for, when it
enacted the Civil Service Law to implement this constitutional mandate, it
provided basic guidelines for determining which positions were to be
outside of the competitive class. These guidelines are contained in Section
41, which provides for the exempt class; 42, the non-competitive class and
43, the labor class. Thus, there are four jurisdictional classes within the
classified service of the civil service and any movement between them is
termed ajurisdictional reclassification.

The Legislature further established a Civil Service Department to ad-
minister this Law and a Civil Service Commission to serve primarily asan
appellant body. The Commission has aso been given rule making respon-
sibility in such areas asthejurisdictional classification of officeswithinthe
classified service of the State (Civil Service Law Section 6). In exercising
this rule making responsibility, the Commission has chosen to provide
appendices to its rules, known as Rules for the Classified Service, to list
those positions in the classified service which are in the exempt class
(Appendix 1), non-competitive class (Appendix 2), and labor class (Ap-
pendix 3).

In effect, all positions, upon creation at least, are, by constitutional
mandate, apart of the competitive class and remain so until removed by the
Civil Service Commission, through an amendment of its rules upon show-
ing of impracticability in accordance with the guidelines provided by the
Legislature. The guidelines are as follows. The exempt class is to include
those positions specifically placed there by the Legislature, together with
al other subordinate positions for which there is no requirement that the
person appointed pass a civil service examination. Instead, appointments
rest in the discretion of the person who, by law, has determined the
position’s qualifications and whether the persons to be appointed possess
those qualifications. The non-competitive classis to be comprised of those
positions which are not in the exempt or labor classes and for which the
Civil Service Commission has found it impracticable to determine an
applicant’s merit and fitness through a competitive examination. The qual-
ifications of those candidates selected are to be determined by an examina-
tion which is sufficient to insure selection of proper and competent em-
ployees. The labor class is to be made up of al unskilled laborers in the
service of the State and its civil divisions, except those which can be
examined for competitively.

4. Costs: The removal of a position from one jurisdictiona class and
placement in another is descriptive of the proper placement of the position
in question in the classified service, and has no appreciable economic
impact for the State or local governments.

5. Local government mandates: These amendments have no impact on
local governments. They pertain only to the jurisdictional classification of
positions in the State service.
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6. Paperwork: There are no new reporting requirements imposed on
applicants by these rules.

7. Duplication: These rules are not duplicative of State or Federa
reguirements.

8. Alternatives: Within the statutory constraints of the New Y ork State
Civil Service Commission, it is not believed thereis aviable aternative to
the jurisdictional classification chosen.

9. Federal standards: There are no parallel Federal standards and,
therefore, thisis not applicable.

10. Compliance schedule: No action is required by the subject State
agencies and, therefore, no estimated time period is required.
Consolidated Regulatory Flexibility Analysis
The proposal does not affect or impact upon small businesses or local
governments, as defined by Section 102(8) of the State Administrative
Procedure Act, and, therefore, a regulatory flexibility analysis for small
businessesis not required by Section 202-b of such act. In light of the fact
that this proposa only affects jurisdictional classifications of State em-
ployees, it will not have any adverse impact on small businesses or local
governments.

Consolidated Rural Area Flexibility Analysis

The proposal does not affect or impact upon rural areas as defined by
Section 102(13) of the State Administrative Procedure Act and Section
481(7) of the Executive Law, and, therefore, arural areaflexibility analy-
sisisnot required by Section 202-bb of such act. Inlight of the fact that this
proposal only affects jurisdictional classifications of State employees, it
will not have any adverse impact on rural areas.

Consolidated Job Impact Statement

The proposal has no impact on jobs and employment opportunities. This
proposal only affects the jurisdictional classification of positions in the
Classified Civil Service.

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Jurisdictional Classification
1.D. No. CVS-02-07-00004-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: Amendment of Appendix(es) 1 and 2 of Title 4
NYCRR.
Statutory authority: Civil Service Law, section 6(1)
Subject: Jurisdictional classification.
Purpose: To delete positions from and classify positions in the exempt
class and delete positions from and classify positions in the non-competi-
tive classin the Department of Health.
Text of proposed rule: Amend Appendix 1 of the Rulesfor the Classified
Service, listing positionsin the exempt class, in the Department of Health,
by deleting therefrom the position of Director Office Audit and Quality
Control, by decreasing the number of positions of Health Program Director
3from 13 to 12 and under the subheading “ Office of the Medicaid Inspec-
tor General,” by adding thereto the positions of Director Office Audit and
Quiality Control and Health Program Director 3; and

Amend Appendix 2 of the Rules for the Classified Service, listing
positions in the non-competitive class, in the Department of Health, by
decreasing the number of positions of Medicaid Investigator 1 from 6 to 2
and Medicaid Investigator 2 from 11 to 4, by deleting therefrom the
positions of Medicaid Investigator 3 (4) and ¢Medicaid Investigator 4 (1)
and by adding thereto the subheading “ Office of the Medicaid Inspector
General,” and the positions of Dental Services Review Assistant 1, Dental
Services Review Assistant 2, ¢Health Program Director 2, Medicaid Inves-
tigator 1 (4), Medicaid Investigator 2 (7), Medicaid Investigator 3 (4),
Medicaid Investigator 4 (1), Public Health Dentist (LMAP), Public Health
Physician 2 (Various Specialties) and Regional Public Health Dentist.
Text of proposed rule and any required statements and analyses may
be obtained from: Shirley LaPlante, Department of Civil Service, State
Campus, Albany, NY 12239, (518) 473-6598, e-mail: shir-
ley.laplante@cs.state.ny.us
Data, views or arguments may be submitted to: Brian S. Reichenbach,
Counsel, Department of Civil Service, State Campus, Albany, NY 12239,
(518) 473-2624, e-mail: brian.reichenbach@cs.state.ny.us
Public comment will be received until: 45 days after publication of this
notice.
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Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

The proposed rule is subject to consolidated statements and analyses
printed in the issue of January 10, 2007 under the notice of proposed rule
making 1.D. No. CV S-02-07-00003-P.

Division of Criminal Justice
Services

NOTICE OF ADOPTION

Security Guard Training
I.D. No. CJS-44-06-00001-A
Filing No. 1581

Filing date: Dec. 22, 2006
Effective date: Jan. 10, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of section 6027.4(a) of Title 9 NYCRR.
Statutory authority: Executive Law, section 847-c(1)

Subject: Security guard training.

Purpose: To revise the topics and hours of instruction for the security
guard 16-hour on-the-job training course.

Text or summary was published in the notice of proposed rule making,
|.D. No. CJS-44-06-00001-P, Issue of November 1, 2006.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be
obtained from: Mark Bonacquist, Division of Criminal Justice Services,
Four Tower Place, Albany, NY 12203, (518) 457-8413

Assessment of Public Comment

The agency received no public comment.

Department of Health

EMERGENCY
RULE MAKING

Payment for FQHC Psychotherapy and Offsite Services

I.D. No. HLT-02-07-00001-E
Filing No. 1573

Filing date: Dec. 20, 2006
Effective date: Dec. 20, 2006

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of section 86-4.9 of Title 10 NYCRR.
Statutory authority: Public Health Law, section 201.1(v)

Finding of necessity for emergency rule: Preservation of general wel-
fare.

Specific reasons underlying thefinding of necessity: Theamendment to
10 NYCRR 86-4.9 will permit Medicaid billing for individual psychother-
apy services provided by certified social workers in Article 28 Federally
Qualified Health Centers (FQHCS). In conjunction with this change, DOH
is also amending regulations to prohibit Article 28 clinics from billing for
group visitsand to prohibit such services from being provided by part-time
clinics.

Based upon the Department’s interpretation of 10 NY CRR 86-4.9(c),
socia work services have not been considered billable threshold visits in
Article 28 clinic settings despite the fact that certified social workers have
been an integral part of the mental health delivery system in community
health centers. New federal statute and regulation require States to provide

and pay for each FQHC's baseline costs, which include costs which are
reasonable and related to the cost of furnishing such services. Reimburse-
ment for individual psychotherapy services provided by certified social
workers in the FQHC setting is specifically mandated by federal law.
Failure to comply with these mandates could lead to federal sanctions and
theloss of federal dollars. Additionally, allowing Medicaid reimbursement
for clinical social worker servicesis expected to increase access to needed
mental health services.

Subject: Payment for FQHC psychotherapy and offsite services.
Purpose: To permit psychotherapy by certified social workers as a billa-
ble service under certain circumstances.

Text of emergency rule: Section 86-4.9 is amended to read as follows:

86-4.9 Units of service. (@) The unit of service used to establish rates of
payment shall be the threshold visit, except for diaysis, abortion, steriliza-
tion services and free-standing ambulatory surgery, for which rates of
payment shall be established for each procedure. For methadone mainte-
nance treatment services, the rate of payment shall be established on a
fixed weekly basis per recipient.

(b) A threshold visit, including al part-time clinic visits, shall occur
each time a patient crosses the threshold of a facility to receive medical
care without regard to the number of services provided during that visit.
Only one threshold visit per patient per day shall be alowable for reim-
bursement purposes, except for transfusion services to hemophiliacs, in
which case each transfusion visit shall constitute an allowable threshold
visit.

(c) Offsite services and group services, (except inrelation to Federally
Qualified Health Center (FQHC) clinics, as defined in subdivision (h) of
this section), visits related to the provision of offsite services, visits for
ordered ambulatory services, and patient visits solely for the purpose of the
following services shall not constitute threshold visits: pharmacy, nutri-
tion, medical social services with the exception of clinical social services
in FQHC clinics as defined in subdivision (g) of this section, respiratory
therapy, recreation therapy. Offsite services are medical services provided
by a facility’s clinic staff at locations other than those operated by and
under the licensure of the facility.

(d) A procedure shall include the total service, including the initial
visit, preparatory visits, the actual procedure and follow-up visitsrelated to
the procedure. All visitsrelated to a procedure, regardless of number, shall
be part of one procedure and shall not be reported as a threshold visit.

(e) Rates for separate components of a procedure may be established
when patients are unable to utilize all of the services covered by a proce-
dure rate. No separate component rates shall be established unless the
facility includesin its annual financial and statistical reports the statistical
and cost apportionments necessary to determine the component rates.

(f) Ordered ambulatory services may be covered and reimbursed on a
fee-for-service basis in accordance with the State medical fee schedule.
Ordered ambulatory services are specific services provided to nonregis-
tered clinic patients at the facility, upon the order and referral of a physi-
cian, physician’s assistant, dentist or podiatrist who is not employed by or
under contract with the clinic, to test, diagnose or treat the patient. Ordered
ambulatory services include laboratory services, diagnostic radiology ser-
vices, pharmacy services, ultrasound services, rehabilitation therapy, diag-
nostic services and psychological evaluation services.

(9) For purposes of this section clinical social services are defined as
individual psychotherapy services provided in a Federally Qualified
Health Center, by a licensed clinical social worker or by a licensed master
social worker who is working in a clinic under qualifying supervision in
pursuit of licensed clinical social worker status by the New York State
Education Department.

(h) Clinical group psychotherapy services provided in a Federally
Qualified Health Center, are defined as services performed by a clinician
qualified asin subdivision (g) of this section, or by a licensed psychiatrist
or psychologist to groups of patients ranging in size from two to eight
patients. Clinical group psychotherapy shall not include case management
services. Reimbursement for these services shall be made on the basis of a
FQHC group rate which will be calculated by the Department for this
specific purpose, payable for each individual up to the limits set forth
herein, using elements of the Relative Based Relative Value System
(RBRVS) promulgated by the Centers For Medicare And Medicaid Ser-
vices (CMS), and approved by the State Division of Budget. Psychother-
apy, including clinical social services and clinical group psychotherapy
services, may not exceed 15 percent of a clinic's total annual threshold
visits.

(i) Federally Qualified Health Centers will be reimbursed for the
provision of offsite primary care services to existing FQHC patients in
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need of professional services available at the FQHC, but, due to the
individual’s medical condition, is unable to receive the services on the
premises of the center.

(1) FQHC offsite services must:

(i) consist of services normally rendered at the FQHC site.

(i) be rendered to an FQHC patient with a pre-existing relation-
ship with the FQHC (i.e., the patient was previously registered as a patient
with the FQHC) in order to allow the FQHC to render continuous care
when their patient istoo ill to receive on-site services, and only to patients
expected to recover and return to become an on-site patient again. Off-site
services may not be billed for patients whose health status is expected to
permanently preclude return to on-site status.

(iii) be rendered only for the duration of the limiting illness, with
the intent that the patient return to regular treatment as an on-site patient
as soon as their medical condition allows.

(iv) be an individual medical service rendered to an FQHC pa-
tient by a physician, physician assistant, midwife or nurse practitioner.

(v) not be rendered in a nursing facility or long term care facility,
to any patient expected to remain a patient in that facility or at that level of
care.

(vi) not be billed in conjunction with any other professional fee for
that service, or on the same day as a threshold visit.

(2) Reimbursement for these services shall be made on the basis of
an FQHC offsite professional rate, which will be calculated by the Depart-
ment using elements of the Relative Based Relative Value System (RBRVS)
promulgated by the Centers For Medicare And Medicaid Services (CMS)
and approved by the State Division of Budget.

This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt this emergency rule as a permanent rule and
will publish anotice of proposed rule making in the State Register at some
future date. The emergency rule will expire March 19, 2007.

Text of emergency ruleand any required statements and analyses may
be obtained from: William Johnson, Department of Health, Division of
Legal Affairs, Office of Regulatory Reform, Corning Tower, Rm. 2415,
Empire State Plaza, Albany, NY 12237, (518) 473-7488, fax: (518) 486-
4834, e-mail: regsgna@health.state.ny.us

Regulatory Impact Statement

Statutory Authority:

The authority for the promulgation of these regulations is contained in
section 2803(2)(a) of the Public Health Law which authorizes the State
Hospital Review and Planning Council to adopt and amend rules and
regulations, subject to the approval of the Commissioner. Section 702 of
the Medicare, Medicaid, and SCHIP Benefits Improvement and Protection
Act (BIPA) of 2000 made changesto the Social Security Act affecting how
prices are set for Federally Qualified Health Centers and rura heath
centers. Section 1902(a)(10) of the federal Social Security Act (42 USC
1396a(a)(10)) and 1905(a)(2) of the Social Security Act (42 USC
1396d(a)(2)) require the State to cover the services of Federally Qualified
Health Centers. Additionally, section 1861(aa) of the Social Security Act
(42 USC 1395x(aa)) defines the services that a Federally Qualified Health
Center provides, including the services of aclinical social worker.

Legidative Objective:

The regulatory objective of this authority is to bring the State into
compliance with Federal Law regarding payments to Federally Qualified
Health Centers (FQHCs). Based on the Federal Medicare, Medicaid, and
SCHIP Benefits Improvement and Protection Act (BIPA) of 2000 we will
allow payments for group psychotherapy provided by social workers and
limited off-site services at special rates developed for these services. Indi-
vidual psychotherapy remains allowed at the threshold visit rate.

This amendment will alow individual psychotherapy by licensed
clinical socia workers (LCSWSs) as a billable visit in FQHCs under the
following circumstances:

e Services are provided by a licensed clinical social worker or by a
licensed master socia worker who is working in a clinic under
qualifying supervision in pursuit of licensed clinical social worker
status.

e Psychotherapy services only will be permitted, not case manage-
ment and related services.

Group psychotherapy as a clinical social service will be alowed in

FQHCs in accordance with the following:

e Services are provided to a group of patients by a licensed clinical
social worker, or by alicensed master social worker who isworking
inaclinic under qualifying supervision in pursuit of licensed clinical
social worker status or alicensed psychiatrist or psychologist.

e Payment will be made on the basis of a FQHC group rate.

e Payment will only be made for services that occur in FQHCs.

Payment for individual or group psychotherapy will not be allowed for
services rendered off-site.

Both individual and group psychotherapy in FQHCsislimited to atotal
of 15 percent of al billings.

Off-site primary care services by FQHCs will be reimbursable under
the following provisions:

e Individuals given care must be existing FQHC patients who are
temporarily unable to receive services on-site due to their medical
condition but are expected to return to the FQHC as an on-site
patient.

e Services must be rendered by a physician, physician assistant, mid-
wife or nurse practitioner and reimbursed at the FQHC offsite pro-
fessional rate.

e Services are not billable with any other professional fee for that
service or on the same day as a threshold visit.

Needs and Benefits:

Recent Federal changes related to Medicaid reimbursement for FQHCs
mandate that group psychotherapy services provided by a social worker
and off-site primary care services be considered a billable service.

This approach will ensure access to social work services in the most
underserved areas and increase consistency with the policies of other state
agencies.

Costs:

Costs for the Implementation of, and Continuing Compliance with this
Regulation to Regulated Entity:

We estimate this change will increase Medicaid costs by about 7.4
million dollars gross, annually. Of this amount, about 1.2 million dollarsis
attributable to allowing FQHCsto bill for limited off-site visits. 6.2 million
dollarsisattributable to allowing FQHCsto bill for group therapy services.
These changes are being made in order to comply with Federal require-
ments.

Pricing & Volume Data Cost Estimates

Downstate Upstate Statewide
Average
Offsite Visits Offsite Visits
Subsequent Hospital Care  $62.73 $55.19 $58.96 $1,117,212
Psychotherapy Services Group Therapy
Group Psychotherapy $34.86 $30.81 $32.84 $6,222,733
2004 FQHC Visit Volume 1,894,864
Total
Volume Increase Assumptions $7,339,945

Group Therapy Increase = 10% Increase
2004 FQHC Volume.

Off-site Visit Increase = 1% Increase
Over 2004 FQHC Volume

Cost to the Department of Health:

This represents a permanent filing of regulations aready in effect.
There will be no additional costs to the Department.

Loca Government Mandates:

This amendment will not impose any program service, duty or respon-
sibility upon any county, city, town, village school district, fire district or
other specia district.

Paperwork:

This amendment will increase the paperwork for providers only to the
extent that providers will bill for social work services.

Duplication:

This regulation does not duplicate, overlap or conflict with any other
state or federal law or regulations.

Alternatives:

Recent changes to federal law make it clear that states must reimburse
FQHCs under Medicaid for off-site primary care services and the services
of certified social workersfor both individual and group psychotherapy. In
light of this federal requirement, no alternatives were considered.

Federal Standards:

This amendment does not exceed any minimum standards of the fed-
era government for the same or similar subject areas.

Compliance Schedule:

The proposed amendment will become effective upon filing with the
Secretary of State.

Regulatory Flexibility Analysis

Effect on Small Businesses and Local Governments:

No impact on small businesses or local governments is expected.

Compliance Requirements:

This amendment does not impose new reporting, record keeping or
other compliance requirements on small businesses or local governments.
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Professional Services:

No new professional services are required as a result of this proposed
action. These changes will bring our regulations into compliance with the
State Education Department’s (SED) new standards for social worker
licensure.

Compliance Costs:

This amendment does not impose new reporting, recordkeeping or
other compliance requirements on small businesses or local governments.

Economic and Technological Feasibility:

DOH staff has had conversations with the National Association of
Social Workers (NASW), UCP, and CHCANY S concerning the interpre-
tation of the current regulation as well as proposed changes to the existing
regulation. Although some systems changes will be necessary to ensure
that payment is made only to FQHCs, the proposed regulation will not
change the way providers bill for services, and thus there should be no
concern about technical difficulties associated with compliance.

Minimizing Adverse Impact:

Thereis no adverse impact.

Opportunity for Small Business Participation:

Participation is open to any FQHC that is certified under Article 28 of
the Public Health Law, regardiess of size, to provide individual psycho-
therapy services by certified social workers. Any FQHC, regardless of
size, may participate in providing off-site primary care services as well as
on-site group psychotherapy services by certified social workers, a li-
censed psychiatrist or psychologist.

Rural Area Flexibility Analysis

Types and Estimated Number of Rura Areas:

Thisrulewill apply to al Article 28 clinic sitesin New Y ork that have
been designated by the Centers for Medicare and Medicaid Services
(CMYS) as Federally Qualified Health Centers. These businesses are lo-
cated in rural, as well as suburban and metropolitan areas of the State.

Reporting, Recordkeeping and Other Compliance Requirements and
Professional Services:

No new reporting, recordkeeping or other compliance requirements
and professional are needed in a rural area to comply with the proposed
rule.

Compliance Costs:

There are no direct costs associated with compliance.

Minimizing Adverse Impact:

Thereis no adverse impact.

Opportunity for Rural Area Participation:

The Department has had conversations with the National Association
of Social Workers Association (NASW), UCP, and CHCANY S to discuss
Medicaid reimbursement for social work services and the impact of this
new rule on their constituents. These groups and associations represent
social workers and clinic providers from across the State, including rural
areas.

Job Impact Statement

Nature of Impact:

It is not anticipated that there will be any impact of this rule on jobs or
employment opportunities.

Categories and Numbers Affected:

There are almost 1000 Article 28 clinics of which approximately 58 are
FQHCs, FQHC look-alikes, and rural health clinics.

Regions of Adverse Impact:

This rule will affect all regions within the State and businesses out of
New Y ork State that are enrolled in the Medicaid Program as an Article 28
clinic and that has been designated by the Centers for Medicare and
Medicaid Services (CMS)as a Federally Qualified Health Center.

Minimizing Adverse Impact:

The Department is required by federa rules to reimburse FQHCs for
the provision of primary care services, including clinical social work
services, based upon the Center’ s reasonable costs for delivering covered
services.

Self-Employment Opportunities:

Theruleis expected to have no impact on self-employment opportuni-
ties since the change affects only services provided in aclinic setting.

| nsurance Department

EMERGENCY
RULE MAKING

Rules Governing Valuation of Life Insurance Reserves

I.D. No. INS-32-06-00004-E
Filing No. 1572

Filing date: Dec. 20, 2006
Effectivedate: Dec. 20, 2006

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Part 98 (Regulation 147) of Title 11
NYCRR.

Statutory authority: Insurance Law, sections 201, 301, 1304, 1308,
4217, 4218, 4240 and 4517

Finding of necessity for emergency rule: Preservation of general wel-
fare.

Specific reasons underlying the finding of necessity: During 2004, the
department became aware that some insurers have designed certain life
insurance products with the clear intent of circumventing the existing
reserve standards. The department is concerned with the solvency of insur-
ers who fail to set aside sufficient funds to pay claims as they pose a
serious threat to consumers who rely on insurers to honor their commit-
ment both now and in the future. In addition, insurers who have elected to
circumvent the law place themselves at acompetitive advantage over those
insurers who follow the rules and establish the appropriate level of
reserves. On a daily basis, those insurers who abide by the law suffer
substantial losses in terms of market share, as they cannot effectively
compete against insurers that do not set aside adequate reserves. This
practice of under-reserving by insurers, which have decided market share
is more important than the safety and soundness of policyholder funds,
puts policyholders at continued risk.

New York authorized insurers must file quarterly financia statements
based upon minimum reserve standards in effect on the date of filing. The
filing date for the December 31, 2006 annual statement is March 1, 2007.
The insurers must be given advance notice of the applicable standards in
order to file their reportsin an accurate and timely manner.

For all of the reasons stated above, the emergency adoption of thisfirst
amendment to Regulation No. 147 is necessary for the general welfare.
Subject: Rules governing valuation of life insurance reserves.

Purpose: To prescribe rules and guidelines for valuing individual life
insurance policies and certain group life insurance certificates, with pri-
mary emphasis on valuation of non-level premium and/or non-level benefit
life insurance policies, indeterminate premium life insurance policies,
universal lifeinsurance policies, variablelife insurance policies, and credit
life insurance policiesin accordance with statutory reserve formulas.
Substance of emergency rule: The First Amendment to Regulation No.
147 provides new mortality and reserve standards for credit life insurance
policies. It also provides new reserve standards for certain other specified
life insurance policies. The following is a summary of the amendments to
Regulation No. 147:

Section 98.1(a) was amended to include credit life insurance policies
and to mention clarification of principles.

Section 98.2(b) was amended to ensure consistency in applicability
wording within the regulation.

Section 98.2(i) was amended to state that unless notification was previ-
ously provided to the superintendent to adopt lower reserves based on the
requirements of this Part, insures may not adopt such lower reserves
without the prior approval of the superintendent.

A new subdivision (j) was added to section 98.2 regarding the use of
the minimum mortality standards defined in Part 100 of this Title.

A new subdivision (k) was added to section 98.2 regarding the applica-
bility of this regulation to certain specified life insurance policies.

A new subdivision (I) was added to section 98.2 regarding the applica-
bility of this regulation to credit life insurance.

Subdivision (d)(2) of section 98.4 was amended to change an incorrect
reference.
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The last sentence of section 98.4(s) was amended to change areference
from 1% to one percent, in order to be consistent with similar referencesin
other sections of the regulation.

Section 98.4(u) was amended to reference the examples and reserve
methodol ogies described in section 98.9 of this Part.

A new Section 98.4(v) was added to describe the reserve methodol ogy
for life insurance policies that provide long-term care benefits through the
acceleration of benefits.

The third sentence of paragraph (2) of section 98.6(a) was amended to
change an incorrect reference to the Contract Segmentation Method to the
mortality and interest rates used in calculating basic unitary reserves.

Section 98.7(b)(1)(ii) was amended to have the definition of secondary
guarantee period extended to this whole Part rather than just paragraph (1)
of section 98.7.

Section 98.7(b)(1)(iii) was amended to provide clarification of an ex-
ample supplied in this section.

Section 98.7(c) was amended to change the reference from age 100 to
the age at the end of the applicable valuation mortality table, since the 2001
CSO Mortality Tables go out to ages greater than 100.

Section 98.8(b) was amended to reference section 98.9 of this Part.

A new section 98.9 was added for certain specified life insurance
policies. This section provides examples of policy designs which consti-
tute guarantees and describes the reserve methodologies to be used in
valuing such policies.

A new section 98.10 was added for credit life insurance. This section
provides minimum mortality standards and minimum reserve standards for
such policies.

Section 98.9 was renumbered to section 98.11. This is the severability
provision.

This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt the provisions of this emergency rule as a
permanent rule, having previously published a notice of emergency/pro-
posed rule making, 1.D. No. INS-32-06-00004-EP, Issue of August 9,
2006. The emergency rule will expire February 17, 2007.

Text of emergency ruleand any required statements and analyses may
be obtained from: Andrew Mais, Insurance Department, 25 Beaver St.,
New York, NY 10004, (212) 480-2285, e-mail: amais@ins.state.ny.us
Regulatory Impact Statement

1. Statutory authority:

The superintendent’ s authority for the First Amendment of Regulation
No. 147 (11 NYCRR 98) is derived from sections 201, 301, 1304, 1308,
4217, 4218, 4240 and 4517 of the Insurance Law.

These sections establish the superintendent’ s authority to promulgate
regulations governing reserve requirements for life insurers. Sections 201
and 301 of the Insurance Law authorize the superintendent to prescribe
regulations accomplishing, among other concerns, interpretation of the
provisions of the Insurance Law, aswell as effectuating any power given to
him under the provisions of the Insurance Law to prescribe forms or
otherwise to make regulations.

Section 1304 of the Insurance Law enables the superintendent to re-
quire any additional reserves as necessary on account of life insurers
policies, certificates and contracts.

Section 1308 of the Insurance Law describes when reinsurance is
permitted and the effect that reinsurance will have on reserves.

Section 4217(c)(6)(C) provides that reserves according to the commis-
sioners reserve valuation method for life insurance policies providing for a
varying amount of insurance or requiring the payment of varying premi-
ums shall be calculated by a method consistent with the principles of this
paragraph.

Section 4217(c)(6)(D) permits the superintendent to issue, by regula-
tion, guidelines for the application of the reserve valuation provisions for
section 4217 to such policies and contracts, as the superintendent deems
appropriate.

Section 4217(c)(9) requires that reserves for any plan of life insurance
which provides for future premium determination, the amounts of which
are to be determined by the insurance company based on then estimates of
future experience, or which is of such a nature that the minimum reserves
cannot be determined by the methods prescribed in sections 4217 and
4218, must be computed by a method consistent with the principles of
sections 4217 and 4218 as determined by the superintendent.

Section 4218 requires that when the actual premium charged for life
insurance under any life insurance policy is less than the modified net
premium calculated on the basis of the commissioners reserve valuation
method, the minimum reserve required for such policy shall be the greater
of either the reserve calculated according to the mortality table, rate of
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interest, and method actually used for such policy, or the reserve calculated
by the commissioners reserve val uation method replacing the modified net
premium by the actual premium charged for the policy in each contract
year for which such modified net premium exceeds the actual premium.

Section 4240(d)(6) statesthat the reserve liability for variable contracts
shall be established in accordance with actuarial procedures that recognize
the variable nature of the benefits provided and any mortality guarantees
provided in the contract.

Section 4240(d)(7) states that the superintendent shall have the power
to promulgate regulations, as may be appropriate, to carry out the provi-
sions of this section.

For fraternal benefit societies, section 4517(b)(2) providesthat reserves
according to the commissioners reserve valuation method for life insur-
ance certificates providing for a varying amount of benefits or requiring
the payment of varying premiums shall be calculated by a method consis-
tent with the principles of this subsection (b).

2. Legidlative objectives:

One major area of focus of the Insurance Law is solvency of insurers
doing businessin New Y ork. One way the Insurance Law seeks to ensure
solvency isthrough requiring all insurers authorized to do businessin New
York State to hold reserve funds necessary in relation to the obligations
made to policyholders.

3. Needs and benefits:

The regulation is necessary to help ensure the solvency of life insurers
doing business in New Y ork. After the adoption of the current version of
Regulation No. 147, which incorporates the National Association of Insur-
ance Commissioners (NAIC) Valuation of Life Insurance Policies model
regulation (adopted in 1999), someinsurers devel oped life insurance prod-
ucts that resulted in reserves being held that were lower than the reserves
defined in section 4217 of the Insurance Law and the current version of
Regulation No. 147, even though these products had similar death benefit
and premium guarantees. To clarify the intent of the NAIC model regula-
tion, NAIC Actuarial Guideline 38 was developed in 2002. The Guideline
stated that new policy designswhich are created to simply disguise guaran-
tees provided by the policy must be reserved in a manner similar to more
typical designs with similar guarantees. Section 98.4(u) of the current
version of Regulation No. 147 a so contains wording to address consistent
reserving principles. In the past year the Department and other states
became aware that, in spite of such wording, some insurers were creating
new products in order to avoid the reserve methodologies described in
Regulation No. 147. As aresult, the NAIC began revising the Guidelinein
2004 and ultimately addressed the concerns of the Department and other
regulators by eliminating any perceived ambiguity in the Guideline for
policies issued July 1, 2005 and later. This revision was adopted at the
NAIC level in October 2005. The new reserve methodologies for various
policy features that constitute guarantees, as described in section 98.9 of
this amendment, are consistent with the principles of section 4217 of the
Insurance Law and with the standards adopted at the NAIC level for
policiesissued July 1, 2005 and later. Not adopting this amendment could
result in inadequate reserves for someinsurers, which would jeopardize the
security of policyholder funds.

The regulation will also set standards for determining policy reserves
for credit life insurance and for determining reserves for life insurance
policies that provide long-term care benefits through the acceleration of
benefits.

4 . Costs:

Administrative costs to most insurers authorized to do businessin New
Y ork State will be minimal. Since the mgjority of the reserve requirements
and methodologies included in this regulation have been in effect since the
original adoption of thisregulation in March of 2003, most insurers would
only need to update their current computer programs to implement the new
reserve methodologies for policies with secondary guarantees and credit
life insurance policies. An insurer that needs to modify its current system
could produce the modifications internally or if the system was purchased
from a consultant, have their consultant produce the modifications. The
cost associated with the modifications is estimated to be $50,000 -
$100,000. The cost would include the actual modifications as well as the
testing and implementation of the new software. Once the modificationsto
the system have been developed, no additional costs should be incurred
due to those requirements.

Regarding costs in terms of reserve impact, for insurers following the
intent of the Law and Regulation No. 147, there will be no reserve impact.
A survey conducted by the Department showed that the reserve impact
ranged from zero for many insurers to nearly $200 million as of December
31, 2004. For no insurer was the reserve impact as a percentage of capital
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and surplus greater than 16% as of December 31, 2004. Notwithstanding
these reserve increases, holding reserves at appropriate levels is mandated
by statute and will help guarantee that insurers will be able to pay future
claims.

Costs to the Insurance Department will be minimal as existing person-
nel are available to verify that the appropriate reserves are held by insurers
for policies affected by the amendment to Regulation No. 147. There are
no costs to other government agencies or local governments.

5. Local government mandates:

The regulation imposes no hew programs, services, duties or responsi-
bilities on any county, city, town, village, school district, fire district or
other specid district.

6. Paperwork:

The regulation imposes no new reporting requirements.

7. Duplication:

The regulation does not duplicate any existing law or regulation.

8. Alternatives:

One significant alternative considered was to keep the current version
of Regulation No. 147, which would result in some insurers holding
reserves lower than those intended by section 4217 of the Insurance Law.
Over the course of several months, the Department discussed this matter as
part of the NAIC Life and Health Actuarial Task Force (LHATF) forums
and in severa conference calls and meetings with impacted insurers.
During mid to |ate 2004, revised wording to NAIC Actuarial Guideline 38
was exposed in order to extend the principles of the NAIC's Standard
Valuation Law to products not contemplated at the time of the writing of
the NAIC Law by removing any perceived ambiguity in the Actuarial
Guideline. Since the same perceived ambiguity exists in the current ver-
sion of Regulation No. 147 when the Regulation is applied to some new
product designs, the amendment is necessary to clarify the rules that apply
to these products. The Department reviewed insurers' concerns related to
the exposed wording, but determined that such change was needed because
the Department believes the reserves that would be held by these insurers
would be lower than those intended by section 4217 of the Insurance Law.
Before drafting the amendment to Regulation No. 147, the Department
analyzed a spreadsheet that calculates the reserve impact of the revised
language to Regulation No. 147. The Department also discussed the im-
pact with several potentially affected insurers. As confirmed by the results
of the survey conducted by the Department in early 2005, the Department
believesthat the amendment to Regulation No. 147 has had the appropriate
effect on reserves, i.e., reserves consistent with those intended by the
Insurance Law and consistent with the reserve level for similar products.

Another aternative was to include updated Actuarial Guideline 38
wording adopted at the September 2006 NAIC meeting. The Department
decided not to include such wording.

Another alternative was to keep the current minimum standard for
credit life insurance, but this would result in a mortality standard that is
inconsistent with the national NAIC standard.

Another aternative was to not include the wording in section 98.4(v)
that describes the reserve methodology for life insurance policies that
provide long-term care benefits through the acceleration of benefits, but
this would result in a standard that is inconsistent with the national NAIC
standard.

9. Federa standards:

There are no federal standardsin this subject area.

10. Compliance schedule:

This regulation appliesto financial statements filed on or after Decem-
ber 31, 2004. The Department’s concern about very low reserves being
held for certain product designs is well known in the insurance industry.
Numerous discussions with impacted insurers have taken place during the
course of developing anational standard through the National Association
of Insurance Commissioners. Since this regulation has been adopted on an
emergency basis since December 29, 2004, insurers have had ample time
to achieve full compliance.

Regulatory Flexibility Analysis

1. Small businesses:

The Insurance Department finds that this rule will not impose any
adverse economic impact on small businesses and will not impose any
reporting, recordkeeping or other compliance regquirements on small busi-
nesses. The basis for thisfinding is that thisrule is directed at all insurers
authorized to do businessin New Y ork State, none of which fall within the
definition of “small business’ as found in section 102(8) of the State
Administrative Procedure Act. The Insurance Department has reviewed
filed Reports on Examination and Annual Statements of authorized insur-
ers and believes that none of them fall within the definition of “small

business’, because there are none which are both independently owned and
have under one hundred employees.

2. Local governments:

The regulation does not impose any impacts, including any adverse
impacts, or reporting, recordkeeping, or other compliance requirements on
any local governments.

Rural Area Flexibility Analysis

1. Types and estimated number of rural areas:

Insurance companies covered by the regulation do business in every
county in this state, including rural areas as defined under SAPA 102(10).

2. Reporting, recordkeeping and other compliance requirements; and
professional services:

The amendment to this regulation establishes reserve requirements for
certain types of life insurance, including universal life insurance with
secondary guarantees, and for credit life insurance.

3. Costs:

Administrative costs to most insurers authorized to do businessin New
York State will be minimal. Since the majority of the reserve requirements
and methodologies included in this regulation have been in effect since the
original adoption of this regulation in March of 2003, most insurers would
only need to update their current computer programs to implement the new
reserve methodologies for policies with secondary guarantees and credit
life insurance policies. An insurer that needs to modify its current system
could produce the modifications internally or if the system was purchased
from a consultant, have their consultant produce the modifications. The
cost associated with these modifications is estimated to be $50,000 -
$100,000. The cost would include the actual modifications as well as the
testing and implementation of the new software. Once the modifications to
the system have been developed, no additional costs should be incurred
due to those requirements.

All insurers were in compliance with Regulation No. 147 as of Decem-
ber 31, 2004. Therefore, actua realized reserve impact will be close to
zero. Regarding costsin terms of reserve impact, for insurersfollowing the
intent of the Law and Regulation No. 147, there will be no reserve impact.
A survey conducted by the Department showed that the reserve impact, for
insurers not previously in compliance with Regulation No. 147, ranged
from zero for many insurersto $50 million to nearly $200 million for afew
insurers as of December 31, 2004. For no insurer was the reserve impact as
a percentage of capital and surplus greater than 16% as of December 31,
2004.

4. Minimizing adverse impact:

The regulation does not impose any adverse impact on rural areas.

5. Rural area participation:

The Department’s concern about very low reserves being held for
certain product designsiswell known in theinsurance industry. Numerous
discussions with impacted insurers have taken place during the course of
developing a nationa standard through the National Association of Insur-
ance Commissioners. Insurers that may be impacted by this standard are
aware of the issues and should have aready formed an estimate of the
impact. In addition, a discussion of the proposed rule making was included
in the Insurance Department’s regulatory agenda which was published in
the June 28, 2006 issue of the State Register.

Job Impact Statement

Nature of Impact:

The Insurance Department finds that this rule will have little or no
impact on jobs and employment opportunities. This regulation sets stan-
dards for setting life insurance reserves for insurers. The regulation is
unlikely to impact jobs and employment opportunities.

Categories and number affected:

No categories of jobs or number of jobs will be affected.

Regions of adverse impact:

Thisrule appliesto al insurers authorized to do businessin New Y ork
State. There would be no region in New Y ork which would experience an
adverse impact on jobs and employment opportunities.

Minimizing adverse impact:

No measures would need to be taken by the Department to minimize
adverse impacts.

Self-employment opportunities:

This rule would not have a measurable impact on self-employment
opportunities.

Assessment of Public Comment
The agency received no public comment since publication of the last
assessment of public comment.
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NOTICE OF ADOPTION

Rules Governing Valuation of Life Insurance Reserves

I.D. No. INS-32-06-00004-A
Filing No. 1580

Filing date: Dec. 21, 2006
Effective date: Jan. 10, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Part 98 (Regulation 147) of Title 11
NYCRR.

Statutory authority: Insurance Law, sections 201, 301, 1304, 1308,
4217, 4218, 4240 and 4517

Subject: Rules governing valuation of life insurance reserves.

Purpose: To prescribe rules and guidelines for valuing individual life
insurance policies and certain group life insurance certificates, with pri-
mary emphasis on valuation of non-level premium and/or non-level benefit
life insurance policies, indeterminate premium life insurance policies,
universal lifeinsurance policies, variable lifeinsurance policies, and credit
lifeinsurance policies in accordance with statutory reserve formulas.

Text or summary was published in the notice of emergency/proposed
rule making, 1.D. No. INS-32-06-00004-EP, Issue of August 9, 2006.
Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be
obtained from: Andrew Mais, Insurance Department, 25 Beaver St., New
York, NY 10004, (212) 480-2285, e-mail: amais@ins.state.ny.us
Assessment of Public Comment

One commentator noted that sections 98.9(c)(2)(viii)(b) and
98.9(c)(2)(viii)(e) should be changed to reflect lapse rate provisions for
universal life insurance with secondary guarantees, which were recently
adopted by the NAIC in September 2006. The Department decided not to
include such provisions.

One commentator recommended removing portions of the amendment
that applied to business prior to July 1, 2005. No specific sections were
referenced by the commentator. The Department reviewed the require-
ments of sections 98.9(c)(2)(viii)(d)(1) and 98.9(c)(2)(viii)(h)(1) and de-
termined that no changes were necessary.

NOTICE OF ADOPTION

Financial Statement Filings and Accounting Practices and
Procedures

1.D. No. INS-43-06-00002-A
Filing No. 1583

Filing date: Dec. 22, 2006
Effectivedate: Jan. 10, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Part 83 (Regulation 172) of Title 11
NYCRR.

Statutory authority: Insurance Law, sections 107(a)(2), 201, 301, 307,
308, 1109, 1301, 1302, 1308, 1404, 1405, 1411, 1414, 1501, 1505, 3233,
4117, 4233, 4239, 4301, 4310, 4321-a, 4322-a, 4327 and 6404; Public
Health Law, sections 4403, 4403-a, 4403-c and 4408-a; and L. 2002, ch.
599

Subject: Financial statement filings and accounting practices and proce-
dures.

Purpose: To update references in the regulatory text to documents incor-
porated by reference that have been revised and republished and make
minor modifications regarding accounting trestment of certain insurer
assets.

Text of final rule: Subdivision (c) of section 83.2 of Part 83 isamended to
read asfollows:

(c) To assist in the completion of the Financial Statements, the NAIC
al so adopts and publishes from time to time certain policy, procedures and
instruction manuals. The latest of these manuals, the Accounting Practices
and Procedures Manual as of March [2004*]2005* (*Accounting Man-
ual”) includes abody of accounting guidelines referred to as Statements of
Statutory Accounting Principles (“ SSAPS’). The Accounting Manual shall
be used in the preparation of Quarterly Satements and the Annual State-
ment for 2005, which will be filed in 2006.
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The footnote to subdivision (c) of Section 83.2 is amended to read as
follows:

*ACCOUNTING PRACTICES AND PROCEDURES MANUAL AS
OF MARCH [2004] 2005. [copyright] Copyright 1999, 2000, 2001, 2002,
2003, 2004, 2005 by National Association of Insurance Commissioners, in
Kansas City, Missouri.

Subdivision (m) of Section 83.4 is amended to read as follows:

(m)(1) For life insurers, Paragraph 8 of SSAP No. 40 Red Estate
Investments is not adopted. Depreciation on real estate investments owned
by lifeinsurers shall be computed at arate no greater than two and one-half
percent per annum, in accordance with Section 1405(b)(1)(C) of the Insur-
ance Law.

(2)(i) For Article 43 corporations and not-for-profit Health Main-
tenance Organizations, Integrated Delivery Systems, Prepaid Health Ser-
vices Plans and Comprehensive HIV Special Needs Plans authorized pur-
suant to Article 44 of the Public Health Law, SSAP No. 40 Real Estate
Investments is adopted with the following addition:

In accordance with Section 4310(1) of the Insurance Law, in determin-
ing the financial condition of Article 43 corporations and not-for-profit
Health Maintenance Organizations, Integrated Delivery Systems, Prepaid
Health Service Plans and Comprehensive HIV Special Needs Plans au-
thorized pursuant to Article 44 of the Public Health Law, real estate,
including buildings, property, capital improvements and appurtenances
owned and held that are utilized in the ordinary course of the business of
such entities, may be valued by the corporation at either its current
amortized book value or at ninety percent of its current market value, less
encumbrances. Market value shall be determined by an independent ap-
praisal undertaken annually, no earlier than September 30 of each year, by
amember of the Appraisal Institute, 55 West Van Buren Street, Suite 1000,
Chicago IL 60607. (website address is http:/.appraisalinstitute.org.) This
option is not applicable to for-profit corporations authorized pursuant to
Article 44 of the Public Health Law.

(i) Real estate “ owned and held” and “ utilized in the ordinary
course of business” as set forth in subparagraph (m)(2)(i) of this subdivi-
sion shall have the same definition as* property occupied by the company”
as set forth in Paragraph 5 of SSAP No. 40 Real Estate Investments.

(iii) The provisions of paragraph 11 of SSAP No. 40 shall govern
the independent appraisal requirement set forth in subparagraph (m)(2)(i)
of this subdivision.

(iv) The electionto valuereal estate at either its current amortized
book value or at ninety percent of its current market value, less encum-
brances, shall be applied to the valuation of all property not held for sale.
As of any determination date either all real estate shall be valued at
current amortized book value or all real estate shall be valued at ninety
percent of its current market value, less encumbrances. Changes in the
statement value of real estate held under this election shall be accounted
for as unrealized capital gains or losses.

(v) If an entity electsto valueitsreal estate at ninety percent of its
current market value, less encumbrances, in addition to the Schedule A
filed as part of the NAIC Annual Satement Health Blank, a Supplemental
Schedule A must be completed for what the current amortized book value
would beif the entity had not made such an election as of the determination
date. A Supplemental Schedule A is herein defined as a Schedule A submit-
ted for informational purposes only, not intended to supersede the Sched-
ule A filed as part of the NAIC Annual Satement Health Blank. The
completed Supplemental Schedule A shall be submitted annually on or
before the first day of March for Article 43 corporations or on or before
thefirst day of April for not-for-profit Health Maintenance Organizations
as a supplement to the NAIC Annual Statement Health Blank in support of
the note requirement of subparagraph 83.4(m)(2)(vii) of this subdivision.

(vi) Notwithstanding the valuation methodology permitted in sub-
paragraph (m)(2)(i) of this subdivision and the instructions of subpara-
graph (m)(2)(iv) of this subdivision, propertiesthat the reporting entity has
theintent to sell, or isrequired to sell, shall be classified as propertiesheld
for sale and carried at the lower of depreciated cost or current market
value less encumbrances and estimated sales costs consistent with the
requirements of paragraph 10 of SSAP No. 40.

(vii) An entity which elects to change its valuation of real estate
pursuant to sub-paragraph (m)(2)(i) of this subdivision shall discloseall of
the following in the notes to its annual and quarterly financial statements:

a. The current amortized book value of each property.

b. The current market value and ninety percent of the current
mar ket value, less encumbrances, of each property.

c. The determination date of the annual appraisal.

d. The name and qualifications of the independent appraiser.
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(viii) Appraisals obtained in satisfaction of subparagraph
(m)(2)(i) of this subdivision shall be maintained in good order and shall be
readily available for examination.

Subdivision (n) of Section 83.4 is amended to read as follows:

(n)(1) Paragraph [5]6 of SSAP No. [46]88 Investments in Subsidi-
ary, Controlled, and Affiliated Entities, A Replacement of SSAP No. 46, is
not adopted. Pursuant to Section 1501(c) of the Insurance Law, the super-
intendent may determine upon application that any person does not, or will
not upon taking of some proposed action, control another person. 10
NYCRR 98-1.9(d) authorizes the Commissioner of Health to make a
similar determination with respect to organizations with a certificate of
authority pursuant to Public Health Law Article 44.

(2) Paragraph [ 7]8 of SSAP No. [46]88 is not adopted with respect to
subsidiaries that are insurers. Pursuant to Section 1414(c)(2) of the Insur-
ance Law, the shares of aninsurer that is a subsidiary shall be valued at the
lesser of its market value or book value as shown by its last annua
statement or the last report on examination, whichever is more recent.

(3) Paragraph [7 b)(i)]8(b)(i) of SSAP No. [46]88is not adopted with
respect to Public Health Law Article 44 Health Maintenance Organizations
which are subsidiaries and which record goodwill as an admitted asset
pursuant to Section 83.4(t) of this Part. Investmentsin such entities shall be
recorded based on the underlying statutory equity of the respective entity’s
financia statements, including an admitted asset for goodwill as provided
for in Section 83.4(t) of this Part.

Subdivision (t) of Section 83.4 is amended to read as follows:

(t) Paragraph 7 of SSAP No. 68 Business Combinations and Goodwill
is not adopted. Section 1302(a)(1) of the Insurance Law shall apply.
Goodwill recorded as an admitted asset on the books of a Public Health
Law Article 44 Health Maintenance Organization, Integrated Delivery
System, Prepaid Health Services Plan or Comprehensive HIV Special
Needs Plan as of December 31, 2000[, which is in compliance with
Generally Accepted Accounting Principles,] shall continue to be treated as
an admitted asset on Financial Statements filed with the superintendent or
the Commissioner of Health. Goodwill shall be written off over its useful
life. The period of amortization shall not exceed 40 years.

Subdivision (v) of Section 83.4 is amended to read as follows:

(v) Paragraph 9 of SSAP No. 73 Hedlth Care Delivery Assets — Sup-
plies, Pharmaceutical and Surgical Supplies, Durable Medical Equipment,
Furniture, Medical Equipment and Fixtures, and L easehold Improvements
in Health Care Fecilities is not adopted. Durable medical equipment,
furniture, medical equipment and fixtures, and leasehold improvements
shall be depreciated utilizing a depreciation schedule no less conservative
than that set forth in the latest revision of Estimated Useful Lives of
Depreciable Hospital Assets (Revised [1998]2004 Edition)**. The docu-
ment may also be viewed at the New Y ork State Insurance Department’s
New York City office at 25 Beaver Street, New York, NY 10004. Lease
improvements in health care facilities shall be amortized against net in-
come over the shorter of their estimated useful life or the remaining life of
the original lease excluding renewal or option periods, using methods
detailed in SSAP No. 19.

The footnote to subdivision (v) of Section 83.4 is amended to read as
follows;

**ESTIMATED USEFUL LIVES OF DEPRECIABLE HOSPITAL
ASSETS/Revised [1998]2004 Edition, Copyright [1998]2004 by Hedlth
Forum, Inc. All rights reserved. Printed with the permission of Health
Forum, Inc., in Chicago.

Final rule as compared with last published rule: Nonsubstantive
changes were made in section 83.2(c).

Text of rule and any required statements and analyses may be
obtained from: Andrew Mais, Insurance Department, 25 Beaver St., New
York, NY 10004, (212) 480-2285, e-mail: amais@ins.state.ny.us
Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Although nonsubstantive changes were made to the text of the rule it did
not necessitate revision to the previously published Regulatory Impact

Statement, Regulatory Flexibility Analysisfor Small Businesses and L ocal
Governments, Rural Area Flexibility Analysis or Job Impact Statement.
Assessment of Public Comment

The agency received no public comment.

NOTICE OF ADOPTION

L egal ServicesInsurance

|.D. No. INS-43-06-00004-A
Filing No. 1579

Filing date: Dec. 21, 2006
Effective date: Jan. 10, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Part 262 (Regulation 162) of Title 11
NYCRR.

Statutory authority: Insurance Law, sections 201, 301, 1113(a)(29),
1116 and arts. 23 and 63

Subject: Legal servicesinsurance.

Purpose: To permit legal services insurance to qualify as a special risk
only if the coverage of the policy of liability insurance of whichit isapart
also qualifies as a special risk coverage pursuant to Part 16 of Title 11 of
the New Y ork Codes, Rules and Regulations and Article 63 of the Insur-
ance Law, and the policy iswritten on such basis.

Text or summary was published in the notice of proposed rule making,
I.D. No. INS-43-06-00004-P, Issue of October 25, 2006.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be
obtained from: Andrew Mais, Insurance Department, 25 Beaver St., New
York, NY 10004, (212) 480-2285, e-mail: amais@ins.state.ny.us
Assessment of Public Comment

The agency received no public comment.

NOTICE OF ADOPTION

Environmental Remediation I nsurance Tax Credit

I.D. No. INS-44-06-00009-A
Filing No. 1586

Filing date: Dec. 26, 2006
Effectivedate: Jan. 10, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Part 75 (Regulation 181) of Title 11
NYCRR.

Statutory authority: Insurance Law, sections 201, 301, 2105, 2118 and
3447; and Tax Law, section 23

Subject: Standards for insurance which qualifies for the environmental
remediation insurance tax credit.

Purpose: To set for the requirements relating to policies of insurance
which qualify for the environmental remediation insurance tax credit pro-
vided for under section 23 of the Tax Law. The insurance tax credit applies
to taxable years beginning on or after April 1, 2005.

Text or summary was published in the notice of proposed rule making,
I.D. No. INS-44-06-00009-P, Issue of November 1, 2006.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be
obtained from: Andrew Mais, Insurance Department, 25 Beaver St., New
York, NY 10004, (212) 480-2285, e-mail: amais@ins.state.ny.us
Assessment of Public Comment

The agency received no public comment.
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Office of Mental Retardation
and Developmental Disabilities

EMERGENCY
RULE MAKING

Criminal History Record Checks

|.D. No. MRD-52-06-00010-E
Filing No. 1574

Filing date: Dec. 20, 2006
Effective date: Dec. 20, 2006

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Addition of sections 633.22 and 633.98 and amendment of
sections 633.5, 633.99, 635-10.5, 679.6, 680.12, 681.14, 687.4, 687.8 and
690.7 of Title 14 NYCRR.

Statutory authority: Mental Hygiene Law, sections 13.07, 13.09(b), and
16.33; and Executive Law, section 845-b

Finding of necessity for emergency rule: Preservation of public health,
public safety and general welfare.

Specific reasons underlying the finding of necessity: The regulations
require fingerprinting and crimina history record checks for various indi-
viduals who provide services to people with developmental disabilitiesin
the OMRDD system. The regulations are necessary to keep certain con-
victed criminals, including violent felons and sexual predators, out of
positions that include regular and substantial contact with people with
developmental disabilities. If regulations were not adopted as an emer-
gency measure, convicted criminals could have unrestricted and un-
supervised contact with consumers as new employees or volunteers or
family care providers, which would endanger the health, safety and general
welfare of people receiving services. Consumers could be unnecessarily
victimized by people with criminal history records for the period of time
between April 1, 2005 and the earliest date that regulations could be
finalized using the regular regulatory process.

Subject: Requirements related to crimina history record checks.

Purpose: To promulgate regulations necessary to implement chapter 575
of the Laws of 2004, concerning crimina history record checks. The
regulations require that agencies, sponsoring agencies and providers of
services request history record checks for specified employees, volunteers,
family care providers and parties who are to reside in afamily care home.

Substance of emergency rule:
e Effective December 20, 2006. Replaces similar emergency regula-
tions that were effective April 1, June 30, September 28, December

27, 2005, March 27, June 23, and September 21, 2006.

e The following changes were made compared to the September 21
emergency regulations:

- Removed the requirement that the voluntary agency/registered
provider hasto notify OMRDD directly of the action taken when a
pending denial or abeyanceisreceived. The need for the voluntary
agency/registered provider to take immediate action continues.
OMR Form 104, Subject Party Change in Status, will still need to
be submitted to OMRDD if the voluntary agency/registered pro-
vider is not going to hire the person or have them work in a contact
position.

Removed the requirement that registered providers must give a
copy of their annual statement to each relevant DDSO, voluntary
agency and entity which contracts with the registered provider on
behalf of the voluntary agency.

Removed provisions related to expedited requests. Expedited re-
quests are no longer available unless a subject party is also subject
to another criminal history record check from the New Y ork State
Office of Mental Health (OMH) at the same time because of other
responsibilities of the potential employment with the same agency
or provider of services. In this case, the individual need only to be
fingerprinted through one of the agencies; however OMH and
OMRDD will make separate determinations.
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- Modification of the requirement for agencies and providers of
services to have policies and procedures to monitor registered
providers. At a minimum, agencies or providers of services must
have polices and procedures to verify that their contractor has
attained registered provider status initially and, on at least a quar-
terly basis, that the contractor maintains registered provider status.

Applies to al providers, including residences (ICFs, IRAs, and

CRs), family care homes, day programs (day treatment, day habilita-

tion, day training, sheltered workshops, prevocational services),

HCBS waiver services, Article 16 clinics, family support services,

and individualized support services.

Applies to some entities that have a contract with OMRDD.

Establishes arequirement that providers of services apply to become

“registered providers’ if they contract with a voluntary agency,

entity on behalf of the voluntary agency or DDSO and provide

transportation services or staff.

Requires agencies to appoint an “authorized party” to request crimi-

nal history record checks and receive the results.

Requires that prospective employees, volunteers, and operators that

have “regular and substantial unsupervised or unrestricted physical

contact” with people receiving services consent to acriminal history
record check.

Requires that agencies ask applicants about pending criminal

charges, in addition to convictions.

Defines employees of the provider that are subject to a crimina

history record check to include people that are directly employed by

the provider and other people providing similar services for the
provider who are employed by other entities, such as temporary
employment agencies or contractors.

Includes a list of jobs that are presumed to include this type of

contact.

Provides that while the results of criminal history record checks are

pending, employees and volunteers may not have unsupervised

physical contact with people receiving services. Regulations specify
restrictions placed on “temporarily approved provisional” employ-
ees and volunteers.

Provides that oversight of temporarily approved provisiona em-

ployees and volunteers can be provided by an employee who has

completed required training in incidents and abuse, and who was not
subject to a criminal history record check or whose criminal history
record check has been completed.

Provides that temporarily approved provisional employees and vol-

unteers may not be assigned personal care activities which require

privacy unless the employee providing oversight is in the same
room.

Provides that temporarily approved provisional employees and vol-

unteers may not work the night shift in aresidence.

Requires that requests for criminal history record checks be made

through OMRDD. If a subject party is also subject to another crimi-

nal history record check from the New Y ork State Office of Mental

Health (OMH) at the same time because of other responsibilities of

the potential employment with the same agency or provider of ser-

vices. In that case, the individual need only to be fingerprinted
through one of the agencies, however OMH and OMRDD will make
separate determinations.

Providesthat OMRDD will make a determination in each case either

to issue a denial (or direct the provider to issue a denial) or not to

issue a denial (or not direct the provider to issue a denia). The
determination processis put on hold for pending felony charges and
may be put on hold for misdemeanor charges.

Establishes standards for OMRDD determinations that replicate the

standards in the statute, with certain specified crimes that are pre-

sumptive disqualifying crimes. A new section 633.98 lists these
crimes.

Provides that OMRDD will send a summary of the criminal history

record information to agencies, which can assist in further decision-

making by the agency (such as evaluating whether the applicant
provided false information about convictions or pending charges).

Registered providers will not receive the summary unless OMRDD

isissuing adenial.

Provides that once a person has had a criminal history record check,

OMRDD will let the provider know about future arrests. When they

are notified, providers must take appropriate steps to protect people

receiving services.
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e Requiresthat providers notify OMRDD when employees and volun-
teers separate from service, so that OMRDD can remove the name
from its database.

e Includes a requirement that agencies and providers of services sub-
mit an annual criminal history record check statement to OMRDD.

e |dentifies actions that OMRDD may take for non-compliance.

e Makes minor changes in current requirements to assess applicant
backgrounds.

Family care homes.

e Includes family care respite providers, and adults living in homes
where respite is provided.

e Requires prospective family care providers and people who are to
reside in afamily care home and who are age 18 years and older to
consent to a criminal history record check (except for individuas
receiving family care services).

e Requires current family care providers and residents of afamily care
home to consent to a criminal history record check, at the time of
recertification.

e Establishesthat checksrelated to family care homes are requested by
the sponsoring agency (DDSOs for most family care homes) and
information is received by the sponsoring agency.

e Requires criminal history record checks for current residents at the
time of their 18th birthday.

e Requires that a criminal history record check be conducted prior to
or shortly after a new adult moves into the family care home.
Additional processes are specified to safeguard people receiving
services before the results of the criminal history record check are
received.

e Requires notifications to OMRDD about residency and provider
status so that names can be removed from the OMRDD database.

e Requires additional notifications by family care providers about
changes in residents of the family care home and arrests of house-
hold members.

This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt the provisions of this emergency rule as a
permanent rule, having previously submitted to the Department of State a
notice of proposed rule making, I.D. No. MRD-52-06-00010-P, Issue of
December 27, 2006. The emergency rule will expire February 17, 2007.
Text of emergency ruleand any required statements and analyses may
be obtained from: Barbara Brundage, Director, Regulatory Affairs Unit,
Office of Mental Retardation and Developmental Disabilities, 44 Holland
Ave,, Albany, NY 12229, (518) 474-1830; e-mail: barbara.brundage@
omr.state.ny.us

Additional matter required by statute: Pursuant to the requirements of
the State Environmental Quality Review Act (SEQRA) and in accordance
with 14 NY CRR Part 622, OMRDD has on file a negative declaration with
respect to this action. Thus, consistent with the requirements of 6 NY CRR
Part 617, OMRDD, as lead agency, has determined that the action de-
scribed herein will not have asignificant effect on the environment, and an
environmental impact statement will not be prepared.

Regulatory Impact Statement

1. Statutory authority:

a TheNew Y ork State Office of Mental Retardation and Developmen-
tal Disabilities (OMRDD) statutory responsibility to assure and en-
courage the development of programs and services in the area of care,
treatment, rehabilitation, education and training of persons with mental
retardation and developmental disabilities, as stated in Section 13.07 of the
New Y ork State Mental Hygiene Law.

b. OMRDD'’s authority to adopt rules and regulations necessary and
proper to implement any matter under its jurisdiction as stated in Section
13.09(b) of the Mental Hygiene Law.

¢c. OMRDD’s authority, as stated in Section 16.33 of the Mental Hy-
giene Law, to require providers of services to request that a crimina
history record check be conducted in specified situations.

d. OMRDD'’ sresponsibility, pursuant to section 845-b of the Executive
Law, to promulgate regulations concerning criminal history record checks.

2. Legidative objectives: These amendments further the legislative
objectives embodied in sections 13.07, 13.09(b), and 16.33 of the Mental
Hygiene Law and section 845-b of the Executive Law. The promulgation
of these amendments will enhance the safety of people with developmental
disabilities who receive services certified, authorized, approved or funded
by OMRDD. Providers of services, with some exceptions, are required to
comply, including certified residences and day programs, HCBS waiver
services, Medicaid Service Coordination, family support services, and
individual support services.

3. Needs and benefits: The new law and these implementing regula-
tions require fingerprinting and criminal history record checks, which
include information from the New Y ork State Division of Criminal Justice
Services (DCJS) for prospective employees and volunteers, family care
providers and adults who are to reside in afamily care home.

Based on the results of the criminal history record check, individuals
who have been convicted of certain types of crimes will be denied posi-
tions which involve regular and substantial unsupervised or unrestricted
physical contact with people receiving services. The results of the check
will also enable providers (except for “registered providers’) to verify
criminal history record information provided in applications and make
their own determinations about employment suitability, when OMRDD
has not directed the denial of the application for the “ subject party.”

The regulations also include measures that can be used at the discretion
of the provider (except for “registered providers') to temporarily approve
new applicants while the results of the criminal history record check are
pending. During thistime, the activities of these employees and volunteers
must be monitored. In this manner, new employees can be hired while
people receiving services are safeguarded.

The new law and regulations will enhance consumer safety by keeping
certain known offenders who have been convicted of certain crimes out of
jobsthat involve regular and substantial unsupervised or unrestricted phys-
ical contact with people receiving services.

The regulations extend requirements to employees of entities under
contract with provider agencies.

In addition, the regulations establish mechanisms for some providers of
services to become “registered providers.” Providers of services that con-
tract with agencies to provide transportation services or staff are required
to apply to OMRDD to become “registered providers.”

4. Costs:

a. Costs to the Agency and to the State and its local governments:
OMRDD estimates that the new requirements will result in approximately
50,000 requestsfor acrimina history record check on an annual basis. The
total annual cost is estimated to be approximately $6,085,000. This cost
includes the costs of the processing fee charged by the Division of Crimi-
nal Justice Services, which is $75 per check, and the related costs, includ-
ing administrative costs, which are incurred by OMRDD.

OMRDD estimates that approximately 79 percent of the annual aggre-
gate cost will be eligible for Medicaid funding. Therefore, approximately
$4,807,150 of the total costs will be subject to a 50 percent Federal share,
and approximately $1,277,850 will be borne entirely by the State. The new
requirements will therefore result in the expenditure of approximately
$2,403,575 in Federal funds, and approximately $3,681,425 in costs to the
State.

OMRDD anticipates adopting proposed regulations which will include
arequest for a crimina history record check from the Federal Bureau of
Investigation pursuant to Chapter 673 of the Laws of 2006, effective
March 12, 2007. Thiswill change the above noted costs.

There will be no cost to local governments as a result of the new
requirements.

b. Costs to private regulated parties: There are no initial capital invest-
ment costs or initial non-capital expenses. The new requirements will not
generally result in any costs to private regulated parties.

For programs eligible for Medicaid funding, the cost of obtaining
criminal history record information and OMRDD review of that informa-
tion will be a state-paid item, so that providerswill not be incurring out-of-
pocket expenses. These expenses will be considered an alowable cost in
the rates and fees established for the programs.

For programs ineligible for Medicaid funding, the cost of obtaining
criminal history record information and OMRDD review of that informa-
tion will be borne by the State.

OMRDD will make fecilitiesavailablefor fingerprintsto betaken at no
out-of-pocket cost to the provider or subject party. However, OMRDD is
permitting the provider or subject party to choose to use another entity to
take the fingerprints (e.g., a local police department or some voluntary
agencies) which may charge for that service. OMRDD is not providing
reimbursement for those charges, so this cost must be borne by the pro-
vider.

5. Local government mandates: There are no new requirements im-
posed by the rule on any county, city, town, village; or school, fire, or other
special district.

6. Paperwork: Chapter 575 of the Laws of 2004 requires two forms to
be developed for use in the process of requesting criminal history record
information. The forms are an informed consent form to be completed by
the subject party and the request form to be completed by the authorized
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party designated by the provider. Temporarily approved employees and
volunteers are required to complete an attestation regarding incidents/
abuse. Adults who are to reside in a family care home must provide an
attestation regarding convictions and pending charges. In addition, other
forms will be required by OMRDD, such as a form to designate an
authorized party, forms to be completed when someone who has had a
crimina history record check is no longer subject to the check, and an
annual statement completed by the chief executive officer.

The regulations a'so contain a requirement to keep a current roster of
subject parties.

7. Duplication: The regulatory amendment does not duplicate existing
State or federal requirements.

It should be noted that the Office of Mental Health (OMH) hasasimilar
statutory requirement and is promulgating its own regulations on this
subject, as required via Chapter 575. Staff from OMRDD and OMH have
met to explore opportunities to share fingerprint technology across both
Agencies. In terms of technology, OMH and OMRDD hope to integrate
systems at alater date to arrive at a single technology solution. In anticipa-
tion of that effort, OMRDD and OMH selected the same vendor, which
was aready under contract to provide a LiveScan solution for a joint
project between other state agencies. To facilitate future integration, a
common, consistent hardware and software platform was purchased by
OMH and OMRDD. In addition, OMRDD has begun efforts with the
Fingerprint technology vendor to electronically share between OMRDD
and OMH. This would facilitate staff from OMRDD providers being
printed at OMH locations, as well as staff from OMH providers being
printed at OMRDD locations. OMRDD has had preliminary discussions
with the vendor as to the architecture, software and connectivity required
to accomplish this goal.

With the release of enhanced LiveScan stations and software, the
capability exists to share fingerprints electronically through the NyeNet.
Asadl NY S Agencies utilize the NyeNet, this capability providesfor future
expansion beyond OMH for State Agencies who also utilize this technol-
ogy. In addition, this will also allow voluntary agencies that serve both
OMH and OMRDD consumers to forward prints to the appropriate State
Agency for processing.

OMRDD has also expanded the number of sites available for electronic
fingerprinting by implementing fingerprint technology at alimited number
of voluntary agencies. The technology utilized is equivalent to that being
used a&¢ OMRDD DDSOs and increases the number of locations to serve
large population centers, as well as more remote |locations where there are
no DDSO Livescan stations. Support is being provided by OMRDD to
ensure the success of these new sites. Additional expansion in the futureis
anticipated in response to the numerous requests from voluntary agencies
for this capability.

8. Alternatives: OMRDD had considered standards requiring that the
oversight provided for temporarily approved provisional employees and
volunteers could only be provided by a supervisor or someone with one
year's experience. However, OMRDD determined that this requirement
might be difficult for some providers to implement and would not enhance
consumer safety.

9. Federa standards: The amendments do not exceed any minimum
standards of the federal government for the same or similar subject areas.

10. Compliance schedule: OMRDD filed a similar emergency regula-
tion on April 1, 2005 to implement Chapter 575 of the Laws of 2004,
which became effective on April 1, 2005. Subsequent emergency regula-
tions were filed June 30, 2005, September 28, 2005, December 27, 2005,
March 27, 2006, June 23, 2006 and September 21, 2006.

OMRDD intends to finalize the proposed amendments within the time
frames provided for by the State Administrative Procedure Act (SAPA).
Regulatory Flexibility Analysis

1. Effect on small business: These regulatory amendmentswill apply to
providers of services that operate all programs certified, authorized, ap-
proved or funded through contract by OMRDD, except for the State and
some other specified entities. In addition, small businesses providing trans-
portation services or staff that contract with voluntary agenciesor NY Sare
required to comply with provisions related to “registered providers.”

OMRDD has determined, through areview of the certified cost reports,
that the organizations which operate the facilities or provide the develop-
mental disabilities services employ fewer than 100 employees at the dis-
crete certified or authorized sites and would, therefore, be classified as
small businesses.

The amendments have been reviewed by OMRDD in light of their
impact on these small businesses and on local governments. OMRDD has
determined that these amendments will not cause undue hardship to small
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business providers due to increased costs for additional services or in-
creased compliance requirements.

2. Compliance requirements: The new law and implementing regula-
tions require a variety of compliance activities. These activities include:
developing policies and procedures, designating authorized parties, com-
pleting criminal history record check request forms, denying employment
at the direction of OMRDD, reviewing the summary of criminal history
record information, evaluating the safety of consumers when a subject
party is subsequently arrested, developing and maintaining records, and
notifying OMRDD when employees separate from service.

3. Professional services: No additional professional services are re-
quired as a result of these amendments. The amendments will have no
effect on the professional service needs of local governments.

4. Compliance costs:

There are no costs to local governments.

For programs dligible for Medicaid funding, the cost of obtaining
criminal history record information and OMRDD review of that informa-
tion will be a state-paid item, so that providers will not be incurring out of
pocket expenses. These expenses will be considered an alowable cost in
the rates and fees established for the programs.

For programs ineligible for Medicaid funding, the cost of obtaining
crimina history record information and OMRDD review of that informa-
tion will be borne by the State.

OMRDD will makefacilitiesavailable for fingerprintsto be taken at no
out-of-pocket cost to the provider or subject party. However, OMRDD is
permitting the provider or subject party to choose to use another entity to
take the fingerprints (e.g., a local police department or some voluntary
agencies) which may charge for that service. OMRDD is not providing
reimbursement for those charges, so this cost must be borne by the pro-
vider.

5. Economic and technologica feasibility: The amendments do not
impose on regulated parties the use of any technological processes.

6. Minimizing adverse economic impact: These amendments impose
no adverse economic impact on local governments. As mentioned in the
Regulatory Impact Statement, OMRDD had considered requiring that
oversight could only be provided by supervisors or employeeswith at |east
one year of experience. OMRDD determined that this requirement might
be difficult for some providers to implement and would not enhance
consumer safety, and has minimized any related adverse economic impact
on providers of services by not incorporating these qualifications for the
employees providing oversight.

7. Small business and local government participation: OMRDD con-
vened a Crimina Background Check Advisory Group which included
consumer representatives, family members, and provider representatives.
The group met on Nov. 8, 2004 and on March 22, 2005. In addition, the
OMRDD Criminal Background Check Regulations Workgroup included
provider representatives, and met on four occasions beginning in Decem-
ber, 2004. Presentations were made to various affected groups including
the Family Care Advisory Council and the Family Support Services Advi-
sory Council. A series of informational mailings were sent to affected
providers beginning in January, 2005. OMRDD al so held a series of twelve
Executive Overview sessions in February and March in various locations
from Buffalo to Long Island and also presented six video conferences to
|ocations throughout the State. A series of training sessions was conducted
in September, 2005 related to contractors. OMRDD has also posted rele-
vant information on its website at www.omr.state.ny.us.

OMRDD distributed similar emergency regulations in April, June,
September and December of 2005, March, June and September of 2006.
OMRDD also posted the regulations on the Agency website. No comments
were received regarding the emergency regulations.

Rural Area Flexibility Analysis

A Rura Area Flexibility Analysis for these amendments is not submitted
because the amendments will not impose any adverse impact or significant
reporting, record keeping or other compliance requirements on public or
private entities in rural areas because of the location of their operations
(rural/urban). The amendments are concerned with requiring that providers
of services request criminal history record checks for prospective employ-
ees and volunteers, and that checks are requested for family care providers
and adult household members of family care homes. OMRDD expects that
adoption of the amendments will not have adverse effects on regulated
parties because of the location of their operations. Further, the amend-
ments will have no adverse fiscal impact on providers as a result of the
location of their operations. Specific effects of the rule on providers of
services have been discussed in the Regulatory Flexibility Analysis for
Small Businesses and Local Governments.
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Job Impact Statement

A Job Impact Statement for these amendments is not submitted because it
is apparent from the nature and purposes of the amendments that they will
not have an adverse impact on jobs and/or employment opportunities. It is
expected that the amendments will have amodest positive impact on jobs/
employment opportunities because OMRDD anticipates creating new em-
ployment opportunities to take fingerprints, to process the results of the
criminal history record check, and to make determinations based on the
results.

Public Service Commission

NOTICE OF ADOPTION

Transfer of Franchises or Stock and Water Rates and Charges by
Aqua New York Inc. and New York Water Service Cor poration

I.D. No. PSC-28-06-00017-A
Filing date: Dec. 20, 2006
Effectivedate: Dec. 20, 2006

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on Dec. 13, 2006, adopted an order
approving the joint petition of Aqua New York Inc. and New Y ork Water
Service Corporation (NYWS) for the acquisition by Aqua New York Inc.
of the stock of the accounting treatment of NYWS's pension and OPEBs
expense.

Statutory authority: Public Service Law, sections 4(1), 5(1)(f), 89-c(1)
and 89-h

Subject: Transfer of stock and water rates and charges.

Purpose: To approve AquaNew Y ork to purchase the stock of New Y ork
Water Service, and account for pensions and OPEBs.

Substance of final rule: The Commission adopted an order approving the
joint petition of Aqua New York Inc. and New York Water Service
Corporation (NYWS) for the acquisition by Aqua New York Inc. of the
stock and the accounting treatment of NYWS's pension and OPEBSs ex-
pense, subject to the terms and conditions set forth in the order.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or persons to
be billed 25 cents per page. Please use tracking number found on last line
of noticein requests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(g)(ii) of the
State Administrative Procedure Act.

(06-W-0700SA1)

NOTICE OF ADOPTION

Meramec Bushing Current Transformer by Meramec Electrical
Products I ncor por ated

|.D. No. PSC-34-06-00014-A
Filing date: Dec. 21, 1006
Effective date: Dec. 21, 2006

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on Dec. 13, 2006, approved a petition
filed by Meramec Electrical Products Incorporated, to use the Meramec
bushing current transformer for metering purposes in commercia and
industrial applications.

Statutory authority: Public Service Law, section 67(1)

Subject: Approva of new types of electricity meters, transformers, and
auxiliary devices— Case 279.

Purpose: To permit electric utilities in New York State to use the Mer-
amec bushing current transformer.

Substance of final rule: The Public Service Commission approved a
petition filed by Meramec Electrical Products Incorporated to permit elec-
tric utilities in New York State to use the Meramec Bushing Current
Transformer for metering purposes in commercial and industrial applica-
tions.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by caling (518) 474-2500. An IRS
employer ID no. or social security no. isrequired from firms or persons to
be billed 25 cents per page. Please use tracking number found on last line
of noticein reguests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(06-E-0906SA 1)

NOTICE OF ADOPTION

Rate Plan Order by the New York State Energy Research and
Development Authority (NY SERDA)

|.D. No. PSC-36-06-00001-A
Filing date: Dec. 22, 2006
Effectivedate: Dec. 22, 2006

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on Dec. 13, 2006, approved the request
of New York State Energy Research and Development Authority
(NY SERDA) to revisethe electric rate order, and approved the new alloca-
tion methodology for funding demand side management programsin Con-
solidated Edison Company of New York, Inc.’s (Con Edison) service
territory. The commission denied Con Edison’ s request for modification of
the rate order.

Statutory authority: Public Service Law, sections 2, 5, 65 and 66
Subject: Approve arequest for modification of arate order and other and
related issues.

Purpose: To approve the modification of the manner in which funds for
demand management initiatives in Con Edison’s service territory are ex-
pended, and related issues.

Substance of final rule: The Public Service Commission approved the
request of New York State Energy Research and Development Authority
to revise the Electric Rate Order and approved a new allocation methodol -
ogy for funding demand side management programs in Consolidated
Edison Company of New York, Inc. (Con Edison) service territory and
denied Con Edison’ s request for modification of the Rate Order, subject to
the terms and conditions set forth in the order.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th Fl., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by caling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or persons to
be hilled 25 cents per page. Please use tracking number found on last line
of noticein reguests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(04-E-0572SA9)

NOTICE OF ADOPTION

Water Rates and Charges by the Birch Hill Water Supply
Corporation

I.D. No. PSC-36-06-00005-A

Filing date: Dec. 21, 2006

Effectivedate: Dec. 21, 2006

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on Dec. 13, 2006, approved a request
filed by the Birch Hill Water Supply Corporation to make a change in the
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rates and charges contained in its tariff schedule P.S.C. No. 3— Water, to
become effective Jan. 1, 2007.

Statutory authority: Public Service Law, sections 4(1), 5(1)(f), 89(c)(1)
and (10)

Subject: Water rates and charges.

Purpose: To continue Birch Hill Water Supply Corporation’s escrow
account to cover the cost of redevel oping two abandoned wells.
Substance of final rule: The Commission adopted an order approving
Birch Hill Water Supply Corporation’s tariff filing to continue the $55 per
quarter, per customer surcharge for an additional seven billing periods,
effective January 1, 2007, to recover the cost of redeveloping two aban-
doned wells, subject to the terms and conditions set forth in the order.
Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th FI., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by caling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or personsto
be billed 25 cents per page. Please use tracking number found on last line
of noticein requests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(06-W-0992SA1)

NOTICE OF ADOPTION

Itron 60W Water Meter Module by New York Water Service
Corporation

1.D. No. PSC-36-06-00017-A
Filing date: Dec. 21, 2006
Effectivedate: Dec. 21, 2006

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on Dec. 13, 2006, adopted an order
approving the petition of New York Water Service Corporation to allow
the use of the Itron 60W water meter module for use in metering and
revenue billing applications.

Statutory authority: Public Service Law, section 89(d)(1)

Subject: Approval of new types of water meters and auxillary devices.
Purpose: To permit water utilitiesin New Y ork State to use the Itron 60W
water meter module.

Substance of final rule: The Commission adopted an order approving the
petition of New York Water Service Corporation to allow the use of the
Itron 60W Water Meter Module for use in metering and revenue billing
applications.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th FI., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or persons to
be billed 25 cents per page. Please use tracking number found on last line
of noticein requests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(06-W-0986SA1)

NOTICE OF ADOPTION

Annual Reconciliation of Gas Expenses and Gas Cost Recoveries
by Various L ocal Gas Distribution Companies and Municipalities

1.D. No. PSC-42-06-00012-A
Filing date: Dec. 22, 2006
Effective date: Dec. 22, 2006

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: The commission, on Dec. 13, 2006, adopted an order
concerning the filings by various local gas distribution companies (LDC)
and municipalities regarding their annual reconciliation of gas expenses
and gas cost recoveries.
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Statutory authority: Public Service Law, section 66(12)

Subject: Annual reconciliation of gas expenses and gas cost recoveries.
Purpose: To consider the filings of various LDCs and municipalities
regarding their annual reconciliation of gas expenses and gas cost recov-
eries.

Substance of final rule: The Commission adopted an order concerning
the filings made by various loca gas distribution companies and munici-
palities regarding their Annual Reconciliation of Gas Expenses and Gas
Cost Recoveries, subject to the terms and conditions set forth in the order.
Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Central Operations, Public Service
Commission, Bldg. 3, 14th FI., Empire State Plaza, Albany, NY 12223-
1350, by fax to (518) 474-9842, by calling (518) 474-2500. An IRS
employer ID no. or social security no. is required from firms or persons to
be billed 25 cents per page. Please use tracking number found on last line
of noticein requests.

Assessment of Public Comment

An assessment of public comment is not submitted with this notice because
the rule is within the definition contained in section 102(2)(a)(ii) of the
State Administrative Procedure Act.

(06-G-1168SA1)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Submetering of Electricity by Avalon Bay Communities, Inc.
1.D. No. PSC-02-07-00005-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: The Public Service Commission is considering whether
to grant, deny or modify, in whole or part the petition filed by Avalon Bay
Communities, Inc. to submeter electricity at 27 Memorial Hwy., New
Rochelle, NY.

Statutory authority: Public Service Law, sections 2, 4(1), 65(1), 66(1),
(2, 3), (4), (12) and (14)

Subject: Petition for the submetering of electricity.

Purpose: To consider the request of Avalon Bay Communities, Inc. to
submeter electricity at 27 Memorial Hwy., New Rochelle, NY.
Substance of proposed rule: The Public Service Commission is consid-
ering whether to grant, deny or modify, in whole or part, the petition filed
by Avalon Bay Communities, Inc. to submeter electricity at 27 Memoria
Highway, New Rochelle, Brooklyn, New Y ork.

Text of proposed rule and any required statements and analyses may
be obtained by filing a Document Request Form (F-96) located on our
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:
Central Operations, Public Service Commission, Bldg. 3, Empire State
Plaza, Albany, NY 12223-1350, (518) 474-2500

Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
bany, NY 12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.

Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(06-E-1535SA1)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Customer Contribution for Unusual Expendituresto Supply Ser-
vice by Niagara Mohawk Power Corporation

I.D. No. PSC-02-07-00006-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:

Proposed action: The Public Service Commission is considering whether
to approve or regject, in whole or in part, a proposal filed by Niagara
Mohawk Power Corporation to make various changesin therates, charges,
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rules and regulations contained in its schedule for electric service, P.S.C.
No. 207, to become effective March 26, 2007.

Statutory authority: Public Service Law, section 66(12)

Subject: Customer contribution for unusual expenditures to supply ser-
vice.

Purpose: To establish when it may be necessary for customersto contrib-
ute to the cost of facilities to supply service because of location or charac-
ter of customer’sinstallation.

Substance of proposed rule: The Commission is considering Niagara
Mohawk Power Corporation’s (Niagara Mohawk's) request to modify
Rule No. 4—Customer Use of Service contained in its electric tariff,
P.S.C. No. 207. Niagara Mohawk proposes the addition of Rule No. 4.2.2
to more clearly define the circumstances under which Niagara Mohawk
may seek reasonabl e assurance from a customer if aproposed load increase
involves unusual conditions related to the location of character of addi-
tional facilities. The proposed effective date of NiagaraMohawk’sfilingis
March 27, 2007. The Commission may approve, reject or modify, inwhole
or in part, Niagara Mohawk’ s request.

Text of proposed rule and any required statements and analyses may
be obtained by filing a Document Request Form (F-96) located on our
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:
Central Operations, Public Service Commission, Bldg. 3, Empire State
Plaza, Albany, NY 12223-1350, (518) 474-2500

Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
bany, NY 12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.

Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(06-E-154835A1)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Proration of Billsby National Fuel Gas Distribution Cor poration
I.D. No. PSC-02-07-00007-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: The Public Service Commission is considering whether
to approve or reject, in whole or in part, a proposal filed by National Fuel
Gas Distribution Corporation to make various changes in the rates,
charges, rules and regulations contained in its schedule for gas service,
P.S.C. No. 8, to become effective March 22, 2007.

Statutory authority: Public Service Law, section 66(12)

Subject: Proration of bills.

Purpose: To revise the methodology for the proration of customer bills.
Substance of proposed rule: The Commission is considering National
Fuel Gas Distribution Corporation’s (National Fuel’s) request to reviseits
methodology for the proration of customer bills. The proposed effective
date of National Fuel’s filing is March 22, 2007. The Commission may
approve, reject or modify, in whole or in part, National Fuel’s request.
Text of proposed rule and any required statements and analyses may
be obtained by filing a Document Request Form (F-96) located on our
website http.//www.dps.state.ny.us/f96dir.htm. For questions, contact:
Central Operations, Public Service Commission, Bldg. 3, Empire State
Plaza, Albany, NY 12223-1350, (518) 474-2500

Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
bany, NY 12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.

Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(06-G-15535A1)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Tariff Revisions by Mt. Ebo Water Works, Inc.
I.D. No. PSC-02-07-00008-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: The Public Service Commission is considering whether
to approve or reject, in whole or in part, or modify, tariff revisionsfiled by
Mt. Ebo Water Works, Inc. to make various changes in the rates, charges,
rules and regulations in its tariff schedule, P.S.C. No. 1—Water, to be-
come effective Feb. 1, 2007.

Statutory authority: Public Service Law, sections 4(1), 5(1)(f), 89-c(1)
and (10)

Subject: Water rates and charges.

Purpose: To increase Mt. Ebo Water Works, Inc.’s annual revenues by
about $145,997 or 64.2 percent.

Substance of proposed rule: On December 8, 2006, Mt. Ebo Water
Works, Inc. (Mt. Ebo or the company) filed to become effective February
1, 2007, 1st Revised Leaf Nos. 8, 9 and Original Leaf No. 10 to its tariff
schedule, P.S.C. No. 1—Water. Mt. Ebo requests to increase its annual
revenues by about $145,997 or 64.2%. The company provides metered
water service to approximately 400 customersin areal estate development
known as Fieldstone Pond Condominiums in the Town of Southeast,
Putnam County. Mt. Ebo’s quarterly service charge for residential service
would increase from $37.50 to $61.50, and the usage rates would increase
from $2.50 to $4.11 per thousand gallons. The quarterly public fire service
charge would increase from $112 to $184 per hydrant. The quarterly
privatefire service chargefor a6” connection would increase from $112 to
$184; 8" connection from $224 to $368; and, 10" connection from $336 to
$552. The annual hose bib charge would increase from $67.50 to $111.
The company’s revised tariff defines when a bill will be delinquent and
establishes a Late Payment Charge of 1-1/2% on unpaid bills of 30 daysor
longer and a Returned Check Charge equal to the bank charge plus a
handling fee of $5, not to exceed $20 in total. The Commission may
approve or reject, in whole or in part, or modify, the company’s proposed
tariff revisions.

Text of proposed rule and any required statements and analyses may
be obtained by filing a Document Request Form (F-96) located on our
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:
Central Operations, Public Service Commission, Bldg. 3, Empire State
Plaza, Albany, NY 12223-1350, (518) 474-2500

Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
bany, NY 12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.

Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(06-W-15525A1)

Department of State

PROPOSED RULE MAKING
HEARING(S) SCHEDULED

Energy Conservation Construction Code

I.D. No. DOS-02-07-00009-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:

Proposed action: Amendment of section 1240.1 of Title 19 NYCRR.
Statutory authority: Energy Law, section 11-103(2)
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Subject: Efficient utilization of energy expended in the construction, use
and occupancy of buildings (the New York State Energy Conservation
Construction Code).

Purpose: To amend the New York State Energy Conservation Construc-
tion Code to assure that it effectuates the purposes of article 11 of the
Energy Law and the specific objectives and standards set forth in such
article.

Public hearing(s) will be held at: 10:00 am., Feb. 26, 2007 at Depart-
ment of State, 41 State St., 11th Fl., Conference Rm., Albany, NY; 10:00
am., Feb. 27, 2007 at Hughes State Office Bldg., 333 E. Washington St.,
Main Hearing Rm., First Fl., Syracuse, NY; 1:00 p.m., Feb. 28, 2007 at
Amherst Town Hall, 5583 Main St., Council Chambers, Upper Level,
Williamsville, NY; and 10:00 am., March 2, 2007 at Town of Hempstead
Pavilion, One Washington St., Hempstead, NY.

Accessibility: All public hearings have been scheduled at places reasona-
bly accessible to persons with a mobility impairment.

Interpreter Service: Interpreter services will be made available to deaf
persons, at no charge, upon written request submitted within reasonable
time prior to the scheduled public hearing. The written request must be
addressed to the agency representative designated in the paragraph below.

Text of proposed rule: Section 1240.1 of Title 19 NY CRR isamended to
read asfollows:

Requirements for the design of building envelopes for adequate ther-
mal resistance and low air leskage and for the design and selection of
mechanical, electrical, service water-heating and illumination systems and
equipment which enables effective use of energy in new building construc-
tion are set forth in a publication entitled Energy Conservation Construc-
tion Code of New York State [, publication date: May 2002] (December,
2006 Edition), published by [the International Conference of Building
Officials (ICBO)] International Code Council, Inc. Copies of said publica-
tion may be obtained from the publisher at the following address:

[International Conference of Building Officials] International Code
Council, Inc.

5360 Workman Mill Road

Whittier, CA 90601-2298

Said publication is available for public inspection and copying at:

New Y ork State, Department of State

Codes Division
41 State Street
Albany, NY 12231-0001

Text of proposed rule and any required statements and analyses may
be obtained from: Raymond Andrews, Department of State, 41 State St.,
Albany, NY 12231, (518) 474-4073, e-mail: randrews@dos.state.ny.us

Data, views or arguments may be submitted to: Same as above.
Public comment will be received until: March 12, 2007.

Summary of Regulatory | mpact Statement

1. STATUTORY AUTHORITY

Energy Law Section 11-103(2) authorizesthe State Fire Prevention and
Building Code Council (the “Code Council”) to review and amend the
State Energy Conservation Construction Code (the “ State Energy Code”),
provided the State Energy Code remains cost effective with respect to
building construction. Energy Law Section 11-103(2) provides that the
State Energy Code is cost effective if the cost of materials and their
installation to meet its standards would be equal to or less than the present
value of energy savings that could be expected over a 10 year period in a
building where such materials are installed.

Energy Law section 11-104 provides that the State Energy Code must

be designed to satisfy the following criteria:

e asfar aspracticable, the State Energy Code' s standards and require-
ments must be formulated in terms of performance objectives,

e to the fullest extent feasible, use of modern technical methods,
devices and improvements which tend to minimize consumption of
energy and utilize to the greatest extent practical solar and other
renewable sources of energy without affecting reasonable require-
ments for the health, safety and security of the occupants or users of
buildings must be permitted;

e asfar as practicable, the improvement of energy conservation con-
struction must be encouraged;

e reasonable uniform standards and requirements for construction and
construction materials for the improvement of energy conservation
construction practices must be provided; and
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e property that islisted on the national register of historic places, listed
on the State Register of historic places, or determined to be eligible
for listing on the State register by the Commissioner of Parks,
Recreation and Historic Preservation must be exempted from the
State Energy Code's uniform standards.

2. LEGISLATIVE OBJECTIVES

Article 11 of the Energy Law, entitled State Energy Conservation
Construction Code Act, was first adopted by the State Legislaturein 1978.
Energy Law section 11-101 directs the adoption of a State Energy Code to
protect the health, safety and security of the people of the State and to
assure a continuing supply of energy for future generations. Energy Law
section 11-101 provides that the State Energy Code must mandate that
economically reasonable energy conservation techniques be used in the
design and construction of al new public and private buildings in New
York State. Energy Law section 11-101 further states that adoption of the
State Energy Code isin furtherance of the following policy, as set forth in
Energy Law section 3-101(2):

“to encourage conservation of energy in the construction and operation
of new commercial, industrial, and residential buildings, and in the rehabil-
itation of existing structures, through heating, cooling, ventilation, light-
ing, insulation and design techniques and the use of energy audits and life-
cycle costing analysis.”

Pursuant to Energy Law section 11-103(2), the Code Council has
reviewed the existing State Energy Code and determined that it no longer
adequately effectuates the policies and purposes articulated by the State
Legislature when it adopted Article 11 of the Energy Law.

The Code Council proposes to repeal the existing State Energy Code,
which is based on text of the 2000 edition of the International Energy
Conservation Code, amodel code developed and published by the Interna-
tional Conference of Building Officials (“ICBQ"), and the 2001 supple-
ment thereto, and replace it with a new State Energy Code, which will be
based on the 2003 edition of the International Energy Conservation Code.
The revised text will provide for the continued widespread use of modern
technical methods and devices and will maintain harmonization of the
New York energy conservation regulations with those of other states
which use a model energy code. The standardization of the practices,
methods and techniques used for energy conservation in New York with
the practices, methods and techniques used in other states will maintain
and enhance New York State’s competitive standing in attracting new
business and jobs to the State.

3. NEEDS AND BENEFITS

The proposed rule would amend the State Energy Code by repealing
the existing text and adopting new text which, in principal part, consists of
provisions developed and published by the International Code Council as
the International Energy Conservation Code (IECC) 2003. Certain modifi-
cations have been made to the IECC text to address specific New York
needs. The proposed rule will include updated technologies and increase
energy conservation requirements for residential and commercial build-
ings. Thiswill insure that energy efficient construction practices continue
to occur within New York State.

One of the primary benefits of the proposed State Energy Code to
building owners would be reduced fuel needs and thereby lower operating
costs. Reduced energy consumption will have atremendous positive bene-
fit to New York State by reducing dependence upon imported energy
sources and through the reduction of associated emissions and pollutants
produced by fossil fuel and electric use.

Further information concerning the needs and benefits of significant
provisions of the revised State Energy Code are further discussed in the
full Regulatory Impact Statement.

STUDIESWHICH SERVED AS A BASISFOR THE RULE

Seven studies served as abasis for the rule. These studies are:

A. Climate Classification for Building Energy Codes and Standards,
R. S. Briggs, R. G. Lucas and Z. T. Taylor, Pacific Northwest
National Laboratory for the United States Department of Energy,
March 26, 2002.

B. Eliminating Window-Area Restrictions in the IECC, Z. T. Taylor,
C. C. Conner, R. G. Lucas, Pacific Northwest.

C. Comparison of the Supplement to the 2004 IECC to the Current
New York Energy Conservation Code - Residential Buildings, R.
G. Lucas, Pacific Northwest National Laboratory for the United
States Department of Energy, September, 2004.

D. Analysis of IECC 2003 Chiller Heat Recovery for Service Water
Heating Requirements for New York State, D. W. Winiarski, Pa-
cific Northwest Nationa Laboratory for the United States Depart-
ment of Energy, August, 2004.
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E. New York State Code Adoption Analysis: Lighting Requirements,
E. E. Richman, Pacific Northwest National Laboratory for the
United States Department of Energy, June, 2004.

F. Technica Analysis of Residential Energy Code Options for New
York State, A. Fisk, B. McVoy and W. Parlapiano, NY SERDA, M.
DeWein, Building Codes Assistance Project, et. al., February, 2005.

G. Economic Analysis of Residential Energy Code Options for New
York State, S. Nadel, American Council for an Energy-Efficient
Economy, March, 2005.

4. COSTS

a. Costs to regulated parties.

The proposed rule isintended to decrease energy use within New Y ork
State. The expectation isthat the economic impact of the proposed rule will
be beneficia rather than adverse. Article 11 of the Energy Law provides
that the State Energy Code may be amended so long as it remains cost
effective “with respect to building construction in the state.” The cost to
regulated parties as a result of this proposed rule will vary depending on
which compliance method is used.

Energy Law section 11-103(2) specifies that “the code shall be deemed
cost effective if the cost of materials and their installation to meet its
standards would be equal to or less than the present value of energy
savings that could be expected over a ten-year period in the building in
which they are installed.” The additional costs of materials and their
installation to achieve conservation improvements required by the pro-
posed rule will result in a payback within ten-years, thereby satisfying the
statutory requirement.

b. Costs to the Agency, the State and Local Governments for the
Implementation and Continuation of the Rule

It is not anticipated that this rule will place any greater burden on local
governments than what currently exists as it pertains to code enforcement
and administration. Furthermore, the Department of State — Division of
Code Enforcement and Administration has a program in place for training
local government code enforcement officials. The staff of the Division of
Code Enforcement and Administration has undergone training to assist
local governments.

Further information concerning costs concerning significant provisions
of the new State Energy Conservation Construction Code are further
discussed in the full Regulatory Impact Statement.

5. LOCAL GOVERNMENT MANDATES

Adoption of the proposed rule would do nothing to change that basic
enforcement and administrative structure of the State Energy Conservation
Construction Code. Energy Law section 11-107 provides that the State
Energy Code will be principally administered and enforced by the cities,
towns and villages of New Y ork.

Local government personnel will require training in the details of this
rule. The Department of State — Division of Code Enforcement and
Administration has a program in place for training local government code
enforcement officials. Thistraining will provide knowledge to enable local
government to enforce the proposed rule.

6. PAPERWORK

This rule will not impose any additional reporting or record keeping
requirements. No additional paperwork is anticipated.

7. DUPLICATION

The proposal does not duplicate, nor isit inconsistent with any existing
Federal Law. The Department Of Energy has issued a determination that
the 2000 editions of the International Energy Conservation Code (IECC)
and ASHRAE Standard 90.1-1999 will improve energy efficiency in resi-
dential and commercial buildings. Each state is required to certify to DOE
that its energy code mandates that commercial buildings meet the require-
ments of ASHRAE/IESNA 90.1-1999. The Department of State provided
the required certification on March 26, 2004.

Subdivision 3 of Energy Law section 11-103 provides that any regula-
tions of other State agencies pertaining to energy conservation be super-
seded by the adoption of the State Energy Code.

8. ALTERNATIVES

It isthe policy of the Department of State to modernize and amend the
State Energy Code and Chapter 11 of the Residential Code regularly, so as
to maintain consistency with national model codes, to keep energy con-
struction practices in New York State consistent with practice nationally,
and to incorporate new technical developmentsin atimely manner. Conse-
quently, the aternative of maintaining existing provisions of the State
Energy Code was rejected.

Further information concerning alternatives considered concerning sig-
nificant provisions of the new State Energy Conservation Construction
Code are further discussed in the full Regulatory Impact Statement.

9. FEDERAL STANDARDS

Title 111 of the Energy Conservation and Production Act (ECPA),
establishes requirements for the Building Energy Standards Program [42
U.S.C. 6831-6837]. Further discussion of these requirementsis contained
in the full Regulatory Impact Statement.

10. COMPLIANCE SCHEDULE

The target date for publication of a notice of adoption for thisrule is
mid-2007. It is anticipated that the revised State Energy Code will become
effective immediately upon publication of the notice of adoption.
Regulatory Flexibility Analysis

1. EFFECT OF RULE.

This rule making will repeal current provisions of the State Energy
Conservation Construction Code (the “State Energy Code”), which is
based on the 2000 edition of the International Energy Conservation Code,
amodel code developed and published by the International Conference of
Building Officials (“ICBQ”"), and replace it with new text based on the
2003 edition of the International Energy Conservation Code, amodel code
developed and published by the International Code Council (“ICC"). The
State Energy Code, which is adopted pursuant to Article 11 of the Energy
Law, is applicablein all areas of the State. Therefore, all areas of the State
will be affected by this proposed rule making.

Small businesses that construct, own, or operate buildings or structures
will be required to comply with the State Energy Code, as amended by this
rule making. Businesses that provide services to building owners, such as
facility managers, design professionals (e.g., architects and engineers),
general and specialty contractors (including home builders), and product
suppliers, though not directly regulated by this rule, will be impacted by
thisrule. It is not possible to calculate the exact number of businesses that
will be affected by this rule, but the number is likely to be large. For
example, asof April of 2004, there were 13,731 active registered architects
and 27,483 active registered engineersin New Y ork State.

Similarly, all local governments that construct, own, or operate build-
ings or structures will be required to comply with the State Energy Code,
as amended by this rule making. In that respect, al or most of the local
governments in this State will be affected by this rule making. However,
the impact of this rule making on local governments, in their capacity as
building ownersand operators, will be essentially identical to theimpact of
this rule making on al other parties, public or private, that own or operate
buildings.

This rule making will have an additional impact on most cities, towns
and villages in this State: Energy Law section 11-107 provides that the
administration and enforcement of the State Energy Code within any
municipality shall be the responsibility of the governmental entity respon-
sible for administration and enforcement of the building construction code
or the fire prevention and building construction code applicable within the
municipality. Executive Law section 381 provides that every city, town,
and village of the State shall administer and enforce the Uniform Fire
Prevention and Building Code within their boundaries except in limited
specified circumstances. Consequently, most cities, towns and villages in
the State are currently responsible for the administration and enforcement
of the current State Energy Code within their boundaries, and will remain
responsible for administering and enforcing the State Energy Code as
amended by this rule making. In that respect, those cities, towns and
villageswill be affected by this rule making.

2. COMPLIANCE REQUIREMENTS.

Construction documents are currently submitted when a building per-
mit is requested. The energy compliance aspect is part of the construction
documents. The State Energy Code, as amended by this rule making, will
not change this procedure.

Energy calculations may aso currently be requested by code enforce-
ment officers. This will remain under the State Energy Code, as amended
by this rule making.

This rule will not change local government’s responsibility for ad-
ministering and enforcing the State Energy Code. These requirements are
referenced in Section 11-107 of the Energy Law. The administration and
enforcement of the provisions of the State Energy Code within any munici-
pality shall be the responsibility of that governmental entity which is
responsible for the administration and enforcement of the provisions of the
building code. The code shall be administered and enforced in the manner
prescribed by applicable local law or ordinance or the procedures adopted
pursuant to section three hundred eighty-one of the executive law for the
administration and enforcement of the state uniform fire prevention and
building code.

Local governments currently maintain inspection records. This will
continue under the State Energy Code, as amended by this rule making.
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3. PROFESSIONAL SERVICES.

Regulated parties will continue to rely upon design, construction and
energy conservation professionals to properly advise them of the require-
ments of the State Energy Code as amended by this rule making. Building
owners typically rely on professionals for their expertise in building and
energy conservation regulations.

4. COMPLIANCE COSTS.

It is anticipated that regulated parties will recognize energy conserva-
tion savings as aresult of this rule making.

Section 11-103 of the Energy Law authorizes the State Fire Prevention
and Building Code Council to review and amend the State Energy Code
through rules and regulations, provided that the code remains cost effective
with respect to building construction in the State. Energy Law section 11-
102(2) provides that “the (State Energy Code) shall be deemed cost effec-
tive if the cost of materials and their installation to meet its standards
would be equal to or less than the present value of energy savings that
could be expected over a ten year period in the building in which such
materials areinstalled.”

There will be no initial costs incurred by local government for imple-
mentation of rule.

Indirectly impacted parties, such as architects, engineers, designers,
contractors, and builders, will need to receive training. Initial training costs
in the range of $150 to $200 per person based upon aclass size of 20 to 25
persons is anticipated. It is a customary for registered design professionals
and construction personnel to receive continuing education throughout
their careers. Thus, this rule will not place an additional burden on indi-
rectly impacted parties in any greater proportion than which is already
incurred by the existing rule. Furthermore, in New York State, architects
arerequired by the Education Law to receive continuing education in order
to maintain an active registration to practice.

5. ECONOMIC AND TECHNOLOGICAL FEASIBILITY.

This rule will offer regulated parties a broad range of compliance
options. The Code provisions are performance based, and thus, will allow
regulated parties the opportunity to select the most cost-effective alterna-
tive for compliance.

Regulatory change, like technological innovation, is constant in the
construction industry. Regulated parties as well as those who provide
services to them (i.e., architects, engineers, designers, contractors, and
builders) are accustomed to such change. This rule making is expected to
encourage innovation in the construction industry, and provide small busi-
nesses more opportunity to grow.

Severa training resources are available both within and outside the
state to assist impacted parties master the proposed new provisions of the
State Energy Conservation Construction Code. These include trainers af-
filiated with the ICC and other specialized training professionals. Other
competent entrepreneurs will undoubtedly be encouraged to join the mar-
ket to meet the demand for this specialized training. The staff of the
Division of Code Enforcement and Administration will provide training
for local officialsto administer and enforce the code.

6. MINIMIZING ADVERSE EFFECTS.

This rule change will impact all types of small businesses.

The Department of State — Division of Code Enforcement and Admin-
istration will provide training for the new Energy Code for local govern-
ment enforcement personnel in the state.

Some training and education to architects and engineers will be pro-
vided by the Department of State and NY SERDA. A workbook, manual
and software will be availableto further enhance thetraining and education
provided by the Department Of State and NY SERDA. Computer software
will continue to be available to assist regulated parties.

In order to assure a continuing supply of energy for future generations
and since the health, safety and security of the people of the state are
clearly at issue, exemption from coverage by the rule was not considered
an option for minimizing the impact on local government and/or small
business.

7. SMALL BUSINESSAND LOCAL GOVERNMENT PARTICIPA-
TION.

To assist the Code Council in the development of this proposed rule
making, a technical subcommittee was established to review the Interna-
tional Energy Conservation Construction Code and make recommenda-
tions to insure that a new State Energy Conservation Construction Code
incorporate devel oping design and construction issues and needs.

The International Energy Conservation Code subcommittee included a
broad range of professionals including building and fire code officias
representing local governments and individuals representing variousfields
such as architecture, engineering, construction, and small business. The
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members comprising the committee also represented a diversity of geo-
graphic locations throughout New Y ork State. Their knowledge and exper-
tise pertaining to their particular fields and varied backgrounds provide a
broad range of perspectives and expertise.

Meetings throughout the rule making process have included regulated
parties and code enforcement personnel of local governments throughout
New Y ork State. Technical subcommittee meeting were open to the public
and agendas and meeting minutes posted on the DOS website. Proposed
New York modifications made by the Technica Subcommittee were
posted on the DOS website for public inspection. Code update presenta-
tions by DOS staff were made to various groups. December 2, 2005 - New
York State Building Officials Conference in Jericho, NY, February 1 -
Niagara Frontier Building Officials 21st Annual Educational Conference
in Amherst, February 2 - code officialsin Rockland County and fire chiefs
and their State Legislatures in Pearl River, February 15 - Construction
Specification Institute in Albany, February 23 - Association of Towns in
New York City, March 21 - Finger Lakes Building Officials Associationin
Rochester, New York, April 14 - NYS Parks, Recreation and Historic
Preservation in Schagticoke, April 21 - Central Chapter of the New Y ork
State Building Officials Conference in Liverpool, April 29 - Society of
Fire Protection Engineersin Albany. In addition, the Department of State
held public forums on the proposed updates. They took placein May, 2005
in Rochester, Hempstead and Albany. The intent of the forums was to
provide comments for support and opposition on the proposals advanced
by the technical subcommittee. The written comments were posted on the
DOS web site prior to the forums to allow other potential speakers the
opportunity to see what the issues were.

Comments from the forum were provided to the State Fire Prevention
and Building Code Council prior to the proposed rule making to the codes.
Public hearings will be held after a notice of proposed rule making has
been published in the State Register in accordance with the provisions of
the State Administrative Procedure Act.

Rural Area Flexibility Analysis

1. TYPES AND ESTIMATED NUMBERS OF RURAL AREAS.

This rule making will repeal current provisions of the State Energy
Conservation Construction Code (the “State Energy Code’), which is
based on the 2000 edition of the International Energy Conservation Code,
amodel code developed and published by the International Conference of
Building Officials (“ICBQ"), and replace it with new text based on the
2003 edition of the International Energy Conservation Code, amodel code
developed and published by the International Code Council (“ICC"). The
State Energy Code, asit now exists and as it will be amended by this rule
making, is applicablein al areas of the State. Therefore, all rural areas of
the State will be affected by this rule making.

2. REPORTING, RECORDKEEPING AND OTHER COMPLIANCE
REQUIREMENTS; AND PROFESSIONAL SERVICES.

Construction documents are currently submitted when a building per-
mit is requested. The energy compliance aspect is part of the construction
documents. The State Energy Code, as amended by this rule making, will
not change this procedure. Energy calculations may also currently be
requested by code enforcement officers. This will remain under the
amended State Energy Code.

Energy Law section 11-107 provides that the administration and en-
forcement of the provisions of the State Energy Code within any munici-
pality shall be the responsibility of that governmental entity which is
responsible for the administration and enforcement of the provisions of the
building construction code or the fire prevention and building construction
code applicablewithin such municipality. Therefore, New Y ork State local
governments are, generally, responsible for the administration and en-
forcement of the State Energy Code. Energy Law section 11-107 also
provides that the State Energy Code will be administered and enforced in
the manner prescribed by applicable local law or ordinance or the proce-
dures adopted pursuant to section three hundred eighty-one of the Execu-
tive Law for the administration and enforcement of the state uniform fire
prevention and building construction code.

Loca governments currently maintain inspection records. This will
continue under the State Energy Code as amended by this rule making.

Regulated parties will continue to rely upon design, construction and
energy conservation professionals to properly advise them of the require-
ments of the State Energy Code. Building ownerstypically rely on profes-
sionalsfor their expertise in building and energy conservation regulations.

3. COsTS.

The proposed rule making is intended to decrease energy use within
New York State and increase energy savings to the consumer. The eco-
nomic impact of the State Energy Code, as amended by thisrule making, is
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expected to be beneficial rather than adverse. In any event, any economic
impact associated with this rule making will not affect rural areas in a
manner different from the rul€’s effect upon urban and suburban areas of
the state.

4. MINIMIZING ADVERSE IMPACT.

Thisrule is performance based and requires that uniform standards be
met for al areas of the state. It is anticipated that the impact on rural areas
will be minimal.

Thisrulewill require compliance and reporting requirements similar to
those currently in place.

In order to assure a continuing supply of energy for future generations,
and since the health, safety and security of the people of the state are
clearly at issue, exemption from coverage by the rule was not considered
an option for minimizing the impact on rural areas.

5. RURAL AREA PARTICIPATION.

To assist the State Fire Prevention and Building Code Council in the
development of this proposed rule making, a technical subcommittee was
established to review the 2003 edition of the International Energy Conser-
vation Construction Code and make recommendations for modifications.
The International Energy Conservation Code technical subcommittee had
participants from rural areas. Meetings of the subcommittee were open to
the public and public participation was encouraged.

Meetings throughout the rule making process have included regul ated
parties and code enforcement personnel of local governments throughout
New York State. Technical subcommittee meetings were open to the
public and agendas and meeting minutes posted on the Department of State
website. Proposed New Y ork modifications made by the various Technical
Subcommittees were posted on the Department of State website for public
inspection. Code update presentations by Department of State staff were
made to various groups. December 2, 2005 - New York State Building
Officials Conferencein Jericho, NY, February 1 - Niagara Frontier Build-
ing Officials 21st Annual Educational Conferencein Amherst, February 2
- code officialsin Rockland County and fire chiefs and their State Legisla-
tures in Pearl River, February 15 - Construction Specification Institute in
Albany, February 23 - Association of Townsin New York City, March 21
- Finger Lakes Building Officials Association in Rochester, New York,
April 14 - NYS Parks, Recreation and Historic Preservation in Schag-
ticoke, April 21 - Central Chapter of the New Y ork State Building Officials
Conferencein Liverpool, April 29 - Society of Fire Protection Engineersin
Albany. In addition, the Department of State held public forums on the
proposed updates. They took place in May, 2005 in Rochester, Hempstead
and Albany. Theintent of the forums wasto provide comments for support
and opposition on the proposals advanced by the technical subcommittees.
The written comments were posted on the Department of State web site
prior to the forumsto allow other potential speakers the opportunity to see
what the issues were.

Comments from the forum were provided to the State Fire Prevention
and Building Code Council prior to this proposed rule making. Public
hearings will be held after a notice of proposed rule making has been
published in the State Register in accordance with the provisions of the
State Administrative Procedure Act.

Job Impact Statement

The Department of State has determined that it is apparent from the
nature and purpose of the proposed rule making that it will not have a
substantial adverseimpact on jobs and employment opportunities. Therule
making will repeal current provisions of the State Energy Conservation
Construction Code (the “ State Energy Code”), which is based on the 2000
edition of the International Energy Conservation Code, a model code
developed and published by the International Conference of Building
Officials (“1CBQO"), and replace it with new text based on the 2003 edition
of the International Energy Conservation Code, a model code devel oped
and published by the International Code Council (“1CC”). The 2003 edi-
tion of the International Energy Conservation Code incorporates more
current technology in the area of energy conservation. In addition, as a
performance-based, rather than a prescriptive, code, the International En-
ergy Conservation Code provides for alternative methods of achieving
code compliance, thereby allowing regulated parties to choose the most
cost effective method. As a consequence, the Department of State and the
State Fire Prevention and Building Code Council conclude that regulations
based upon the 2003 edition of the International Energy Conservation
Code will provide a greater incentive to building construction and the
rehabilitation of existing buildings than exists with the current State En-
ergy Code. Therefore, this rule making will not have a substantial adverse
impact on jobs and employment opportunities within New York. In fact,

the proposed rule may result in an increase in employment opportunities by
eliminating current barriers to the rehabilitation of existing buildings.

PROPOSED RULE MAKING
HEARING(S) SCHEDULED

Uniform Fire Prevention and Building Code
I.D. No. DOS-02-07-00010-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: Repeal of Parts 1220-1226 and addition of new Parts
1219-1227 to Title 19 NYCRR.

Statutory authority: Executive Law, section 377

Subject: Standardsfor the construction and maintenance of buildings and
structures and for protection from the hazards of fire (the New Y ork State
Uniform Fire Prevention and Building Code).

Purpose: To amend the New York State Uniform Fire Prevention and
Building Code to assure that it effectuates the purposes of article 18 of the
Executive Law and the specific objectives and standards set forth in such
article.

Public hearing(s) will be held at: 10:00 am., Feb. 26, 2007 at Depart-
ment of State, 41 State St., 11th Fl., Conference Rm., Albany, NY; and
10:00 am., Feb. 27, 2007 at Hughes State Office Bldg., 333 E. Washington
St., Main Hearing Rm., First Fl., Syracuse, NY; 1:00 p.m., Feb. 28, 2007 at
Amherst Town Hall, 5583 Main St., Council Chambers, Upper Level,
Williamsville, NY; and 10:00 am., March 2, 2007 at Town of Hempstead
Pavilion, One Washington St., Hempstead, NY .

Accessibility: All public hearings have been scheduled at places reasona-
bly accessible to persons with a mobility impairment.

Interpreter Service: Interpreter services will be made available to deaf
persons, at no charge, upon written request submitted within reasonable
time prior to the scheduled public hearing. The written request must be
addressed to the agency representative designated in the paragraph below.
Substance of proposed rule (Full text is not posted on a State website):
Section 377 of the Executive Law directs the State Fire Prevention and
Building Code Council (the “Code Council”) to review the entire New
York State Uniform Fire Prevention and Building Code (the “Uniform
Code") from time to time to assure that it effectuates the purposes of the
Law, and authorizes the Code Council to amend the Uniform Code from
timeto timeto achieve that end. The rule making would repeal the existing
version of the Uniform Code (which is now found in 19 NYCRR Parts
1220 to 1226, inclusive, and in the publications incorporated by reference
therein) and replace it with a new version of the Uniform Code, to be
contained in new 19 NY CRR Parts 1219 to 1227, inclusive, and the new
publications to be incorporated therein by reference.

The new version of the Uniform Code will include eight components:
the Building Code, the Residential Code, the Fire Code, the Plumbing
Code, the Mechanical Code, the Fuel Gas Code, the Property Maintenance
Code, and the Existing Building Code.

The Building Code establishes|life safety construction requirementsfor
assembly, business, educational, factory industrial, high hazard, institu-
tional, mercantile, multi-family residential, storage and utility and miscel-
laneous buildings.

The Residential Code addresses one- and two-family dwellings and
townhouses not more than three stories in height with a separate means of
egress and their accessory structures.

The Fire Code provides requirements for life safety and property pro-
tection from the hazards of fire, explosion or dangerous conditions in new
and existing buildings.

The Plumbing Code, Mechanical Code and Fuel Gas Code addresses
the erection, installation, alteration, repairs, relocation, replacement, addi-
tion to, use or maintenance of plumbing systems, mechanical systems and
fuel gas systems.

The Property Maintenance Code provides minimum reguirements to
safeguard public safety, heath and general welfare insofar as they are
affected by the occupancy and maintenance of structures and premises.

The Existing Building Code provides minimum requirements to safe-
guard public safety, health and genera welfare insofar asthey are affected
by the repair, alteration, change of occupancy, addition and relocations of
existing buildings.

Text of proposed rule and any required statements and analyses may
be obtained from: Raymond Andrews, Department of State, 41 State St.,
Albany, NY 12231, (518) 474-4073, e-mail: randrews@dos.state.ny.us
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Data, views or arguments may be submitted to: Same as above.
Public comment will be received until: March 12, 2007.

Summary of Regulatory | mpact Statement
1. STATUTORY AUTHORITY

Article 18 of the Executive Law entitled, the New Y ork State Uniform
Fire Prevention and Building Code Act establishes the State Fire Preven-
tion and Building Code Council (hereinafter “Code Council”) and autho-
rizes such council to formulate a code to be known as the Uniform Fire
Prevention and Building Code (hereinafter “Uniform Code"). Executive
Law § 377 directsthat the Uniform Code shall provide reasonably uniform
standards and requirements for construction and construction materials for
public and private buildings, including factory manufactured homes, con-
sonant with accepted standards of engineering and fire prevention prac-
tices.

Executive Law § 378 provides that the Uniform Code shall address
certain specified subjects. The subjects are listed in the full Regulatory
Statement.

Subdivision 1 of Executive Law 8 377 specifically states that the Code
Council may amend particular provisions of the Uniform Code and shall
periodically review the entire code to assure that it effectuates the purposes
of Article 18 of the Executive Law. This rule making would repea the
existing text of the Uniform Code which isbased on the International Code
Council’s (ICC) 2000 codes and 2001 supplements, and replace it with
new text which is based upon the 2003 International Code, eight individual
codes developed and published by the International Code Council (ICC), a
national building officials organization. Although the existing text of the
Uniform Codeisto be repealed, much of the new code text will essentially
be a recodification of current Uniform Code provisions but with appropri-
ate modification to accommodate advances in construction technology.

2. LEGISLATIVE OBJECTIVES

When the State L egislature adopted Article 18 of the Executive Law in
1981, it declared in Subdivision 2 of Executive Law § 371 that it shall be
the public policy of the State of New Y ork to provide for promulgation of a
Uniform Code addressing building construction and fire prevention in
order to provide a basic minimum level of protection to all people of the
State from the hazards of fire and inadequate building construction. The
Code Council was assigned the task of formulating the Uniform Fire
Prevention and Building Code which took effect January 1, 1984. How-
ever, in the years following 1984, the Uniform Code did not keep pace
with the evolving technology of fire prevention and building construction.
Furthermore, asthe rest of the nation moved to using a nationally accepted
set of model codes, New Y ork continued to maintain the separate identity
of its building and fire prevention code until January of 2003, when it
repealed its entire code and replaced it with text based primarily on the
2000 edition of the International Codes.

The Uniform Code adopted in 2003 was based on international codes,
and represented the first major revision of the Uniform Code since its
inception in January 1984. This rule making would adopt new text for the
Uniform Code, and would constitute the first major update of the interna-
tional code-based version of the Uniform Code. The Code Council has
concluded that this rule making would further the purposes, objectives and
standards of Article 18.

By repealing the existing text of the Uniform Code and replacing it
with an update based primarily upon newer versions of model codes
developed and published by the International Code Council (ICC), the
State Fire Prevention and Building Code Council seeksto better effectuate
the purposes, objectives, and standards set forth in Article 18 of the
Executive Law.

3. NEEDS AND BENEFITS

The purpose of this rule making is to adopt new provisions for the
Uniform Fire Prevention and Building Code. This change is necessary if
New York State is to remain competitive with the rest of the nation in
matters involving building construction while at the same time providing
an adequate level of safety toitsresidents. It isalso necessary if New Y ork
State wishes to keep pace with evolving technology concerning fire pre-
vention and building construction and to have a building and fire preven-
tion code which is consistent with nationally accepted model codes. The
benefits to be derived from the rule making will be the creation of an
enhanced economic atmosphere in which building construction is en-
couraged.

Following Item #10 in the full Regulatory Impact Statement, the Needs
and Benefits of significant provisions of the Uniform Code are discussed.

4. COSTS
20

a COST TO REGULATED PARTIES FOR THE IMPLEMENTA-
TION OF AND CONTINUING COMPLIANCE WITH THE PRO-
POSED RULE.

Further information concerning the costs of significant provisions of
the Uniform Fire Prevention and Building Code are discussed following
Item #10 of the full Regulatory Impact Statement. It is anticipated that
regulated parties will experience building development savings as a result
of this rule. This rule reflects performance based regulatory requirements
providing regulated parties more aternatives to protect the occupants and
users of buildings while at the same time fulfilling programmatic space
needs at the most cost effective solution.

b. COSTS TO THE AGENCY, THE STATE AND LOCAL GOV-

ERNMENTS FOR THE IMPLEMENTATION AND CONTINUA-
TION OF THE RULE.

The Department of State will enter into a contract with ICC under
which ICC will provide (1) a license to modify the copyrighted Interna-
tional Codes to use the modified International Codes as the new Uniform
Code, (2) 4,500 sets of the new codes books for local governments, local
governmental officials, and Department of State staff, (3) governmental
memberships in ICC for approximately 1,600 local governments in New
York State, and (4) examinations leading to certification of Department of
State staff in avariety of code-enforcement related categories. The sumsto
be paid under this contract total approximately $1,395,480 over three
years, and represents a cost to the Department of State and the State.

State and local governments should realize cost savings when they
construct buildings for their own use in the same way that private builders
will be able to recognize these savings as noted in subdivision (a) above.

Further, information concerning cost and savings of the most signifi-
cant of the new provisions of the Uniform Fire Prevention and Building
Code are discussed following Item #10 of this Regulatory Impact State-
ment.

5. LOCAL GOVERNMENT MANDATES

Thisrule making will not impose any program, service, duty or respon-
sibility specifically upon counties, cities, towns, villages, school districts,
fire districts or other special districts. If any of these governmental entities
were to undertake the construction of a building or structure, however, the
construction process would be subject to the provisions of the proposed
rule. Similarly, existing buildings and structures owned or under the con-
trol of local government entities are potentially subject to maintenance or
fire prevention provisions of the Uniform Code.

6. PAPERWORK

This rule will not impose any additional reporting or record keeping
requirements. No additional paperwork is anticipated.

7. DUPLICATION

The New York State Uniform Fire Prevention and Building Code
provides standards for the construction and maintenance of buildings and
structures and for the protection of buildings and structures and their
occupants from the hazards of fire. These are matters for which the federal
government does not impose comprehensive requirements. The federal
government has addressed the topic of accessible and usable facilities for
the physically disabled, however, through adoption of the Americans with
Disabilities Act (ADA) and the Fair Housing Act. The new text proposed
for the Uniform Code also requires accessibility to buildings and structures
for the physically disabled. Although the existence of federal and state
standards may raise issues of overlap or conflict, no such overlap or
conflict exists with this proposed rule.

Severa State agencies have promulgated regulations which impose
reguirements upon buildings or structures which house activitieswhich are
licensed or regulated by the particular agency. Such regulations may im-
pose an additional layer of regulation upon the construction, maintenance,
or use of certain categories of buildings. These other regulations, however,
are focused upon activities or occupants regulated or protected by the
particular State agency and have been promulgated pursuant to statutory
authority other than Article 18 of the Executive Law.

New to thisversion of the Uniform Codeisan index which listsall state
agencies that have building code related regulations.

Also new is the New York State Existing Building Code, based on a
model existing building code published by the ICC. New York adopted
code requirements for existing buildings in January 1, 2003 (titled Appen-
dix K), which was part of the Building Code of New Y ork State. The ICC
had not completed a model existing building code in 2003. As a result,
New Y ork adopted code requirements based on | CC code requirements as
they existed at that point in their development. Now, with this proposal,
New Y ork will be adding the ICC Existing Building Code, with modifica-
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tions specific to New York, to the other seven 2003 versions of the ICC
based codes as a basis for the Codes of the State of New Y ork.

8. ALTERNATIVES

It isthe policy of the Department of State to modernize and amend the
Uniform Fire Prevention and Building Code, so asto maintain consistency
with the national model codes, to keep building practices in New York
State consistent with practice nationally, and to incorporate new technical
developments in a timely manner. Consequently, the alternative of main-
taining existing provisions of the Uniform Code was rejected.

To assist the Code Council, technical subcommittees were established
to review the ICC Codes and make recommendations to the Code Council
to ensure that the new provisions of the Uniform Code would remain
appropriate and addresses developing design and construction issues and
needsin New York State.

All subcommittees found it was necessary to recommend changes to
the 2003 ICC family of codes. Significant provisions of the proposed new
Uniform Fire Prevention and Building Code are discussed with reference
to Needs and Benefits, Costs, and Alternatives following Item #10 of this
Revised Regulatory Impact Statement.

Numerous hearings and public hearings took place throughout New
York State in anticipation of the forma initiation of the rule making
process. These meetings are listed in the full Regulatory Impact Statement.

9. FEDERAL STANDARDS

The federal government has adopted the Americans with Disabilities
Act (ADA) which requires certain facilities to be accessible and usable by
the physically disabled. The new text proposed for the Uniform Code also
includes provisions which require buildings and structuresto be accessible
and usable by the physically disabled. The proposed rule would exceed the
minimum standards established by the federal government.

10. COMPLIANCE SCHEDULE

The target date for publishing a notice of adoption for this rule making
ismid-2007. It istheintention of the Code Council to establish atransition
period to begin with publication of the notice of adoption. During this
period, regulated partieswill have the option of construction in compliance
with either the current code provisions or the newly adopted provisions.

The delay of the effective date of the new Uniform Code provisions
until after adoption, and the option of compliance with either the existing
or the proposed Code during that period, ensure that regulated parties will
be able to achieve compliance with the rule on the date it is adopted.
Regulatory Flexibility Analysis

1. EFFECT OF RULE.

Thisrulewould amend the Uniform Fire Prevention and Building Code
(“Uniform Code"). The current version of the Uniform Code, which went
into effect on January 1, 2003, is based upon the 2000 editions of certain
model codes developed by the International Conference of Building Offi-
cias (“ICBO"). If adopted, this rule would repeal the existing version of
the Uniform Code and add a new version of the Uniform Code based upon
the 2003 editions of corresponding model codes devel oped by the Interna-
tional Code Council (“ICC"), an organization which is a successor of
ICBO. An eighth code - the Existing Building Code - which is based on the
2003 version of the model existing building code developed by ICC, will
also be added. The Existing Building Code will replace Appendix K of the
New York State Building Code.

The Uniform Code is applicable in all areas of the State with the
exception of the City of New Y ork. Therefore, all areas of the State except
the City of New Y ork will be affected by this rule making, and the rule has
the potential to affect all small businesses.

Small businesses that construct, own, or operate buildings or structures
will be required to comply with this rule. Businesses that provide services
to building owners, such as facility managers, design professionals (e.g.,
architects and engineers), general and specialty contractors (including
home builders), and product suppliers, though not directly regulated by
this rule, will be impacted by this rule. It is not possible to calculate the
exact number of businesses that will be affected by this rule, but the
number is likely to be large. For example, as of April of 2004, there were
13,731 active registered architects and 27,483 active registered engineers
in New York State.

Thisrule making will not impose any duty or responsibility specifically
upon local governments except insofar as a particular local government is
responsible for the construction or operation of a building which is subject
to the provisions of the Uniform Code. In that instance, alocal government
isin no different situation than that of any building owner or responsible
party, public or private. In this respect, adoption of this rule making will
affect al cities, towns, and villages of the State.

In addition, Executive Law '381 provides that every city, town, and
village of the State shall administer and enforce the Uniform Fire Preven-
tion and Building Code within its boundaries, except in limited specified
circumstances. Consequently, in most instances, the individua cities,
towns and villages of the State are responsible for enforcement of the
Uniform Code within their boundaries, and will be responsible for enforc-
ing the new Uniform Code provisions proposed for adoption by this rule
making.

2. COMPLIANCE REQUIREMENTS.

Thisrule making will not change local government’s responsibility for
administering and enforcing the Uniform Code. There will be no changein
requirements for local governments concerning reporting, record keeping,
and other compliance requirements, or professional services.

3. PROFESSIONAL SERVICES.

Regulated parties will continue to rely upon design and construction
professionals to advise them of the requirements of the Uniform Code.
Building owners typically rely on these design and construction profes-
sionals for their expertise in building regulations.

4. COMPLIANCE COSTS.

It is anticipated that regulated parties will realize savings in construc-
tion costs as a result of this rule making. Indirectly impacted parties, such
as architects, engineers, designers, contractors and builders, will incur the
cost of the training necessary to familiarize themselves with the new and
changed Uniform Code provisions. The Department of State estimates
that, given atypical class size of 20 to 25 persons, the training costs will
range from $150 to $200 per person for each part (i.e., building code, fire
code, residential code, etc.) of the Uniform Code. However, it is a custom-
ary practice for registered design professionals and construction personnel
to receive continuing education throughout their careers. In New York
State, architects are required by the Education Law to receive continuing
education in order to maintain an active registration to practice the profes-
sion.

Many regulated parties and indirectly impacted parties will be required
to purchase an updated set of code books. The Department of State esti-
mates that a full set of new code books (including all eight volumes) will
cost approximately $300.

5. ECONOMIC AND TECHNOLOGICAL FEASIBILITY.

The new code provisions proposed for adoption by this rule making
will continue to provide regul ated parties with abroad range of compliance
options. These provisions are performance based and therefore provide an
opportunity to select the most cost effective alternative for compliance.

Regulatory change, like technological innovation, is constant in the
construction industry. Regulated parties as well as those who provide
services to them (i.e., architects, engineers, designers, contractors, and
builders) are accustomed to such change. This rule making is expected to
encourage innovation in the construction industry and to provide increased
opportunities for small businesses to grow.

As this adoption consists primarily of an updating of the International
Codes (with some New Y ork modifications), the changes resulting from
this adoption will be significantly less than the changes that occurred in
2002, when the New York State Uniform Fire Prevention and Building
Code that existed since 1984 was entirely replaced, for the first time, with
the International Code-based codes.

Several training resources are available for impacted partiesto learn the
proposed new provisions of the Uniform Code. These include trainers
affiliated with the ICC and other specialized training professionals. Other
entrepreneurs will undoubtedly be encouraged to join the market to meet
the demand for this specialized training. The staff of the Division of Code
Enforcement and Administration of the Department of State will provide
training for local government enforcement personnel.

6. MINIMIZING ADVERSE IMPACT.

The Department of State — Division of Code Enforcement and Admin-
istration will provide training on the new provisions of the Uniform Code
for al local government code enforcement personnel in the State. Execu-
tive Law '381 provides that local governments which do not wish to
enforce the Uniform Code may relinquish that responsibility to the county
in which they are located. In turn, a county may relinquish enforcement
responsibility to the Department of State. As the health, safety, and secur-
ity of the people of the State are at issue, exemption from coverage by the
rule was not considered an option for minimizing the impact on loca
governments and/or small businesses.

One critical factor in adopting the ICC codes by New York State in
2002 wasthefact that these codes are updated on athree-year cycleto keep
up with industry practice and technical and life-safety evolution.
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7. SMALL BUSINESSAND LOCAL GOVERNMENT PARTICIPA-
TION.

To assist in the development of this proposed rule making, the Code
Council established technical subcommittees to review theindividual ICC
codes and to make recommendations for modifications that would insure
that the new text of the Uniform Code would address current design and
construction issues and needs.

The subcommittees consisted of a broad range of members including
building and fire code officials representing local governments and indi-
viduals representing various interests such as architecture, engineering,
construction, small business, historic preservation as well as the needs of
the disabled. The members comprising these committees also represented
a diversity of geographic locations throughout New York State. Their
knowledge and expertise in their particular fields and their varied back-
grounds provided a broad range of perspectives.

Meetings throughout the rule making process have included regulated
parties and code enforcement personnel of local governments throughout
New York State. Technical subcommittee meeting were open to the public
and agendas and meeting minutes posted on the DOS website. Proposed
New Y ork modifications made by the various Technical Subcommittees
were posted on the DOS website for public inspection. Code update
presentations by DOS staff were made to various groups. December 2,
2005 - New York State Building Officials Conference in Jericho, NY,
February 1 - Niagara Frontier Building Officials 21st Annual Educational
Conference in Amherst, February 2 - code officials in Rockland County
and fire chiefs and their State Legislatures in Pearl River, February 15 -
Construction Specification Institute in Albany, February 23 - Association
of Townsin New York City, March 21 - Finger Lakes Building Officials
Association in Rochester, New York, April 14 - NY S Parks, Recreation
and Historic Preservation in Schagticoke, April 21 - Central Chapter of the
New York State Building Officials Conference in Liverpool, April 29 -
Society of Fire Protection Engineers in Albany. In addition, the Depart-
ment of State held public forums on the proposed updates. They took place
in May, 2005 in Rochester, Hempstead and Albany. The intent of the
forumswas to provide comments for support and opposition on the propos-
a s advanced by the technical subcommittees. The written comments were
posted on the DOS web site prior to the forums to alow other potential
speakers the opportunity to see what the issues were.

Comments from the forum were provided to the State Fire Prevention
and Building Code Council prior to the proposed rule making to the codes.
Public hearings will be held after a notice of proposed rule making has
been published in the State Register in accordance with the provisions of
the State Administrative Procedure Act.

Rural Area Flexibility Analysis

1. TYPES AND ESTIMATED NUMBERS OF RURAL AREAS:

The Uniform Fire Prevention and Building Code (the “ Uniform Code”)
isapplicablein all areas of the State with the exception of the City of New
York. Therefore, al rura areas of the State will be affected by this rule
making. This rule making will repeal the existing text of the Uniform
Code, which is based on the 2000 edition of seven model codes developed
by the International Conference of Building Officials (“ICBQ"), and re-
placeit with text based on the 2003 editions of corresponding model codes
developed by the International Code Council (“1CC"), an organization
whichisasuccessor of ICBO. An eighth code - the Existing Building Code
- which is based on the 2003 version of the model existing building code
developed by ICC, will aso be added. The Existing Building Code will
replace Appendix K of the New Y ork State Building Code.

2. REPORTING, RECORDINGKEEPING AND OTHER COMPLI-
ANCE REQUIREMENTS AND PROFESSIONAL SERVICES:

Regulated parties will continue to rely upon design and construction
professionals to advise them of the requirements of the Uniform Code.
Building owners typicaly rely on these design and construction profes-
sionals for their expertise in building regulations.

3. COSTS:

The new provisions of the Uniform Code are expected to reduce build-
ing and development costs in general. The new provisions respond to
updates in the building and fire safety industry thereby allowing devel op-
ers to comply with the Uniform Code more easily and at less cost. This
reduction in building and development costs is expected to occur in rural
communities as well as urban and suburban areas of the State.
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4. MINIMIZING ADVERSE IMPACT:

The proposed ruleis performance based and requires uniform standards
for building construction and fire prevention in all areas of the State with
the exception of New York City. The proposed rule will require compli-
ance and reporting requirements similar to those required by the current
provisions of the Uniform Code. As the health, safety and welfare of the
people of New Y ork are at issue, exemption from coverage by the rule was
not considered an option for minimizing impact on rural aress.

5. RURAL AREA PARTICIPATION:

The technical subcommittees involved in the development of this rule
making included members from rural aress. Meetings of the subcommit-
tees were open to the public and public participation was encouraged.
Technical subcommittee meetings were open to the public and agendas
and meeting minutes were posted on the Department of State website.
Proposed New York State modifications made by the various Technical
Subcommittees were posted on the DOS website for public inspection.
Code update presentations by Department of State staff were made to
various groups: December 2, 2005 - New York State Building Officials
Conference in Jericho, New York, February 1 - Niagara Frontier Building
Officials 21st Annual Educational Conference in Amherst, New York,
February 2 - code officials in Rockland County and fire chiefs and their
state legidlatures in Pearl River, February 15 - Construction Specification
Institute of Albany, New York, February 23 - Association of Towns in
New York City, March 21 -Finger Lakes Building Officials Association in
Rochester, New York, April 14 - New York State Parks, Recreation and
Historic Preservation in Schagticoke, April 21 - Central Chapter of the
New York State Building Official’s Conference in Liverpool, April 29 -
Society of Fire Protection Engineersin Albany, New Y ork. In addition, the
Department of State held public forums on the proposed updates. They
took placein May, 2005, in Rochester, Hempstead and Albany. The intent
of the forums was to provide comments for support and opposition on the
proposals advanced by the technical subcommittees. The written com-
ments submitted prior to the forums were posted on the Department of
State website to allow other potential speakers the opportunity to see what
the issues were. Comments from the forum were provided to the State Fire
Prevention and Building Code Council prior to the proposed rule making
to the codes. Public hearings will be held after a notice of proposed rule
making has been published in the State Register in accordance with the
provisions of the State Administrative Procedure Act.

Job Impact Statement

The Department of State has determined that it is apparent from the
nature and purpose of the proposed rule making that it will not have a
substantial adverse impact on jobs and employment opportunities.

This rule making would repeal the current version of the Uniform Fire
Prevention and Building Code (the “Uniform Code’), and add a new
version of the Uniform Code. The current version of the Uniform Code,
which isfound in 19 NY CRR Parts 1220, 1221, 1222, 1223, 1224, 1225,
and 1226 and the publicationsincorporated by reference therein, went into
effect January 1, 2003 and is based on the 2000 editions of the Interna-
tional Residential Code, International Building Code, International Plumb-
ing Code, International Mechanical Code, International Fuel Gas Code,
International Fire Code, and International Property Maintenance Code, as
developed by the International Conference of Building Officials
(“1CBO"). The new version of the Uniform Code will be based on the 2003
editions of corresponding International Codes as developed by the Interna-
tional Code Council (“1CC"), a successor to ICBO. In addition, the new
version of the Uniform Code will include a new Part 1227, which will be
based on the 2003 edition of the International Existing Building Code as
developed by ICC.

The International Codesincorporate the most current technology in the
areas of building construction and fire prevention. To maintain this cur-
rency, the International Codes are updated every three years. As a conse-
quence, the Department of State concludes that this update, which is based
upon the newer (2003) versions of the International Codes, will provide a
greater incentive to construction of new buildings and rehabilitation of
existing buildings than exists with the current Uniform Code. Therefore,
this rule making will not have a substantial adverse impact on jobs and
employment opportunities within New Y ork.



NY S Register/January 10, 2007

Rule Making Activities

Office of Temporary and
Disability Assistance

NOTICE OF ADOPTION

Child Support Standards Chart

|.D. No. TDA-41-06-00034-A
Filing No. 1585

Filing date: Dec. 22, 2006
Effectivedate: Jan. 10, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of section 347.10(a)(9), (b) and (c) of Title 18
NYCRR.

Statutory authority: Social Services Law, sections 20(3)(d), 34(3)(f),
111-aand 111-i

Subject: Child support standards chart.

Purpose: To update the child support calculations formula as reflected in
the child support standards chart.

Text or summary was published in the notice of proposed rule making,
I.D. No. TDA-41-06-00034-P, Issue of October 11, 2006.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be
obtained from: Jeanine Behuniak, Office of Temporary and Disability
Assistance, 40 N. Pearl St., 16C, Albany, NY 12243, (518) 474-9779, e-
mail: Jeanine.Behuniak@otda.state.ny.us

Assessment of Public Comment

The agency received no public comment.

Workers' Compensation Board

EMERGENCY
RULE MAKING

Independent M edical Examinations

I.D. No. WCB-02-07-00002-E
Filing No. 1582

Filing date: Dec. 22, 2006
Effectivedate: Dec. 22, 2006

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of section 300.2(d)(11) of Title 12 NYCRR.
Statutory authority: Workers Compensation Law, sections 117 and 137
Finding of necessity for emergency rule: Preservation of general wel-
fare.

Specific reasons underlying the finding of necessity: Recent decisions
issued by board panels have interpreted the current regulation as requiring
reports of independent medical examinations (IMEs) be received by the
board within 10 calendar days of the exam. Due to the time it takes to
prepare the report and mail it, the fact the board is not open on lega
holidays, Saturdays and Sundays, and that U.S. Post Offices are not open
on legal holidays and Sundays, it is extremely difficult to timely file said
reports. If areport isnot timely filed it is precluded and is not considered
when a decision is rendered. As the medical professional preparing the
report must send the report on the same day and in the same manner to the
board, workers' compensation insurance carrier/self-insured employer,
claimant’s treating provider and representative, and the claimant it is not
possible to send the report by facsimile or electronic means. The recent
decisions have greatly, negatively impact the professionals who conduct
IMEs, the IME entities, insurance carriers and self-insured employers.
When untimely reports are precluded, the insurance carriers and self-

insured employers are prevented from adequately defending their position.
Accordingly, emergency adoption of thisrule is necessary.

Subject: Filing written reports of independent medical examinations
(IMEs).

Purpose: To amend the time for filing written reports of IMEs with the
board and furnished to al others.

Text of emergency rule: Paragraph (11) of subdivision (d) of section
300.2 of Title 12 NYCRR is amended to read as follows:

(11) A written report of amedical examination duly sworn to, shall be
filed with the Board, and copies thereof furnished to all parties as may be
required under the Workers' Compensation Law, within 10 business days
after the examination, or sooner if directed, except that in cases of persons
examined outside the State, such reports shall befiled and furnished within
20 business days after the examination. A written report is filed with the
Board when it has been received by the Board pursuant to the require-
ments of the Workers' Compensation Law.

This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt this emergency rule as a permanent rule and
will publish anotice of proposed rule making in the State Register at some
future date. The emergency rule will expire March 21, 2007.

Text of emergency ruleand any required statements and analyses may
be obtained from: Cheryl M. Wood, Workers' Compensation Board, 20
Park St., Rm. 401, Albany, NY 12207, (518) 486-9564, e-mail: Office-
of General Counsel @wcb.state.ny.us

Regulatory Impact Statement

1. Statutory authority:

TheWorkers' Compensation Board (hereinafter referred to asBoard) is
clearly authorized to amend 12 NY CRR 300.2(d)(11). Workers' Compen-
sation Law (WCL) Section 117(1) authorizes the Chair to make reasonable
regulations consistent with the provisions of the Workers' Compensation
Law and the Labor Law. Section 141 of the Workers' Compensation Law
authorizes the Chair to make administrative regulations and orders provid-
ing, in part, for the receipt, indexing and examining of all notices, claims
and reports, and further authorizes the Chair to issue and revoke certifi-
cates of authorization of physicians, chiropractors and podiatrists as pro-
vided in sections 13-a, 13-k, and 13- of the Workers' Compensation Law.
Section 137 of the Workers' Compensation Law mandates requirements
for the notice, conduct and reporting of independent medical examinations.
Specifically, paragraph (a) of subdivision (1) requiresacopy of each report
of an independent medical examination to be submitted by the practitioner
on the same day and in the same manner to the Board, the carrier or self-
insured employer, the claimant’s treating provider, the claimant’s repre-
sentative and the claimant. Sections 13-a, 13-k, 13- and 13-m of the
Workers' Compensation Law authorize the Chair to prescribe by regula-
tion such information as may be required of physicians, podiatrists, chiro-
practors and psychologists submitting reports of independent medical ex-
aminations.

2. Legidative objectives:

Chapter 473 of the Laws of 2000 amended Sections 13-a, 13-b, 13-k,
13- and 13-m of the Workers' Compensation Law and added Sections 13-
n and 137 to the Workers' Compensation Law to require authorization by
the Chair of physicians, podiatrists, chiropractors and psychologists who
conduct independent medical examinations, guidelines for independent
medical examinations and reports, and mandatory registration with the
Chair of entities that derive income from independent medical examina-
tions. This rule would amend one provision of the regulations adopted in
2001 to implement Chapter 473 regarding the time period within which to
file written reports from independent medical examinations.

3. Needs and benefits:

Prior to the adoption of Chapter 473 of the Laws of 2000, there were
limited statutory or regulatory provisions applicable to independent medi-
cal examiners or examinations. Under this statute, the L egislature provided
astatutory basis for authorization of independent medical examiners, con-
duct of independent medical examinations, provision of reports of such
examinations, and registration of entities that derive income from such
examinations. Regulations were required to clarify definitions, procedures
and standards that were not expressly addressed by the Legislature. Such
regulations were adopted by the Board in 2001.

Among the provisions of the regulations adopted in 2001 was the
requirement that written reports from independent medical examinations
be filed with the Board and furnished to all parties as required by the WCL
within 10 days of the examination. Guidance was provided in 2002 to some
to participants in the process from executives of the Board that filing was
accomplished when the report was deposited in a U.S. mailbox and that
“10 days’ meant 10 calendar days. In 2003 claimants began raising the
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issue of timely filing with the Board of the written report and requesting
that the report be excluded if not timely filed. In response some representa-
tives for the carriers/self-insured employers presented the 2002 guidance
as proof they were in compliance. In some cases the Workers' Compensa-
tion Law Judges (WCL Js) found the report to betimely, while others found
it to be untimely. Appeals were then filed to the Board and assigned to
Panels of Board Commissioners. Due to the differing WCL J decisions and
the appeals to the Board, Board executives reviewed the matter and addi-
tional guidance was issued in October 2003. The guidance clarified that
filing is accomplished when the report is received by the Board, not when
itisplaced in aU.S. mailbox. In November 2003, the Board Panels began
to issue decisions relating to this issue. The Panels held that the report is
filed when received by the Board, not when placed in a U.S. mailbox, the
CPLR provision providing a 5-day grace period for mailing is not applica-
bleto the Board (WCL Section 118), and therefore the report must befiled
within 10 days or it will be precluded.

Since the issuance of the October 2003 guidance and the Board Panel
decisions, the Board has been contacted by numerous participants in the
system indicating that ten calendar days from the date of the examinationis
not sufficient time within which to file the report of the exam with the
Board. Thisis especidly true if holidays fall within the ten day period as
the Board and U.S. Postal Service do not operate on those days. Further the
Board is not open to receive reports on Saturdays and Sundays. If a report
isprecluded becauseit isnot filed timely, it is not considered by the WCLJ
in rendering a decision.

By amending the regulation to require the report to be filed within ten
business days rather than calendar days, there will be sufficient timeto file
the report as required. In addition by stating what is meant by filing there
can be no further arguments that the term “filed” is vague.

4. Costs:

This proposal will not impose any new costs on the regulated parties,
the Board, the State or local governments for its implementation and
continuation. The requirement that a report be prepared and filed with the
Board currently exists and is mandated by statute. This rule merely modi-
fies the manner in which the time period to file the report is calculated and
clarifies the meaning of the word “filed”.

5. Local government mandates:

Approximately 2511 political subdivisions currently participate as mu-
nicipal employers in self-insured programs for workers' compensation
coveragein New York State. These self-insured municipal employers will
be affected by the proposed rulein the same manner as al other employers
who are self-insured for workers' compensation coverage. As with all
other participants, this proposal merely modifies the manner in which the
time to file a report is calculated, and clarifies the meaning of the word
“filed”.

6. Paperwork:

This proposed rule does not add any reporting requirements. The re-
quirement that a report be provided to the Board, carrier, claimant, claim-
ant’s treating provider and claimant’s representative in the same manner
and at the same time is mandated by WCL Section 137(1). Current regula-
tionsrequirethefiling of the report with the Board and service on all others
within ten days of the examination. This rule merely modifies the manner
in which the time period to file the report is calculated and clarifies the
meaning of the word “filed”.

7. Duplication:

The proposed rule does not duplicate or conflict with any state or
federal requirements.

8. Alternatives:

One alternative discussed was to take no action. However, due to the
concerns and problems raised by many participants, the Board felt it was
more prudent to take action. In addition to amending the rule to require the
filing within ten business days, the Board discussed extending the period
within which to file the report to fifteen days. In reviewing the law and
regulations the Board felt the proposed change was best. Subdivision 7 of
WCL Section 137 requires the notice of the exam be sent to the claimant
within seven business days, so the change to business days is consistent
with this provision. Further, paragraphs (2) and (3) of subdivision 1 of
WCL Section 137 require independent medical examinersto submit copies
of al request for information regarding a claimant and all responses to
such requests within ten days of receipt or response. Further, in discussing
thisissue with participantsto the system, it wasindicated that the changeto
business days would be adequate.

The Medical Legal Consultants Association, Inc., suggested that the
Board provide for electronic acceptance of IME reports directly from IME
providers. However, at this time the Board cannot comply with this sug-
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gestion as WCL Section 137(1)(a) requires reports to be submitted by the
practitioners on the same day and in the same manner to the Board, the
insurance carrier, the claimant’ s attending provider and the claimant. Until
such time as the report can be sent electronicaly to al of the parties, the
Board cannot accept it in this manner.

9. Federal standards:

There are no federal standards applicable to this proposed rule.

10. Compliance schedule:

It is expected that the affected parties will be able to comply with this
change immediately.

Regulatory Flexibility Analysis

1. Effect of rule:

Approximately 2511 political subdivisions currently participate as mu-
nicipal employers in self-insured programs for workers' compensation
coveragein New York State. These self-insured local governments will be
required to file reports of independent medical examinations conducted at
their request within ten business days of the exam, rather than ten calendar
days, in order that such reports may be admissible as evidence in a work-
ers’ compensation proceeding.

Small businesses that are self-insured will aso be affected by the
proposed rule. These small businesses will be required to file reports of
independent medical examinations conducted at their request within ten
business days of the exam, rather than ten calendar days, in order that such
reports may be admissible as evidence in a workers' compensation pro-
ceeding.

Small businesses that derive income from independent medical exami-
nations are aregulated party and will be required to file reports of indepen-
dent medical examinations conducted at their request within ten business
days of the exam, rather than ten calendar days, in order that such reports
may be admissible as evidence in aworkers' compensation proceeding.

Individual providers of independent medical examinations who own
their own practices or are engaged in partnerships or are members of
corporations that conduct independent medical examinations also consti-
tute small businesses that will be affected by the proposed rule. These
individual providerswill berequired to file reports of independent medical
examinations conducted at their request within ten business days of the
exam, rather than ten calendar days, in order that such reports may be
admissible as evidence in aworkers' compensation proceeding.

2. Compliance requirements:

Self-insured municipal employers, self-insured non-municipal employ-
ers, independent medical examiners, and entities that derive income from
independent medical examinations will be required to file reports of inde-
pendent medical examinations within ten business days, rather than ten
calendar days, in order that such reports may be admissible asevidenceina
workers compensation proceeding. The new requirement is solely the
manner in which the time period to file reports of independent medical
examinations is calcul ated.

3. Professional services:

It is believed that no professiona services will be needed to comply
with thisrule.

4. Compliance costs:

This proposal will not impose any compliance costs on small business
or local governments. The rule solely changes the manner in which atime
period is calculated and only requires the use of a calendar.

5. Economic and technological feasibility:

No implementation or technology costs are anticipated for small busi-
nesses and local governments for compliance with the proposed rule.
Therefore, it will be economically and technologically feasible for small
businesses and local governments affected by the proposed rule to comply
with therule.

6. Minimizing adverse impact:

This proposed rule is designed to minimize adverse impacts due to the
current regulations for small businesses and local governments. This rule
provides only a benefit to small businesses and local governments.

7. Small business and local government participation:

The Board received input from a number of small businesses who
derive income from independent medical examinations, some providers of
independent medical examinations and the Medical Legal Consultants
Association, Inc. which is a non-for-profit association of independent
medical examination firms and practitioners across the State.

Rural Area Flexibility Analysis

1. Types and estimated numbers of rural areas:

This rule applies to al claimants, carriers, employers, self-insured
employers, independent medical examiners and entities deriving income
from independent medical examinations, in all areas of the state.
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2. Reporting, recordkeeping and other compliance requirements:

Regulated partiesin all areas of the state, including rural areas, will be
required to file reports of independent medical examinations within ten
business days, rather than ten calendar days, in order that such reports may
be admissible as evidence in a workers' compensation proceeding. The
new requirement is solely the manner in which the time period to file
reports of independent medical examinationsis calculated.

3. Costs:

This proposal will not impose any compliance costs on rural areas. The
rule solely changes the manner in which a time period is calculated and
only requires the use of a calendar.

4. Minimizing adverse impact:

This proposed rule is designed to minimize adverse impact for small
businesses and local government that already exist in the current regula-
tions. This rule provides only a benefit to small businesses and local
governments.

5. Rural area participation:

The Board received input from anumber of entities who derive income
from independent medical examinations, some providers of independent
medical examinations and the Medical Legal Consultants Association, Inc.
which is a non-for-profit association of independent medical examination
firms and practitioners across the State.

Job Impact Statement

The proposed regulation will not have an adverse impact on jobs. The
regulation merely modifies the manner in which the time period to file a
written report of an independent medical examination isfiled and clarifies
the meaning of the word “filed”. These regulations ultimately benefit the
participants to the workers' compensation system by providing afair time
period in which to file areport.
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