RULE MAKINC(S
ACTIVITIES

Each rulemaking isidentified by an 1.D. No., which consists
of 13 characters. For example, the 1.D. No. AAM-01-96-
00001-E indicates the following:

AAM -the abbreviation to identify the adopting agency

01 -the Sate Register issue number

96 -the year

00001 -the Department of State number, assigned upon re-
ceipt of notice

E -Emergency Rule Making—permanent action not
intended (This character could also be: A for Adop-
tion; P for Proposed Rule Making; RP for Revised
Rule Making; EP for a combined Emergency and
Proposed Rule Making; or EA for an Emergency
Rule Making that is permanent and does not expire
90 days after filing.)

Italics contained in text denote new material. Brackets indi-
cate material to be deleted.

Department of Audit and
Control

NOTICE OF ADOPTION

Filing of Abandoned Property Reports
I.D. No. AAC-46-06-00008-A

Filing No. 43

Filing date: Jan. 10, 2007

Effectivedate: Jan. 31, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of section 123.1 and repeal of sections 123.2
and 123.6 of Title2 NYCRR.

Statutory authority: Abandoned Property Law, section 1414

Subject: Filing of abandoned property records.

Purpose: To repeal the use of magnetic cartridges for reporting purposes.
Text or summary was published in the notice of proposed rule making,
I.D. No. AAC-46-06-00008-P, Issue of November 15, 2006.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be
obtained from: Wendy H. Reeder, Office of the State Comptroller, 110
State St., 14th Fl., Albany, NY 12236, (518) 474-5714, e-mail:
wreeder @osc.state.ny.us

Assessment of Public Comment

The agency received no public comment.

Department of Civil Service

NOTICE OF ADOPTION

Jurisdictional Classification

I.D. No. CVS-46-06-00003-A
Filing No. 46

Filing date: Jan. 10, 2007
Effectivedate: Jan. 31, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Appendix(es) 2 of Title4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)
Subject: Jurisdictional classification.

Purpose: To delete a position from the non-competitive class in the
Executive Department.

Text was published in the notice of proposed rule making, 1.D. No.
CV S-46-06-00003-P, Issue of November 15, 2006.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Stella Chen Harding, Department of
Civil Service, State Campus, Albany, NY 12239, (518) 457-6205, e-mail:
stella.harding@cs.state.ny.us

Assessment of Public Comment
The agency received no public comment.

NOTICE OF ADOPTION

Jurisdictional Classification
I.D. No. CVS-46-06-00004-A
Filing No. 45

Filing date: Jan. 10, 2007
Effectivedate: Jan. 31, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Appendix(es) 2 of Title4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)

Subject: Jurisdictiona classification.

Purpose: To classify positions in the non-competitive class in the Execu-
tive Department.

Text was published in the notice of proposed rule making, 1.D. No.
CV S-46-06-00004-P, Issue of November 15, 2006.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Stella Chen Harding, Department of
Civil Service, State Campus, Albany, NY 12239, (518) 457-6205, e-mail:
stella.harding@cs.state.ny.us

Assessment of Public Comment

The agency received no public comment.
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NOTICE OF ADOPTION

Jurisdictional Classification
1.D. No. CVS-46-06-00005-A
Filing No. 44

Filing date: Jan. 10, 2007
Effectivedate: Jan. 31, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Appendix(es) 2 of Title4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)

Subject: Jurisdictional classification.

Purpose: To classify positions in the non-competitive class in the Execu-
tive Department.

Text was published in the notice of proposed rule making, 1.D. No.
CV S-46-06-00005-P, Issue of November 15, 2006.

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: Stella Chen Harding, Department of
Civil Service, State Campus, Albany, NY 12239, (518) 457-6205, e-mail:
stellaharding@cs.state.ny.us

Assessment of Public Comment

The agency received no public comment.

NOTICE OF ADOPTION

Jurisdictional Classification
1.D. No. CVS-46-06-00006-A
Filing No. 47

Filing date: Jan. 10, 2007
Effectivedate: Jan. 31, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of Appendix(es) 2 of Title4 NYCRR.
Statutory authority: Civil Service Law, section 6(1)

Subject: Jurisdictional classification.

Purpose: To classify aposition in the non-competitive classin the Execu-
tive Department.

Text was published in the notice of proposed rule making, 1.D. No.
CV S-46-06-00006-P, Issue of November 15, 2006

Final rule compared with proposed rule: No changes.

Text of rule may be obtained from: StellaChen Harding, Department of
Civil Service, State Campus, Albany, NY 12239, (518) 457-6205, e-mail:
stellaharding@cs.state.ny.us

Assessment of Public Comment

The agency received no public comment.

Department of Economic
Development

EMERGENCY
RULE MAKING

Empire State Film Production Tax Credit Program
1.D. No. EDV-05-07-00008-E

Filing No. 49

Filing date: Jan. 11, 2007

Effectivedate: Jan. 11, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Addition of Part 170 to Title 5 NYCRR.

Statutory authority: L. 2004, ch. 60

Finding of necessity for emergency rule: Preservation of general wel-
fare.
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Specific reasons underlying the finding of necessity: As a matter of
public policy, the Legislature has determined that a tax credit to eligible
qualified film production companies would provide incentive for films to
be produced in New York State and thereby help stimulate the State’'s
economy. The rule is necessary because section 7(c) of the chapter 60 of
the Laws of 2004 mandate the department to promulgate regulations for
the program to establish procedures for the alocation of tax credits and
describing the application process, the due dates for the applications, the
standards used to evaluate the applications and any other provisions
deemed necessary and appropriate by October 31, 2004. Such legislation
provides that, notwithstanding any other provisions to the contrary in the
State Administrative Procedure Act, the rules and regulations may be
adopted on an emergency basis.

Subject: Empire State Film Production Tax Credit Program.

Purpose: To promulgate regulations for the program to establish proce-
dures for the allocation of tax credits and describe the application process,
the due dates for the applications, the standards used to evaluate the
applications and any other provisions deemed necessary and appropriate.
In addition, the proposed regulations clarify necessary definitions pertinent
to the program.

Substance of emergency rule: The empire state film production tax
credit program generally provides film production companies with a tax
credit equal to ten percent of qualified production costs incurred within
New Y ork State. Under the program an applicant may be eligible for afull
benefit or partial benefit. If an applicant has 75% or more of their total
production costs occur at aqualified New Y ork facility and the production
spends at least $3 million during production, then the production qualifies
for the full benefit which is a 10% tax credit on all qualified production
expenditures. If 75% or more of total production costs occur at a qualified
New York facility but the production spends less than $3 million at the
qualified facility, it must then shoot 75% or more of its location days in
New Y ork to qualify for the full 20% tax credit.

If 75% or more of a production total facility expenditures occur at a
qualified facility but the production spends less than $3 million and less
than 75% of its total location shooting days are in New York, then the
production qualifiesfor the 10% tax credit for expenditures at the qualified
facility only.

Thisruleimplements Chapter 60 of the Laws of 2004. Part 170 of Title
5NYCRR is hereby created and is summarized as follows:

First, the rule makes clear that the Governor's Office for Motion
Picture and Television development shall administer the empire state film
production tax credit program. This proposed rule does not govern the
New York City film production tax credit program — eligibility in either
the state or city program does not guarantee eligibility or receipt of a credit
in the other.

Second, €eligibility in the program is established through the definition
of authorized applicant. In order to be eligible to apply for the program, a
business must be a qualified film production company or sole proprietor
thereof that is scheduled to begin principal photography on aqualified film
within 180 days after submitting its initial application to the Office and it
must intend to shoot a portion of that photography on a stage at aqualified
film production facility on a set or sets.

Third, a two part application process is created. An authorized appli-
cant must complete aninitial application, adocument created by the Office
which asks the applicant to project/estimate various expenditures at quali-
fied film production facilities and shooting days in and outside of New
Y ork. The applicant must also meet with the Office to discuss the details of
the application. The Office then reviews the initia application based on
criteria set out in the proposed rule, including, the completeness of the
application, whether or not it is premature (i.e., incapable of photography
starting within 180 days of the date of the application), and whether or not
it meets the statutory requirements for qualification, including whether its
projected qualified productions costs equa or exceed 75% of its total
productions costs.

If the initial application is approved, the applicant (now referred to as
an approved applicant) receives a certificate of conditional eligibility. This
certificate assures the applicant that, pending successful completion of a
final application, they arein line (though not guaranteed) to receive a tax
credit. The certificate also contains the applicants' priority number, a
number used by the Office to place the applicant in line for alocation of
the tax credit purposes. Priority number is based on the applicant’s effec-
tive date. Effective date is defined in the rule to mean the date the certifica-
tion of conditional eligibility becomes effective. It is derived from the date
the initial application is received by the Office. In the event an applicant
does not begin principal and ongoing photography within 180 days of the
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submission of their initial application, effective date may be recal culated to
correspond to the date one hundred eighty days prior to the date the
approved applicant submits a notification of commencement of principal
and ongoing photography to the Office. If the application is disapproved,
the applicant receives notice of its rejection from the program and may
reapply at alater date.

Fourth, the rule requires the approved applicant notify the Office on the
date principal and ongoing photography begins on their production and
supply asign-off budget at this point. This additional budget data helps the
Office get a better sense of the production expenses the applicant has and
ultimately helps the Office estimate the potential credit the applicant may
later be entitled to.

Fifth, within 60 days after the completion of production of their quali-
fied film, the approved applicant must submit a fina application to the
Office. The final application is similar to the initial application, though it
now contains actual expenditure data as opposed to expenditure projec-
tions. The Office then considers certain criteriain its review to determine
whether the final application should be approved. Much like the criteria
used for theinitial application, thisincludes analysis of whether the appli-
cation is complete, whether applicant actually shot principal photography
on stage at a qualified film production facility on a set or sets, whether a
qualified film was completed, and whether the actual qualified production
costs equal or exceed 75% of the actual production costs on the film, etc.
The proposed rule alows the Office to request additional documentation,
including receipts of qualified productions costs, to help the Office deter-
mineif the applicant meetsthe criteria. At this point, the applicant is either
approved and issued a certificate of tax credit (stating the amount of tax
credit they will be receiving) or provided a notice of disapproval.

Sixth, the proposed rule addresses the issue of the alocation of the
empire state film production tax credits. The allocation ismadein the order
of priority based on the applicant’s effective date. If an approved appli-
cant’s tax credit exceeds the amount of credits allowed in a given year,
their credit will be alocated on a priority basis in the immediately suc-
ceeding calendar year. Also, the proposed rule makes explicit the fact that
allocation and receipt of the tax credit are subject to availability of state
funds for the program.

Seventh, the proposed rule requires applicants to maintain records of
qualified production costs used to calculate their potential or actual benefit
under the program for a period of 3 years. Such records may be requested
by the Office upon reasonable notice.

Finally, the proposed rule creates an appeal process. Applicants who
have had their initial or final applications disapproved, or who have a
disagreement over the dollar amount of their tax credit have the right to
appeal.

This notice is intended to serve only as a notice of emergency adoption.
This agency does not intend to adopt the provisions of this emergency rule
as apermanent rule. The rule will expire April 10, 2007.

Text of emergency ruleand any required statements and analyses may
be obtained from: Thomas P. Regan, Department of Economic Develop-
ment, Counsel’s Office, 30 S. Pearl St., Albany, NY 12245, (518) 292-
5120, e-mail: tregan@empire.state.ny.us

Regulatory |mpact Statement

STATUTORY AUTHORITY:

Section (7)(c) of Part P of Chapter 60 of the Laws of 2004 requires the
Commissioner of Economic Development to promulgate rules and regula-
tions by October 31, 2004 to establish procedures for the allocation of the
empire state film production tax credit, including provisions describing the
application process, the due dates for such applications, the standards used
to evaluate the applications, and the documentation provided to taxpayers
to substantiate to the State Department of Taxation and Finance the amount
of the tax credit for the program itself. Such legislation provides that,
notwithstanding any other provisions to the contrary in the State Adminis-
trative Procedure Act, the rules and regulations may be adopted on an
emergency basis.

LEGISLATIVE OBJECTIVES:

The emergency rule is in accord with the public policy objectives the
L egislature sought to advance by creating atax credit program for the film
industry. This program is an attempt to create an incentive for filmindustry
to bring productions to New York State as opposed to other competitive
markets, such as Toronto. It is the public policy of the State to offer atax
credit that will help provide incentive for thefilm industry to bring produc-
tions to the State. The proposed rule helps to further such objectives by
establishing an application process for the program, clarifying portions of
the Program through the creation of various definitions and describing the
credit allocation processitself.

NEEDS AND BENEFITS:

The emergency ruleisrequired to be promulgated by October 31, 2004
(see section 7(c) of Chapter 60 of the Laws of 2004). It is necessary to
properly administer the tax credit program. The statute itself does not set
out the specifics of the program; rather, it deals primarily with its creation
and calculation of the actual tax credit. There are several administrative
benefits that would be derived from this emergency rule making. First, the
emergency rule establishes a clear and precise application process, com-
plete with due process as there is an opportunity for applicants to appea
from denials of applications or adisagreement regarding the actual amount
of the tax credit. Second, the emergency rule describes in detail the stan-
dards to be used to evaluate the initial and final applications created under
this program. Third, it describes the documentation that will be provided to
taxpayers to substantiate to the State Tax and Finance Department the
amount of the tax credits alocation. Findly, it clarifies some existing
definitions and creates several new definitionsin order to help facilitate an
effective and efficient administration of the program.

COSTS:

I. Costs to private regulated parties (the Business applicants): None.
The proposed regulation will not impose any additional costs to the film
industry.

I1. Coststo the regulating agency for the implementation and continued
administration of the rule: There could be additional costs to the Depart-
ment of Economic Development associated with the proposed rule making
as the Office may need an additional employee to help with the program’s
new created administrative process. Such costs are estimated to be $40,000
to $50,000 in annua salary for an employee’s with a background in
production accounting.

I11. Coststo the State government: The program shall not allocate more
than $25 million in any calendar year. The program sunsets on January 1,
2008 so the overall cost to the State is $100 million.

IV. Coststo local governments: None. The proposed regulation will not
impose any additional coststo local government.

LOCAL GOVERNMENT MANDATES:

None.

PAPERWORK:

The emergency rule creates an application process for eligible appli-
cants, including the creation of an initial and final application, certain tax
certificates and forms relating to film expenditures.

DUPLICATION:

The proposed rule will not duplicate or exceed any other existing
Federal or State statute or regulation.

ALTERNATIVES:

No aternatives were considered in regard to creating a new regulation
in response to the statutory requirement. The Department of Economic
Development, through its Governor’s Office for Motion Picture and Tele-
vision Development, did an extraordinary amount of outreach to various
interested parties before submitting this emergency rule. For example, the
Department met with seven representatives from episodic television, seven
representatives form the independent film industry and seven representa-
tivesfrom large studio filmsto seek industry input. In addition, the Depart-
ment met with three film industry accountants, five industry tax attorneys
and approximately seven studio representatives to solicit their comments.
Furthermore, the Department was in close contact with representatives
from the State Tax and Finance Department and the New Y ork City Office
for Motion Pictures to coordinate the details of the emergency rule.

FEDERAL STANDARDS:

Thereare no federal standardsin regard to the empire state film produc-
tion tax credit program; it is purely a state program that offers a state tax
credit to eligible applicants. Therefore, the proposed rule does not exceed
any Federal standard.

COMPLIANCE SCHEDULE:

The effected State agencies (Economic Development) and the business
applicants will be able to achieve compliance with the emergency regula-
tion as soon as it is implemented. In terms of compliance schedule, the
statute (Chapter 60 of the Laws of 2004) was signed into law on August 20,
2004. All film production expenditures that date back to this date will be
eigible for inclusion in the tax credit calculation. The statute gave the
Department until October 31, 2004 to promulgate regulations to imple-
ment the program. The program applies to taxable years beginning on or
after January 1, 2004 and expires on December 31, 2011.

Regulatory Flexibility Analysis

Participation in the empire state film production tax credit program is
entirely at the discretion of qualified film production companies. Neither
Chapter 60 of the Laws of 2004 nor the proposed regulations impose any
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obligation on any local government or business entity to participate in the
program. The proposed regulation does not impose any adverse economic
impact or their compliance requirements on small businesses or local
governments. In fact, the proposed regulation may have a positive eco-
nomic impact on small businesses due to the possibility that these busi-
nesses may enjoy a film production tax credit if they qualify for the
program’ s tax credit.

Because it is evident from the nature of the proposed rule that it will
have either no impact, or a positive impact, on small businesses and loca
government, no further affirmative steps were needed to ascertain that fact
and none were taken. Accordingly, a regulatory flexibility analysis for
small business and local government is not required and one has not been
prepared.

Rural Area Flexibility Analysis

This program is open to participation from all qualified film production
companies, which is defined by statute to include a corporation, partner-
ship or sole proprietorship making and controlling aqualified filmin New
Y ork. Thelocation of the companiesisirrelevant, so long as they meet the
necessary qualifications of the definition. This program may impose re-
sponsibility on statewide businesses that are quaified film production
companies, in that they must undertake an application process to receive
the empire state film production tax credit. However, the proposed regula-
tion will not have a substantial adverse economic impact on rural areas.
Accordingly, a rura flexibility analysis is not required and one has not
been prepared.

Job Impact Statement

The proposed regulation creates the application process for the empire
state film production tax credit program. As a tax credit program, it is
designed to positively impact the film industry doing business in New
York State and have a positive impact on job creation. The proposed
regulation will not have a substantial adverse impact on jobs and employ-
ment opportunities. Because it is evident from the nature of the proposed
rule making that it will have either no impact, or a positive impact, on job
and employment opportunities, no further affirmative steps were needed to
ascertain that fact and none were taken. Accordingly, a job impact state-
ment is not required and one has not been prepared.

Education Department

EMERGENCY
RULE MAKING

Behavioral Interventions

I.D. No. EDU-28-06-00005-E
Filing No. 53

Filing date: Jan. 16, 2007
Effective date: Jan. 16, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:
Action taken: Amendment of sections 19.5, 200.1, 200.4, 200.7 and
201.2 and addition of section 200.22 to Title 8 NYCRR.
Statutory authority: Education Law, sections 207 (not subdivided), 210
(not subdivided), 305(1), (2) and (20), 4401(2), 4402(1), 4403(3) and
4410(13)
Finding of necessity for emergency rule: Preservation of public health
and public safety.
Specific reasons underlying thefinding of necessity: The purpose of the
proposed rule is to establish standards for behavioral interventions, includ-
ing a prohibition on the use of aversive interventions; to provide for a
child-specific exception to the prohibition on the use of aversive interven-
tions; and to establish standards for programs using aversive interventions.
Until the adoption of emergency regulations, effective June 23, 2006,
neither New York State Education Law nor the Regulations of the Com-
missioner of Education prohibited the use of aversive interventions in
school programs serving New Y ork State students. Aversive interventions
have the potential to affect the health and safety of children, yet therewasa
lack of a clear policy and no standards on their use in school programs.
Through site visits, reports and complaintsfiled by parents, school districts
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and others, the Department identified concerns with preschool programs
serving children with disabilities that use aversive interventions such as
sprays to the face and noxious tastes placed on the child’ s lips, and an out-
of-state residential school serving more than 145 New Y ork State students
with disabilities that is using contingent food programs, mechanical re-
straints and electric shock interventions to modify students’ behaviors. A
recent site review of the out-of-state residential school identified signifi-
cant concerns for the potential impact on the health and safety of New
York’s students placed at this school. Regulations are needed to limit the
aversive interventions that inflict pain and discomfort to children and have
the potential to result in physical injury and/or emotional harm. In those
exceptional instances when a child displays such extreme self-injurious or
aggressive behaviors as to warrant aform of punishment to intervene with
the behavior, regulations are necessary to ensure that such interventions
are used in accordance with the highest standards of oversight and moni-
toring and in accordance with research-based practices.

The proposed rule was adopted as an emergency measure at the June
2006 meeting of the Board of Regents, effective June 23, 2006, upon a
finding by the Board of Regents that such action is necessary for the
preservation of the public health and safety in order to minimize the risk of
physical injury and/or emotional harm to students who are subject to
aversive interventions that inflict pain or discomfort, by immediately es-
tablishing standards for the use of such interventions that will ensure they
are used only when absolutely necessary and under conditions of minimal
intensity and duration to accomplish their purpose. A Notice of Emergency
Adoption and Proposed Rule Making was filed with the Department of
State on June 23, 2006 and was published in the State Register on July 12,
2006. Subsequent emergency adoptions were taken at the September 11-
12, 2006 and the October 23-24 Regents meetings to keep the rule continu-
oudly in effect until the effective date of the rul€’ s adoption on a permanent
basis.

The State Education Department received a substantial amount of
public comment on the proposed rule making in responseto its publication
in the State Register, and from the three public hearings concerning the
proposed rule that were conducted by the Department in August 2006. The
proposed amendment was subsequently revised in response to the com-
ments and a Notice of Revised Rule Making was published in the State
Register on November 15, 2006. The proposed amendment, as revised, is
being presented to the Board of Regents for adoption as apermanent rule at
their January 8-9, 2007 meeting, which isthe first scheduled meeting after
expiration of the 30-day public comment period for revised rules estab-
lished by the State Administrative Procedure Act (SAPA.)

However, pursuant to SAPA section 202(6)(b), the October 2006 emer-
gency adoption will expire on January 15, 2007, sixty (60) days after the
date of its filing with the Department of State. A fourth emergency action
is necessary for the preservation of the public health and safety to mini-
mize the risk of physical injury and/or emotional harm to students who are
subject to aversive interventionsthat inflict pain or discomfort, by immedi-
ately establishing revised standards for the use of such interventions, made
in response to public comment, that will ensure such interventions are used
only when absolutely necessary and under conditions of minimal intensity
and duration to accomplish their purpose, and to otherwise ensure that the
rule's standards providing for the use of such interventions remain contin-
uously in effect until the effective date of the rule’s adoption on a perma-
nent basis.

Subject: Behaviora interventions, including aversive interventions.
Purpose: To establish standards for behavioral interventions, including a
prohibition on the use of aversive interventions; provide for a child-
specific exception to the prohibition on the use of aversive interventions;
and establish standards for programs using aversive interventions.
Substance of emer gency rule: The Commissioner of Education proposes
to amend section 19.5 of the Rules of the Board of Regents and sections
200.1, 200.4, 200.7 and 201.2 of the Regulations of the Commissioner of
Education, and to add anew section 200.22 of the Commissioner’ s Regula-
tions, effective January 16, 2007, relating to standards for behavioral
interventions, including aversive interventions. The following is a sum-
mary of the substance of the proposed amendments.

Section 19.5(a)(1) of the Rules of the Board of Regents, as amended,
provides that no teacher, administrator, officer, employee or agent of a
school district in New York State (NYS), a board of cooperative educa-
tiona services (BOCES), a charter school, a State-operated and State-
supported school, an approved preschool program, an approved private
school, an approved out-of-State day or residential school, or aregistered
nonpublic nursery, kindergarten, elementary or secondary school in this
State, shall use corporal punishment against a pupil.
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Section 19.5(b) of the Rules of the Board of Regents, as amended,
establishes a prohibition on the use of aversive interventions, except as
provided by a child-specific exception pursuant to proposed section
200.22(e) of the Commissioner’s Regulations, and defines the term ‘aver-
sive intervention.’

Section 200.1(r) of the Commissioner’s Regulations, as amended, re-
vises the definition of functional behavioral assessment to cross reference
the requirements in section 200.22(a).

Sections 200.1(II) and (mmm) of the Commissioner’s Regulations, as
added, provide, respectively, definitions of the terms ‘aversive interven-
tion’ and ‘behavioral intervention plan.’

Section 200.4(d)(3)(i) of the Commissioner's Regulations, as
amended, provides that the CSE or CPSE shall, in developing a student’s
|EP, consider supports and strategies to address student behaviors that are
consistent with the requirements in section 200.22.

Section 200.7(a)(2)(i)(f) of the Commissioner’s Regulations, as added,
provides that conditional approval of private schoolsto serve students with
disabilities shall also be based on submission for approval of the school’s
procedures regarding behavioral interventions, including, if applicable,
procedures for the use of aversive interventions.

Section 200.7(a)(3)(iv) of the Commissioner’s Regulations, as
amended, provides that a school may be removed from the list of approved
schools five days after written notice by the commissioner indicating that
there is a clear and present danger to the health or safety of students
attending the school, and listing the dangerous conditions, including but
not limited to, evidence that an approved private school is using aversive
interventions to reduce or eliminate maladaptive behaviors of students
without a child-specific exception provided pursuant to section 200.22(e)
or that an approved private school is using aversive interventions in a
manner inconsistent with the standards as established in section 200.22(f).

Section 200.7(b)(8) of the Commissioner’s Regulations, as added, pro-
vides that except as provided in section 200.22(€), an approved private
school, a State-operated school or a State-supported school is prohibited
from using corporal punishment and aversive interventions to reduce or
eliminate maladaptive behaviors of students; and prohibits an approved
preschool program from using aversive interventions with preschool stu-
dents with disabilities without exception.

Section 200.7(c)(6) of the Commissioner’s Regulations, as added, re-
quires a private school that proposes to use or continue to use aversive
interventions in its program to submit its written policies and procedures
on behaviora interventions to the Department; provides that only those
programs with policies and procedures that are approved pursuant to
section 200.22(f)(8) on or before June 30, 2007 shall be authorized to use
such interventions with NY S students; and provides that failure to comply
with the provisions of this paragraph may result in revocation of approval
to accept new admissions of NY S students or termination of private school
approval pursuant to section 200.7(a)(3).

Section 200.22 of the Commissioner’s Regulations, as added, estab-
lishes program standards for behavioral interventions. This section further
provides that for an education program operated pursuant to section 112 of
the Education Law and Part 116 of the Regulations of the Commissioner of
Education, if a provision of section 200.22 relating to use of time out
rooms, emergency use of physical restraints, or aversive interventions
conflicts with the rules of the respective State agency operating such
program, the rules of such State agency shall prevail and the conflicting
provision of section 200.22 shall not apply.

Section 200.22(a) establishes requirements for the conduct of a func-
tional behavioral assessment to assess student behaviors.

Section 200.22(b) establishes requirements for behavioral interven-
tions for students with disabilities.

Section 200.22(c) establishes requirements regarding the use of time
out rooms.

Section 200.22(d) establishes requirements for the use of emergency
interventions, including requirements to document the emergency inter-
vention and notify the student’s parent.

Section 200.22(e) establishes the process for a child-specific exception
to the Regents prohibition on the use of aversive interventions. A child-
specific exception may be granted for a school -age student, in accordance
with the procedures outlined in the subdivision, only during the 2006-
2007, 2007-2008 and 2008-2009 school years; provided that a student
whose individualized education program (IEP) includes the use of aversive
interventions as of June 30, 2009 may be granted a child-specific exception
in each subsequent school year, unless the IEP is revised to no longer
include such exception. No child-specific exception shall be granted for a
preschool student. This subdivision aso providestimelines and procedures

for an independent panel of experts appointed by the commissioner or
commissioner’ s designee to make arecommendation to the CSE and to the
Commissioner as to whether a child-specific exception is warranted.

Section 200.22(f)(1) sets forth applicability provisions for the require-
ments set forth in the subdivision.

Section 200.22(f)(2) establishes general requirements for programs
that employ the use of aversive interventions.

Section 200.22(f)(3) requires each school that uses aversive interven-
tions to establish a Human Rights Committee to monitor the school’s
behavior intervention program to ensure the protection of legal and human
rights of individuals.

Section 200.22(f)(4) establishes supervision and training requirements
for persons who use aversive interventions.

Section 200.22(f)(5) statesthat aversive interventions shall be provided
only with the informed written consent of the parent and no parent shall be
required by the program to remove the student from the program if he or
she refuses consent for an aversive interventions.

Section 200.22(f)(6) requires the program to conduct quality assurance
reviews of its use of aversive interventions, including a review of al
incident reports relating to such interventions.

Section 200.22(f)(7) provides for ongoing monitoring of student pro-
gress in programs using aversive interventions, and requires a school
district that places a student in such a program to: oversee the student’s
education and behavior program, including review of written progress
monitoring and incident reports; conduct observations of, and, as appropri-
ate, interviews with the student at least once every six months; regularly
communicate with the student’s parent; and convene a CSE meeting at
least every six months to review the student’s educational program and
placement.

Section 200.22(f)(8) requires each school that proposes to use aversive
interventions pursuant to the child-specific exception in 200.22(€) to sub-
mit its policies and procedures consistent with the standards in this section
to the Department for approval prior to the use of aversive interventions;
and only schoolswith policies and procedures approved by the Department
on or before June 30, 2007 shall be authorized to use such interventions.

Section 201.2(a) proposes to amend the definition of behavioral inter-
vention plan to add that the strategies must include positive behavioral
supports and services to address the behavior.

This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt the provisions of this emergency rule as a
permanent rule, having previously published a notice of emergency/pro-
posed rule making, I.D. No. EDU-28-06-00005-EP, Issue of July 12, 2006.
The emergency rule will expire March 16, 2007.

Text of emergency ruleand any required statements and analyses may
be obtained from: Anne Marie Koschnick, Legal Assistant, Office of
Counsel, Education Department, State Education Bldg., Rm. 148, Albany,
NY 12234, (518) 473-8296, e-mail: legal @mail.nysed.gov

Regulatory Impact Statement

STATUTORY AUTHORITY:

Education Law section 207 empowers the Regents and Commissioner
of Education to adopt rules and regulations to carry out State education
laws and functions and duties conferred on the Education Department by
law.

Section 210 authorizes the Regents to register institutions in terms of
New York standards.

Section 305(1) and (2) provide the Commissioner, as chief executive
officer of the State education system, with general supervision over
schools and institutions subject to the provisions of education law, and
responsibility for executing Regents policies. Section 305(20) authorizes
the Commissioner with such powers and duties charged by the Regents.

Section 4401 authorizes the Commissioner to approve private day and
residential programs to serve students with disabilities.

Section 4402 establishes school district duties for education of students
with disabilities.

Section 4403 outlines Department and school district responsibilities
concerning education programs and services to students with disabilities.
Section 4403(3) authorizes the Department to adopt rules and regulations
as the Commissioner deems in their best interests.

Section 4410 outlines education services and programs for preschool
children with disabilities. Section 4410(13) authorizes the Commissioner
to adopt regulations.

LEGISLATIVE OBJECTIVES:

The rule carries out the above objectives to ensure that students with
disabilities are provided a free appropriate public education, including
behavioral assessments and interventions consistent with federal law.
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NEEDS AND BENEFITS:

The rule is necessary to establish standards for behavioral interven-
tions, including a prohibition on use of aversive interventions (Als); to
provide for a child specific exception; and to establish standards for pro-
grams using ABIs. The rule ensures that ABIs are used only when neces-
sary; in accordance with research-based practices; under conditions of
minimal intensity and duration to accomplish their purpose; and in accor-
dance with the highest standards of oversight and monitoring.

Theruleis, in part, based on the following studies.

“On the Status of Knowledge for Using Punishment: Implications for
Treating Behavior Disorders,” Dorothea C. Lerman and Christina M.
Vorndran, Louisiana State University and the Louisiana Center for Excel-
lence in Autism (Journal of Applied Behavior Analysis, 2002, 35, 431-
464). This report, highlighting research findings relating to use of punish-
ment to treat problem behaviors, was considered in developing standards
for ABIs, including that ABIs be combined with reinforcement proce-
dures; include procedures for generalization and maintenance of behaviors
and for fading ABI use; be limited to behaviors of greatest concern; apply
the lowest intensity and duration; employ strategies that increase the effec-
tiveness of mild levels of ABIs; and use alternative procedures other than
increasing an ABI’ s magnitude when an aversive fails to suppress a behav-
ior over time. The report discussed ethical and practical issues surrounding
use of punishers to change behaviors and side effects of punishment
including collateral effects asemotional reactions, and increasesin aggres-
sive and/or escape behaviors. The criteria to be used by the independent
panel is based, in part, upon information in this study that ABIs may be
indicated when the variables maintaining a problem behavior cannot be
identified; when problem behavior must be suppressed rapidly to prevent
serious physical harm; or when other interventions have not reduced self-
injurious behavior to clinically acceptable levels without use of punish-
ment-based interventions.

“Establishing and Maintaining Treatment Effects with Less Intrusive
Consequences Viaa Paring Procedure’, ChristinaM. Vorndran and Doro-
thea C. Lerman, Louisiana State University (Journal of Applied Behavior
Analysis, 2006, 39, 35-48) discussed the need to design interventions using
punishment to be the least intrusive possible and to include strategies to
improve an ABI’s effectiveness and acceptability. This study was consid-
ered in proposing standards that ABIs be implemented consistent with
peer-reviewed research based practices; include individualized procedures
for the generalization and maintenance of behaviors and for the fading of
ABI use; and employ strategies to increase the effectiveness of mild levels
of ABls.

“Contingent Electric Shock (SIBIS) and a Conditioned Punisher Elimi-
nate Severe Head Banging in a Preschool Child”, Sarah-Jeanne Salvy,
James A. Mulick, Eric Butter, Rita Kahng Bartlett and Thomas R. Lin-
scheid, (Behavioral Interventions, 2004, 19:59-72), published online in
Wiley InterScience (www.interscience.wiley.com ), which discussed strat-
egiesthat increase the effectiveness of mild levels of ABIs, was considered
in establishing standards for ABI use.

“School-wide Positive Behavior Support Implementer’s Blueprint and
Self-Assessment” (Center on Positive Behavioral Interventions and Sup-
ports, University of Oregon, 2004), which discussed research findings
relating to negative side effects associated with the exclusive use of pun-
ishing environments and consequences, and “Why Must Behavior Inter-
vention Plans Be Based on Functional Assessments?’, G. Roy Mayer,
Cadlifornia State University, Los Angeles, 1997 (published online at
www.cal statela.edu/academic/adm_coun/docs/501/funcart.html) were
considered in proposing standards for assessing and addressing collateral
effects of the use of punishment. These studiesidentified that punishment-
based interventions can lead to students engaging in aggressive and/or
escape behaviors and foster development of negative attitudes toward self
and school programs. Mayer's article also identified that when reinforce-
ment approaches are used to reduce behavior that match the function or
reasons for the behavior, they are “just as effective as punishment ap-
proaches when used on self-injurious behavior of individual s with disabili-
ties.” Mayer's finding was considered in proposing the requirement that
ABIs be combined with reinforcement procedures, as individually deter-
mined based on an assessment of the student’ s reinforcement preferences.

“Physical Restraint in School”, Joseph B. Ryan and Reece L. Peterson,
University of Nebraska-Lincoln, 2005, which discusses research, court and
Office of Civil Rights rulings on individua rights of students, restraint
procedures and professional training for emergency interventions, includ-
ing the use of physical restraint in educational settings, was considered in
proposing policy and standards for emergency physical restraint interven-
tions.

6

“Functional Behavioral Assessment: Policy Development in Light of
Emerging Research and Practice”, W. David Tilly, Joseph Kovaleski, Glen
Dunlap, Timothy Knoster, Linda Bambara, Donald Kincaid, (March 24,
1998), developed at request of National Association of State Directors of
Special Education (NASDSE) and “A Practical Guide to Functional Be-
havioral Assessment” Margaret E. Shippen, Robert G. Simpson and
Steven A Crites, (Teaching Exceptional Children, Vol. 35, No.5, pp.36-44,
2003, Council for Exceptional Children) were considered in the devel op-
ment of standards for functional behavioral assessments (FBAS) and be-
havioral intervention plans (BIPS).

COSTS:

a Costs to State government: See costs to the State Education Depart-
ment.

b. Coststo local governments: None.

c. Costs to regulated parties: School districts may incur minimal costs
to duplicate materials to submit an application for a child-specific excep-
tion and for required observations (estimated at $200 per student) and CSE
meetings at |east every six months for studentsreceiving aversiveinterven-
tions (estimated at $1,000 per student). Currently, it is estimated that less
than 30 school districtsin New Y ork State have students placed in schools
using aversiveinterventions and most of these have only one student where
such a recommendation currently appears on the student’s IEP. Schools
using aversive interventions may also incur additional administrative costs
estimated at less than $8,000 annually for implementing the proposed
standards, including staff training and convening Human Rights Commit-
tee meetings at least quarterly (e.g. administrative oversight, duplication
and meeting costs estimated at $6,000 per year).

d. Costs to the State Education Department of implementation and
continuing compliance: The cost of funding a three-member independent
panel of experts to provide a recommendation regarding the need for a
child-specific exception is estimated at approximately $230,000 for the
first year. This calculation was based on approximately 100 requests for
child-specific exceptions, at an estimated cost of $2,300 for each student.
Additional costs for State administration and oversight of the child-spe-
cific exception, including duplication of materials for the panel are esti-
mated at $10,000 annually. The annua costs of the review panel are
expected to be less in subsequent years and after July 1, 2009 should
diminish significantly. These costs may be offset if the CSE determines
that a student no longer requires aversive interventions since the cost for
one student currently placed in an out-of-state residential school for aver-
sive interventions ranges from $281,180 to $329,970 per year.

LOCAL GOVERNMENT MANDATES:

Section 19.5(a) prohibits use of corporal punishment in school districts,
BOCES, charter schools, State-operated or State supported schools, ap-
proved preschool programs, approved private schools, approved out-of-
State day or residential schools, or in registered nonpublic nursery, kinder-
garten, elementary or secondary schoolsin the State.

Section 19.5(b) prohibits use of aversive interventions except pursuant
to a child-specific exception pursuant to section 200.22(€) and (f).

Section 200.1(r) of the Commissioner’s Regulations, as amended, re-
vises the definition of FBA to cross reference the requirements in section
200.22(a).

Section 200.4(d)(3)(i) requiresa CSE, in developing astudent’ s |EP, to
consider supports and strategies, including positive behavioral interven-
tions, to address student behaviors that are consistent with program stan-
dardsin section 200.22.

A CSE/CPSE shall conduct a FBA in accordance with section
200.22(a) and develop and implement a BIP in accordance with 200.22(b).

Each school, which uses a time out room as part of its behavior
management approach, is subject to section 200.22(c) requirements.

Section 200.22(d) establishes requirements regarding emergency inter-
ventions. Section 200.22(e) provides that a child-specific exception to the
prohibition of the use of aversive interventions may be granted for school-
age students only during the 2006-2007, 2007-2008 and 2009-2010 school
years; provided that a student whose | EP includes use of aversiveinterven-
tions as of June 30, 2009 may be granted such exception in each subse-
quent school year, unless the IEP is revised to no longer include such
exception. No child-specific exception shall be granted for a preschool
student. Whenever a CSE is considering whether a child-specific excep-
tion is warranted, the school district shall submit an application to the
Commissioner for referral to an independent panel of experts. The CSE
shall, based on its consideration of the recommendation of the panel,
determine whether the student’s |EP shall include a child-specific excep-
tion. The school district shall notify the Commissioner when such exemp-
tion has been included in the student’ s IEP. An |EP providing such exemp-
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tion shall identify the specific targeted behaviors, aversive interventions to
be used, and aversive conditioning devices where the aversive interven-
tions include use of such devices.

Public schools, BOCES, charter schools, approved private schools,
State-operated or State-supported schools in NY S and approved out-of-
State day or residential schools are subject to section 200.22(f) program
standards for use of aversive interventions. Each school using aversive
interventions shall establish a Human Rights Committee pursuant to sec-
tion 200.22(f)(3) to monitor the program. Persons using aversive interven-
tions shall be supervised and trained pursuant to section 200.22(f)(4).
Pursuant to section 200.22(f)(5), aversive interventions shall be provided
only with the parent’s informed written consent and no parent shall be
required by the program to remove the student from the program if the
parent refuses consent. Use of aversive interventions is subject to quality
assurance reviews pursuant to section 200.22(f)(6) and the program shall
provide for ongoing monitoring of student progress pursuant to section
200.22(f)(7), including quarterly written progress reports. A school district
placing a student in such program shall ensure the student’s |EP and BIP
are being implemented. The CSE shall convene at least every six monthsto
review the student’ s educational program and placement, including review
of written progress monitoring and incident reports, at least annual obser-
vations of, and, as appropriate, interviews with the student and regular
communication with the parent. Each school proposing to use aversive
interventions pursuant to a child-specific exception shall submit its poli-
cies and procedures consi stent with section 200.22(f) to the Department for
approval prior to use.

Section 201.2(a) proposes to amend the definition of BIPto add that the
strategies must include positive behavioral supports and services to ad-
dress the behavior.

PAPERWORK:

CSEs must compile and submit student record information and school
districts must submit an application for the child-specific exception. Cur-
rently there are approximately 23 school districtsthat have students recom-
mended for aversive interventions.

DUPLICATION:

The rule will not duplicate, overlap or conflict with any other State or
federal statute or regulation.

ALTERNATIVES:

The Department considered other states' experiences with statutes and/
or regulations prohibiting ABIsin school programs, including definitions,
child-specific exceptions and standards; conducted a review of the re-
search literature; and sought expertise of individuals with credentials in
behavioral psychology. The Department considered a full prohibition on
the use of ABIs, but determined there may be exceptional circumstancesin
which a student may be displaying behaviors that threaten the health or
safety of the student for which ABIs may be warranted.

FEDERAL STANDARDS:

The rule does not exceed any minimum federal standards.

COMPLIANCE SCHEDULE:

It is anticipated regulated parties will be able to achieve compliance
with the rule by its effective date.

Regulatory Flexibility Analysis

SMALL BUSINESSES:

The proposed rule is necessary to establish standards for behaviora
interventions, including a prohibition on the use of aversive interventions
for students with disabilities; to provide for a child specific exception to
the prohibition on the use of aversive interventions; and to establish stan-
dards for programs using aversive interventions and do not impose any
adverse economic impact, reporting, recordkeeping or any other compli-
ance requirements on small businesses. Because it is evident from the
nature of the rule that it does not affect small businesses, no affirmative
steps are needed to ascertain that fact and none were taken. Accordingly, a
regulatory flexibility analysis is not required and one has not been pre-
pared.

LOCAL GOVERNMENTS:

The proposed rule applies to al public school districts, boards of
cooperative educational services (BOCES) and charter schools in this
State. Currently, there are approximately 23 school districts that have
students recommended for aversive interventions.

COMPLIANCE REQUIREMENTS:

Section 19.5(a) prohibits use of corporal punishment in school districts,
BOCES, charter schools, State-operated or State supported schools, ap-
proved preschool programs, approved private schools, approved out-of-
State day or residential schools, or in registered nonpublic nursery, kinder-
garten, elementary or secondary schoolsin the State.

Section 19.5(b) prohibits use of aversive interventions except pursuant
to a child-specific exception pursuant to section 200.22(e) and (f).

Section 200.1(r) of the Commissioner’s Regulations, as amended, re-
vises the definition of FBA to cross reference the requirements in section
200.22(a).

Section 200.4(d)(3)(i) requiresa CSE, in developing astudent’ s EP, to
consider supports and strategies, including positive behavioral interven-
tions, to address student behaviors that are consistent with program stan-
dardsin section 200.22.

A CSE/CPSE shall conduct a FBA in accordance with section
200.22(a) and develop and implement a BIP in accordance with 200.22(b).

Each school, which uses a time out room as part of its behavior
management approach, is subject to section 200.22(c) requirements.

Section 200.22(d) establishes requirements regarding emergency inter-
ventions.

Section 200.22(e) provides that a child-specific exception to the prohi-
bition of the use of aversive interventions may be granted for school-age
students only during the 2006-2007, 2007-2008 and 2009-2010 school
years; provided that a student whose | EP includes use of aversiveinterven-
tions as of June 30, 2009 may be granted such exception in each subse-
quent school year, unless the IEP is revised to no longer include such
exception. No child-specific exception shall be granted for a preschool
student. Whenever a CSE is considering whether a child-specific excep-
tion is warranted, the school district shall submit an application to the
Commissioner for referral to an independent panel of experts. The CSE
shall, based on its consideration of the recommendation of the panel,
determine whether the student’s |EP shall include a child-specific excep-
tion. The school district shall notify the Commissioner when such exemp-
tion has been included in the student’ s IEP. An |EP providing such exemp-
tion shall identify the specific targeted behaviors, aversive interventions to
be used, and aversive conditioning devices where the aversive interven-
tions include use of such devices.

Public schools, BOCES, charter schools, approved private schools,
State-operated or State-supported schools in NYS and approved out-of-
State day or residential schools are subject to section 200.22(f) program
standards for use of aversive interventions. Each school using aversive
interventions shall establish a Human Rights Committee pursuant to sec-
tion 200.22(f)(3) to monitor the program. Persons using aversive interven-
tions shall be supervised and trained pursuant to section 200.22(f)(4).
Pursuant to section 200.22(f)(5), aversive interventions shall be provided
only with the parent’s informed written consent and no parent shall be
required by the program to remove the student from the program if the
parent refuses consent. Use of aversive interventions is subject to quality
assurance reviews pursuant to section 200.22(f)(6) and the program shall
provide for ongoing monitoring of student progress pursuant to section
200.22(f)(7), including quarterly written progress reports. A school district
placing a student in such program shall ensure the student’s |EP and BIP
are being implemented. The CSE shall convene at least every six monthsto
review the student’ s educational program and placement, including review
of written progress monitoring and incident reports, at least annual obser-
vations of, and, as appropriate, interviews with the student and regular
communication with the parent. Each school proposing to use aversive
interventions pursuant to a child-specific exception shall submit its poli-
cies and procedures consi stent with section 200.22(f) to the Department for
approval prior to use.

Section 201.2(a) proposesto amend the definition of BIP to add that the
strategies must include positive behavioral supports and services to ad-
dress the behavior.

PROFESSIONAL SERVICES:

The proposed amendment will not impose any additional professional
service reguirements on school districts, BOCES or charter schools.

COMPLIANCE COSTS:

School districts may incur minimal costs to duplicate materials to
submit an application for a child-specific exception and for required obser-
vations (estimated at a$200 per student) and Committee on Special Educa-
tion (CSE) meetings at least every six months for students receiving
aversive behavioral interventions (estimated at $1,000 per student). Cur-
rently, it is estimated that less than 30 school districtsin New York State
have students placed in schools using aversive interventions and most of
these have only one student where such a recommendation currently ap-
pears on the student’s individualized education program (IEP). Schools
using aversive interventions may aso incur additional administrative costs
estimated at |ess than $8,000 annually for implementing standards, includ-
ing staff training (estimated at $2,000 annually) and costs associated with
convening Human Rights Committee meetings at least quarterly (e.g.,
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administrative oversight, duplication and meeting costs estimated at
$6,000 per year).

ECONOMIC AND TECHNICAL FEASIBILITY:

The proposed rule does not impose any new technological require-
ments. Economic feasibility is addressed above under compliance costs.

MINIMIZING ADVERSE IMPACT:

The proposed rule is necessary to implement Regents policy to estab-
lish standards for behavioral interventions, including a prohibition on the
use of aversive interventions; to provide for a child specific exception to
the prohibition on the use of aversive interventions; and to establish stan-
dards for programs using aversive interventions. In developing the pro-
posed amendment, the Department considered other states' experiences
with statutes and/or regulations prohibiting aversive interventions in
school programs, including definitions, child-specific exceptions and stan-
dards; conducted areview of the research literature; and sought the profes-
sional expertise of individuals with credentials in behavioral psychology.
The Department considered a full prohibition on the use of aversive inter-
ventions, but determined that there may be exceptional circumstances in
which a student may be displaying behaviors that threaten the health or
safety of the student for which aversive interventions may be warranted.
The proposed rule will ensure that aversive interventions are used only
when necessary; in accordance with research-based practices and the high-
est standards of oversight and monitoring; under conditions of minimal
intensity and duration to accomplish their purpose; and consistent with the
requirements of the Individuals with Disabilities Education Act (IDEA).

LOCAL GOVERNMENT PARTICIPATION:

Copies of the proposed rule will be provided to District Superintend-
ents with the request that they distribute it to school districts within their
supervisory districts for review and comment. In addition, the State Educa-
tion Department will schedule public hearings on the proposed amend-
ments.

Rural Area Flexibility Analysis

TYPES AND ESTIMATED NUMBERS OF RURAL AREAS:

The rule will apply to al public school districts, boards of cooperative
educational services (BOCES), charter schools, State-operated and State-
supported schools, approved preschool programs, approved private
schools, approved out-of-state day or residential schools, and registered
nonpublic nursery, kindergarten, elementary or secondary schools in this
State, including those in the 44 rural counties with less than 200,000
inhabitants and the 71 towns in urban counties with population density of
150 per square milesor less.

REPORTING, RECORDKEEPING AND OTHER COMPLIANCE
REQUIREMENTS AND PROFESSIONAL SERVICES:

Section 19.5(a) prohibits use of corporal punishment in school districts,
BOCES, charter schools, State-operated or State supported schools, ap-
proved preschool programs, approved private schools, approved out-of-
State day or residential schools, or in registered nonpublic nursery, kinder-
garten, elementary or secondary schoolsin the State.

Section 19.5(b) prohibits use of aversive interventions except pursuant
to a child-specific exception pursuant to section 200.22(€) and (f).

Section 200.1(r) of the Commissioner’s Regulations, as amended, re-
vises the definition of FBA to cross reference the requirements in section
200.22(a).

Section 200.4(d)(3)(i) requiresa CSE, in developing astudent’ s 1EP, to
consider supports and strategies, including positive behavioral interven-
tions, to address student behaviors that are consistent with program stan-
dardsin section 200.22.

A CSE/CPSE shall conduct a FBA in accordance with section
200.22(a) and develop and implement a BIP in accordance with 200.22(b).

Each school, which uses a time out room as part of its behavior
management approach, is subject to section 200.22(c) requirements.

Section 200.22(d) establishes requirements regarding emergency inter-
ventions.

Section 200.22(e) provides that a child-specific exception to the prohi-
bition of the use of aversive interventions may be granted for school-age
students only during the 2006-2007, 2007-2008 and 2009-2010 school
years; provided that a student whose | EP includes use of aversiveinterven-
tions as of June 30, 2009 may be granted such exception in each subse-
quent school year, unless the IEP is revised to no longer include such
exception. No child-specific exception shall be granted for a preschool
student. Whenever a CSE is considering whether a child-specific excep-
tion is warranted, the school district shall submit an application to the
Commissioner for referral to an independent panel of experts. The CSE
shall, based on its consideration of the recommendation of the panel,
determine whether the student’s |EP shall include a child-specific excep-
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tion. The school district shall notify the Commissioner when such exemp-
tion has been included in the student’ s IEP. An |EP providing such exemp-
tion shall identify the specific targeted behaviors, aversive interventions to
be used, and aversive conditioning devices where the aversive interven-
tions include use of such devices.

Public schools, BOCES, charter schools, approved private schools,
State-operated or State-supported schools in NY'S and approved out-of-
State day or residential schools are subject to section 200.22(f) program
standards for use of aversive interventions. Each school using aversive
interventions shall establish a Human Rights Committee pursuant to sec-
tion 200.22(f)(3) to monitor the program. Persons using aversive interven-
tions shall be supervised and trained pursuant to section 200.22(f)(4).
Pursuant to section 200.22(f)(5), aversive interventions shall be provided
only with the parent’s informed written consent and no parent shall be
required by the program to remove the student from the program if the
parent refuses consent. Use of aversive interventions is subject to quality
assurance reviews pursuant to section 200.22(f)(6) and the program shall
provide for ongoing monitoring of student progress pursuant to section
200.22(f)(7), including quarterly written progress reports. A school district
placing a student in such program shall ensure the student’s |EP and BIP
are being implemented. The CSE shall convene at least every six monthsto
review the student’ s educational program and placement, including review
of written progress monitoring and incident reports, at least annual obser-
vations of, and, as appropriate, interviews with the student and regular
communication with the parent. Each school proposing to use aversive
interventions pursuant to a child-specific exception shall submit its poli-
cies and procedures consistent with section 200.22(f) to the Department for
approval prior to use.

Section 201.2(a) proposes to amend the definition of BIP to add that the
strategies must include positive behavioral supports and services to ad-
dress the behavior.

The proposed amendment will not impose any additional professional
service requirements on school districts.

COSTS:

School districts may incur minimal costs to duplicate materials to
submit an application for a child-specific exception and for required obser-
vations (estimated at a$200 per student) and Committee on Special Educa-
tion (CSE) meetings at least every six months for students receiving
aversive interventions (estimated at $1,000 per student). Currently, it is
estimated that |essthan 30 school districtsin New Y ork State have students
placed in schools using aversive interventions and most of these have only
one student where such a recommendation currently appears on the stu-
dent’s individualized education program (IEP). Schools using aversive
interventions may also incur additional administrative costs estimated at
less than $8,000 annually for implementing standards, including staff
training (estimated at $2,000 annually) and costs associated with conven-
ing Human Rights Committee meetings at |east quarterly (e.g., administra-
tive oversight, duplication and meeting costs estimated at $6,000 per year).

MINIMIZING ADVERSE IMPACT:

The proposed rule is necessary to implement Regents policy to estab-
lish standards for behavioral interventions, including a prohibition on the
use of aversive interventions; to provide for a child specific exception to
the prohibition on the use of aversive interventions; and to establish stan-
dards for programs using aversive interventions. In developing the pro-
posed amendment, the Department considered other states' experiences
with statutes and/or regulations prohibiting aversive interventions in
school programs, including definitions, child-specific exceptions and stan-
dards; conducted areview of the research literature; and sought the profes-
sional expertise of individuals with credentials in behavioral psychology.
The Department considered a full prohibition on the use of aversive inter-
ventions, but determined that there may be exceptional circumstances in
which a student may be displaying behaviors that threaten the health or
safety of the student for which aversive interventions may be warranted.
The proposed rule will ensure that aversive interventions are used only
when necessary; in accordance with research-based practices and the high-
est standards of oversight and monitoring; under conditions of minimal
intensity and duration to accomplish their purpose; and consistent with the
requirements of the Individuals with Disabilities Education Act (IDEA).
The proposed amendments are necessary to ensure the health and safety of
students. Since these requirements apply to al school districts, BOCES,
charter schools, and other affected entitiesin the State, it is not possible to
adopt different standards for entities located in rural aress.

RURAL AREA PARTICIPATION:

The proposed rule will be submitted for discussion and comment to the
Department’s Rural Education Advisory Committee that includes repre-
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sentatives of school districtsin rural areas. In addition, the State Education
Department will schedule public hearings on the proposed amendments.
Job Impact Statement

The proposed rule is necessary in order to establish standards for behav-
ioral interventions for students with disabilities, including a prohibition on
the use of aversive behavioral interventions; to provide for a child specific
exception to the prohibition on the use of aversive behavioral interven-
tions; and to establish standards for programs using aversive behavioral
interventions. These amendments will ensure that aversive behavioral in-
terventions are used only when necessary; in accordance with research-
based practices;, under conditions of minimal intensity and duration to
accomplish their purpose; and in accordance with the highest standards of
oversight and monitoring. The proposed rule will not have a substantial
impact on jobs and employment opportunities. Because it is evident from
the nature of therulethat it will not affect job and employment opportuni-
ties, no affirmative steps were needed to ascertain that fact and none were
taken. Accordingly, ajob impact statement is not required, and one has not
been prepared.

Assessment of Public Comment

See Assessment of Public Comment in the Notice of Adoption, I.D. No.
EDU-28-06-00005-A, printed in thisissue of the Sate Register.

NOTICE OF ADOPTION

Licensureasa Clinical Laboratory Technologist

I.D. No. EDU-21-06-00009-A
Filing No. 56

Filing date: Jan. 16, 2007
Effectivedate: Feb. 10, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Addition of Subparts 79-13, 79-14, and 79-15 to Title 8
NYCRR.

Statutory authority: Education Law, sections 207 (not subdivided); 210
(not subdivided); 212(3); 6501 (not subdivided); 6504 (not subdivided);
6507(2)(a), (3)(a), and (4)(a); 6508(1); 8605(1)(b) and (c), and (2)(b) and
(c); 8606(2) and (3); 8607(1) and (2); and 8608 (not subdivided)

Subject: Licensure as a clinical laboratory technologist and as a
cytotechnologist and certification asaclinical laboratory technician.

Purpose: To implement the provisions of article 165 of the Education
Law by establishing requirements for licensure as a clinical laboratory
technologist or cytotechnologist and for certification as a clinical labora-
tory technician, requirements for limited permits in these fields, and stan-
dards for registered college programs for these professions.

Text or summary was published in the notice of proposed rule making,
|.D. No. EDU-21-06-00009-P, Issue of May 24, 2006.

Final rule as compared with last published rule: No changes.

Revised rule making(s) werepreviously published in the State Register
on August 16, 2006 and November 15, 2006.

Text of rule and any required statements and analyses may be
obtained from: Anne Marie Koschnick, Lega Assistant, Office of Coun-
sel, Education Department, State Education Bldg., Rm. 148, Albany, NY
12234, (518) 473-8296, e-mail: legal @mail.nysed.gov

Assessment of Public Comment

A Notice of Proposed Rule Making concerning this regulation was
published in the State Register on May 24, 2006. A Notice of Emergency
Adoption and Revised Rule Making was published on August 16, 2006. A
second Notice of Emergency Adoption and Revised Rule Making was
published on November 15, 2006. The following is a summary of com-
ments received by the State Education Department (SED) since the publi-
cation of the Notice of Emergency Adoption and Revised Rule Making on
November 15, 2006, and the Department’ s response to the comments.

COMMENT: The regulations do not recognize specialist technologists
who work solely in specialized laboratories, even though every teaching
hospital in New Y ork State employs these specialists. The regulation must
permit licensure in specialty clinical titles or the result will be an acute
shortage of personnel and an inability to provide adequate clinical labora-
tory services.

RESPONSE: Article 165 of the Education Law establishes three new
professions, clinical laboratory technology, cytotechnology, and clinica
laboratory technician, and provides a general scope of practice for each
profession. SED does not have statutory authority to establish specialist

fields within these licensed professions through regulation. The regulation
does not prevent a licensed individual from specializing within the scope
of practice of that profession.

COMMENT: The “grandparenting” provisions are onerous and unrea-
sonably restrictive. The regulation should permit automatic licensure for
al individuals working as qualified technicians and technologists as of
September 30, 2006.

RESPONSE: The regulation implements statutory “grandparenting”
provisions (Education Law section 8607). Such provisions do not provide
for automatic licensure for those employed as laboratory technicians and
technologists as of a certain date, and SED does not have statutory author-
ity to establish such a provision in regulation. The statutory “ grandparent-
ing” provisions permit applicants to be licensed as a clinical laboratory
technologist or certified as aclinical laboratory technician if they have at
least five years of applicable experience prior to September 1, 2006, the
effective date of the licensure law.

COMMENT: The regulation should be interpreted to alow any indi-
vidual working as atechnologist in alaboratory that islicensed by the New
York State Department of Health (DOH) to obtain automatic licensure
under the statutory provision that authorizes such licensure for persons
previously qualified under other regulatory requirements for that license or
its equivalent.

RESPONSE: The statutory “grandparenting” provisions at issue, Edu-
cation Law section 8607 (1)(a)(iv), (b)(ii), and (c), requiretheindividual to
be “previously qualified under other regulatory requirements for the li-
cense or its equivalent.” DOH licenses laboratories and does not license
individuals as clinical laboratory technologists, cytotechnologists, or
clinical laboratory technicians. Therefore, this’’ grandparenting” provision
may not be used to automatically license individuals based solely on the
fact that they are employed at a DOH licensed clinica laboratory on a
particular date, as suggested by the comment. However, another statutory
"grandparenting” provision permits applicants to be licensed as a clinical
laboratory technologist or certified as a clinical laboratory technician if
they have at |east five years of applicable experience prior to September 1,
2006, the effective date of the licensure law, and this " grandparenting*
provision is prescribed in the regul ation.

COMMENT: The regulation should permit cytotechnologists to be
licensed through a “ grandparenting” provision based upon having at least
five years of applicable experience prior to September 1, 2006, as permit-
ted for clinical laboratory technologists and clinical laboratory technicians.

RESPONSE: The “grandparenting” provisions are established in Edu-
cation Law section 8607. This statute does not establish a “grandparent-
ing” provision for cytotechnologists, based upon having at least five years
of applicable experience prior to September 1, 2006, as is provided for
clinical laboratory technologists and clinical laboratory technicians. SED
does not have the statutory authority to establish this “grandparenting”
provision in regulation.

COMMENT: Existing preparation programsin the State are inadequate
to meet the need for clinical laboratory technologists. SED should work
with practitionersin the field to devise hospital-based training programs.

RESPONSE: The current regulation permits an applicant to complete a
portion of the education requirement for licensure as a clinical laboratory
technologist through an accredited hospital-based program. SED is work-
ing with degree-granting institutions to develop registered programs that
lead to licensure through a partnership between degree-granting institu-
tions and the hospital-based programs.

COMMENT: It is my understanding that the SED will permit an
individual to be licensed as a clinical laboratory technologist under
“grandparenting” provisions based solely upon experience as a clinica
laboratory technician. This should be clarified in the regulation.

RESPONSE: The regulation implements the “grandparenting” provi-
sions in Education Law section 8607. The regulation is clear and does not
permit licensure as a clinical laboratory technologist based solely upon
experience as a clinical laboratory technician. One “grandparenting” pro-
vision establishes the following licensure requirement: the applicant must
be acertified clinical laboratory technician and by September 1, 2008 must
both complete a prescribed baccalaureate degree program and have four
years of experience as a clinical laboratory technician. Another
“grandparenting” provision requires the applicant to have performed the
duties of a clinical laboratory technologist for five-years, meaning 7,200
clock hours, prior to September 1, 2006, as verified in writing by the
Director of the Clinical Laboratory. This provision would not permit
licensure as a clinical laboratory technologist based upon performing the
duties of aclinical laboratory technician.
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COMMENT: The regulation should be clarified to permit clinical
laboratory supervisory experience to be creditable for the five years of
experience under the “grandparenting” provision.

RESPONSE: A regulatory change is unnecessary. Under the existing
regulation, SED has accepted appropriate experience supervising the work
of clinical laboratory technologists to meet the five-years of experience for
licensure as a clinical laboratory technologist under this “grandparenting”
provision.

COMMENT: Laboratory assistants should be exempt from licensure.

RESPONSE: The scopes of practice for these new professions are
defined in the Education Law. SED does not have the authority to modify
the statutory scopes of practice in regulation. Laboratory assistants who
perform work within the statutory scopes of practice must be licensed or
certified.

COMMENT: Students who are enrolled in clinica laboratory technol-
ogy and clinical laboratory technician programs, and who have been
trained and deemed competent, should be able to perform supervised
testing outside of their education program.

RESPONSE: Education Law section 8609(4) provides an exemption
from the licensure requirement for students or trainees enrolled in ap-
proved clinical laboratory technology education programs for supervised
activitiesthat constitute part of aplanned coursein the program. SED does
not have the authority to expand this exemption through regulation to
authorize employment of unlicensed students to perform work within the
scope of practice of these professions that is outside of their course of
study.

COMMENT: The regulation does not consider the economic impact
the licensure act will have on laboratories performing specialized cytoge-
netic testing.

RESPONSE: Cytogenetics is within the scope of practice of clinical
laboratory technologists. The requirement for licensure is imposed by
statute, not by the regulatory requirements. Any coststhat alaboratory will
have to bear to employ licensed individuals to perform specialized cytoge-
netic testing results from the statutory licensure requirement not this im-
plementing regulation.

COMMENT: Requiring cytotechnologists to be licensed will nega-
tively affect the ability of cytotechnologists in rural Chemung County to
keep their jobs, negatively affecting employment.

RESPONSE: Article 165 of the Education Law establishes the require-
ment that cytotechnologists must be licensed in order to practice in New
York State. The proposed regulation simply implements the statutory
requirementsfor licensure. Any impact on jobsis attributable to the statute
which requires licensure, not the regulation.

NOTICE OF ADOPTION

Behavioral Interventions

1.D. No. EDU-28-06-00005-A
Filing No. 54

Filing date: Jan. 16, 2007
Effective date: Jan. 31, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of sections 19.5, 200.1, 200.4, 200.7 and
201.2 and addition of section 200.22 to Title 8 NYCRR.

Statutory authority: Education Law, sections 207 (not subdivided), 210
(not subdivided), 305(1), (2) and (20), 4401(2), 4402(1), 4403(3) and
4410(13)

Subject: Behaviora interventions, including aversive interventions.
Purpose: To establish standards for behavioral interventions, including a
prohibition on the use of aversive interventions; provide for a child-
specific exception to the prohibition on the use of aversive interventions;
and establish standards for programs using aversive interventions.

Text or summary was published in the notice of emergency/proposed
rule making, 1.D. No. EDU-28-06-00005-EP, Issue of July 12, 2006.
Final rule as compared with last published rule: No changes.

Revised rule making(s) werepreviously published in the State Register
on November 15, 2006.

Text of rule and any required statements and analyses may be
obtained from: Anne Marie Koschnick, Legal Assistant, Office of Coun-
sel, Education Department, State Education Bldg., Rm. 148, Albany, NY
12234, (518) 473-8296, e-mail: legal @mail.nysed.gov

Assessment of Public Comment
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Since publication of a Notice of Revised Rule Making in the State
Register on November 15, 2006, the State Education Department received
the following new comments that were not otherwise addressed in the
Assessment of Public Comment resulting from the Notice of Proposed
Rule Making published on July 12, 2006.

Section 19.5(b) — Definition of Aversive Interventions

COMMENT:

Clarify if the phrase“intrusive stimuli or activities” refersto how much
the adult must “physically” intervene; delete “intrusive stimuli or activi-
ties’ asthisisimpossible to adequately define.

DEPARTMENT RESPONSE:

The word “intrusive” in this context is intended to mean having the
effect of causing pain or discomfort to the student.

COMMENT:

The new language regarding contingent food programs makes it more
difficult to interpret; the delay of food can be an important practice in
successfully treating children with significant feeding problems; delaying
food temporarily (within a treatment session) then providing preferred
food contingent upon eating nonpreferred food can be effective; revise the
regulation to state that contingent food programs that include the denia or
delay of the provision of meals “as a punisher” or atering staple food or
drink is prohibited.

DEPARTMENT RESPONSE:

No further revision to the regulation is necessary to address these
comments since delaying food to address a medical feeding problem
would not fall within the definition of an aversive intervention intended to
inflict pain or discomfort to eliminate or reduce a maladaptive behavior.

COMMENT:

Clarify if physica restraint is a type of movement limitation; and for
prohibition purposes, redefine movement limitation to include mechanical,
prone, and other more intrusive restraint methods. Basket holds and brief
physical restrictions of movement (e.g., holding a child’s hands at their
side) should be excluded from the definition of an aversive intervention.

DEPARTMENT RESPONSE:

Physical restraint is a type of movement limitation. Physical, mechani-
cal or other types of movement limitation used on a planned basis to
provide a consequence to a student’s behavior and that are intended to
cause pain or discomfort to the student for the purpose of reducing a
mal adaptive behavior fall within the definition of an aversiveintervention.
Brief physical prompts to interrupt or prevent a specific behavior and/or
that are medically necessary for the treatment or protection of the student
are not considered aversive interventions.

COMMENT:

Clarify if the new prohibition includes the use of electric skin shock.

DEPARTMENT RESPONSE:

Electric skin shock would be considered a prohibited aversiveinterven-
tion except through a child-specific exception pursuant to section
200.22(e) of the proposed regulation.

COMMENT:

The phrase “ other stimuli or actionssimilar to” theinterventionsidenti-
fied in section 19.5(b)(2) is overly broad and can cause confusion asto the
aversive interventions that are allowed.

DEPARTMENT RESPONSE:

The phrase “ other stimuli or actions similar to” is necessary to provide
authority to the Department to determine if interventions other than those
specifically listed would be considered aversive.

Section 200.7 - Approval of private schools

COMMENT:

Section 200.7(a)(3)(iv) should start with a provision that recognizes
that removal from the approved list should not occur if a school has
obtained court authorization for the use of aversives and be revised to read,
“If a school has not obtained court authorization for the use of aversive
interventions in a student’ s treatment plan, schools may be removed from
the approved list five business days .”; an exception should be added to
section 200.7(b)(8)(i) to allow aversives procedures that are approved by a
court.

DEPARMENT RESPONSE:

No revision to the proposed rulemaking is necessary since the regula-
tions establish standards for the use of aversives and do not alter the due
process rights of parties under section 200.5 to seek a hearing, administra-
tive appeal and court review.

COMMENT:

Most supported the prohibition on the use of aversive interventions on
preschool ers without exception. A few recommended continuation of ex-
ceptionsfor use of aversivesfor preschool students: section 200.7(b)(8)(ii)
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should be deleted to allow preschools to use aversives to ensure self-abuse
can be effectively treated at the earliest possible age; keep original lan-
guage that provided a child-specific exception for preschool and school-
age children or restrict the use of the most extraordinary methods (e.g.,
shock or mechanical restraint) but allow other evidence-based methods as
eligible for child specific exceptions for preschool children as well as
school-age children.

DEPARTMENT RESPONSE:

The potential risk of harm, both physically and emotionally, to a
preschool child when a consequence is imposed that is intended to cause
pain or discomfort is greater than for a school age child, given a preschool
child's physical and developmental levels. The period of time a preschool
child would have had the opportunity to benefit from a full range of
evidence-based positive behavioral interventions is insufficient to ensure
that the full-range of evidence based positive behaviors interventions have
been consistently employed and have failed to result in sufficient improve-
ment of the child’s behavior. Therefore, the proposed regulations continue
to prohibit the use of aversives by New York State approved preschool
program providers and prohibit a child-specific exception for any New
York State (NY S) preschool child.

COMMENT:

Clarify if a school that did not submit policies and procedures by
August 15, 2006 or did not have them approved by June 30, 2007 would be
able to make an application after that date and if schools can no longer
apply for child-specific exceptions after June 30, 2009.

DEPARTMENT RESPONSE:

The proposed regulations would authorize only those schools that are
notified by the Department by June 30, 2007 that their policies and proce-
dures on the use of aversive interventions meet the standards of the Regu-
lations of the Commissioner. No additional schools may apply to use
aversive interventions. Only students with |EPs that, as of June 30, 2009,
include a recommendation for aversives may be considered in subsequent
years for a child-specific exception to the prohibition on the use of aver-
sives after June 30, 2009.

Section 200.22(a) — Functional Behavioral Assessment (FBA)

COMMENT:

Add arequirement that the FBA propose a hypothesis asto the function
of a target behavior so that aternative, replacement behaviors can be
identified and taught to the student; require the FBA to provide a baseline
of the replacement behaviors with regard to frequency, duration, intensity,
and/or latency across activities, settings, people and time of day.

DEPARTMENT RESPONSE:

No revision to the proposed rulemaking is necessary since the FBA is
defined in section 200.1(r) to mean the process of determining why a
student engages in behaviors that impede learning and how the student’s
behavior relates to the environment. The FBA must include the identifica-
tion of the problem behavior, the definition of the behavior in concrete
terms, the identification of the contextual factors that contribute to the
behavior (including cognitive and affective factors) and the formulation of
a hypothesis regarding the general conditions under which a behavior
usually occurs and probable consequences that serve to maintain it. The
Department will consider the second comment in developing nonregu-
latory guidance subsequent to the adoption of the proposed regulation.

COMMENT:

Require all FBAs to be based on multiple sources of information and
include all parental information which is even hypothetically relevant.

DEPARTMENT RESPONSE:

No revision is necessary in response to this comment since an FBA
would be required to be based on multiple sources of information unlessit
is clearly not appropriate or practicable to do so; and any information
submitted by the parent is required to be considered in the evaluation and
individualized education program (IEP) development process.

COMMENT:

Require FBAs be conducted (or supervised) and monitored by person-
nel with appropriate training in applied behavioral analysis and data based
decision making.

DEPARTMENT RESPONSE:

Section 200.4 of the Regulations of the Commissioner of Education
requires individual evaluations to be administered by trained and knowl-
edgeable personnel.

COMMENT:

Recommend that SED establish a funding method for conducting de-
tailed behaviora diagnostics (FBA and developing behavior plans) and
involve developing centers of excellence to conduct behavioral diagnos-
tics, train school staff and provide ongoing consultation.

DEPARTMENT RESPONSE:

The Department is taking steps to establish short-term behavioral as-
sessment and intervention centers that would provide students presenting
with severe self-injurious behaviors with extensive behavioral assessments
and behavioral implementation plans.

Section 200.22(b) — Behavioral intervention plans (BIPS)

COMMENT:

While the proposed amendment allows a CSE to consider the develop-
ment of a BIP when a student’s behavior impedes hig/her learning or that
of others, federal law requires the creation of a BIP under these circum-
stances.

DEPARTMENT RESPONSE:

No changes are necessary since the proposed regulation requires more
specific criteriato be considered than is specified in federal regulation. The
proposed regul ation states that the CSE shall consider the development of a
BIP when the student exhibits persistent behaviors that impede his or her
learning or that of others, despite consistently implemented genera
school-wide or classroom-wide interventions; the student’s behavior
places the student or others at risk of harm or injury; the CSE or CPSE is
considering more restrictive programs or placements as a result of the
student’s behavior; and/or as required pursuant to section 201.3 of this
Title.

COMMENT:

No FBA or BIP should be alowed to be implemented as a matter of
federal protective law unless and until parents or other lawfully appointed
representatives have fully consented to each and every portion thereof.

DEPARTMENT RESPONSE:

No revisions are necessary to address this comment since section 200.4
of the Regulations of the Commissioner requires parental consent for an
initial evaluation and reevaluation, which would include an FBA. The
proposed regulation requires parent consent when the use of aversive
interventionsisto be part of astudent’ sIEP. A parent who disagreeswith a
recommendation of the CSE may exercise his or her due process rights
under section 200.5 of the Regulations of the Commissioner.

COMMENT:

Each special education child should have a specific individualized
behavioral plan prepared by an applied behavioral specialist as well as a
psychologist; the parents should be involved in the preparation of a BIP;
and require reinforcement schedules to strengthen alternative behaviors.

DEPARTMENT RESPONSE:

No revisions are necessary to address these comments since (1) not
every student with a disability has behaviors that interfere with his or her
learning or that of others and therefore not every student with a disability
would need a BIP and (2) the need for a BIP should be discussed at a CSE
meeting, to which the student’ s parents are members. Other comments will
be considered in devel oping nonregulatory guidance relating to these regu-
lations.

COMMENT:

Add more specific requirements related to the acquisition and mainte-
nance of aternative behaviors that are incompatible with the target behav-
iors.

DEPARTMENT RESPONSE:

The Department will consider this comment as it develops nonregu-
latory guidance subsequent to the adoption of the proposed amendment.

COMMENT:

Actions to be taken to decrease specific behaviors should be specified
onaBIP.

DEPARTMENT RESPONSE:

The proposed regulations requires the BIP to identify the intervention
strategies to be used to alter antecedent events to prevent the occurrence of
the behavior, teach individual aternative and adaptive behaviors to the
student, and provide consequences for the targeted inappropriate behav-
ior(s) and aternative acceptable behavior(s).

COMMENT:

NY SED has proposed significant improvementsto ensure thereismore
reporting and oversight when using BIPs, time out rooms and emergency
interventions; however, the regulations are still lacking in some reporting
requirements and there is still no oversight by NYSED of any of the
provisions; regulations should require schools to provide parents with
quarterly progress reports, similar to reports on a student’s academic
progress.

DEPARTMENT RESPONSE:

The Department will enforce its regulatory standards on behaviora
interventions consistent with State and federal requirements. Parents must
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be provided with a report of their child’s progress, which should include
reports of student progress toward their annual goals relating to behavior.

Section 200.22(c) - Use Of Time Out Room

COMMENT:

Additiona criteria around the use of the time out room should be
added; require specialized training of staff monitoring time out rooms;
clarify how aparent would report inappropriate interventions used with his
or her child during time out; require time out room policies be given to
parents with the procedural safeguards notice when an IEP is imple-
mented; timeout rooms have helped many students and staff and adminis-
trators and professionals dealing with time-out rooms are all made aware
of the rules and conseguences; time out rooms are used to help and not hurt
the child.

DEPARTMENT RESPONSE:

No revisions to the proposed regulation have been made since the
revised regulation requires the school district to inform the student’s par-
ents prior to the initiation of a BIP that includes the use of atime out room
and requires parents to be given a copy of the school’ s policy on the use of
time out rooms. Parent reports of alleged inappropriate interventions used
in atime out room should be directed to school administrators. If a parent
aleges the district violated a federal or State law or regulation relating to
the use of atime out room, this could be the subject of a State Complaint
directed to the NY SED. Because of the nature of the last comment, no
response is necessary.

COMMENT:

Clarify that a parent has the right to consent or to deny consent to the
use of time out rooms, provided that no consent is required if there is an
actual safety emergency involving the risk of imminent serious physical
injury to the student or others.

DEPARTMENT RESPONSE:

No changes to the proposed rule have been made in response to this
comment since a parent may disagree with an |EP recommendation using
his’her due process rights in section 200.5 of the Regulations of the
Commissioner.

COMMENT:

Revise the proposed amendment to add: no room used for time out or
seclusion purposes shall have a door with alock and no device such as a
chain and padlock shall be used at any time to keep the door closed; no
furniture or objects may be used to block the door from the outside; and no
person may hold the door closed from the outside.

DEPARTMENT RESPONSE:

The revised proposed regulation requires that the time out room shall
be unlocked and the door must be able to be opened from theinside. Since
the blocking of a door with a chain or padlock or furniture would be the
same as locking the door, thereby interfering with opening the door from
the inside, no further revision to the proposed regulation is necessary.

COMMENT:

Require that documentation procedures minimally include a record for
each student showing the date and time of each use, a detailed account of
the incident that led to use of time out room, the amount of time that the
student was in the time out room, and information to monitor the effective-
ness of the use of the time out room to decrease specified behaviors which
resulted in the student being placed in the room. Establish a maximum
limit on the amount of time a child can spend in a time out room, both
consecutively and cumulatively, for any five day period.

DEPARTMENT RESPONSE:

The revised proposed regulation requires the school policy and proce-
dures on the use of time out rooms to establish time limitations on the use
of time rooms and to include data collection to monitor the use and
effectiveness of the use of the time out rooms. Such data collection should
appropriately include the information provided in the above comment.

COMMENT:

Clarify if the use of atime out room is an aversive intervention. If the
time out room is not considered an aversive intervention, the requirements
on time out rooms should appear in another section of the regulations or in
a guidance memorandum. NY SED has not provided any research-vali-
dated findings or well-founded psychological, psychiatric or educational
rationale for allowing the use of time out rooms for punishment.

DEPARTMENT RESPONSE:

Section 200.22 of the proposed regulation addresses behavioral inter-
ventions in general and does not pertain exclusively to aversive interven-
tions. The use of time out rooms is not considered an aversive intervention
and may not be used as a punishing consequence to a student’s behavior.
The revised proposed regulation specifically defines atime out room as an
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area for a student to safely deescalate, regain control and prepare to meet
the expectations to return to his or her education program.

COMMENT:

Clarify whether sections 200.22(c)(9) and (d)(5) excludes Boards of
Cooperative Educational Services (BOCES) facilities from the time out
room and emergency intervention requirements and, if so, revise the regu-
lations so that BOCES are not exempt from complying with the minimal
standards in this section.

DEPARTMENT RESPONSE:

Part 116 of the Regulations of the Commissioner of Education governs
education programs and services for children in full-time residentia care
in homes or facilities operated or supervised by a State department or
political agency, which would not include aboard of education or BOCES
program. The exception pertaining to Part 116 programs, therefore, does
not pertain to BOCES programs.

COMMENT: Parents should be notified verbally on the same day and
in writing within 24 hours of each incident of placing a student in seclu-
sion.

DEPARTMENT RESPONSE:

The proposed regulation would prohibit the use of atime out room for
seclusion of the student. The schools policies/procedures on the use of time
out rooms must address information to be provided to parents, which
should include a policy on when parents would be notified if their child
was placed in a time out room. Minimally, whenever atime out room is
used as an emergency intervention pursuant to section 200.22(d), the
parent must be notified of the emergency intervention. It is expected that
such notification would be provided the same day whenever possible.

COMMENT:

NY SED should be required to publish monthly information including
the number of each use of atime out room, and each use of restraints and
seclusion, for each school and BOCES program, and to make such infor-
mation easily accessible to parents and the public.

DEPARTMENT RESPONSE:

The proposed regulation prohibits seclusion. The parent of the student
would have access to information on the use of restraints for his’her own
child. The proposed regulation requires a school to maintain documenta-
tion on the use of emergency interventions and the use of time out rooms;
such data could be subject to Department review. To require public report-
ing of such data would be overly burdensome.

Section 200.22(d) — Emergency Interventions

COMMENT:

Clarify what interventions could be considered “emergency” interven-
tions; require consistent and coordinated standards for physical restraints
and therapeutic crisisinterventions when aprogram is licensed or certified
by more than one agency.

DEPARTMENT RESPONSE:

The proposed regulations were developed in review of the regulations
governing other State agency programs and specifiesthat, for an education
program operated by another State agency, if a provision of the proposed
regulations conflicts with the rules of the respective State agency operating
such program, the rules of such State agency shall prevail and the conflict-
ing provision of the regulations would not apply. NY S agencies are devel-
oping recommendations for coordinated standards for the use of restraints
in NY S treatment programs serving children and youth.

COMMENT:

Revised amendments fail to adequately protect the health and safety of
students exposed to restraint.

DEPARMENT RESPONSE:

The revised proposed regulation requires a school to ensure staff are
appropriately trained in safe and effective restraint procedures to protect
the health and safety of students when a physical restraint is used in an
emergency situation; and requires documentation of the emergency inter-
vention be submitted to school administration and medical personnel.

COMMENT:

Clarify how soon after the intervention is employed that parents be
notified; at a minimum schools should be required to attempt to verbally
notify parents of the use of an emergency intervention by the end of the
same day the intervention was used and to send parents written notification
within three calendar days of the intervention used including, information
on the school’s attempt to verbaly notify the parent if the school was
unsuccessful in doing so.

DEPARTMENT RESPONSE:

The proposed regulation requires that parents be notified when emer-
gency interventions are used with his/her child. It is expected that such
notification would be provided the same day whenever possible.
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COMMENT:

Revisethedefinition of emergency to mean asituation in which thereis
an imminent risk of serious physical injury to the students or others and
require that emergency interventions only be used where there is such an
emergency and alternative procedures and methods not involving the use
of physical force, but which do include the use of research-validated
protocols to defuse behavioral crises, have been attempted, but failed, or
cannot reasonably be employed. Require those who use physical interven-
tionsto betrained in research-validated methods of crisis de-escalation and
to hold current certification from the authority or organization providing
the training.

DEPARTMENT RESPONSE:

The Department interprets the circumstances specified in section
19.5(a)(3) of this Title for which the use of reasonable physical force could
be used to be limited only to those student behaviors that would pose
imminent risk of injury to the student or others. The proposed regulation
requires appropriate training in safe and effective restraint procedures.

COMMENT:

Require schools to report to NY SED on aregular basis the number of
times school s emergency interventions are used with students with disabil-
ities; and require that documentation on the use of emergency interven-
tions include a “detailed” description of the incident and that parents be
notified in writing within 24 hours, or within 2 hoursif any injury has been
sustained to the student or others. The amount of information required is
burdensome to direct care staff that must maintain it; delete requirements
that documentation include the date of birth, setting and location and
information on whether the student has a current behavior plan. Clarify if
the parent must be notified incident by incident and if a parent can waive
this requirement.

DEPARTMENT RESPONSE:

The revised proposed regulation requires that a school maintain spe-
cific documentation on the use of emergency interventions for each stu-
dent, which shall include: the name and age of the student; the setting and
location of the incident; the name of the staff or other persons involved; a
description of the incident and the emergency interventions used, includ-
ing the duration of such intervention; a statement as to whether the student
has a current BIP; and details of any injuries sustained by the student or
others, including staff, as a result of the incident. Such documentation is
subject to review by the Department upon request. The Department does
not agree that including the student’ s date of birth, the setting and location
where the emergency intervention occurred, and whether the student has a
current BIP places an undue documentation burden on staff. A parent
should be informed each time an emergency intervention is necessary for
his or her child and no program may request the parent waive this require-
ment.

COMMENT:

Requirethe school district to review datato consider the need for aBIP,
or to ater aBIP, within a specific time period (e.g., three days) and/or after
a specified number of emergency interventions for a student when emer-
gency interventions are used; and require that a BIP be developed in 10
days.

DEPARTMENT RESPONSE:

The revised proposed regulation prohibits the use of emergency inter-
ventions as a substitute for systematic behavioral interventions that are
designed to change, replace, modify or eliminate a targeted behavior and
further require that the CSE consider the development of a BIP for a
student when the student exhibits persistent behaviors that impede his or
her learning or that of others, despite consistently implemented general
school-wide or classroom-wide interventions; the student’s behavior
places the student or others at risk of harm or injury; the CSE or CPSE is
considering more restrictive programs or placements as a result of the
student’s behavior; and/or as required pursuant to section 201.3 of this
Title (discipline requirements). It is expected that the CSE would meet to
address a student’ s behaviors preci pitating emergency interventions within
areasonable period of time and without undue delay.

COMMENT:

Define “ appropriate training in safe and effective restraint procedures.”

DEPARTMENT RESPONSE:

The Department will consider this comment as it develops nonregu-
latory guidance subsequent to the adoption of the regulations.

COMMENT:

Clarify if emergency procedures and time out, including environmental
time out, can be used with preschool children.

DEPARTMENT RESPONSE:

It isunclear what the commenter meant by environmental time out. The
regulations pertaining to the use of time out rooms and emergency proce-
dureswould apply to preschool students. Section 200.22(e) - Child-specific
exception to use aversive interventions to reduce or modify student behav-
iors

COMMENT:

Clarify if section 19.5(¢)(2) prohibits the types of aversive interven-
tions specified or allows, at the discretion of the Commissioner for such
interventions to be used. Clarify whether the interventionslisted in section
19.5(e)(2) are immediately barred, and if so, what is to happen to those
students currently getting those aversive interventions.

DEPARTMENT RESPONSE:

The types of aversive interventions specified in section 200.22(e) are
prohibited without exception as of the effective date of theregulations. The
phrase “at the discretion of the commissioner” means that the list of
prohibited interventions is not exhaustive and the Department has the
authority to prohibit any intervention it determines to be similar to those
expressly prohibited. Upon adoption of the regulations, the program pro-
viding such interventions must cease their application and a revised BIP
must be developed for the student based on the results of the FBA.

COMMENT: The safety and welfare of children in a particular pro-
gramisat risk if behavioral skin-shock treatment is not allowed.

DEPARTMENT:

The revised proposed rule authorizes the child-specific exception for
the use of aversive interventions until June 30, 2009. If aprogramisin full
compliance with section 200.22 of the Commissioner’s Regulations, in-
cluding requirements relating to FBAs and BIPs, most students will be
benefiting from nonaversive treatments. For the exceptional case, the child
specific exception process would continue to be available in subsequent
years only for students whose |EPs include the use of aversive interven-
tions as of June 30, 2009.

COMMENT:

Permitting aversive interventions at al for students with disabilities
appears to violate 42 USC section 15009, which prohibits exposing devel-
opmentally disabled students to any greater risk of harm than that exper-
ienced by students in the general population. 42 USC section 15009 does
not allow parents to waive their children’s protections under this statute.
Given that NY SED has acknowledged that aversive interventions do pose
arisk of harm, the Board of Regents cannot permit their use at all without
violating 42 USC section 15009. Aversive interventions must be barred,
without exception, effective immediately. If aversive treatments are
needed, they should be handled in the same way that a school or district
would handle a student who needed medication and accommodations in
school, via collaboration between a physician, the student’s parent(s) and
the district.

DEPARTMENT RESPONSE:

With respect to an alleged violation of 42 USC section 15009, the
comment is speculative in that it raises issues of statutory interpretation
that have not yet been determined by either the Congress, a Federal agency
responsible for oversight, or the Federal judiciary. The comment provides
no citation to any authority specifically determining that the use of aver-
sives falls within the prohibition in 42 USC section 15009, but merely
presents the opinion of the person providing the comment.

The proposed regulations establish a prohibition on the use of aver-
sives, with a child-specific exception process that must consider the deter-
mination of a panel of experts as to the need to provide a specific interven-
tion targeted to a specific behavior(s) to safeguard the health and safety of
the student and that of others. This child-specific process would be availa-
ble for a time-limited period in order to provide a safeguard for students
who are presenting serious self-injurious behaviors and, because of their
age, have not had the opportunity to benefit from other effective nonaver-
sive interventions. Parents cannot waive the protections established
through these regulations. The child-specific exception process provides
the parent and school district with objective expert opinions as to whether
the student’s behaviors are so severe as to warrant an intervention that
would intentionally cause pain or discomfort to the student. Such a deter-
mination requires the highest level of review, independent of the recom-
mendation of the program provider.

COMMENT:

Revise the proposed amendment to require the physician to attend the
CSE meeting whenever the CSE is considering the use of aversive inter-
ventions, the CSE should never be permitted to grant a child-specific
waiver unless alicensed physician who has examined the student and who
can certify that the proposed aversive treatment is safe and a licensed
psychologist or board certified licensed psychiatrist has assessed the stu-
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dent and can state that there are no psychiatric or psychological contraindi-
cationsto the use of the proposed aversive treatment. The regulations must
adopt, at aminimum, the protectionsin 42 CFR 483.356-Subparts G and H
and 42 USC section 290(ii) and (jj).

DEPARTMENT RESPONSE:

The school physician is a required member of the CSE if specifically
requested in writing by the parent of the student or by a member of the
school at lease 72 hours prior to the meeting. The proposed regulations
provide that the CSE shall request the participation of the school physician
member in making a determination to provide a child-specific exception
alowing the use of aversiveinterventions. Therefore, the school physician
will attend the meeting whenever the use of aversive interventionsis being
considered. The proposed regulations require the CSE to review the writ-
ten application for a child-specific exception, the student’s |EP, the stu-
dent’s diagnosis(es), the student’s functional behavioral assessment, any
proposed, current and/or prior behaviora intervention plans, including
documentation of the implementation and progress monitoring of the ef-
fectiveness of such plans; and other relevant individua evaluations and
medical information that allow for an assessment of the student’ s cognitive
and adaptive abilities and general health status, including any information
provided by the student’ s parent.

With respect to the urged adoption of the protections in 42 CFR
483.356-Subparts G and H and 42 USC section 290(ii) and (jj), such
provisions are generally applicable to health care facilities, such as hospi-
tals, nursing facilities, intermediate care facilities and residential treatment
centers. The proposed regulations are applicable to schools and school
programs and it would be inappropriate to apply Federal standards specifi-
cally designed for health facilities to all schools and school programs. To
the extent aparticular school or program would be a health care facility as
defined in the Federal statutes and regulations, such school or program
would be subject to such protections.

COMMENT:

Require that the CSE ensure that a professional with relevant clinical
and behavioral expertiseispresent at an | EP meeting when considering the
use of aversive interventions.

DEPARTMENT RESPONSE:

The CSE includes other persons having knowledge or specia expertise
regarding the student, including related services personnel as appropriate,
asthe school district or the parent(s) shall designate. It would be appropri-
ate for such other persons to have behavioral expertise to address a stu-
dent’s need for aversive interventions.

COMMENT:

Aversives can be life-saving for students for whom positive-only pro-
cedures are insufficiently effective, therefore they should not be banned in
the programs of students who do not already have them in their |EPs, after
June 30, 2009; the exception to this prohibition for students who already
have aversives in their IEP improperly discriminates against students,
based on their disability who will need aversive therapy but will not
receiveit becauseit was not in their | EP previously; and section 200.22 (€)
should be omitted. If an absolute ban is proposed after 2009, maintain the
child-specific exception and review procedures for empirically supported
aversive interventions and support an absolute ban on electric skin shock
and mechanical restraints. Others submitted comment that all aversive
interventions as defined in section 19.5(b) should be prohibited immedi-
ately.

DEPARTMENT RESPONSE:

The Department has carefully considered the use of aversive interven-
tions in relation to its treatment value for students with severe self-injuri-
ous behaviors, its basis in scientific research and its potential effect on a
student’ s health and safety, moral and ethical issues; and the Department’s
capacity to ensure the health and safety of students in school programs
where aversive interventions are used. The Department does not support
the use of aversives since even with these regulatory safeguards, aversive
interventions may pose significant health and safety risks for students with
disabilities. However, some parents expressed that without this interven-
tion, they believe their children’s health and safety are at risk because of
their severe self-injurious behaviors. For this reason, atime limited child-
specific exception process is proposed.

COMMENT:

One commenter submitted its 4th amended Complaint in its lawsuit
against the New Y ork State Education Department as part of its comment
on the proposed regulations.

DEPARTMENT RESPONSE:

It is not possible for the Department to effectively respond to the
inclusion of the complaint because the commenter merely “incorporates by
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reference” the complaint and fails to articulate how specific provisions of
the complaint relate to provisions of therevised rule. In any event, evenif a
response were possible, it would be inappropriate for the Department to
respond to pending litigation in this Assessment of Public Comment.

COMMENT:

Many supported the proposed revision that expressly prohibits certain
aversive interventions.

DEPARTMENT RESPONSE:

Because of the nature of the comment which is supportive of the
proposed regulation, no response is necessary.

COMMENT:

NY SED should prohibit al public schools from using aversive inter-
ventions and allow the use of aversive interventions through the child-
specific exception processto be used only in highly specialized and restric-
tive private schools with highly trained staff.

DEPARTMENT RESPONSE:

The proposed regulation limits the use of aversive interventionsonly to
those to those programs that receive notification from the Department by
June 30, 2007 that their policies, procedures and practices on the use of
aversive interventions have been approved. To date, no public school
programs have submitted their policies and procedures for Department
review.

COMMENT:

Section 200.22(€)(1) should be changed to also allow the use of aver-
sive interventions for serioudly harmful behaviors that threaten the emo-
tional or education well-being of the student or that of others and for
property destruction.

DEPARTMENT RESPONSE:

It would be unethical and unsafe to authorize the use of interventions
intended to inflict pain and discomfort on a student for other than self-
injurious and/or aggressive behaviors that imminently threaten the health
and safety of the student or that of others.

COMMENT:

Allow the use of an “automated aversive conditioning device’ to treat
only self-injurious behavior, aggressive and other behaviors that threaten
the physical well-being of the student and only when non-automated
aversive conditioning devices have failed to result in sufficient improve-
ment of the student’ s behavior or have been considered and deemed to be
unlikely to result in sufficient improvement of the student’s behavior;
delaying effective treatment may cause the student to suffer serious physi-
cal harm.

DEPARTMENT RESPONSE:

No changes have been made to the proposed amendment since an
automated aversive conditioning device that continuesto apply an aversive
intervention such as skin shock to the student until the student ceases a
behavior raises health and safety concerns and therefore is not allowable
for any behavior.

COMMENT:

The use of “the combined simultaneous use of physical or mechanical
restraints and the application of an aversive intervention” should not be
banned. The wording dealing with thisissuein section 200.22(€)(2) should
be changed to the following: “No program may use, as a programmed
aversive behavioral intervention, a combination of physical or mechanical
restraint and another noxious, painful or intrusive stimulus. Nothing in this
section shall prohibit the use of restraint while an aversive is administered
where that restraint is reasonably necessary to protect the safety of the
pupil, other pupils, teacher or any person from physical injury, to protect
the property of the school, school district or others.” A corresponding
change should be made to the wording of section 200.22(f)(2)(ix) so that it
conforms to the wording suggested above for thisissue.

DEPARTMENT RESPONSE:

No revision to the proposed regulation will be made to address this
comment since the combined use of an aversive intervention while a
student is in arestraint is corporal punishment. The proposed regulation
specifies that emergency interventions shall be used only in situations in
which alternative procedures and methods not involving the use of physi-
cal force cannot reasonably be employed and emergency interventions
shall not be used as a punishment or as a substitute for systematic behav-
ioral interventions that are designed to change, replace, modify or elimi-
nate a targeted behavior.

COMMENT:

The use of mini-mealsto reward student behavior should not be banned
by these regulations provided that there are adequate safeguards, approved
by a physician, to insure proper nutrition and health.

DEPARTMENT RESPONSE:
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The proposed regulation prohibits denial or unreasonable delays in
providing regular meals to the student that would result in a student not
receiving adeguate nutrition. Where the use of mini-meals to reward a
student would involve unreasonable delays in providing regular meals or
intentionally inflicting adeprived state of hunger on the part of the student,
such intervention would be prohibited. All programs must ensure a student
receives proper nutrition and medical care.

COMMENT:

Require the CSE to reconvene within 10 business days of receipt of the
expert panel’s recommendation to consider that recommendation; require
the CSE to specify the title and qualifications of the professional(s) at the
school permitted to administer the aversive intervention on any IEP al-
lowing the use of aversive interventions.

DEPARTMENT RESPONSE:

While the regulations do not impose a specific time period for the CSE
to meet to consider the child-specific exception determination of the expert
panel, it is expected that the CSE should do so without delay. The proposed
regulation has not been revised to address the comment that the IEP
specify the title of the professiona authorized to administer the aversive
intervention; however, the proposed regul ation establishes supervision and
training requirements for individuals applying aversive interventions.

COMMENT:

The IEP should not be required to identify very specific behaviors
because these are always changing and it would be impractical to convene
an |EP meeting for each new behavior that needs to be treated and section
200.22 (e) (9) (i) should be changed to read: “(i) categories of self-
injurious, aggressive and/or other targeted behavior(s).”

DEPARTMENT RESPONSE:

The Department does not agree with this recommendation. A student’s
specific behaviors that pose serious health and safety concerns should be
evident and clearly specified on the student’s FBA, IEP and BIP. To
authorize the use of aversive interventions based on categories of behav-
iors would be inappropriate and subject to broad interpretation.

COMMENT:

A school system that has placed a child in a program using aversives
should not have to submit an annual application to NYSED for a child-
specific waiver.

DEPARTMENT RESPONSE:

The Department does not agree with this comment. It is expected that a
student’s behaviors would improve through implementation of the stu-
dent’ s BIP and that the continued use of such interventions therefore needs
to be reviewed and reconsidered on aregular basis.

COMMENT:

Establish and secure funding for a processin which all applications for
child-specific exceptions can be thoroughly vetted by a panel of true
behavioral experts from the fields of psychiatry, behavioral psychology
and school psychology.

DEPARTMENT RESPONSE:

The Department will authorize funds sufficient to consider the total
number of child-specific exception applications submitted.

COMMENT:

Parents and the public have aright to know who is examining al such
applications; the credentials of those doing the examining, and whether
any such persons are operating under unwritten NY SED policy.

DEPARTMENT RESPONSE:

The names of the individual panel membersfor each student’ s applica-
tion are provided to the school district that submitted the application. The
parent would have access to the names of the individuals through the
school district. The panel makes independent determinations.

COMMENT:

The CSE should be required to provide written justification for its
decision if it rejects the decision of the three member panel.

DEPARTMENT RESPONSE:

A CSE must document in its prior written notice to the parent a
description of the factors that the district considered and the reasons why
those options were rejected. Section 200.22(f)(3) Human Rights Commit-
tee (HRC)

COMMENT:

Require the HRC to review documentation of emergency restraints.
Require all quality assurance reviews submitted to the CSE and placement
agency to aso be submitted to the HRC to provide more effective and
coordinated monitoring of programs using aversive interventions.

DEPARTMENT RESPONSE:

This suggested documentation would be appropriate for review by a
HRC. This recommendation will be considered in the development of

nonregulatory guidance subsequent to the adoption of the proposed
amendment.

COMMENT:

Allow aHRC to include either alicensed psychologist with appropriate
credentials in applied behavior analysis or a licensed psychologist and a
board certified behavior analyst. Require that all HRC members be present
for each HRC meeting; authorize the HRC to order immediate cessation of
the use of aversive interventions, restraints and seclusion where these have
been shown to be harmful, ineffective or where the use of non-aversive
positive behavioral interventions appears warranted.

DEPARTMENT RESPONSE:

No revision has been made to address the first comment since the
proposed regulation requires at least one licensed psychol ogist with appro-
priate credentialsin applied behavior analysisto participate in meetings of
the HRC. It would not be appropriate to authorize a Human Rights Com-
mittee to order the immediate cessation to a student’s behavioral interven-
tion program. However, arecommendation from aHuman Rights Commit-
tee to disapprove or discontinue an intervention when such interventions
fail to provide sufficient protection of legal and human rights of individu-
als must be addressed by the program. School personnel invited to HRC
meetings should also consider such recommendations when reviewing and
revising a student’s |EP. Section 200.22(f)(4) — Supervision and training
requirements

COMMENT:

The requirement that aversive interventions must be administered “by
appropriately licensed professionals or certified special education teachers
in accordance with Part 80 of this Title and sections 200.6 and 200.7 of this
Part or under the direct supervision and direct observation of such staff”
makes it impossible to use aversives; behavior modification treatment with
supplemental aversivesis only effective to treat severe behavior disorders
when it is applied on a consistent basis 24 hours per day seven days per
week and it would be impossible for any program to insure that there will
be a licensed professional or certified specia education teacher with the
student at all times on a 24 hours per day, seven days per week basis
because it would likely be too costly for any school to implement and
would do nothing to add to the effectiveness or safety of aversives. The
requirement should be revised so that it reads as follows: “ Aversive inter-
ventions shall be administered under the supervision of appropriately
trained clinicians.” Require that these individuals be trained in health and
psychiatric/psychological indicators of medical crisis or psychiatric/psy-
chological trauma. Only allow aclinician employed by a school to admin-
ister an aversive intervention. Do not alow paraprofessionals or non-
treatment personnel to administer aversive interventions.

DEPARTMENT RESPONSE:

The application of aversive interventions in a student’ s residence pur-
suant to an | EP must be subject to the same high standards of oversight and
supervision that we would require for the school day. Therefore, if an
agency applies the use of aversive interventions in a student’s residence
pursuant to the |EP, it is appropriate that the agency ensure that a licensed
professional or appropriately certified special education teacher provides
direct supervision and observation of such staff. To address the comment
that such a professional would need to be available for each student, video
monitoring of such interventions by appropriately licensed staff may be
one means to provide such supervision and observation.

The regulations require training of any individual providing aversive
interventions be occur on a regular, and at least annual basis, which shall
include, but is not limited to, training on safe and therapeutic emergency
physical restraint interventions; data collection of the frequency, duration
and latency of behaviors; identification of antecedent behaviors and rein-
forcing consequences of the behavior; approaches to teach alternative
skills or behaviors including functional communication training; assess-
ment of student preferences for reinforcement; assessing and responding to
the collateral effects of the use of aversive interventions including, but not
limited to, effects on a student’s health, increases in aggression, increases
in escape behaviors and/or emotional reactions; privacy rights of students;
and documentation and reporting of incidents, including emergency re-
straintsand injuries. All staff must be aware of the symptoms that a student
may be having collateral effects of aversive interventions so that such
information can be immediately reported to and addressed by administra-
tive and medical/psychological and/or psychiatric or other appropriately
qualified personnel. Section 200.22(f)(7) — Progress monitoring

COMMENT:

Revise the regulation to add that if the school district or |EP team does
not fulfill their obligations under section 200.22(f)(7)(ii), that this would
not adversely affect the approval status of the school.
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DEPARTMENT RESPONSE:

It is unclear what the writer intended by this comment. A program that
uses aversive interventions when such a recommendation is not on a
student’ s |EP would be aviolation of the Commissioner’ s Regulations and
would subject the school to the enforcement actions pursuant to section
200.7 of the Commissioner’s Regulations.

COMMENT:

Require CSEs to conduct monthly face-to-face interviews with all
children who are subject to the use of aversives, restraints and seclusion;
require CSEsto secure monthly input from these children’ s parents regard-
ing the use, or potential abuse, of such behavior control modalities.

DEPARTMENT RESPONSE:

It would be expected that the school district representative will inter-
view every student, except where the student cannot participate in an
interview because of his or her communication abilities. The regulations
establish aminimum requirement for asite visit and interview/observation
of the student, but the school district may conduct such observations/
interviews as frequently as necessary to ensure that the student’s IEP and
BIP are being appropriately implemented. The school district must also
review the quarterly reports submitted to the district by the program
providing the aversive intervention, which must include incident reports
and reports on the assessment of and strategies used to address any indirect
or collateral effects the use of aversive interventions may be having on the
student, including, but not limited to, increases in aggressive or escape
behaviors, health-related effects and/or emotional reactions.

Other comments
COMMENT:

Require that copies of al regulations which authorize the use of aver-
sives, restraints, time out/seclusion rooms and emergency measures on
students with disabilities be given to parents and to students upon whom
such aversive interventions may be carried out at least once a school year,
and at least 30 calendar days prior to any meeting to develop or revise a
student’s |EP; where students cannot read or be assumed to be able to
comprehend the full import of the regulations, such information should be
provided to the child and at the same time explained to them in terms and
language which they can understand.

DEPARTMENT RESPONSE:

The parent must be fully informed about the recommendation to use
aversive interventions. Prior written notice must be given to the parent
prior to or at the time parent consent is requested. The proposed regulation
reguires aparent to be given a copy of the school’ s policies and procedures
on the use of aversive interventions.

COMMENT:

The Department should conduct further research and consultations
with experts prior to adoption of these regulations and focus its efforts to
ensure that students with disabilities who have behavioral problems re-
ceive the programs, services and supports they need and if such supports
are provided there will be no need for behavioral techniques that endanger
the safety of children.

DEPARTMENT RESPONSE:

The Department conducted areview of the research and consulted with
experts prior to proposing the adoption of these regulations. The Depart-
ment will develop a proposal for regional centers to provide short-term
intensive evaluation and behavioral intervention placements for students
exhibiting severe behavior disorders to receive acomprehensive FBA, and
development and implementation of a BIP to significantly reduce problem
behaviors, and transition support to return students to prior school place-
ments or other less restrictive placements.

COMMENT:

The best way to discipline children with autism is to give them an
environmentally friendly place to be educated and to help them not need
aversive interventions by keeping an open mind to associated issues such
as environmental causes, dietary needs and allowing non FDA approved
homeopathic treatments to be given by school personnel with a doctor’s
prescription.

DEPARTMENT RESPONSE:

Environmental and medical factors contributing to a student’s behav-
iors should be considered in the FBA and BIP developed consistent with
these regulations. The use of homeopathic treatments is beyond the scope
of this rulemaking.

COMMENT:
16

Additional funds should be provided to NY SED to “police” the use of
aversive interventions and increased authority should be provided to
NY SED to impose consequences on institutions in violation of the regula-
tions.

DEPARTMENT:

The proposed regulations establish standards for behavioral interven-
tions against which the Department will monitor all schools. Proposed
amendments to section 200.7 would establish increased authority to moni-
tor and enforce these standards with approved private schools.

NOTICE OF ADOPTION

Practice of Physical Therapy without a Referral

1.D. No. EDU-43-06-00009-A
Filing No. 55

Filing date: Jan. 16, 2007
Effective date: Feb. 1, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Addition of sections 29.17 and 77.9 to Title 8 NYCRR.
Statutory authority: Education Law, sections 207 (not subdivided);
6504 (not subdivided); 6506(1); 6507(2)(a); 6509(9), and 6731(d)
Subject: Practice of physical therapy without areferral.

Purpose: To implement the requirements of section 6731(d) of the Edu-
cation Law by defining the experience requirement that alicensed physical
therapist must meet to provide treatment without a referral, clarifying the
content of the notice of advice provided to apatient prior to treatment by a
physical therapist without areferral, and establishing a definition of unpro-
fessional conduct relating to such practice.

Text or summary was published in the notice of proposed rule making,
1.D. No. EDU-43-06-00009-P, Issue of October 25, 2006.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be
obtained from: Anne Marie Koschnick, Legal Assistant, Office of Coun-
sel, Education Department, State Education Bldg., Rm. 148, Albany, NY
12234, (518) 473-8296, e-mail: legal @mail.nysed.gov

Assessment of Public Comment

The agency received no public comment.

NOTICE OF ADOPTION

Vocational Rehabiltation Program

I.D. No. EDU-43-06-00010-A
Filing No. 57

Filing date: Jan. 16, 2007
Effective date: Feb. 1, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of section 247.14 and addition of section
247.18to Title 8 NYCRR.

Statutory authority: Education Law, sections 101 (not subdivided), 207
(not subdivided) and 1004(1)

Subject: Vocational Rehabilitation Program.

Purpose: To provide the Office of Vocationa and Educational Services
for Individuas with Disabilities more flexibility to establish educational
and vocational training, room and board and book payment rates as the
budgetary restraints of the program require.

Text or summary was published in the notice of proposed rule making,
I.D. No. EDU-43-06-00010-P, Issue of October 25, 2006.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be
obtained from: Anne Marie Koschnick, Legal Assistant, Office of Coun-
sel, Education Department, State Education Bldg., Rm. 148, Albany, NY
12234, (518) 473-8296, e-mail: legal @mail.nysed.gov

Assessment of Public Comment

The agency received no public comment.
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Department of Health

EMERGENCY
RULE MAKING

Recreational Aquatic Spray Grounds

|.D. No. HLT-52-06-00004-E
Filing No. 48

Filing date: Jan. 10, 2007
Effectivedate: Jan. 10, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Addition of Subpart 6-3to Title 10 NYCRR.

Statutory authority: Public Health Law, section 225

Finding of necessity for emergency rule: Preservation of public health.

Specific reasons underlying the finding of necessity: During the sum-
mer of 2005, approximately 4,000 patrons of the Seneca Lake State Park
spray ground became ill with cryptosporidiosis as a result of exposure to
the spray ground water.

This type of aguatic facility poses a significant risk of illness to the
patrons due to the design which involves the collection and recirculation of
the sprayed water. To prevent asimilar illness outbreak involving thistype
of recreational aquatic activity, spray ground design and operation regula-
tions are necessary.

Emergency adoption of the new regulation is necessary to provide the
operators of existing facilities with adeguate time to evaluate facilities,
complete an engineering report and make modifications, as needed, prior
to use. Proposed facilities will be able to utilize the design standards to
ensure new facilities are in compliance.

Subject: Recreational aquatic spray grounds.

Purpose: To establish standards for the safe and sanitary operation of
recreational aquatic spray grounds that re-circulate water.

Substance of emergency rule: The proposed Subpart contains the fol-
lowing provisions:

Recreationa aquatic spray grounds (spray ground) are defined and
spray ground owners are required to obtain an annual permit to operate
from the local health department (LHD) having jurisdiction in the county
that the spray ground is located.

Design standards for new and existing spray grounds are established.
The standards including requirements for disinfection (chemical and ultra-
violet) and filtration equipment, as well as, requirements for spray pad,
spray pad treatment tank, decking and spray pad enclosure construction
and design.

Existing spray ground operators must provide a report to the LHD
which evaluates compliance with the design criteria contained in the regu-
lation and needed improvements. The report must be prepared by a New
York State licensed professional engineer and submitted to the LHD at
least 90 days prior to operation.

LHDs must follow the recommendations of the State Health Depart-
ment prior to accepting or denying alternative designs for new and existing
spray grounds.

Operation and maintenance standards are established including daily
start-up procedures, minimum disinfection levels, filtration rates, water
quality standards and general safety provisions. The spray ground operator
must maintain daily operation records.

On-site water supplies, toilet facilities, and sanitary wastewater treat-
ment systems must comply with sanitary and operation standards.

Spray grounds must be supervised when open for use and must be
maintained by a qualified swimming pool water treatment operator.

Spray ground operators must develop, update and implement a written
safety plan consisting of procedures for patron supervision, injury preven-
tion, reacting to emergencies, injuries and other incidents providing first
aid and assistance.

This notice is intended to serve only as a notice of emergency adoption.
This agency intends to adopt the provisions of this emergency rule as a
permanent rule, having previously published a notice of proposed rule
making, 1.D. No. HLT-52-06-00004-P, Issue of December 27, 2006. The
emergency rule will expire March 10, 2007.

Text of emergency ruleand any required statements and analyses may
be obtained from: William Johnson, Department of Health, Division of

Legal Affairs, Office of Regulatory Reform, Corning Tower, Rm. 2415,
Empire State Plaza, Albany, NY 12237, (518) 473-7488, fax: (518) 486-
4834, e-mail: regsqgna@health.state.ny.us

Summary of Regulatory | mpact Statement

Statutory Authority:

The Public Health Council is authorized by Section 225(4) of the
Public Health Law (PHL) to establish, amend and repeal sanitary regula-
tionsto be known asthe State Sanitary Code (SSC), subject to the approval
of the Commissioner of Health. PHL Sections 225(5)(a) and 201 (1)(m)
authorize SSC regulation of the sanitary aspects of businesses and activi-
ties affecting public health.

Needs and Benefits:

During the summer of 2005, approximately 3,000 patrons of the Seneca
Lake State Park spray ground became ill with cryptosporidiosis as aresult
of exposure to the spray ground water. Thistype of agquatic facility posesa
significant risk of illness to the patrons due to the design, which involves
the collection and recirculation of sprayed water. To prevent futureillness
outbresks involving this type of aquatic activity, spray ground design and
operation regulations are necessary including design criteria for new and
existing spray grounds for water recirculation, filtration and disinfection
(chemical and ultraviolet), electrical safety and spray pad enclosure.

Additionally, the regulation contains requirements for obtaining an
annual permit to operate from the state or local health department (LHD)
having jurisdiction, as well as, other bathhouse, personnel, potable water
supply, wastewater disposal and genera safety requirements.

Regulated Parties:

Statewide in 2005, there were thirty-two seasonally operated spray
grounds that use re-circulated water. Four additional spray grounds are
under construction. Until the emergency regulations became effective on
January 18, 2006, spray ground operations were not regulated by the SSC.
Of the 36 existing and proposed spray grounds, 14 have submitted the
required engineering report and plans for installation of ultraviolet disin-
fection systems and other necessary modifications, and 5 indicated they
will not meet the spray ground definition because they plan to discharge
feature water to waste, therefore regulatory compliance is not necessary.
The proposed regulation clarifies of certain requirements but is consistent
with the emergency regulation effective April 18, 2006.

Costs to Regulated Parties:

There may be significant cost to spray grounds operators for water
recirculation, filtration and disinfection (chemical and ultraviolet) im-
provements and additions. Additionally there will be expenses associated
with an engineering report, which addresses the design criteria, and other
miscellaneous improvements.

Government:

The printing and distribution the new Code and the corresponding
revised inspection report will be a minimal State Health Department ex-
pense. There may be additional costs to some city and county health
departments that enforce the proposed rule, because the proposed rule will
increase the number of facilities regulated by some of these agencies.
LHD’s are expected to use existing staff to for the workload because of the
low number of spray groundsin ajurisdiction.

The coststo municipally operated spray grounds are described abovein
Costs to Regulated Parties.

This regulation does not duplicate any existing federal, state or loca
regulations.

Alternatives Considered:

Several treatment options were considered for control of
cryptosporidium including the use of ozone, membrane filtration, dilution
and patron control. UV disinfection was selected as the code standard
because of its effectiveness and appropriateness for the high flow rates of
spray grounds. Other treatment options that can be documented to effec-
tively remove cryptosporidium are acceptable in the proposed regulation.

Compliance Schedule:

The proposed regulation will be effective upon publication of a notice
of adoption in the Sate Register.

Regulatory Flexibility Analysis

Effect on small business and local government:

There are thirty-two (32) recreational aguatic spray grounds (spray
grounds) in New Y ork State and four that are under construction. Eighteen
(18) of the thirty-six (36) are or will be operated by local governments.

Compliance requirements:

Reporting and Recordkeeping:

A spray ground operator must maintain daily operation records of the
recreational aquatic spray ground including disinfection levels, bather
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usage and other maintenance. A copy of the records must be maintained at
the facility for 12 months.

Facilities that are required to disinfect their potable water supply must
maintain daily records of the potable water system disinfection. Formswill
be provided by the permit-issuing official and require monthly submittal to
the permit-issuing official.

Injury and illness that occur at a spray ground must be reported by the
owner/operator to the permit-issuing official within 24 hours of its occur-
rence and recorded in alogbook.

A written safety plan must be devel oped and implemented. The safety
plan must contain procedures for daily patron supervision, injury preven-
tion, reacting to emergencies, injuries and other incidents, providing first
aid and summoning help. The safety plan must be approved by the permit-
issuing official and maintained at the spray ground.

Other affirmative acts:

Spray ground owners are required to obtain an annual permit to operate
from the local health department (LHD) having jurisdiction in the county
that the facility islocated.

Design criteria for new and existing spray grounds are established to
assure safe and sanitary spray ground operation.

1. Water recirculation, filtration and disinfection (chemical and ultravi-
olet) standards are established to assure all water that is sprayed onto
patrons is free of pathogens. Filtration is essentia for effective disinfec-
tion. Both ultraviolet (UV) and chemical disinfection are required because
UV is necessary to destroy cryptosporidium and chemical disinfection is
effective for many other pathogens normally associated with swimming
poals.

2. Spray pad and spray pad treatment tank construction standards
ensure that there is no standing water on the spray pad, the spray pad isslip
resistant, and the spray pad and spray pad treatment tank do not promote
bacterial growth or harbor pathogens.

3. Electrical standards protect patrons from electrocution.

4. Spray pad enclosure requirements prevent access to the pad by
people and animal's during non-supervised time periods. Preventing access
will reduce contaminants that can enter the recirculation system.

To ensure compliance with the regulation, spray grounds existing prior
to January 18, 2006 effective date of initial emergency regulation) are
required to submit an engineering report addressing the design criteria
specified in the regulation. Reports must be prepared by a professional
engineer and identify areas of non-compliance with the regulation and
include recommendations for correcting the identified deficiencies.

Personnel:

Spray grounds must provide at least one supervisory staff to provide
periodic supervision of the spray pad. Supervisory staff is necessary to
control patron activities and respond to events that can affect patron health
and safety.

Spray feature water treatment systems must be maintained by a quali-
fied swimming pool water treatment operator to assure continuous and
proper operation of water treatment equipment.

Safety:

Signs, which contain seven rules and warning statements, must be
posted at the spray pad or enclosure/entrance and bathhouse/toilet facili-
ties. The statements inform the patrons that the water is recirculated (not
potable) and highlights the practices to reduce the potential for the contam-
ination of the spray ground water.

First aid equipment must be provided at the spray ground unless other-
wise specified in the safety plan.

A written safety plan must be developed and implemented. The safety
plan must contain procedures for daily patron supervision, injury preven-
tion, reacting to emergencies, injuries and other incidents, providing first
aid and summoning help. The safety plan must be approved by the permit-
issuing official and maintained at the spray ground.

Potable water supply and waste water disposal:

Potable water supplies serving the spray ground must comply with
Subpart 5-1 of the State Sanitary Code. On-site water supplies that do not
meet the definition of aPublic Water supply must comply with the require-
mentsin Subpart 5-1 for non-community water supplies.

Sewage and other wastewater must be disposed of in acceptable sani-
tary facilities.

Bathhouse and foot shower:

Adequate sanitary facilities are required including toilets, lavatories,
refuse disposal, diaper changing areas and foot showers. The presence and
maintenance of conveniently located toilet facilities, diaper changing areas
and foot shower will help eliminate diaper changing on or near the spray
pad and reduce the potential for spray pad contamination.
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Professiona services:

Operators of existing spray grounds must submit an engineering report
that addresses the design criteria contained in the proposed Subpart. Re-
ports must be prepared by a professional engineer and identify areas of
non-compliance with the regulation and include recommendations for
correcting theidentified deficiencies. Spray grounds that require modifica-
tions to the existing equipment and plumbing will require additional engi-
neering services related to design modification(s).

A qualified swimming pool water treatment operator must maintain the
spray pad water treatment system. Facilitiesthat do not currently employee
such personnel may hire acompany to provide the service or send acurrent
employee to become certified.

Compliance cost:

The proposed rule has cost impacts that affect thirty-two (32) existing
seasonally operated spray grounds and four spray grounds that are under
construction.

Existing spray grounds must submit an engineering report that ad-
dresses the design criteria contained in the proposed Subpart. Some facili-
ties may have existing reports that can be submitted; however, those that
do not have an adequate existing report will need to hire a licensed
professional engineer to prepare one. Cost estimates for the report range
between $2,000 and $20,000. The cost is expected to be at the lower end of
the range because spray ground operators will most likely utilize engineer-
ing firms that are aready familiar with the facility and therefore require
less time to prepare the report.

Spray grounds that require modifications to the existing equipment and
plumbing incur additional cost. The estimated cost for engineering ser-
vices related to design modification(s) range from 6% to 15% of the
project cost.

The estimated cost for other modifications are as follows:

Spray Ground Feature Water Treatment:

Ultraviolet (UV) disinfection equipment cost will vary based on the
spray ground feature flow rate. Costs are based on estimates provided by
two leading UV reactor manufacturers.

Flow rate (gpm) UV reactor cost Installationt Lamp replacement?
50 $6,585- $12,000  $1,930 -$4,000 $240 - $500

100 $9,000- $17,500  $2,050 - $4,000 $480 - $500

140 - 150 $13,800 - $19,000  $2,290 - $4,500 $600 - $720

250 $20,965 - $23,000  $2,650 - $5,000 $600 - $840

500 $29,355 - $31,000  $3,068 - $5,500 $700 - $1,680
1,000 - 1,300 $34,000 - $42,225  $3,712 - $6,000 $700 - $2,320
2,000 - 2,300 $40,000 - $50,000  $4,100 - $7,000 $800 - $3,480

1UV reactor installation includes necessary |abor and supplies for plumbing and electrical
connection.

2 amp replacement is anticipated to be once every 4-5 years for seasonally operated
facilities.

The cost to operate UV reactors ranges from $30 to $875 per season for
electric and $350 to $450 for cleaning and other maintenance.

Spray grounds that do not have adequate treatment tank filtration will
require an additional pump and filtration. The pump and filter costs are
based on the volume of water to be filtered. Costs range between $350 and
$620 for pumps and $350 and $850 for filters. The number of required
filters varies for each facility and cannot be estimated.

The proposed regulation requires spray grounds to have an automatic
chemical controller for monitoring and adjusting the disinfectant and pH
levelsin the treatment tank. The cost for a chemical controller is between
$1800 and $4,200 plus installation.

Each spray ground is required to have valves and piping in the spray
pad drain system to allow for discharging water to waste prior entering the
spray pad treatment tank. The cost of installing awater diversion valve will
vary based on the accessibility of piping at the point where the valve must
be installed. Cost estimates range between $750 and $6,400.

Bathhouse/foot shower:

Some spray grounds may need to replace or add bathhouse facilities
and/or foot showers when insufficient facilities are provided. The need and
cost for additional fixtures will vary greatly by facility and cannot be
estimated.

Personnel:

Spray grounds must be provided with periodic supervision. Most spray
grounds will have acceptable staff aready on-site fulfilling this role and
will incur no additional expense. Spray grounds that do not have staff to
periodically supervise the facility will have a cost increase associated with
hiring someone or reassigning staff to perform supervisory duties. Staff
may perform other duties such as facility maintenance in addition to
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performing the supervisory responsibilities. The minimum wage is cur-
rently $6.75 an hour.

A qualified swimming pool water treatment operator must maintain the
spray pad water treatment system. Facilitiesthat do not currently employee
such personnel may hire acompany to provide the service or send acurrent
employee to a course to become certified. Courses to become certified asa
qualified swimming pool water treatment operator cost approximately
$280. The cost of hiring a company to provide the service is $6,000 a
season.

Miscellaneous expenses:

Spray grounds must be enclosed to prevent access by people and
animals during non-supervised time periods. The cost of enclosures varies
depending on the style. Fencing cost range from $9.00 a lineal foot to
$23.00 per foot which includes installation. Some fence installation types
include the cost of a gate while others have an additional gate charge.

Facilities must post signs stating seven rules’warning statements. The
cost of a2 feet by 3 feet commercially prepared sign ranges from $85 to
$400. Two signs are required at each facility.

Spray grounds are required to have a 24-unit first aid kit or adequate
first aid supplies. The cost of a24-unit first aid kit is between $25 and $75.
Purchasing first aid supplies to satisfy the requirement will cost |ess.

Economic and technological feasibility:

The proposal is technologically feasible because it requires the use of
existing technology. The overall economic feasibility cannot be predicted
at this time because the economic feasibility for each regulated spray
ground is dependent upon the financial condition of that spray ground and
the extent to which that spray ground must undertake additional actionsto
comply with the requirements of this regulation.

Minimizing adverse economic impact:

The proposed rule establishes standards for recrestional agquatic spray
grounds to minimize risk to the public health. Should this rule have a
substantial adverse impact on a particular facility, awaiver of one or more
requirements other than spray ground feature water disinfection (chemical
and ultraviolet or accepted equivaent) and filtration, will be considered, so
long as alternative arrangements protect public health and safety. Alterna-
tively, a variance, allowing additional time to comply with one or more
requirements, can be granted if the health and safety of the public is not
prejudiced by the variance.

Small business participation:

During the development of the emergency regulation, the Department
met with design professional s and industry representatives on one occasion
and had numerous tel ephone conversations to devel op a better understand-
ing of spray ground operation, particularly concerning spray ground fea-
ture water recirculation and treatment, and incorporated the information
into the proposed regulation.

Rural Area Flexibility Analysis

Types and estimated number of rural Aress:

There are thirty-six (36) recreational aguatic spray grounds (spray
grounds) in New York State grounds including four that are under con-
struction. Approximately half are located in rural areas.

Reporting and recordkeeping and other compliance requirements: A
spray ground operator must maintain daily operation records of the recrea-
tional aguatic spray ground including disinfection levels, bather usage and
other maintenance. A copy of the records must be maintained at the facility
for 12 months.

Facilities that are required to disinfect their potable water supply must
maintain daily records of the potable water system disinfection. Formswill
be provided by the permit-issuing official and require monthly submittal to
the permit-issuing official.

Injury and illness that occur at a spray ground must be reported by the
owner/operator to the permit-issuing official within 24 hours of its occur-
rence and recorded in a logbook.

Spray ground owners are required to obtain an annual permit to operate
from the local health department (LHD) having jurisdiction in the county
that the facility islocated.

Design criteria for new and existing spray grounds is established to
assure safe and sanitary spray ground operation.

(1) Water recirculation, filtration and disinfection (chemical and ultra-
violet) standards are established to assure all water that is sprayed onto
patrons is free of pathogens. Filtration is essential for effective disinfec-
tion. Both ultraviolet (UV) or other acceptable equivalent, and chemical
disinfection are required because UV is necessary to destroy
cryptosporidium and chemical disinfection is effective for many other
pathogens normally associated with swimming pools.

(2) Spray pad and spray pad treatment tank construction standards
ensure that there is no standing water on the spray pad, the spray padisdslip
resistant, and the spray pad and spray pad treatment tank do not promote
bacterial growth or harbor pathogens.

(3) Electrical standards protect patrons from electrocution.

(4) Spray pad enclosure requirements prevent access to the pad by
people and animals during non-supervised time periods. Preventing access
will reduce contaminants that can enter the recirculation system.

To ensure compliance with the regulation, existing spray grounds are
required to submit an engineering report addressing the design criteria
specified in the regulation. Reports must be prepared by a professional
engineer and identify areas of non-compliance with the regulation and
include recommendations for correcting the identified deficiencies.

Personnel:

Spray grounds must provide at least one supervisory staff to provide
periodic supervision of the spray pad. Supervisory staff is necessary to
control patron activities and respond to events that can affect patron health
and safety.

Spray feature water treatment systems must be maintained by a quali-
fied swimming pool water trestment operator to assure continuous and
proper operation of water treatment equipment.

Safety:

Signs, which contain seven rules and warning statements, must be
posted at the spray pad or enclosure/entrance and bathhouse/toilet facili-
ties. The statements inform the patrons that the water is recirculated (not
potable) and highlightsthe practicesto reduce the potentia for the contam-
ination of the spray ground water.

First aid equipment must be provided at the spray ground unless other-
wise specified in the safety plan.

A written safety plan must be developed and implemented. The safety
plan must contain procedures for daily patron supervision, injury preven-
tion, reacting to emergencies, injuries and other incidents, providing first
aid and summoning help. The safety plan must be approved by the permit-
issuing official and maintained at the spray ground.

Potable water supply and waste water disposal:

Potable water supplies serving the spray ground must comply with
Subpart 5-1 of the State Sanitary Code. On-site water supplies that do not
meet the definition of aPublic Water supply must comply with the require-
ments in Subpart 5-1 for non-community water supplies.

Sewage and other wastewater must be disposed of in acceptable sani-
tary facilities.

Bathhouse and foot shower:

Adequate sanitary facilities are required including toilets, lavatories,
refuse disposal, diaper changing areas and foot showers. The presence and
maintenance of conveniently located toilet facilities, diaper changing areas
and foot showers will help eliminate diaper changing on or near the spray
pad and reduce the potential for spray pad contamination.

Professional services:

Operators of spray grounds existing prior to January 18, 2006 (effec-
tive date of the initial emergency regulation) must submit an engineering
report that addresses the design criteria contained in the proposed Subpart.
Reports must be prepared by a professional engineer and identify areas of
non-compliance with the regulation and include recommendations for
correcting theidentified deficiencies. Spray grounds that require modifica-
tions to the existing equipment and plumbing will require additional engi-
neering services related to design modification(s).

A qualified swimming pool water treatment operator must maintain the
spray pad water treatment system. Facilitiesthat do not currently employee
such personnel may hire acompany to provide the service or send acurrent
employee to become certified.

Cost:

The proposed rule has cost impacts that affect thirty-two (32) existing
seasonally operated spray grounds and four spray grounds that are under
construction.

Existing spray grounds must submit an engineering report that ad-
dresses the design criteria contained in the proposed Subpart. Some facili-
ties may have existing reports that can be submitted; however, those that
do not have an adequate existing report will need to hire a licensed
professional engineer to prepare one. Cost estimates for the report range
between $2,000 and $20,000. The cost is expected to be at the lower end of
the range because spray ground operators will most likely utilize engineer-
ing firms that are already familiar with the facility and therefore require
less time to prepare the report.

Spray grounds that require modifications to the existing equipment and
plumbing incur additional cost. The estimated cost for engineering ser-

19



Rule Making Activities

NY S Register/January 31, 2007

vices related to design modification(s) range from 6% to 15% of the
project cost.
The estimated cost for other modifications are as follows:

Spray Ground Feature Water Treatment:

Ultraviolet (UV) disinfection equipment cost will vary based on the
spray ground feature flow rate. Costs are based on estimates provided by
two leading UV reactor manufacturers.

Flow rate (gpm) UV reactor cost Installation! Lamp replacement?
50 $6,585 - $12,000  $1,930 -$4,000 $240 - $500

100 $9,000 - $17,500  $2,050 - $4,000 $480 - $500

140 - 150 $13,800 - $19,000  $2,290 - $4,500 $600 - $720

250 $20,965 - $23,000  $2,650 - $5,000 $600 - $840

500 $29,355 - $31,000  $3,068 - $5,500 $700 - $1,680
1,000 - 1,300 $34,000 - $42,225  $3,712 - $6,000 $700 - $2,320
2,000 - 2,300 $40,000 - $50,000  $4,100 - $7,000 $800 - $3,480

1UV reactor installation includes necessary labor and supplies for plumbing and electrical
connection.

2|_amp replacement is anticipated to be once every 4-5 years for seasonally operated
facilities.

The cost to operate UV reactors ranges from $30 to $875 per season for
electric and $350 to $450 for cleaning and other maintenance.

Spray grounds that do not have adequate treatment tank filtration will
require an additional pump and filtration. The pump and filter costs are
based on the volume of water to be filtered. Costs range between $350 and
$620 for pumps and $350 and $850 for filters. The number of required
filters varies for each facility and cannot be estimated.

The proposed regulation requires spray grounds to have an automatic
chemical controller for monitoring and adjusting the disinfectant and pH
levelsin the treatment tank. The cost for a chemical controller is between
$1800 and $4,200 plus installation.

Each spray ground is required to have valves and piping in the spray
pad drain system to alow for discharging water to waste prior entering the
spray pad treatment tank. The cost of installing awater diversion valve will
vary based on the accessibility of piping at the point where the valve must
be installed. Cost estimates range between $750 and $6,400.

Bathhouse/Foot Shower:

Some spray grounds may need to replace or add bathhouse facilities
and/or foot showers when insufficient facilities are provided. The need and
cost for additional fixtures will vary greatly by facility and cannot be
estimated.

Personnel:

Spray grounds must be provided with periodic supervision. Most spray
grounds will have acceptable staff aready on-site fulfilling this role and
will incur no additional expense. Spray grounds that do not have staff to
periodically supervise the facility will have a cost increase associated with
hiring someone or reassigning staff to perform supervisory duties. Staff
may perform other duties such as facility maintenance in addition to
performing the supervisory responsibilities. The minimum wage is cur-
rently $6.75 an hour.

A qualified swimming pool water treatment operator must maintain the
spray pad water treatment system. Facilitiesthat do not currently employee
such personnel may hire acompany to provide the service or send acurrent
employee to a course to become certified. Courses to become certified asa
qualified swimming pool water treatment operator cost approximately
$280. The cost of hiring a company to provide the service is $6,000 a
season.

Miscellaneous expenses:

Spray grounds must be enclosed to prevent access by people and
animals during non-supervised time periods. The cost of enclosures varies
depending on the style. Fencing cost range from $9.00 a lineal foot to
$23.00 per foot which includes installation. Some fence installation types
include the cost of a gate while others have an additional gate charge.

Facilities must post signs stating seven rules/warning statements. The
cost of a2 feet by 3 feet commercially prepared sign ranges from $85 to
$400. Two signs are required at each facility.
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Spray grounds are required to have a 24-unit first aid kit or adegquate
first aid supplies. The cost of a 24-unit first aid kit is between $25 and $75.
Purchasing first aid supplies to satisfy the requirement will cost less.

Minimizing adverse economic impact on rura areas.

The proposed rule establishes standards for recreational aquatic spray
grounds to minimize risk to the public health. Should this rule have a
substantial adverse impact on a particular facility, awaiver of one or more
reguirements other than spray ground feature water disinfection (chemical
and ultraviolet or accepted equivalent) and filtration, will be considered, so
long as dternative arrangements protect public health and safety. Alterna-
tively, a variance, allowing additional time to comply with one or more
requirements, can be granted if the health and safety of the public is not
prejudiced by the variance.

Rural area participation:

During the development of the emergency regulation, the Department
met with design professionals and industry representatives on one occasion
and had numerous telephone conversations to developed a better under-
standing of spray ground operation, particularly concerning spray ground
feature water recirculation and treatment, and incorporated the information
into the proposed regulation.

Job Impact Statement

No Job Impact Statement isrequired pursuant to Section 201-a(2)(a) of the
State Administrative Procedure Act. It is apparent, from the nature of the
proposed amendment, that it will not have a substantial adverse impact on
jobs and employment opportunities.

Higher Education Services
Corporation

EMERGENCY
RULE MAKING

New York State District Attorney L oan For giveness Program

1.D. No. ESC-05-07-00009-E
Filing No. 50

Filing date: Jan. 12, 2007
Effective date: Jan. 12, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Addition of section 2201.9 to Title 8 NYCRR.

Statutory authority: Education Law, sections 653 and 655

Finding of necessity for emergency rule: Preservation of general wel-
fare.

Specific reasons underlying the finding of necessity: The emergency
rule is necessary because compliance with the normal proposal process
will delay loan forgiveness to eligible recipients.

Subject: New Y ork State District Attorney Loan Forgiveness Program.
Purpose: To implement the program.

Text of emergency rule: New section 2201.9 is added to Title 8 of the
New Y ork Code, Rules and Regulationsto read as follows:

Section 2201.9 New York State District Attorney Loan Forgiveness
Program

(a) Purpose. New York State District Attorney Loan Forgiveness Pro-
gram awards are being offered to retain experienced attorneys employed
in District Attorney Offices throughout New York State.

(b) Eligibility. An applicant shall be alegal resident of New York State
for at least one year and maintain such residency; a U.S citizen or eligible
non-citizen; an eligible attorney; and have eligible student loan expenses.

(c) Definitions.

(1) “ Corporation” shall mean the New York State Higher Education
Services Corporation.

(2) “Eligible attorney” shall mean a District Attorney or Assistant
District Attorney, admitted to practice law in New York Sate, who is
employed on a full-time basis throughout the year of qualified service
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immediately preceding application in a District Attorney’s office in New
York State and has been a New York State resident for at least one year.

(3) “Eligible period” shall mean the six-year period after comple-
tion of the third year, measured from the date the eligible attorney began
such employment, and before the commencement of the tenth year of
employment as an eligible attorney and adjusted for any temporary leave.

(4) “ Eligible student loan expenses’ shall mean the total cumulative
loan balance, at the time of the attorney’s first successful application for
reimbursement under this Program, required to be paid by the eligible
attorney for student loans, including any accrued interest, covering the
cost of attendance at his or her undergraduate institution(s) and/or law
school(s). Sudent loan expenses shall include New York State student
loans, federal government loans, and loans made by commercial entities
subject to governmental examination. Student loan expenses shall not
include: Parent PLUSloans; loans cancelled under any program; private
loans given by family or personal acquaintances; or student loan debt paid
by credit card. Sudent loan expenses shall be reduced by any grants, loan
forgiveness, public service scholarships or other reductions to student
loan expenses that a student has received or shall receive, including, but
not limited to law school |oan forgiveness and public service scholarships.

(5) “ Full-time” shall mean thirty-five hours per week.

(6) “Program” shall mean the New York Sate District Attorney
Loan Forgiveness Program.

(7) “ Temporary leave” shall, for purposes of the Program, be con-
sidered any extended period of |eave fromfull-time service allowed by law,
regulation or pursuant to the palicies of the office of the district attorney
employing the eligible attorney. Periods of temporary |leave shall not be
considered in calculating the year of qualified service. The calculation of
the year of qualified service shall recommence when the eligible attorney
returns to full-time service as a district attorney or assistant district
attorney. The taking of temporary leave, by itself, shall not adversely
impact the duration and award amounts set forth herein.

(8) “ Year of qualified service” shall mean each of the fourth through
ninth years (365 calendar days per year) of full-time employment in a
District Attorney’s Office in New York State as an eligible attorney. In
calculating a year of qualified service, periods of temporary leave shall be
considered an interruption in employment and shall not be considered in
the calculation of qualified service. The calculation of the time period of
qualified service shall recommence when the eligible attorney returns to
full-time service. For purposes of this section, all periods of time during
which an admitted attorney was employed as an eligible attorney and all
periods of time during which the attorney was a law school graduate who,
while awaiting admission to the New York State bar, was employed by a
prosecuting or criminal defense agency may be combined.

(d) Administration. In addition to the requirements of § 661 of the
Education Law, applicants for this Program shall:

(2) File applications annually on forms prescribed by the Corpora-
tion;

(2) Postmark or electronically transmit applications to the Corpora-
tion on or before October 1st of each year, provided that this deadline may
be extended at the discretion of the Corporation;

(3) Apply upon the conclusion of each year of qualified service,
beginning no earlier than the conclusion of the fourth year of qualified
service and ending no later than the due date immediately following the
conclusion of the ninth year of qualified service; and;

(4) Provide an attestation on the Program application asto full-time
qualified service for the year of qualified service immediately preceding
their application.

(e) Duration and award amounts.

(1) Award disbursements under this Program are available for up to
a maximum of six years of qualified service, provided Program funding is
available.

(2) Upon the conclusion of each year of qualified service during the
eligible period, eligible attorneys may receive awards for student loan
expensesin an amount up to three thousand four hundred dollars ($3,400).

(3) The maximum lifetime amount of awards for student loan ex-
penses shall not exceed an eligible attorney’s student loan expense docu-
mented on their first successful application for reimbursement under this
Programor twenty thousand four hundred dollars ($20,400), whichever is
less.

(4) The maximum lifetime awards for student loan expenses shall be
limited by the number of remaining years of qualified service available to
an eligible attorney.

(5) The Corporation may offset any award given if therecipient isin
default on a student loan guaranteed by the Corporation. As used herein,

offset is a collection method whereby the payment for the Program from
the Corporationiswithheld in whole or in part to satisfy a debt owed to the
Corporation.

(f) Priority of award. In any year for which there are more eligible
attorneys than funds available, the Corporation shall notify the President
Pro Tem and Majority Leader of the New York State Senate and indicate
that the Corporation shall be using the following method of award distri-
bution:

(1) Eligible attorneys who received an award for forgiveness of
student loan expenses for the preceding year of qualified service shall
receive first priority. If funding is insufficient to make awards to this
group, recipients will be chosen by random selection.

(2) Distribution of any remaining funds to remaining eligible attor-
neys shall be done by random selection.

(g) Disqualification. An eligible attorney shall be disqualified from
receiving an award for forgiveness of student loan expenses if:

(1) The applicant owes a service obligation for any Sate or Federal
program;

(2) The applicant is in default on a federally guaranteed student
loan, unless the loan is guaranteed by the Corporation.

(3) The applicant has loans for which documentation is not availa-
ble;

(4) The applicant has loans without a promissory note; or

(5) The applicant’sloans are paid in full.

This notice is intended to serve only as a notice of emergency adoption.
This agency does not intend to adopt the provisions of this emergency rule
as apermanent rule. The rule will expire April 11, 2007.

Text of emergency ruleand any required statements and analyses may
be obtained from: Cheryl B. Fisher, Associate Attorney, Higher Educa
tion Services Corporation, 99 Washington Ave., Rm. 1350, Albany, NY
12255, (518) 473-1581, e-mail:CFisher @HESC.com

Regulatory |mpact Statement

Statutory authority:

The New Y ork State Higher Education Services Corporation’s (HESC)
statutory authority to promulgate regulations and administer the New Y ork
State District Attorney Loan Forgiveness Program is codified within Arti-
cle 14 of the Education Law. In addition, Chapter 50 of the Laws of 2005
and a Memorandum of Agreement entered into between HESC and the
New York State Division of Criminal Justice Services (“DCJS’), dated
March 2, 2006, provides HESC with the authority to promulgate this
regulation.

Pursuant to Education Law § 652(2), HESC was established for the
purpose of improving the post-secondary educational opportunities of
eligible students through the centralized administration of New Y ork State
financial aid programs and coordinating the State' sadministrative effort in
student financial aid programs with those of other levels of government.

In addition, Education Law §653(9) empowers HESC's Board of
Trustees to perform such other acts as may be necessary or appropriate to
carry out the objects and purposes of the corporation including the promul-
gation of rules and regulations.

HESC's President is authorized, under Education Law § 655(4), to
propose rules and regulations, subject to approval by the Board of Trust-
ees, governing, among other things, the application for and the granting
and administration of student aid and loan programs, the repayment of
loans or the guarantee of |oans made by the corporation; and administrative
functions in support of state student aid programs. Also, consistent with
Education Law § 655(9), HESC's President is authorized to receive assis-
tance from any Division, Department or Agency of the State in order to
properly carry out his powers, duties and functions. Finally, Education
Law 8 655(12) provides HESC's President with the authority to perform
such other acts as may be necessary or appropriate to carry out effectively
the general objects and purposes of HESC.

Legislative objectives:

The District Attorney Loan Forgiveness Program (the “Program”) has
been established pursuant to two Memoranda of Understanding between
the Governor and the Legislature of the State of New York, as well as,
Chapter 50 of the Laws of 2005, in order to provide loan forgiveness for
qualified attorneys who have dedicated themselves to public service in
district attorneys offices throughout New Y ork State. The New Y ork State
Legislature established the Program to encourage experienced district at-
torneysto remain in service.

The Governor of the State of New Y ork and the President Pro Tem and
Majority Leader of the Senate entered into a Memorandum of Understand-
ing dated June, 2005 and amended on January 25, 2006 providing for the
creation of the Program with funding through the Legal Services Assis-
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tance Fund. Additionally, the Governor, the President Pro Tem and Magjor-
ity Leader of the Senate and the Speaker of the Assembly entered into an
agreement dated September 2005 and amended on January 25, 2006. On
October 18, 2006, the Senate amended these agreements.

Both agreements require DCJS to enter into an agreement with HESC
for the administration of the program. In a Memorandum of Agreement,
dated March 2, 2006, HESC and DCJS agreed that HESC would adminis-
ter the Program and will promulgate rules and regulations.

Needs and benefits:

A statewide survey done of District Attorneys offices in 2002, by the
New York State District Attorneys Association, revealed that experienced
and skilled district attorneyswere leaving their careersin public service for
more lucrative employment due to high student loan debt. As aresult, the
Legislature established the Program to address this need and entice exper-
ienced district attorneys to remain in employment. This Program offers
qualified applicants $3,400.00 for each year of qualified service up to a
cumulative amount of $20,400.00, or documented student loan expense,
whichever isless.

Costs:

i. There are no application fees, processing fees, or other costs to the
applicants of this Program.

ii. It is anticipated that there will be no costs to HESC or other state
agencies for the implementation of, or continuing compliance with, this
rule except for programmatic administration costs. There will be no cost to
local governments for the implementation of, or continuing compliance
with, thisrule.

iii. The cost of this Program to the State in the first year, FY 2005-06,
shall not exceed $4.8 million. Costs to the State shall not exceed available
New Y ork State budget appropriations for the Program.

Paperwork:

This proposal will require Program applicants to submit an annual
application and supporting documentation to establish their eligibility for
this Program. No additional paperwork will be required.

Local government mandates:

No program, service, duty, or responsibility will be imposed by this
rule upon any county, city, town, village, school district, fire district or
other specia district.

Duplication:

No relevant rules or other legal requirements duplicating, overlapping,
or conflicting with this rule were identified.

Alternatives:

This Program was devel oped and advocated for by the New Y ork State
District Attorneys Association, based upon the results of their survey of
District Attorney offices. In consideration of data supplied by this group,
this rule has been constructed to most effectively target the issue at hand.
No other alternatives were considered.

Federal standards:

This proposal does not exceed any minimum standards of the Federal
Government.

Compliance schedule:

The agency will comply with this rule immediately upon its adoption.
Regulatory Flexibility Analysis
This statement is being submitted pursuant to subdivision (3) of section
202-b of the State Administrative Procedure Act and in support of New
Y ork State Higher Education Services Corporation’s Notice of Emergency
Adoption seeking to add a new section 2201.9 to Title 8 of the Official
Compilation of Codes, Rules and Regulations of the State of New Y ork.

It is apparent from the nature and purpose of this rule that it will not
impose an adverse economic impact on small businesses or local govern-
ments. This agency finds that this rule will not impose reporting, record-
keeping or compliance requirements on small businesses or local govern-
ments. This proposal implements a student loan forgiveness program for
post-secondary education, funded by New Y ork State and administered by
a State agency.

Rural Area Flexibility Analysis

This statement is being submitted pursuant to subdivision (4) of section
202-bb of the State Administrative Procedure Act and in support of New
Y ork State Higher Education Services Corporation’s Notice of Emergency
Adoption seeking to add a new section 2201.9 to Title 8 of the Official
Compilation of Codes, Rules and Regulations of the State of New Y ork.

It is apparent from the nature and purpose of this rule that it will not
impose an adverse impact on rural areas. This agency finds that this rule
will not impose any reporting, recordkeeping or other compliance require-
ments on public or private entitiesin rural areas. The proposal implements
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a student loan forgiveness program for post-secondary education, funded
by New York State and administered by a state agency.
Job Impact Statement

This statement is being submitted pursuant to subdivision (2) of section
201-a of the State Administrative Procedure Act and in support of New
Y ork State Higher Education Services Corporation’s Notice of Emergency
Adoption seeking to add a new section 2201.9 to Title 8 of the Official
Compilation of Codes, Rules and Regulations of the State of New Y ork.

It is apparent from the nature and purpose of thisrulethat it could only
have apositive impact or no impact on jobs and employment opportunities.
The proposal implements a student loan forgiveness program for post-
secondary education, funded by New York State and administered by a
State agency.

| nsurance Department

NOTICE OF ADOPTION

Healthy New York Program

I.D. No. INS-44-06-00004-A
Filing No. 52

Filing date: Jan. 16, 2007
Effective date: Jan. 31, 2007

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Addition of section 362-2.7 and amendment of sections
362-2.5, 362-3.2, 362-4.1, 362-4.2, 362-4.3, 362-5.1, 362-5.2, 362-5.3 and
362-5.5 of Title 11 NYCRR.

Statutory authority: Insurance Law, sections 201, 301, 1109, 3201,
3216, 3217, 3221, 4235, 4303, 4304, 4305, 4318, 4326, and 4327
Subject: Heathy New York Program.

Purpose: To reduce Healthy New York premium rates to enable more
uninsured businesses and individual sto afford health insurance; and gener-
aly improve the Healthy New Y ork Program.

Text or summary was published in the notice of proposed rule making,
|.D. No. INS-44-06-00004-P, Issue of November 1, 2006.

Final rule as compared with last published rule: No changes.

Text of rule and any required statements and analyses may be
obtained from: Andrew Mais, Insurance Department, Health Bureau, 25
Beaver St., New York, NY 10004, (212) 480-2285, e-mail:
amais@ins.state.ny.us

Assessment of Public Comment

The agency received no public comment.

Office of Mental Health

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Operation of Acute Psychiatric Crisis Residence
I.D. No. OMH-05-07-00003-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:

Proposed action: Thisisaconsensus rule making to amend Subpart 589-
2 of Title14 NYCRR.

Statutory authority: Mental Hygiene Law, sections 7.09(b) and 31.04(a)
Subject: Operation of acute psychiatric crisis residence.

Purpose: To correct an error in the title of the Subpart.

Text of proposed rule: Thetitle of subpart 589-2 is amended to read as
follows:
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Subpart 589-2

Operation of [Situational] Acute Psychiatric Crisis Residence
Text of proposed rule and any required statements and analyses may
be obtained from: Dan Odell, Bureau of Policy, Legislation and Regula-
tion, Office of Mental Health, 44 Holland Ave., Albany, NY 12229, (518)
473-6945, e-mail: dodell @omh.state.ny.us
Data, views or arguments may be submitted to: Same as above.
Public comment will be received until: 45 days after publication of this
notice.

Consensus Rule M aking Determination

No person is likely to object to this proposed rule making since it
merely corrects an error in the title of Subpart 589-2.

Subpart 589-1, which precedes Subpart 589.2 in 14 NYCRR is cor-
rectly titled: Subpart 589-1 Operation of Situational Crisis Residence and
the text of Subpart 589-1 deals with and references situationa crisis
residence. However, Subpart 589-2, is also titled: Operation of Situational
Crisis Residence, even though the text of Subpart 589-2 deals with and
references acute psychiatric crisis residence. This consensus rule making
will correct thetitle of Subpart 589-2.

Job Impact Statement

It is evident from the nature of the proposed rule making, which merely
corrects the title of a subpart, that the proposed rule making will have no
impact on jobs or employment activities.

Department of Motor Vehicles

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Repair Shops
|.D. No. MTV-05-07-00002-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: This is a consensus rule making to amend Part 82 of
Title 15NYCRR.

Statutory authority: Vehicle and Traffic Law, sections 215(a) and 398-
92

Subject: Repair shops.

Purpose: To make minor revisions to the repair shop regulations.

Text of proposed rule: Subdivisions (a) and (c) of Section 82.5 are
amended to read as follows:

(&) upon the request of any customer make an estimate in writing of the
parts and labor necessary for each specific repair or service offered and
shall not charge for work done or parts supplied in excess of the estimate
without the consent of such customer. The repair shop may charge a
reasonable fee for making an estimate. The estimate shall contain the
following: the customer’ s name, the name and facility number of therepair
shop, the date of the estimate, a list of parts necessary for each specific
repair together with the costs of for each part, indicating any parts which
arenot new parts of at least original equipment quality, thelabor charge for
each repair together with the cost of each labor charge, year and make of
vehicle, registration plate number or vehicle identification number, a
description of the problem reported by the customer, and a statement
informing the customer of his right to receive replaced parts if the cus-
tomer makes a written request for such return. In addition, for body parts,
the repair shop must indicate if the part is a new origina equipment
manufacturer part, a new after market equipment manufacturer part or a
used part. A statement on an estimate that all body parts are in one of the
three classes except as otherwise indicated complies with this last require-
ment. All information on an estimate must be legible;

(c) provide the customer with an invoice. An invoice shall contain the
following information: the name, [and] address and facility number of the
repair shop, the date of the invoice, the date the vehicle was presented to
the repair shop for repair or services, alist of al parts supplied and labor
performed, including the cost for each such part and labor, a notation
indicating the status of any part used which is not new and of at least
original quality (i.e. used, rebuilt, etc.) the odometer reading at the time the

invoice was prepared, a promised date of delivery, if any such date was
given, the name of the customer, year, [and] make, and plate number and/
or vehicle identification number of the vehicle, the terms and time limit of
any guarantee for the repair work performed, a description of the problem
reported by the customer, and the repair shop registration number. If the
inflatable restraint system is replaced, the invoice shall indicate the name
and tax identification number from whom the inflatable restraint was
purchased. If such system is a salvage unit, the invoice must also state the
dismantler’s registration number, the vehicle identification number of the
vehicle from which the unit came and the part number from the salvage
inflatable restraint system. The invoice must indicate “salvage inflatable
restraint system” if a salvage unit was used. The insurer and consumer
shall receive a copy of the purchase invoice for the replacement inflatable
restraint system. A repair performed under warranty requires an invoice
which complies with this subdivision. In addition, if body parts were used
in the repair, the invoice must indicate if each such part is a new origina
equipment manufacturer part, a new after market equipment manufacturer
part or aused part. A statement on an invoice that al body parts arein one
of the three classes except as otherwise indicated complies with this last
requirement. All information on an invoice must be legible;

Paragraph 3 of subdivision (b) of Section 82.7 is amended to read as
follows:

(3) A mobile unit shal have the official outdoor repair shop sign
displayed in such manner that it is visible to pedestrians. A mobile unit
owner may post on his, her or itsvehicle asign proportionally smaller than
the sign described above but no smaller than [1" x 2"] one (1) foot high by
two (2) feet wide.

Subdivision (b) of Section 82.18 is amended to read as follows:

(b) As required by section [167-d(9)] 3411(i) of the New York State
Insurance Law, arepair shop shall completeits portion of a*“ Certificate of
Automobile Repair[s]”, Insurance Department form NYS APD form 1-a,
when requested to do so by an insurance company.

Text of proposed rule and any required statements and analyses may
be obtained from: Michele L. Welch, Counsel’s Office, Department of
Motor Vehicles, Empire State Plaza, Swan St. Bldg., Rm. 526, Albany, NY
12228, (518) 474-0871, e-mail: mwelc@dmv.state.ny.us

Data, views or arguments may be submitted to: Christine M. Legorius,
Assistant Counsel, Department of Motor Vehicles, Empire State Plaza,
Swan St. Bldg., Rm. 526, Albany, NY 12228, (518) 474-0871, e-mail:
mwelc@dmv.state.ny.us

Public comment will be received until: 45 days after publication of this
notice.

Consensus Rule M aking Deter mination

The proposed regulation would amend 15 NYCRR Parts 82.5(a),
82.5(c), 82.7(b)(3) and 82.18(b).

Part 82.5 relates to the obligations of repair shops. The proposed
amendment to Part 82.5(a) requires that the facility number be added to a
customer estimate for each specific repair or service offered. Although
most repair shops already provide their facility number on estimates,
requiring this information on all estimates will readily assist the customer
in easily tracing the shop by using the official facility number for purposes
of searching for alegitimately registered business. Inturn, DMV can easily
search the vehicle safety database to locate the officia business and
records and provide the customer with such information.

The proposed amendment to Part 82.5(c) requires that the registration
plate number and/or vehicle identification number be on invoices given to
the customer. Although most repair shops aready provide thisinformation
on invoices, this information will clearly describe a vehicle, leaving little
chance to mistakenly identify avehicle. Such identification will benefit the
customer and the DMV in the event of an investigation by clearly identify-
ing the vehicle. Adding the vehicle identification number on an invoice
will aso assist in matching necessary parts diagnostics procedures and
customers.

Part 82.7(b)(3) relatesto repair shop signs. The proposed amendment is
necessary to correct an error in the numeric dimensions of a mobile unit
outdoor repair sign from inches to feet by eliminating reference to the
numeric dimensions and adding in its place the correct written dimensions.

Part 82.18(b) relates to the duty of arepair shop to completeits portion
of a*“Certificate of Automobile Repairs’ referenced as Insurance Depart-
ment form NYS APD form 1, as is required under the New York State
Insurance Law, section 167-d(9). However, this section of the Insurance
Law was changed from section 167-d(9) to Insurance Law, Section
3410(i). Additionally, the “Certificate of Automobile Repairs’ was
changed from form NYS APD form 1 to NYS APD form 1-a. The pro-
posed amendments to Part 82.18(b) are necessary to reflect the correct
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section of the Insurance Law. The amendment also eliminates any refer-
ence to the form number so as to provide for continued accuracy in the
regulation should the form number change again in the future.

These are consensus rules as no person islikely to object to therules as
proposed and written.
Job Impact Statement
A job impact statement is not submitted with this regulation because
adding the facility number on an estimate, adding the registration plate
number and/or vehicle identification number on an invoice and making
corrections to errors in existing regulations shall have no impact on job
opportunitiesin New York State.

Public Service Commission

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Interconnection Agreement between Verizon New York Inc. and
Neutral Tandem-New York, LLC

I.D. No. PSC-05-07-00004-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: The Public Service Commission is considering whether
to approve or regject, in whole or in part, a proposal filed by Verizon New
York Inc. and Neutral Tandem-New York, LLC for approva of an inter-
connection agrement executed on Oct. 16, 2006.

Statutory authority: Public Service Law, section 94(2)

Subject: Interconnection of networks for local exchange service and ex-
change access.

Purpose: To review the terms and conditions of the negotiated agree-
ment.

Substance of proposed rule: Verizon New York Inc. and Neutral Tan-
dem-New York, LLC have reached a negotiated agreement whereby Ver-
izon New York Inc. and Neutral Tandem-New York, LLC will intercon-
nect their networks at mutually agreed upon points of interconnection to
provide Telephone Exchange Services and Exchange Access to their re-
spective customers. The Agreement establishes obligations, terms and
conditions under which the parties will interconnect their networks lasting
for the term of an underlying agreement, or as extended.

Text of proposed rule and any required statements and analyses may
be obtained by filing a Document Request Form (F-96) located on our
website http://www.dps.state.ny.us/fo6dir.htm. For questions, contact:
Central Operations, Public Service Commission, Bldg. 3, Empire State
Plaza, Albany, NY 12223-1350, (518) 474-2500

Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
bany, NY 12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.

Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(07-C-0022SA1)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Approval of Gas Meters and Accessories by Consolidated Edison
Company of New York, Inc.

I.D. No. PSC-05-07-00005-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:

Proposed action: The Public Service Commission is considering whether
to approve, reject, or modify, in whole or in part, an application by
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Consolidated Edison Company of New Y ork, Inc. for the approval of the
Romet RM 23000 series of rotary meters. The Romet RM 23000 TCID is
equipped with an instrument drive module, and the RM23000TC without
instrument drive module for usein commercial and industrial applications.
Statutory authority: Public Service Law, section 67(1)

Subject: Approval of types of gas meters and accessories.

Purpose: To approve the family of Romet RM23000 temperature-com-
pensated meters to be utilized in New York State.

Substance of proposed rule: The Commission will consider a request
from Consolidated Edison Company of New Y ork, Inc. (Con Edison) for
the approval to use two distinct models of the Romet RM 23000 tempera-
ture-compensated rotary meter in New Y ork State. The modelsinclude the
RM23000TCID that is equipped with an instrument drive modeule, and the
RM23000TC that is without instrument drive module. According to Con
Edison, the Romet RM23000TC meters will be used in commercia and
industrial applications, and maintain measurement accuracy compliant to
the American National Standards Institute, ANSI B109.3. The approxi-
mate cost of the RM23000TC is between $2,135 and $2,573, depending on
the options ordered.

Text of proposed rule and any required statements and analyses may
be obtained by filing a Document Request Form (F-96) located on our
website http://www.dps.state.ny.us/f96dir.htm. For questions, contact:
Central Operations, Public Service Commission, Bldg. 3, Empire State
Plaza, Albany, NY 12223-1350, (518) 474-2500

Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
bany, NY 12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.

Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(06-G-1568SA1)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Leasing of Distribution Lines by Niagara Mohawk Power
Corporation

I.D. No. PSC-05-07-00006-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: The commission is considering whether to approve or
reject, inwholeor in part, or to modify apetition filed by Niagara M ohawk
Power Cororation and New Visions Powerline Communications, Inc. on
Dec. 28, 2006 regarding Niagara Mohawk Power Corporation leasing
space on their distribution lines for Broadband Over Powerline to New
Visions Powerline Communications, Inc.

Statutory authority: Public Service Law, sections 66(1), 70 and 107
Subject: Broadband over powerlines.

Purpose: To consider Niagara Mohawk Power Corporation’s request for
leasing distribution lines to New Visions Powerline Communications, Inc.
for Broadband Over Powerline services.

Substance of proposed rule: The Commission is considering whether to
approve or reject, in whole or in part, or to modify a petition filed by
Niagara Mohawk Power Corporation and New Visions Powerline Com-
munications, Inc. on December 28, 2006 regarding Niagara Mohawk
Power Corporation leasing space on their distribution lines for Broadband
Over Powerline to New Visions Powerline Communications, Inc.

Text of proposed rule and any required statements and analyses may
be obtained by filing a Document Request Form (F-96) located on our
website http://www.dps.state.ny.us/fo6dir.htm. For questions, contact:
Central Operations, Public Service Commission, Bldg. 3, Empire State
Plaza, Albany, NY 12223-1350, (518) 474-2500

Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
bany, NY 12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.
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Rule Making Activities

Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(06-M-1582SA1)

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Tariff Revisions by Pabst Water Company, Inc.
I.D. No. PSC-05-07-00007-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: The Public Service Commission is considering whether
to approve or reject, in whole or in part, or modify, tariff revisionsfiled by
Pabst Water Company, Inc. to make various changes in the rates, charges,
rules and regulations in its tariff schedule, P.S.C. No. 3—Water, to be-
come effective April 1, 2007.

Statutory authority: Public Service Law, sections 4(1), 5(1)(f), 89-c(1)
and (10)

Subject: Water rates and charges.

Purpose: To increase Pabst Water Company, Inc.’s annual revenues by
about $6,828 or 28.5 percent.

Substance of proposed rule: On January 8, 2007, Pabst Water Company,
Inc. (Pabst or the company) filed to become effective April 1, 2007, L eaf
No. 12, Revision 1, to its tariff schedule, P.S.C. No. 3 — Water. Pabst
requests to increase its annual revenues by about $6,828 or 28.5%. The
company providesflat rate water service to 65 customers and two seasonal
residential customersin an areaknown as Peach Lakein the Town of North
Salem, Westchester County. The typical residential customer’s annual flat
rate bills would increase from $374 to $481. Fire protection service is not
provided. Pabst’s tariff, along with its proposed changes (Leaf No. 12,
Revision 1) is available on the Commission’s Home Page on the World
Wide Web (www.dps.state.ny.us) — located under the file room — Tariffs.
The Commission may approve or reject, in whole or in part, or modify, the
company’s proposed tariff revisions.

Text of proposed rule and any required statements and analyses may
be obtained by filing a Document Request Form (F-96) located on our
website http.//www.dps.state.ny.us’f96dir.htm. For questions, contact:
Central Operations, Public Service Commission, Bldg. 3, Empire State
Plaza, Albany, NY 12223-1350, (518) 474-2500

Data, views or arguments may be submitted to: Jaclyn A. Brilling,
Secretary, Public Service Commission, Bldg. 3, Empire State Plaza, Al-
bany, NY 12223-1350, (518) 474-6530

Public comment will be received until: 45 days after publication of this
notice.

Regulatory |mpact Statement, Regulatory Flexibility Analysis, Rural
Area Flexibility Analysis and Job | mpact Statement

Statements and analyses are not submitted with this notice because the
proposed rule is within the definition contained in section 102(2)(a)(ii) of
the State Administrative Procedure Act.

(07-W-0017SA1)

State University of New York

PROPOSED RULE MAKING
NO HEARING(S) SCHEDULED

Traffic and Parking Regulations at SUNY Brockport

|.D. No. SUN-05-07-00001-P

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule:
Proposed action: Amendment of section 563.7 of Title 8 NY CRR.
Statutory authority: Education Law, section 360(1)

Subject: Traffic and parking regulations of the State University of New
York College at Brockport.

Purpose: To bring the traffic and parking regulations into conformity
with chapter 699, Laws of 2005, by authorizing the exemption of veterans
attending the State University of New York College at Brockport from
parking fees.

Text of proposed rule: Section 563.7 is amended by adding a new subdi-
vision (n) to read as follows:

(n) Veterans. Any veteran, as defined in section 360 of the New York
Sate Education Law, in attendance as a student at the college shall be
exempt from parking fees upon submission by the veteran of a written
request for exemption together with written certification by the veteran
that such veteran was honorably discharged or released under honorable
circumstances from such service.

Text of proposed rule and any required statements and analyses may
be obtained from: AngelaWinn, Associate Counsel, State University of
New York, State University Plaza, Albany, NY 12246, (518) 443-5400, e-
mail: AngelaWinn@suny.edu

Data, views or arguments may be submitted to: Same as above.
Public comment will be received until: 45 days after publication of this
notice.

Regulatory Impact Statement

1. Statutory authority: Education Law '360(1) authorizes the State
University Trustees to make rules and regulations relating to parking,
vehicular and pedestrian traffic and safety on the State-operated campuses
of the State University of New York.

2. Legidative objectives: The present measure will bring the parking
and traffic regulations applicable to the State University of New York
College at Brockport into compliance with Chapter 699 of the Laws of
2005 by authorizing SUNY/Brockport to exempt veterans attending the
College from applicable parking fees.

3. Needs and benefits: New Y ork State Education Law was amended to
authorize exemption of veterans from State University parking fees. This
amendment is needed to conform the SUNY /Brockport parking and traffic
regulations to the changein law.

4. Costs: Veterans enrolled at State-operated campuses of the State
University will have exemptions from parking fees and thus incur savings.

5. Loca government mandates: None.

6. Paperwork: Veterans are required to submit a written request for
exemption and certify that they were honorably discharged.

7. Duplication: None.

8. Alternatives: There are no viable alternatives.

9. Federal standards: There are no related Federal standards.

10. Compliance schedule: SUNY /Brockport will notify those affected
as soon asthe rule is effective. Compliance should be immediate.
Regulatory Flexibility Analysis
No regulatory flexibility analysisis submitted with this notice because this
proposal does not impose any requirements on small businesses and local
governments. This proposed rule making will not impose any adverse
economic impact on small businesses and local governments or impose
any reporting, recordkeeping or other compliance requirements on small
businesses and local governments. The proposal addressesinternal parking
and traffic regulations on the campus of the State University of New Y ork
College at Brockport.

Rural Area Flexibility Analysis

No rurad areaflexibility analysisis submitted with this notice because this
proposal will not impose any adverse economic impact on rural areas or
impose any reporting, recordkeeping or other compliance requirements on
public or private entities in rural areas. The proposal addresses internal
parking and traffic regulations on the campus of the State University of
New Y ork College at Brockport.

Job Impact Statement

Nojob impact statement is submitted with this notice because this proposal
does not impose any adverse economic impact on existing jobs or employ-
ment opportunities. The proposal addresses internal parking and traffic
regulations on the campus of the State University of New Y ork College at
Brockport.
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